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Th£  late  Mr.  Beavan^s  reports  occupy  and  will  continue 
to  occupy  much  of  our  space.  Only  the  most  omnivorous 
of  reporters  would  nowadays  think  a  good  many  of  the  cases 
worth  preserving :  but  we  do  not  think  we  should  be  justified 
in  omitting  decisions  which  are  not  overruled  or  manifestly 
obsolete  merely  because  they  might  not  be  deemed  reportable 
if  they  were  now  given  for  the  first  time.  Lord  Romilly  (to 
anticipate  his  later  description)  had  one  or  two  singular 
equitable  doctrines.  In  Cockell  v.  Taylor^  p.  328,  he  is  sound 
enough  on  the  effect  of  inadequate  value  when  a  sale  is 
impeached.  But  in  Cooke  v.  Lamotte  and  Hoghton  v.  Hoghton 
(pp.  397,  421)  it  is  said  without  qualification  that  whoever 
takes  a  benefit  by  way  of  voluntary  gift  is  bound  to  prove, 
if  challenged,  that  the  gift  was  made  freely  and  with  full 
knowledge.  It  is  needless  to  tell  any  one  moderately  familiar 
with  equity  practice  that  Wiq^q  dicta  have  never  been  accepted 
by  the  profession.  I  have  heard  Sir  George  Jessel  brush 
them  aside  as  not  worth  serious  argument.  But  they  have 
never  been  formally  overruled  by  higher  authority,  though 
the  whole  current  of  authority  is  inconsistent  with  them ; 
and  students  must  therefore  still  be  warned  against  taking 
them  for  anything  but  the  expression  of  an  individual  and 
on  this  point  eccentric  opinion. 

Moorhouse  v.  Colmtij  p.  452,  is  an  interesting  example  of 
words  of  promise  being  too  vague  to  produce  any  definite 
and  enforceable  obligation.  It  will  be  observed  that  the 
case  was  thought  too  clear  to  raise  any  question  on  which  the 
Court  of  Chancery  might  properly  take  the  opinion  of  a  court 
of  law.     Jones  v.  Foxally  p.  473,  is  instructive  on  the  liability 
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of  an  executor  who,  having  been  his  testator's  partner, 
retains  assets  in  the  business  without  authority  or  for  a 
longer  time  than  was  authorized.  Blackie  v.  ClarJc^  p.  570, 
is  one  of  the  rather  small  number  of  reported  cases  in  which 
a  transaction  impeached  for  undue  influence  has  been  upheld. 
The  Master  of  the  EoUs  attempted  to  reconcile  his  conclusion, 
which  was  doubtless  correct  on  the  facts,  with  his  peculiar 
doctrine  as  to  burden  of  proof ;  as  that  doctrine  is  certainly 
wrong  in  any  case,  it  does  not  much  matter  whether  he 
succeeded  or  not. 

At  p.  579  Cannon  v.  Rimington  shows  us  a  writ  oiformedon^ 
which  we  conceive  must  be  among  the  last  of  its  kind. 
Willoughby  v.  Uorridge^  p.  866,  is  a  rather  interesting  case, 
though  it  would  now  hardly  be  considered  arguable,  on  the 
duty  of  owners  of  public  conveyances  to  provide  safe  and 
sufficient  appliances  for  the  transit  undertaken  by  them  in 
every  stage.  Note,  learned  reader,  the  dictum  of  Maule,  J. 
at  p.  870,  concerning  purveyors  of  chairs  and  tenpenny  nails. 
Ridentem  dicere  verum  has  been  the  way  of  many  strong 
judges  from  Bereford,  C.J.  (see  the  lately  published  Year 
Books  of  Edward  II.)  to  Maule,  Knight  Bruce,  and  Lord 
Macnaghten.  Lej-ouz  v.  Brown^  p.  889,  may  be  taken  as 
having  settled,  as  against  some  foimer  show  of  authority, 
and  notwithstanding  some  later  expressions  of  doubt,  that 
the  fourth  section  of  the  Statute  of  Frauds  is  a  rule  of 
procedure  and  not  of  substance,  and  therefore  has  to  be 
applied  in  our  Courts  without  regard  either  to  the  local  law 
governing  the  substance  of  the  contract  or  to  the  procedure 
of  the  Courts  administering  that  law.  In  Foster  v.  Crabby 
p.  646,  there  is  profitable  learning  on  the  proper  custody 
of  deeds  in  which  several  parties  have  common  interests. 
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NOTE. 

The  first  and  last  pages  of  the  original  report ^  according  to  the 
paging  by  which  the  original  reports  are  usucUly  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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CHANCERY. 


ZULTJETA   V.  VINENT.  >mi- 

(14  Beav.  ^-fl.)  ' 

[Obsolete  practice ;  oominon  injunctioii  staying  ptooeedings  at  law.] 


WOOD  V.  HOMFRAY.  iwi. 

April  24. 
(14  Beav.  7-10.)  iay  1. 

[Under  the  old  practice  the  examination  of  a  party  to  a  suit  in  the  Master's 
office  was  refused.]. 


DUBERLY  V.  DAY  (I).  i^^^i- 

^    ^                                                   April  25. 
(14  Beav.  9—10.)  


BolU  CouH. 


Upon  a  bill  of  foreclosure  by  first  mortgagee,  there  was  a  contest  between 
the  defendants,  the  puime  mortgagees,  as  to  their  respective  priorities.  m^?'^* 

The  Court  held  that  it  must,  in  the  first  instance,  direct  an  inquiry. 


M.B. 

[0] 


U'hib  was  a  bill  of  foreclosure  filed  by  the  first  mortgagee,  against 
the  mortgagor  and  subsequent  incumbrancers. 

There  was  a  contest  between  ijhe  co-defendants  as  to  the  priority 

of  their  incumbrances,  and  the  order  in  which  they  were  entitled 

to  redeem  the  plaintiff,  one  question  being,  as  to  the  effect  of  an 

assignment  by  a  husband  of  his  wife's  reversionary  interest  in 

leaseholds  (2).    *The    plaintiff   had    not  proved  the  defendant's        [  *^^  1 

securities. 

(1)  BarUeU  v.  IUe»  (1871)  L.  E.  12  (2)  See  Donne  v.  Hart,  34  B.  E.  114 

Eq.  395,  40  L.  J.  Ch.  699.  (2  Buss.  &  My.  360). 

B.B. — ^voL.  xon.  1 
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DuBKRLY  Mr.   Walpole  and   Mr.  Fleming,  for  the  plaintiflf,  asked  for 

DAT.        the  usual  decree,  for  redemption  or  foreclosure  against  all  the 
defendants. 

Mr.  K.  Parker,  Mr.  Hardy,  Mr.  Lloyd,  and  Mr.  Toller,  for 
several  defendants,  insisted  on  their  respective  priorities. 

Ouardner  v.  Boucher  (1)  was  referred  to. 

The  Master  of  the  Bolls  : 

I  cannot  in  this  stage  of  the  cause  decide  a  question  between 
co-defendants,  yet  to  exclude  any  of  them,  or  to  postpone  their 
priorities,  I  must  preface  the  decree  with  a  declaration  of  their 
rights.  How  can  I  possibly  do  that  without  giving  them  an 
opportunity  of  meeting  the  case  made  against  them  ?  If  the  plain- 
tiff had  raised  the  question,  the  defendants  might  have  met  it,  and 
as  between  them,  the  question  might  have  been  determined ;  but, 
as  between  the  defendants  themselves,  no  issue  could  possibly  have 
been  raised. 

The  ordinary  order  in  such  cases  is,  to  direct  the  Master  to 
ascertain  the  incumbrances  and  their  priorities,  and  when  the 
report  is  made,  the  Court  may  determine  any  question  between  the 
defendants  raised  by  that  report ;  that  course  must  be  followed  in 
the  present  case. 

1861.  NUTTING  V.  HEBDIN. 

^^H''  (14Beav.H-I3.) 

Upon  the  death  of  a  defendant,  her  representatives  were  made  parties  to 
a  bill  of  revivor.  They  pleaded  that  the  testatrix  had  assigned  pendente 
Cite,  and  that  they  never  had  any  interest  in  the  subject-matter  of  the  suit. 
The  plea  was  allowed. 

[Revivor  on  death  of  a  defendant  pendeiitt  lite  is  not  now  necessary,  except 
where  the  death  causes  a  change  or  transmission  of  interest  or  liability,  as  to 
which  see  now  Ord.  XVIl.  r.  4.] 

(1)  Since  reported,  88  E.  B.  428  (13  Beav.  68). 
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TYLEE   v.  WEBB(1).  1861. 

(14  Beav.  14—17  ;  S.  G.  15  Jm-.  1023.)  Ajfrini. 

A.  pUrckaded  au  estate  from  B.,  and  on  the  completion,  one  solicitor     ^olU  Court, 
acted  for  both  parties,  aud  the  purchase  money  was  paid  into  his  hands.      Kohilly, 
Afterwards,  the  purchaser  was  defeated  by  C,  who  had  a  paramount  mort-  ^'^» 

gage.    The  purcha^r  presented  a  petition  against  the  solicitor,  asking  [  1^  I 

payment  by  the  solicitor  out  of  the  pui'chase  money  of  the  losses  occasioned, 
or  that  he  might  indemnify  the  petitioner.  The  petition  was  dismissed 
with  costs,  the  Court  holdiug,  first,  that  it  had  no  jurisdiction  to  award 
compensation  or  damages  in  such  a  case,  and,  secondly,  that  the  money 
having  oome  to  the  hands  of  the  solicitor  as  agent  of  the  vendor,  and  not  of 
the  petitioner,  it  could  not  interfere. 

This  was  a  petition  presented  by  Mr.  Wilson,  which  stated,  that 
in  1838,  he  had  employed  Hinton  as  his  solicitor  to  purchase  a 
copyhold  property  of  Thomas  Webb  for  220^.  The  purchase  was 
made,  and  the  copyhold  surrendered  to  Wilson,  and  by  him  mort- 
gaged for  22(M.,  which  sum  was  stated  by  the  petitioner  to  have 
been  paid  to  Hinton,  as  the  solicitor,  and  for  and  on  behalf  of 
Thomas  Webb. 

It  afterwards  turned  out,  that  the  father  of  Webb  had,  in  his 
lifetime,  mortgaged  the  property  to  the  plaintiff  Tylee,  and,  in  this 
suit,  Tylee  had  established  his  right  as  against  the  petitioner  (2), 
and  a  decree  was  made  for  foreclosure. 

The  petition  stated,  that  in  1888,  when  Uinton  contracted,  on 
behalf  of  Thomas  Webb,  to  sell  the  copyhold  premises  to  the 
petitioner,  and  at  the  time  of  the  completion,  he,  Hinton,  was  well 
aware  and  had  actual  notice  of  Tylee's  lien,  but  he  never  informed 
the  petitioner  thereof,  or  disclosed  the  fact  of  there  being  any  lien 
or  incumbrance  or  claim  upon  the  premises  ;  but,  on  the  contrary, 
that  he  artfully  concealed  both  the  edstence  of  his  own  lien  and 
the  lien  of  Tylee  from  the  petitioner's  knowledge. 

The  petition  prayed,  that  Hinton  might  be  ordered,  out  of  the  L  i"*  J 
said  sum  of  220/.  paid  by  the  petitioner  for  the  purchase  of  the 
copyhold  premises,  to  repay  to  the  petitioner  the  amount  of  Tylee's 
lien  and  all  costs,  charges,  and  expenses ;  or  that  he  might  be 
ordered  to  pay  to  the  petitioner  such  sum  of  money,  by  way  of 
compensation  or  indemnity,  in  respect  of  the  losses  sustained  by 
the  petitioner,  as  to  the  Court  should  seem  meet. 

(1)  The  fraudulent  concealment  of     liability  upon  a  vendor  or  mortgagor 
any  instrument  or  incumbrance  from      or  his  solicitor  or  agent  under  22  & 
a  purchaser  or  mortgagee  in  order  to      23  Vict.  c.  3d,  s.  24,  as  amended  by 
induce  him    to    accept    a    title  now      23  &  24  Vict  c.  38,  s.  8.—  0.  A.  S. 
imposes    both     criminal     and    civil  (2)  See  63  K.  K.  176  (6  Beav.  652). 

1—2 
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Tylee  A/r.  Winstanleyy  in  support  of  the  application,  argued,  first, 

Webb.  ^^^^  ^^®  petitioner,  having  suflfered  by  the  negligence  or  fraud  of 
his  solicitor,  the  respondent,  his  solicitor  was  responsible,  and 
liable  to  make  him  compensation :  Craig  v.  Watson  (i),  Ezart  v. 
Lister  (2) ;  and,  secondly,  that  Ihe  Court  had  jurisdiction  in  a 
summary  proceeding.  [On  this  point  In  re  Aitkin  («),  Sidny  v. 
Ranger  (4),  and  other  cases,  were  cited,  but  were  not  referred  to  in 
the  judgment.] 

il/r.  Bagshawe,  contra,  was  not  called  on  by  the  Court. 

The  Master  of  the  Bolls: 

The  Court  has  no  jurisdiction  in  this  case.  Here  is  a  petition 
which  asks,  on  the  ground  of  misconduct,  that  the  solicitor  may 
repay  the  petitioner  certain  sums  out  of  the  purchase  money  of  an 
estate,  or  that  he  may  be  ordered  to  pay  the  petitioner  such  sum, 
by  way  of  indemnity,  as  to  the  Court  may  seem  meet. 
[  16  ]  The  latter  part  of  the  prayer  of  the  petition  is  nothing  more  than 

asking  this  Court  to  make  a  bolicitor  pay  the  petitioner  compensa- 
tion or  damages,  for  misconduct  in  the  transaction  of  business 
between  them,  not  in  a  suit  in  this  Court,  but  in  something  out  of 
Court,  and  having  no  reference  to  any  suit  or  proceeding.  I  feel 
satisfied  that  this  cannot  be  done  by  petition,  and  I  doubt  very 
much  whether  it  could  be  done  by  a  bill ;  for  it  would  be  awarding 
the  petitioner  damages,  which  this  Court  will  not  do  (6).  Therefore 
the  latter  part  of  the  prayer  of  this  petition  cannot  be  supported. 

As  to  the  other  part  of  the  prayer,  I  agree  that  if  a  client  pay  a 
sum  of  money  to  his  solicitor  in  that  character,  this,  like  other 
matters  arising  between  them  in  the  relation  of  solicitor  and  client, 
can  be  inquired  into  summarily  in  this  Court ;  but  the  mere  fact 
of  a  party  dealing  with  a  person  who  happens  to  be  a  solicitor 
would  not  entitle  such  party  to  a  remedy  against  the  solicitor  by  a 
summary  proceeding  by  petition.  Thus,  if  1  agree  to  sell  a  house 
to  a  solicitor,  I  could  not  enforce  a  specific  performance  by  petition. 
In  this  case,  I  assume  that  Uinton  was  the  solicitor  of  the 
petitioner :  but  he  was  also  solicitor  of  Thomas  Webb:  that  appears 
not  only  from  the  judgment  of  the  late  Master  of  the  Bolls,  but 
by  the  allegation  of  the  petitioner  himself  in  this  petition.  Then 
the  state  of  the  case  is  this :  all  the  parties  concerned  in  the 

(1)  68  H.  H.  138  (8  Beav.  427).        (4)  56  11.  JL  29  (12  Sim.  118). 

(2)  5»  B,  E.  670  (5  Beav.  586).        (5)  Todd   v.  Gee,   11  K.  K.  76  (17 

(3)  22  B.  R.  616  (4  B.  &  Aid.  47).     V©8.  273> 
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purcbase  attended  to  complete  the  admission  to  the  copyholds ;  the  Tvlbb 
proper  form  was  gone  through;  they  were  surrendered  to  the  wbbb. 
petitioner,  and  by  him  to  the  mortgagee ;  and,  the  title  being 
supposed  to  be  completed  *(a8  it  would  have  been  but  for  the  C  **^  ] 
claims  of  Tylee),  the  parties  went  to  the  office  of  Hinton  to  com- 
plete the  transaction.  It  appears,  that  the  mortgagee  then  paid  to 
the  petitioner  the  sum  which  he  had  agreed  to  advance  upon  mort- 
gage of  the  property,  and  for  whicli  the  surrender  and  admission 
had  been  made.  That  bemg  done,  it  became  the  petitioner's  duty 
to  pay  it  to  the  persons  from  whom  he  purchased  the  property, 
and  he  paid  it  to  Hinton.  It  is  clear  that  it  was  not  paid  to 
Hinton  as  the  solicitor  of  the  petitioner,  but  that  it  was  at  first 
paid  to  the  petitioner,  and  then  by  him  paid  over  to  Hinton,  the 
solicitor  of  Thomas  Webb,  the  vendor,  in  his  character  of  solicitor 
of  the  vendor.  It  was  a  complete  and  perfect  payment  to  Thomas 
Webb,  and  no  one  will  contend,  that  if  the  payment  had  been 
made  into  the  hands  of  Thomas  Webb,  it  would  be  possible  for  the 
petitioner  to  reclaim  it.  The  only  ground  upon  which  Hinton  can 
be  held  liable  to  repayment  is,  that  the  purchase  money  was  paid 
to  him  in  the  character  of  solicitor  of  the  petitioner,  and  that  is  not 
the  fact. 

Not  disputing  the  jurisdiction  of  the  Court  in  a  case  in  which 
money  is  paid  by  a  client  to  his  solicitor  in  that  character,  I  am  of 
opinion  that  that  principle  does  not  apply  to  this  case.  Tlie  money 
was  paid  to  him  as  a  mere  stranger,  and  whatever  equities  the 
petitioner  may  have,  he  cannot  support  a  petition  for  compensation, 
in  a  matter  not  before  this  Court. 

If  any  authority  can  be  produced  to  the  contrary,  I  will 
reconsider  it ;  if  not,  I  must  dismiss  the  petition  with  costs. 


Ex    PARTE   BAILEY.  1851. 

(14  Beay.  18-20.)  ^^!l!'- 

By  an  order  of  the  CoimT,  the  costs  to  be  incun*ed  by  a  matned  woman     liolU  (Mtrt. 
suing  by  her  next  friend  in  a  futuie  proceeding,  were  ordered  to  be  paid      IIomilly, 
to  A.  B.,  her  solicitor.     Pending  the  proceedings,  A.  B.  was  discbarged,  M.R. 

and  C.  D.  appointed  solicitor.     A.  B.  received  the  whole  costs :  Held,  that  [  18  ] 

the  Court  had  jurisdiction,  on  petition,  to  order  A.  B.  to  pay  over  to  0.  D. 
his  share  of  the  costs  ;  and,  secondly,  that  A.  B.  could  not  set  off,  as 
against  the  amount,  a  debt  due  to  him  from  the  next  friend. 

In  a  cause  of  W^therell  v.  Wilson,  in  which  Mr.  Steele  acted  as 
,the  next.Cri^nd  of  Mrs.  Cooke*, wi  order  was  tnade  in  November, 
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Ex  parte  1848,  by  which  certain  costs,  charges,  and  expenses  were  ordered  to 
be  taxed,  and  the  costs  of  Mrs.  Cooke  of  such  taxation  were  ordered 
to  be  paid,  out  of  monies  in  Court,  to  "  Charles  Barnard  her 
solicitor."  In  January,  1849,  Hope  became  the  solicitor  of 
Mrs.  Cooke,  in  the  place  of  Barnard,  and  he  proceeded  in  the 
taxation.  The  taxation  was  completed  in  August,  1849,  and  as  the 
order  directed  the  costs  of  Mrs.  Cooke  to  be  paid  to  Barnard,  the 
whole  amount  was  received  by  him.  Of  the  sum  so  received, 
212.  28.  4d,  were  due  to  Hope,  for  the  business  done  by  him 
subsequent  to  the  discharge  of  Barnard. 

Hope  having  become  insolvent,  he  and  Bailey,  his  assignee, 
presented  a  petition,  praying  that  Barnard  might  pay  the  sum  of 
21/.  2«.  4d.  so  received  by  him  for  Hope.  Hope  swore  that  an 
arrangement  had  been  entered  into  between  him  and  Barnard,  "  in 
order  to  prevent  the  delay  and  expense  of  varying  and  amending 
the  order,  that  Barnard  should  receive  the  costs  under  the  order, 
and  pay  him  (Hope)  his  portion  thereof.*'  This  was  denied  by 
Barnard,  who  also  stated,  that  Steele,  the  next  friend,  was  indebted 
to  him  in  7/.  17«.  6d.,  besides  interest,  for  money  advanced  to 
Mrs.  Cooke  at  his  request,  and  which  lie  insisted  he  had  a  right  to 
set  off  against  the  21/.  28.  4d. 

[  19  ]  Mi\  Lorell,   in   support    of    the    petition,   argued,   that   the 

respondent,  an  officer  of  the  Court,  having  received  costs  out  of 
Court  belonging  to  Hope,  was  bound  to  pay  them  over  to  Hope's 
assignee. 

Mr.  Moiris,  contra  : 

The  agreement  relied  on  is  denied,  and  there  is  no  jurisdiction  to 
interfere  in  a  matter  which  ought  properly  to  be  made  the  subject 
of  an  action  at  law,  or  proceedings  in  the  county  court.  2ndly, 
Steele,  the  next  friend,  was  primarily  liable  to  Hope  for  the  costs, 
and  it  seems  probable  that  he  has  paid  them.  If  so,  the  21/.  28,  Ad. 
belongs  to  Steele,  and  the  respondent  has  a  right  of  set  off. 

The  Master  of  the  Rolls  : 

I  think  the  petitioners  are  entitled  to  the  order  which  they  ask. 
As  to  the  alleged  arrangement  I  cannot  come  to  any  conclusion  on 
it,  for  the  affidavits  are  directly  opposed  to  each  other. 

Here  a  sum  of  21/.  2«.  id.  has  been  paid  to  Barnard  for  costs 
incurred^  while  Hope   was  the  solicitor  of  Mrs.  Cooke ;    it  was 
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therefore  dae  to  Hope,  and  Barnard  cannot,  I  think,  resist  paying  it 
over  on  the  grounds  he  has  alleged.  The  first  objection  is,  that 
Hope,  though  insolvent,  attempted  to  obtain  it  for  himself ;  but 
that  is  no  reason  why  Barnard  should  now  retain  money  which 
belongs  to  Hope's  creditors ;  and  Bailey,  who  has  been  appointed 
his  assignee,  is  now  entitled  to  receive  those  costs. 

Secondly.  It  is  said,  that  the  proper  mode  of  proceeding  would 
be  to  apply  to  the  county  court.  I  am  not  of  that  opinion ;  for 
this  Court  has  clearly  jurisdiction,  both  parties  being  solicitors  of 
the  Court,  and  the  costs  having  been  incurred  and  been  paid  in  a 
cause  of  which  *this  Court  has  cognizance.  I  certainly  should  not 
send  them  to  the  county  court,  8rdly.  As  to  the  set  oflf,  it  is 
clear  that  Barnard  cannot  pay  Steele's  debt  out  of  money  which 
belongs  not  to  Steele,  but  to  Hope. 

It  is  said  that  the  proceeding  is  vexatious,  and  that  unnecessary 
costs  have  been  incurred ;  but  who  has  been  the  cause  of  the  litiga- 
tion ?  Why,  Barnard,  by  refusing  to  pay  over  money,  which  he 
must  have  known  he  had  no  right  to  retain.  The  petitioners  are 
entitled  to  the  order,  and  the  respondent  must  pay  the  costs. 


Kx  parte 
Bailbt. 


[•20] 


The    MEKCERS'     COMPANY    v.    The    GREAT 
NORTHERN  RAILWAY  COMPANY. 

(14  Beav.  20;  S.  C.  20  L.  J.  Ch.  657.) 
In  a  pressing  case  an  affidavit  was  allowed  to  be  sworn  in  open  Court. 

Mb.  Lloyd  asked  that  an  affidavit,  which  was  wanted  for  the 
purpose  of  a  motion  to  be  made  at  the  rising  of  the  Court,  for 
dissolving  an  injunction  granted  this  morning,  might  be  now 
sworn  in  open  Court.  He  relied  on  the  urgency  of  the  case  as  a 
ground  for  this  departure  from  the  usual  practice. 


1851. 
May  6. 

HoUt  Court. 

RomLLT, 

M.K. 
[20] 


The  Master  of  the  Bolls  acceded  to  the  application,  but  said  it 
could  only  be  allowed  in  a  very  pressing  case. 


TRISTON   V.  HARDEY. 

(14  Beay.  20—25.) 
[Obsolete  law  of  evidence  respecting  interested  witnesses.] 


1861. 
3fay  6. 
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1851.  DAYI8  V.  BARRETT. 

'^'HL^^-  (14  Bear.  25-26.) 

RolU  Court*  rpjjg  return  of  a  oommission  from  Jamaica,  wliicli  omitted  to  state  that 

^^M^p^'^*  ^^^  Commissioners  and  their  clerks  had  taken  the  oaths,  ordered  to  be 

amended,  and  to  he  received  in  evidence,  though,  in  addition,  the  signature 
'  ^^  ^  of  the  Commissioners  had  not  been  aflixed  to  the  interrogatories. 

A  COMMISSION  issued  in  this  cause  to  examine  witnesses  in  Jamaica. 
The  Commissioners,  in  making  their  return,  omitted  to  state,  that 
they  and  their  clerks,  previously  to  executing  the  commission,  took 
the  oaths  prescribed  by  the  commission,  and  they  also  omitted  to 
sign  the  interrogatories.  It  appeared  from  the  affidavit  of  one  of 
the  Commissioners,  that  the  omission  had  been  purely  accidental, 
and  that  the  oaths  had  in  fact  been  duly  taken. 

Mr.  Lloydf  on  behalf  of  the  plaintiffs,  now  moved,  that  they 
or  the  Clerk  of  Eecords  and  Writs  might  be  at  liberty  to  amend  the 
title  of  the  depositions  by  inserting  therein  the  words  following: 
**  We,  the  acting  Commissioners  under  the  said  commission,  and 
also  the  clerks  "  &c.  &c.  ''  having  first  severally  taken  the  oaths 
annexed  to  the  said  commission,  according  to  the  tenor  and  effect 
thereof,  and  as  thereby  directed."  And  that  the  plaintiffs  might  be 
at  liberty  to  read  such  depositions,  when  so  amended,  in  evidence, 
notwithstanding  the  Commissioners  had  omitted  to  affix  their 
signatures  to  the  interrogatories. 

[He  referred  to  some  previous  cases  where  a  similar  course  had 
been  adopted.] 

[  26  ]        Thb  Mastbb  of  the  Bolls  : 

I  think  this  may  be  done :  it  seems  reasonable.  The  Begistrar 
will  see  if  there  is  any  objection  in  the  Record  and  Writ  Clerks 
Offices. 

The  order  was,  after  enquiry,  drawn  up. 


1861.  BAKER  V.  ANTHONY. 

^P^^'  (14  Beav.  26—27.) 

[Obsolete  procedure  by  way  of  claim.^ 
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In  be  STEVENSON.  issi. 

(14  Beav.  27.)  ^ 

[A  sum  beiDg,  on  taxation,  found  due  from  a  solicitor  to  his  client,  the  first 
order  fixing  a  day  for  payment  must  be  obtained  on  notice  ;  but  the  second  or 
four  day  order  is  made  ex  parte.'] 


OLDFIELD   V.  COBBETT.  issi. 

.    «  .  ^«yi- 

(14  Beav.  28.)  _L 

[A  wife  cannot,  in  this  Court,  be  heard  upon  a  motion  on  behalf  of  her 
husband.] 


HOWARD  V.  PRINCE.  issi. 

(14  Beav.  28—29.)  — L 


[Petition  by  married  woman.    Obsolete  procedure.  ] 


DAT  V.  CROFT.  i«si. 

May  12. 
(14  Beav.  29—32 ;  S.  0.  19  Beav.  518.)  

In  a  case  where  the  parties  were  very  numerous  and  the  expenses  of 
attending  taking  the  accounts  very  great,  an  application,  after  decree,  to 
exclude  a  number  of  parties  interested  in  the  residue  from  attending  the 
taking  such  accounts  and  the  further  proceedings,  except  at  their  own 
expense,  was  refused. 

[The  difficulty  may  now  be  met  by  B.  S.  0.  Ord.  XVI.  r.  32  (6).] 


BUSH  V.  WATEINS.  js^'- 

May  13. 
(14  Beav.  33.)  

A  class  of  children  being  interested,  the  Court,  instead  of  directing  the 
preliminary  class  inquiry,  received  the  affidavit  of  the  parents  proving  the 
class,  and  then  allowed  the  cause  to  be  heard. 


POOLET  V.  BUDD(l).  i86i. 

(14  Beav.  :H— 48.)  ''j/ay  i,' 

A  contract  for  the  sale  of  chattels  may  be  so  constituted  as  to  impress  j.,,   ^ 
the  chattels  with  a  trust  for  the  pui'chaser  in  the  hands  of  the  vendor,  in 
which  case  the  Court  will  enforce  the  due  execution  of  the  trust.  1^  -^     ' 

Truata  may  be  constituted  not  merely  by  direct  declaration  of  trust,  but         r  84  1 

(1)  Qunn  V.  Bolekaw,  Vaughan  &  Co.      732,  32  L.  T.  781,  23  W.  R.  739. 
(J875)  L.  E.  10  Ch.  491,  44  L.  J.  Ch. 
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PooLET  also  by  the  constructive  operation  of  tbe  consequences  flowing  from  the 

*•  acts  of  parties.     Thus  equity  will  enforce  the  execution  of  a  trust,  not 

^^^'  only  against  the  trustees  themselves,  but  against  all  persons  who  obtain 

possession  of  the  property  affected  by  the  trust,  provided  they  had  notice 

of  it. 

A.,  who  sold  500  tons  of  iron  stacked  on  his  wharf  to  6.,  in  consideration 
of  a  bill  accepted  by  a  third  party,  gave  an  acknowledgment  engaging  to 
deliver  it  to  the  bearer,  he  (A.)  "  having  been  paid  for  the  same."  B. 
mortgaged  the  iron,  and  the  bill  having  been  dishonoured,  A.  refused  to 
deliver  the  iron.  The  mortgagee  proceeded  in  equity  to  make  A.  responsible 
for  the  iron :  Held,  that  A.  retained  no  beneficial  interest  in  the  iron  so 
stacked,  and  was  a  trustee  for  the  purchaser ,  and  therefore  a  demurrer  for 
want  of  equity  was  over-ruled. 

This  case  came  before  the  Court  on  demurrer  to  the  whole  bill. 

The  bill  stated,  that  in  the  month  of  July,  1850,  the  YstalyfQra 
Iron  Company  was  "  possessed  of  many  hundred  tons  of  white  and 
mottled  pig  iron,  and  bright  and  grey  pig  iron,  including  the  iron 
particularly  mentioned  in  the  document  of  the  23rd  of  July,  1850, 
after  mentioned,  and  the  same  was,  on  the  said  23rd  of  July,  1850, 
stacked  upon  the  ironworks  at  Swansea." 

That,  after  some  nep;otiation,  the  Company  agreed  to  sell,  and 
Scale  to  buy,  250  tons  of  white  and  mottled  pig  iron,  and  250  tons 
of  bright  and  grey  pig  iron,  and  it  was  agreed,  that  the  defendant 
Scale  should  give,  as  the  consideration  for  the  said  iron,  a  bill  of 
exchange,  dated  the  22nd  day  of  July,  1850,  drawn  by  Scale  on 
Albert  Dummler,  for  the  sum  of  1,343Z.  15«.,  payable  at  four  months 
after  the  date  thereof,  and  accepted  by  Dummler. 

That,  on  the  23rd  of  July,  1850,  the  Company  sent  to  Messrs. 
[♦35]  Moss,  their  London  agents,  the  following  document:  ***We  hold 
stacked  on  our  wharf  at  Swansea,  250  tons  of  white  and  mottled 
pig  iron,  250  tons  of  bright  and  grey  do.,  500  tons,  all  of  our  usual 
quality,  which  we  engage  to  deliver  free  on  board  at  Swansea,  to 
the  bearer  of  this  document  only,  on  presentation  endorsed  by 
Messrs.   H.  Moss   &  Co.,  we  having  been  paid  for  the  same." 

The  agents  endorsed  this  document,  and  exchanged  it  with  Scale 
for  the  bill  of  exchange. 

That  Scale,  being  desirous  of  raising  a  sum  of  money  **  on  the 
security  of  his  interest  under  such  document  and  the  iron  therein 
mentioned,"  applied  to  the  plaintiff,  who  advanced  him  l,000i.  on 
such  security,  and  Scale  signed  and  gave  a  memorandum  expressed 
in  the  following  terms :  '*  London,  27th  July,  1850.  Sir,  I  beg  to 
deposit  in  your  hands  an  order  for  the  delivery  of  500  tons  of 
Ystalyfera  pig  iron,  as  security  for  an  advance  of  1,000/.  this  day,  of 
which  I  acknowledge  the  receipt.     Upon  default  of  payment  of  the 
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said  1,000/.  upon  the  27th  September  next,  I  authorise  you  to  dis-       Poolet 
pose  of  the  500  tons  of  pig,  either  by  public  or  private  sale,  and        budd. 
apply  the  proceeds  to  the  payment  of  the  sum  of  1,000/.,  together 
virith  all  costs  and  charges  attending  such  sale." 

The  bill  then  stated,  that  it  was  agreed  between  the  plaintiff  and 
Scale  that  the  iron  should  immediately  be  placed  in  the  possession 
and  power  of  the  plaintiff,  and  that  the  plaintiff,  accordingly,  on 
the  80th  of  the  said  month  of  July,  with  a  view  of  obtaining  posses- 
sion thereof,  wrote  and  sent  to  the  Company  the  following  letter : 
"I  am  the  holder  of  your  order  dated  the  28rd  instant,  and  endorsed 
by  H.  Moss  &  Co.,  for  250  tons  white  and  mottled  pigs,  and  250 
tons  *grey  do.  Will  you  please  deliver  the  same  to  a  wharf,  and  [  *^^  ] 
inform  me,  per  return  of  post,  on  what  day  it  will  be  delivered." 

On  the  2nd  of  August,  1850,  the  Company,  by  their  agent,  returned 
the  following  answer :  "  I  have  written  to  our  shipping  agent  at 
Swansea,  Mr.  George  Ace,  to  honour  the  order  in  favour  of  indorsees, 
and  to  deliver  the  iron  to  any  one  who  presents  it.  The  delivery  is 
free  on  board,  and  there  will  be  extra  expense  in  putting  it  on  a 
wharf,  which  the  indorsee  must  of  course  pay.  There  are  no  public 
wharfs  for  the  purpose  at  Swansea,  but  if  you  will  direct  Mr.  George 
Ace,  he  will  make  the  best  arrangement  he  can  for  you.'* 

The  plaintiff  accordingly,  on  the  6th  of  August,  1850,  forwarded 
the  said  document  to  Mr.  Ace,  and  directed  him  to  forward  the  iron 
to  a  wharf  at  Swansea,  and  inform  the  plaintiff,  per  return  of  post, 
on  what  day  it  would  all  be  delivered,  also  the  name  of  the 
wharfinger  to  whom  it  would  be  most  conveniently  delivered. 

As  to  the  bill  of  exchange  accepted  by  Dummler,  for  1,348/.  158., 
the  bill  alleged,  that  the  Company  received  and  negotiated  it,  and 
received  the  value  thereof,  but  that  they  refused  to  deliver  the  500 
tons  of  pig  iron  to  the  plaintiff,  and  to  comply  with  the  terms  of  the 
document  of  the  28rd  of  July,  1850. 

The  bill  then  stated  that  when  the  bill  became  due,  Dummler,  in 
consequence  of  the  500  tons  of  iron,  the  consideration  for  such  bill 
of  exchange,  not  having  been  delivered,  declined  to  pay  it  until  the 
iron  had  been  delivered.  It  charged,  that  the  Company  took  the 
bill  of  exchange  accepted  by  Dummler,  as  the  sole  ^consideration  for  [  *37  ] 
the  purchase  of  the  said  500  tons  of  pig  iron. 

It  also  alleged  that  the  Company  had  sold  the  said  500  tons  of 
pig  iron,  and  applied  the  proceeds  to  their  own  purposes,  and  that 
Scale  was  in  insolvent  circumstances. 

The  bill  prayed  a  declaration,  that  the  paid  500  tons  of  iron 
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PooLKT  mentioned  in  the  order  or  document  of  28rd  of  July,  1850,  had  been 
BuDD.  effectually  charged  with  the  payment  to  the  plaintiff  of  the  sum  of 
1,000/.  and  interest.  It  prayed  an  account  thereof,  and  for  an 
account  of  the  sums  received  by  the  Company  in  respect  of  the 
proceeds  of  the  sale  of  the  iron,  and  that  the  Company  might  be 
decreed  to  pay  over  the  amount  in  satisfaction  of  the  sum  due  to  the 
plaintiff;  and  that  the  iron  unsold  might  be  sold,  and  the  proceeds 
similarly  applied. 

To  this  bill  the  defendants  demurred  for  want  of  equity  and 
m  ultif ariousness. 

Mr.  Lloyd  and  Mr.  W.  M.  James,  in  support  of  the  demurrer : 

1.  The  Company  have  never  been  paid  for  the  iron ;  for  it  is 
stated,  that  the  bill  of  Dummler  has  been  dishonoured ;  as  against 
Scale  they  are  not  bound  to  part  with  the  iron,  except  on  payment, 
and  the  plaintiff  stands  in  the  same  situation  as  Scale,  and  takes 
subject  to  all  equities  which  can  affect  him. 

2.  It  does  not  appear,  from  the  allegations  of  the  bill,  that  the 
[  •38  ]       contract  related  to  any  specific  iron,  but  only  *to  500  tons,  portion 

of  the  ''many  hundred  tons  "  stated  to  have  been  possessed  by  the 
Company,  and  ''  stacked "  at  Swansea.  There  was,  therefore,  no 
separation  from  the  general  bulk,  and  nothing  specific  on  which  a 
decree  for  specific  performance  can  properly  operate. 

[They  distinguished  Doloretv.  Rothschild {\),  Adderleyy.  Dixon  (2), 
and  contended  that  the  plaintiff  had  an  adequate  remedy  at  law.] 

[  39  ]  Mr.  Roupell  and  Mr.  W.  R.  Ellis^  in  support  of  the  bill : 

1.  The  Company  have  no  lien  whatever.  They  received  the  con- 
sideration stipulated  for, — namely,  the  acceptance  of  Dummler, 
which  he  now  declines  to  pay,  because  the  Company  will  not  deliver 
the  iron.  Having  negociated  the  bill,  the  lien,  if  they  had  any,  was 
thereby  destroyed :  Bunney  v.  Poyntz  (3),  Homcastle  v.  Farran  (4). 
Besides,  by  the  document  of  the  23rd  of  July,  1850,  the  Company 
have  acknowledged  that  they  have  been  paid,  and  have  estopped 
themselves  from  averring  the  contrary.  Having  engaged  by  their 
[  '^o  ]  delivery  note  *to  deliver  the  iron  "  to  the  bearer,"  they  are  bound  to 
perform  their  undertaking,  and  have  waived  all  right  of  stoppage 
in  transitu  :  Hawesv.  Watson  {b). 

(1)  24  R.  R.  243  (1  Sim.  &  St.  590).    (4)   22  B.  R.  461  (3  B.  &  Aid.  497). 

(2)  24  R.  R.  254  (1  Sim.  &  St.  607).     (5)  26  R.  K  448  (2  B.  &  C,  640). 

(3)  38  R.  R.  309  (4  B.  &  Ad.  568;. 
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[They  also  cited  Wood  v.  Rowcliffe(i),  Beech  v.  Fordid),  and       Poolkt 
Mangles  v.  Dixon  (s).]  Budd. 

It  is   said   that  the  plaintiff  ought  to  sue  at  law,  but  that  is        [  4i  ] 
impossible.      Trover  would   not  lie,   for  the  property   is  in   the 
pawnor,  and  not  in  the  pawnee :  Franklin  v.  Neate  (4) ;  nor  could 
an  action  of  assumpsit  be  maintained,  for  the  plaintiff  is  not  a  party 
to  the  contract. 

[They  also  cited  WUson  v.  Short  (6),  Gregory  v.  Williams  (6),  Burn 
V,  CarcaUw  (7).] 

Tab  Masteb  of  the  Rolls  :  [  *^  ] 

I  mast  look  through  this  bill.  I  think  the  decision  will  turn 
upon  the  allegations  as  to  the  Company  being  in  such  a  position, 
that  they  must  be  treated  as  holding  the  goods  with  the  complete 
ownership  in  Scale.  I  cannot  doubt  that  a  trust  may  be  created  in 
personal  chattels,  and  that  this  Court  would  execute  it ;  and  that 
on  a  mere  sale  of  goods  this  Court  will  not  interfere,  but  leave  the 
parties  to  proceed  at  law.  If  there  was  a  complete  and  perfect 
ownership  in  Scale,  the  whole  of  the  purchase-money  having  been 
paid,  the  Company  could  only  be  considered  as  holders  of  the  goods 
in  trust  for  him,  and,  he  having  given  a  lien  in  favour  of  the 
plaintiff,  I  should  think  that  this  demurrer  could  not  be  sustained. 
If  it  was  only  a  lien  on  the  unperformed  contract,  he  must  stand  in 
the  same  situation  as  Scale,  and  if  Scale  could  not  come  into  a  court 
of  equity  the  plaintiff  cannot. 

The  Masteb  of  the  Bolls  :  -^^^y  K 

It  is  contended  by  the  defendants,  that  the  plaintiff  seeks  to 
enforce  specific  performance  against  the  defendants,  the  Ystalyfera 
Iron  Company,  of  a  contract  entered  into  between  the  Company  and 
Scale,  and  that  he  seeks  this  relief,  by  virtue  of  a  lien  for  valuable 
consideration,  which  the  plaintiff  has  obtained  upon  that  contract. 

The  plaintiff,  on  the  other  hand,  disclaims  all  interest  in  the 
contract,  and  contends,  that  the  case  as  made  by  the  bill  represents, 
that  the  defendant  Scale  is  owner  of  some  iron  of  which  the 
Ystalyfera  Iron  Company  have  become  trustees,  and  in  which  they 
have  no  interest.     The  plaintiff  asserts,  that  he  is  interested  in  that 

(1)  78  E.  B.  123  (2  Ph.  382).  (5)  77  B.  E.  139  (6  Hare,  366). 

(2)  82  E.  E.  69  (7  Hare,  214).  (6)  17  E.  E.  136  (3  Mer.  582). 

(3)  84  E.  E.  122  (1  Mac.  &  G.  437).  (7)  48  E,  E  213  (4  My.  &  Cr.  690). 

(4)  67  E.  E.  683  (13  M.  &  ^Y.  481). 
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PooLET      iron,  by  ^reason  of  a  lien,  for  valuable  consideration,  created  in  his 
BuDD.       favour  by  Scale,  the  owner  of  the  iron,  and  that  he,  the  plaintiff,  is 
[  *43  J       entitled  to  enforce  that  lien  against  the  Company,  who  held  it  after 
they  had  ceased  to  have  any  interest  in  it. 

The  principles  affecting  these  cases  are  now  well  settled  in  courts 
of  equity.  On  the  one  hand,  it  is  and  has  long  been  the  law  of  this 
Court,  that  it  will  not  lend  its  assistance  to  enforce  the  specific 
performance  of  ordinary  contracts  for  the  sale  and  purchase  of 
personal  chattels,  unless,  as  in  the  case  of  Buxton  v.  Lister  (1),  there 
be  something  very  special  in  the  nature  of  the  contract.  On  the 
other  hand,  if  a  trust  be  created,  the  circumstance  that  the  subject- 
matter  to  which  the  trust  is  attached  is  a  personal  chattel,  will  not 
prevent  this  Court  from  enforcing  t)ie  due  execution  of  that  trust. 

For  instance,  if  a  man  about  to  contract  marriage,  and  possessed 
of  a  large  and  valuable  quantity  of  iron,  lead,  or  copper  ore, 
assigned  that  ore  to  the  trustees  of  the  settlement,  in  trust  to  sell 
and  invest  the  proceeds,  and  hold  the  proceeds,  when  invested, 
upon  the  trusts  of  tlie  settlement,  there  can  be  no  question,  but 
that  this  Court  would,  before  the  sale,  compel  the  possessor  of  the 
ore  and  the  trustees  of  the  settlement  to  fulfil  every  part  of  the 
trust,  which  one  had  undertaken  to  constitute  and  the  other  had 
undertaken  to  execute :  in  this  case,  there  would  be  no  doubt. 

Trusts,  however,  may  be  constituted  not  merely  by  direct 
declaration  of  trust,  but  also  by  constructive  operation  of  the  con- 
L  *^-&  ]  sequence  flowing  from  the  acts  of  *the  persons  themselves.  Thus, 
equity  will  not  merely  enforce  the  execution  of  a  trust  against  the 
trustees  themselves,  but  against  all  persons  who  obtain  possession 
of  the  property  affected  by  the  trust,  provided  they  had  notice  of 
the  trust.  So  if,  in  this  case,  Scale  had  been  the  agent  of  the 
plaintiff,  an^  had  paid  for  the  iron  with  the  plaintiff's  money,  this 
Court  would  have  held  Scale  to  be  the  trustee  of  the  iron  for  the 
plaintiff,  and  would  have  compelled  him  to  deliver  the  iron  to  him, 
or  make  him  account  for  the  proceeds  of  the  sale  of  it,  if  it  had 
been  disposed  of;  and  it  would,  in  like  manner,  have  compelled 
any  person  to  do  the  same,  who  had  acquired  the  property  from 
Scale,  if  that  person  had  been  aware  of  the  circumstances  under 
*  which  Scale  had  himself  obtained  possession  of  the  property  in  the 

first  instance. 

It  does  not,  therefore,  in  my  apprehension,  make  any  difference 
in  this  respect,  that  the  property  is  real  or  personal  property.     It 

(1)  3  Atk.  383. 
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is  trae,  that  when  a  contract  is  entered  into  for  the  sale  of  real       Poolkt 
property,  the  vendor  is  a  trastee  of  the  estate  for  the  purchaser,        hi^d. 
and  the  vendee  is  a  trastee  of  the  purchase-money  for  the  seUer 
from  the  moment  that  the  contract  is  concluded,  and  it  is  also  true, 
that  if  a  contract  for  the  sale  of  a  personal  chattel  is  entered  into, 
no  such  relation  between  vendor  and  vendee  arises.    And  this  is, 
because  equity  has  jurisdiction  to  enforce  the  specific  performance 
of  a  contract  for  sale  in  one  case  and  not  in  the  other;  and  as 
equity  treats  the  parties  to  a  contract  enforcible  here,  as  being  in 
the  same  situation  as  if  they  had  actually  done  that  which  equity 
considers  them  bound  to  do,  and  will  compel  them  to  do  so,  the 
relation  of  trustee  and  cestui  que  trust  springs  from  the  contract 
*only,  in  those  cases  in  which  equity  will  compel  the  specific       L  *^^  ] 
performance  of  it. 

It  is  therefore  important  to  bear  in  mind,  in  this  case,  that,  as 
equity  would  not  enforce  the  specific  performance  of  the  contract 
for  the  sale  and  delivery  of  the  iron,  the  relation  of  trustee  and 
cestui  que  trust  cannot  spring  merely  from  the  contract,  and  that, 
if  it  exist  at  all,  it  must  be  shown  to  exist  from  something  beyohd 
the  mere  contract  entered  into  between  the  Company  and  Scale  for 
the  sale  and  delivery  of  iron.  At  the  same  time,  if  the  contract 
were  complete  so  far  as  the  (Company  were  concerned, — that  is  to 
say,  if  they  had  been  paid  every  penny  they  were  entitled  to,  and 
if  they  had  no  claim  upon  or  interest  in  the  iron  arising  from  the 
contract,  and  the  contract  only  remained  unperformed  to  this 
extent,  that  the  iron  had  not  been  delivered  to  the  purchaser, — I 
should  entertain  no  doubt,  but  that  the  Company  would,  then  and 
thereby,  become  mere  trustees  of  the  iron  sold,  for  the  benefit  of 
the  real  purchaser  or  the  person  entitled  to  claim  it  under  him. 

To  constimte  this  relation  of  trustee  and  cestui  que  trust,  there- 
fore, in  this  case,  1  think  that  two  things  must  be  established ; 
first,  that  the  actual  property  or  chattel  existed  to  which  the  trust 
is  to  be  attached,  at  the  time  when,  if  ever,  the  relation  of  trustee 
and  cestui  que  trust  arose ;  and,  secondly,  that  the  Company,  the 
actual  possessor  of  the  goods,  had  no  ownership  or  property 
existing  in  those  goods. 

In  this  view  it  is  not  immaterial  to  observe,  that  the  lien  given 
to  the  plaintiff,  purports  to  be  a  lien  on  the  iron  and  not  a  Uen  on 
the  contract  This,  however,  will  not  materially  affect  the  question, 
unless  it  can  be  shown  that  the  two  questions  I  have  before 
mentioned  *are  to  be  answered  favourably  for  the  plaintiff.     The        [  *^^  ] 
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PooLKT  qaestion  which  I  have  to  consider  on  this  demurrer  is,  whether  the 
BuDD.  allegations  in  the  bill  make  out  these  two  propositions.  There  are, 
in  my  opinion,  sufficient  allegations  to  show,  that  the  biU  treats  and 
proceeds  upon  the  assertion  of  the  existence  of  the  particular 
property  in  question  at  the  time  of  the  contract.  That  it  was  not 
severed  by  the  Company  from  the  rest  of  their  stock  is  not  material : 
it  is  alleged  to  have  existed  in  specie  on  their  wharf  at  the  time  of 
the  contract,  and  if  they  had  not  any  ownership  in  that  particular 
property,  but  held  it  merely  in  trust  for  the  owner,  the  circum- 
stance that  they  have  since  parted  with  it,  either  alone  or  together 
with  the  rest  of  their  then  existing  stock,  or  that  they  have  mixed 
it  up  with  their  stock  and  cannot  now  distinguish  it,  will  not  take 
away  the  right  of  the  plaintiff  to  enforce  the  execution  of  a  trust, 
which  they  made  themselves  liable  to  perform. 

The  next  question,  and  the  most  difficult,  is,  whether  the  Com- 
pany had,  at  the  time  when  the  lien  was  given  to  the  plaintiff,  any 
interest  in  the  particular  iron  which  remained  in  their  possession 
on  their  wharf  ?  Upon  this  depends  the  whole  question.  I  think 
that  the  contract  cannot  be  said  to  have  been  completed,  if  any 
interest  in  the  iron  remained  in  them  arising  out  of  the  contract. 
(His  Honour  here  read  the  passages  in  the  bill  affecting  the 
question.) 

If  these  allegations  are  true,  and  for  this  purpose  they  are  to  be 
taken  as  such,  I  think  that  the  Company  had  no  property  or  right 
of  ownership  in  the  iron  so  stacked  on  their  wharf,  and  so  sold  to 
the  defendant  Scale.  The  cases  cited  of  HamcasUe  v.  Fairan  (i) 
[  '47  ]  and  Bunney  v.  Poyntz  (2)  prove  distinctly,  that  at  law,  all  lien  *on 
the  iron  is  gone,  and  that  the  right  of  the  Company  is  confined  to 
a  right  to  compel  payment  of  the  bill,  from  the  time  when  they 
took  the  bill  as  payment  of  the  purchase-money.  The  circumstance 
that  the  bill  was  subsequently  dishonoured  does  not  affect  this 
question,  which  is,  whether  the  bill  was  accepted  as  the  payment. 

Independently,  however,  of  this,  a  new  circumstance  occurs, 
which  makes  it,  in  my  opinion,  impossible  for  the  Company  to 
allege,  as  against  the  plaintiff,  that  they  had  not  been  paid  in  full 
for  the  iron.  The  Company  gave  a  bought  note  duly  signed  by 
their  authorised  agent  in  terms,  which  admit  having  been  paid  for 
the  iron.  Are  they  not  bound  by  this,  their  express  declaration  in 
writing,  or  estopped  from  asserting  the  contrary  against  any  person 
claiming  under  that  note  ?    It  would,  in  my  opinion,  produce  and 

(1)  22  R.  R.  461  (3  K  &  Aid.  497).  (2)  38  R  R.  309  (4  B.  &  Ad.  568). 
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encourage  frauds,  if  the  seller  were  at  liberty  to  assert  his  want  of      Poolst 
interest  one  day,  and  to  contradict  this  and  insist  on  a  lien  the  next.        budd. 

Suppose  that  the  note  contained  no  such  statement,  but  that  the 
plainti£f  had  gone  to  the  Company  and  said,  "  Scale  wishes  for  an 
advance  on  500  tons  of  iron  which  he  has  bought  from  you,  but  I 
have  refused  to  make  the  advance  without  first  knowing  that  you 
have  been  paid :  he  says  that  you  have  been  paid  in  full :  is  that 
true  ? "  Assume  that  the  Company  had  said  **  it  is  true  we  are 
paid  " — could  anyone  have  contended  that  they  could  afterwards 
have  alleged,  as  against  the  plaintiff,  that  they  had  a  lien  for 
purchase-money,  or  that  they  were  not  paid  ?  Are  they  less  bound 
by  this  statement,  because  it  has  been  made  generally  to  the  world, 
instead  of  to  one  particular  individual  ?    I  think  not. 

I  am  of  opinion,  that,  taking  all  the  allegations  in  this  bill  to  be  L^^l 
correct,  the  Company  must,  by  their  own  admission,  be  taken  to 
have  ceased  to  have  any  interest  in  the  iron,  at  the  time  when 
Budd  signed  that  bought  note,  and  at  the  time  when  that 
lien  was  created.  The  iron  was  an  existing  quantity  stacked  on 
their  wharf,  though  not  severed.  If  these  facts  were  proved,  I 
think  I  should  be  bound  to  hold,  that,  although  the  Company 
might  be  creditors  of  Scale,  they  were  mere  naked  trustees  of  this 
iron,  denuded  of  all  interest  in  it,  and  that  this  is  not  a  bill  to 
enforce  specific  performance  of  a  contract  for  the  sale  of  a  chattel. 

The  result  is  that  this  demurrer  must  be  overruled. 


LANE  V.  SMITH.  issi. 

May  8. 
(14  Beav.  49—54.)  _L 

[Yeeting  of  property  in  assignees  under  the  old  law  of  bankruptcy.  See  now 
8.  54  (4)  of  the  Bankruptcy  Act,  1883.  Statutory  formalities  required  for 
transfers  by  deed  are  inapplicable  to  transfers  by  operation  of  law.] 


B.R. — ^voL.  xon. 
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18M.  R0YD8   V.  R0YD8  (I). 

^^'  (14  Beav.  54—55.) 

BolU  Court.  Trustees  had  lent  money  on  a  technically  insufficient  security.    In  the 

RoMiLLT,  Master's  office,  they  entered  into  evidence  to  prove  its  sufficiency,  but 

^•^-  failed ;  and  they  afterwards  presented  a  petition  for  calling  in  and  investing 

[  ^^  ]  the  money.    This  was  done,  and  no  loss  occurred :  Held,  that  the  trustees 

were  entitled  to  their  costs  of  both  proceedings. 

A  BILL  was  filed  against  trustees  for  securing  a  trust  fund,  which, 
in  1844,  had  been  lent  out  on  mortgage. 

By  the  decree,  it  was  referred  to  the  Master  to  inquire  whether 
the  property  was  a  sufl&cient  security  for  the  8,0O0Z. 

The  trustees  entered  into  evidence  to  prove  the  adequacy  of  the 
security. 

The  Master  found  that  it  was  not  a  sufficient  security,  and  he 
came  to  that  conclusion,  not  upon  the  actual  value  of  the  property, 
which  was  ample,  but  because  it  consisted  partly  of  manufacturing 
premises  and  machinery. 

The  trustees  afterwards  presented  a  petition  for  liberty  to 
receive  the  money  and  pay  it  into  Court,  which  they  accordingly  did. 

The  cause  coming  on, 

r  55  -I  Mr.  Roupell  and  Mr.  Rogers  insisted  that  the  trustees  ought 

to  pay  the  costs  of  the  petition  and  of  the  evidence,  which  had 
turned  out  to  be  useless. 

The  Masteb  of  the  Bolls: 

I  will  not  trouble  the  other  side,  for  I  think  that  this  is  not  a 

case  for  making  the  trustees  pay  the  costs.     They  seem  to  have 

committed  a  breach  of  trust ;  and  no  doubt,  if  the  property  had 

proved  insufficient,  the  loss  would  have  fallen  on  them ;  but  then 

there  has  been  no  loss.     By  this  investment,  the  trustees  could 

gain  no  personal  benefit  for  themselves,  but,  in  the  result,  they 

obtained  a  higher  rate  of  interest  for  the  benefit  of  the  parties 

entitled.     Some  useless  proceedings  seem  to  have  taken  place  to 

ascertain  whether  the  estate  was  sufficient;  but  they  ultimately  did 

the  best  thing  which  could  be  done,  by  getting  the  money  paid  up  and 

brought  into  Court.    Considering  that  this  Court  is  quite  strict  enough 

against  trustees,  and  though  that  strictness  must  be  preserved,  and 

though  I  cannot  depart  from  the  established  rules,  or  diminish  the 

responsibility  of  trustees,  I  think  that  in  this  case,  where  there 

has  been  no  loss,  the  trustees  ought  to  be  allowed  their  costs. 

(1)  In  re  ChenneU  (1878)  8  Ch.  D.      Leareydy,  Whitdey  {\SS1)  12  App.Cas. 
492,  ^7  L.  J.  Ch.  683,  38  t.  T.  494 ;      727,  §7  L,  J.  Ch,  390,  68  L.  T.  93. 
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In  be  GEDYE  (l).  wi. 

Anril  16   17 
(14  Beay.  56—64;  S.  C.  20  L.  J.  Ch.  410 ;  15  Jur.  851.)  lA,  *     ' 

A  solicitor  who  delivers  an  unaigued  bill  of  costs  is  bound  by  it ;  but  his     «,,    {\mrt 
client  may  either  treat  it  as  a  nullity  or  waive  the  want  of  signature,  and 
adopt  it;   though  after  such  waiver,  the  client  cannot  treat  the  bill  as  m^    ' 

non -delivered.  r  »«  1 

After  more  than  twelve  months  from  the  deliveiy  of  unsigned  bills,  the         ^      -* 
client  applied  for  their  taxation :  Held,  that  he  was  not  entitled,  except  on 
showing  sufficient  "  special  circumstances." 

The  possession  of  the  papers  in  a  cause  is  not  a  sufficient  special  circum- 
stance to  warrant  the  taxation  of  a  bill  delivered  more  than  twelve  months. 

Mr.  Toulm in  acted  as  the  solicitor  of  the  plaintiffs  in  the  suit  of 
Toulmin  v.  Copland  down  to  January,  1844,  when  he  retired,  and 
was  succeeded  in  his  business  and  in  the  suit  by  Mr.  Gedye. 

Previous  to  the  month  of  August,  1849,  Mr.  Gedye  delivered  his 
bills  of  costs  as  against  the  plaintiffs  to  Mr.  Toulmin,  the  agent  of 
Mrs.  Toulmin,  the  substantial  plaintiff.  Mrs.  Toulmin  afterwards 
died,  and,  on  the  21st  of  November,  1850,  Simpson  and  Holme,  her 
executors,  obtained  an  order  of  course  for  the  taxation  of  these  bills 
of  costs.  The  order  was,  however,  in  January,  1851,  discharged  by 
Lord  Lanodale,  on  the  ground  that  the  bills  having  been  delivered 
more  than  twelve  months  to  the  client,  through  her  agent,  such  an 
order  ought  not  properly  to  have  been  obtained  ex  parte. 

On  the  20th  of  February,  18ol,  Simpson  and  Holme  presented 
a  special  petition  for  the  taxation  of  the  bills,  which  now  came  on 
for  hearing. 

The  petition  specified  the  items  of  alleged  overcharge  which  were 
objected  to.  The  two  principal  of  which  were,  first,  charges 
amounting  to  86/.  for  the  costs  of  a  supplemental  bill  which  had 
been  ordered  to  be  taken  off  the  file,  in  consequence  of  its  having 
been  filed,  by  mistake,  as  an  original  bill ;  and,  secondly,  the  costs 
of  short-hand  writer's  notes. 

Mr.  Freeling,  in  support  of  the  petition  :  T  ^^7  ] 

First,  there  has  been  no  sufficient  delivery  of  the  bills ;  for  they 
were  unsigned  by  the  solicitor,  as  required  by  the  statute  (6  &  7 
Vict.  c.  73).  ♦  ♦  The  client  may  treat  the  case  as  if  there  had 
been  no  delivery  at  all,  and  an  order  for  taxation  may  now  be  made 
without  proof  of  any  "special  circumstances,"  under  the  37th 
section. 

(1)  Ex  parU  FvaM  (1870)  L.  B.  11      41  Ch.  D.  326,  68  L.  J.  Ch.  547,  61 
Eq.  161,  40  L.  J.  Ch.  197,  23  L.  T.      L.  T.  173.  37  W.  R.  642. 
W7.  19  W.  E.  379 ;  In  re  FUrk  (1888)  '^ 

2— a 
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In  re  Secondly.     ♦     ♦     The  client  is  willing  to  pay  all  that  is  due ;  the 

amount  must  in  some  way  or  other  be  ascertained,  and  it  is  clear  it 
cannot  be  done  in  any  action  to  be  brought  on  the  bills,  for  they  are 
unsigned. 

[  68  ]  Mr.  R.  Palmer  and  Mr.  Welford,  contra  : 

There  has  been  a  sufficient  delivery  of  the  bill  more  than  twelve 
months ;  *  *  the  point  has  been  put  beyond  dispute  by  the 
petitioners  themselves  adopting  it  and  treating  it  as  a  taxable  bill ; 
they  cannot  now  recede  and  assert  the  contrary. 

Secondly.  That  being  so,  the  bill  is  not  to  be  taxed  "except 
under  special  circumstances,  to  be  proved  to  the  satisfaction  of  the 
Court :  '*  In  re  Harper  (1). 

[  69  ]  Mr,  Freeling,  in  reply.     *     *     * 

Apni  2H.      The  Master  op  the  Rolls  : 

This  is  an  application  for  the  taxation  of  five  bills  of  costs  for 
business  transacted  for  the  plaintiflFs  in  a  suit  of  Toulmin  v.  Copland, 
which  were  delivered  to  Mr.  Toulmin  before  August,  1849. 

Mr.  Toulmin  was  not  a  plaintiff,  or  the  client  of  Mr.  Gedye,  and, 
therefore,  unless  Mr.  Toulmin  was  the  agent  for  one  of  the  plaintiffs 
to  accept  the  delivery  of  the  bills,  an  order  for  taxation  would  have 
been  a  matter  of  course.  Accordingly,  in  November,  1860,  an  order 
was  obtained  as  of  course,  but  an  application  was  made  to  discharge 
this  order  before  Lord  Langdale,  which  was  successful.  The  order 
was  discharged  on  the  29th  of  January,  1861,  on  the  ground  that  at 
the  time  of  the  delivery  of  the  bills  Mr.  Toulmin  was  the  agent  of 
Mrs.  Toulmin,  the  substantial  plaintiff,  for  the  reception  of  the  bills 
of  costs.  I  must  throughout  this  case  treat  the  delivery  of  the  five 
bills  before  August,  1849,  as  a  good  delivery  to  the  plaintiffs. 

On  the  20th  of  February,  1851,  this  petition  was  presented  for 
[  ♦60  ]  the  taxation  of  the  five  bills  of  costs,  and  *the  grounds  on  which  the 
application  is  made  are  two.  First,  that  as  the  bills  are  unsigned, 
the  clients  are  entitled  to  taxation,  although  they  should  not  make 
out  such  special  circumstances  as  would  be  requisite  in  the  case  of 
a  bill  signed  under  the  statute.  Secondly.  That  treating  the  bill 
as  one  to  which  the  provisions  of  the  statute  apply,  the  petitioners 
have  proved  such  special  circumstances  as  entitle  them  to  have  the 
bills  taxed. 

In  support  of  the  first  ground  it  is  urged,  that  both  reason  and 
(1)  76  E.  E.  127  (10  Beay.  284). 
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equity,  and  the  decided  cases,  settle,  that  a  solicitor  who  delivers  an  in  re 
unsigned  bill  shall  not  take  advantage  of  this  defect :  that  he  *'^^** 
cannot  deliver  an  unsigned  bill  and  take  the  chance  of  its  payment, 
and  if  the  client  require  it  to  be  taxed,  then  say,  *'the  bill  is  a 
nullity,  and  I  will  now  deliver  my  real  bill  of  costs.''  The  case  of 
In  re  Pender  (i)  is  cited  for  an  authority  for  this  proposition.  I 
concur  in  this ;  but  it  still  remains  to  be  seen,  whether  this  will 
entitle  the  petitioners  to  the  order  for  taxation  asked  for.  I  think 
that  it  will  not.  The  client  who  receives  an  unsigned  bill  may,  if 
he  pleases,  treat  it  as  a  nullity :  the  attorney  can  bring  no  action 
upon  it,  and  he  may  wholly  disregard  its  existence.  But,  on  the 
oiher  hand,  he  may,  if  be  pleases,  treat  it  as  a  bill  delivered  under 
the  statute :  he  may,  in  fact,  waive  the  signature  of  the  attorney 
to  the  bill,  and  treat  it  as  if  the  proper  formalities  had  been  com- 
plied with ;  it  is  his  privilege  to  do  so,  and  the  solicitor,  by  deliver- 
ing an  unsigned  bill,  enables  his  client  to  exercise  his  option  on  this 
subject.  But  I  apprehend  that  it  is  not  in  the  power  of  the  client 
to  treat  it  as  both, — i.e.  to  treat  it  first  as  a  duly  signed  bill,  and,  if 
that  fails  his  purpose,  then  to  treat  it  as  a  nullity. 

In  this  case,  the  solicitor  could  not  have  sustained  an  action  to  [  61  ] 
recover  the  amount ;  and  if  the  petitioners  intended  to  treat  the 
biU  as  a  nullity,  they  should  have  taken  no  step  whatever  in  rela- 
tion to  it.  They  should  not  have  applied  for  the  common  order  for 
its  taxation,  and,  when  it  was  discharged,  they  should  not  have 
applied  for  the  special  order  for  its  taxation,  which  is  now  asked 
for.  This  conduct  is  inconsistent  with  the  treating  the  bill  as  a 
nullity. 

Then  it  is  said,  that  this  course  became  necessary,  because  the 
suit  could  not  be  proceeded  with  without  the  papers,  and  that  the 
application  was  necessary  for  the  purpose  of  obtaining  them  :  but 
this  is  I  apprehend  erroneous.  A  client  who  has  discharged  his 
solicitor,  who  has  a  Uen  on  the  papers  required  for  the  purpose  of  a 
still  pending  suit,  may  apply,  wholly  independently  of  the  statute, 
that  the  solicitor  may  deliver  his  bill  of  costs,  and  may,  upon  pay- 
ment into  Court  of  what  shall  be  sufficient  to  cover  the  amount 
claimed,  and  the  costs  of  taxation,  obtain  possession  of  all  the 
papers  covered  by  the  solicitor's  lien  (2).      Assuming    that  the 

(1)  S  Bear.  299 ;  affirmed,  2  Ph.  69,  to  a  bill  of  costs.— 0.  A.  8. 

where  the  1x)bd  Chakcellor  held  it  (2)  See  Bakh  y.  Symes,  2'6  E.  H. 

to  be  clear  that  a  client  might  waive  195  (T.  &  K.  87) ;  Lord  v.  IVorpUeigh- 

the  want  of  signature  of  his  solicitor  ton,  2'6  K.  E.  146  (Jac.  dtiO). 
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In  re  petitioners  could  have  treated  the  five  unsigned  bills  as  nothing, 
about  which  I  express  no  opinion,  the  course  they  should  have 
taken  to  obtain  the  delivery  of  the  papers,  if  required  for  the 
prosecution  of  the  suit,  appears  to  me  to  be  clear.  I  am  of  opinion, 
therefore,  that  the  circumstance  of  the  five  bills  having  been 
delivered  unsigned  cannot,  in  this  case  and  for  the  purpose  of  this 
petition,  avail  the  petitioners.  I  think  that  they  have,  as  they  were 
[  *62  ]  entitled  to  do,  waived  that  formality,  by  *the  course  they  have 
pursued  ;  and  I  think  further,  that  if  they  had  not  so  waived  that 
formality,  it  would  not  enable  them  to  ask  for  the  taxation  of  the 
bills ;  but  that  if  I  thought  the  want  of  the  signature  fatal,  I  could 
make  no  order  for  the  taxation  of  what  was  in  truth  nothing. 

It  has  here  been  urged  upon  me  by  Mr.  Freeling,  that,  though  I 
am  not  to  treat  the  want  of  signature  as  making  the  bills  a  nullity, 
I  am  to  treat  it  as  a  *'  special  circumstance,"  entitling  his  clients  to 
an  order  for  taxation  under  the  statute.  But  1  cannot  follow  this 
argument.  The  statute  treats  of  the  taxation  of  signed  bills ;  the 
client  may,  by  waiver  of  the  formality,  put  an  unsigned  bill  in  the 
position  of  a  signed  one ;  but  in  that  case  the  **  special  circum- 
stances" must  be  something  wholly  independent  of  the  formalities 
with  which  the  bills  are  delivered,  and  which  have  been  waived  by 
the  client.  I  think,  therefore,  that  I  am  compelled  to  regard  this 
case  in  the  same  manner  as  if  application  was  made  to  tax  a  bill  of 
costs  delivered  accompanied  with  all  the  regular  formalities. 

In  this  view  of  the  case,  I  am  to  consider  the  second  branch  of 
the  argument,  and  to  regard  what  are  the  '*  special  circumstances  " 
proved,  and  how  far  they  entitle  the  petitioners  to  the  order  which 
they  ask  for. 

The  **  special  circumstances"  relied  upon  are  overcharges  in  the 
bills,  and  two  items  are  especially  referred  to  as  constituting  the 
right  to  taxation  ;  1st.  36Z.  for  the  consequence  of  filing  an  amended 
supplemental  bill,  as  if  it  had  been  an  original  bill,  and  which  was 
ordered  to  be  taken  off  the  file.  The  facts  relating  to  this  matter 
are  clearly  detailed  in  the  afiidavits,  without  any  contradiction. 
[  ^6'A  ]  Mr.  Toulmin  delivered  the  bill  *to  Lott,  Gedye's  clerk,  to  file,  with- 
out  saying  that  it  was  an  amended  bill.  He  assumed  and  believed, 
I  make  no  doubt,  that  Lott  knew  that  the  bill  was  an  amended  bill ; 
but  this  was  not  so,  and  this  circumstance  gave  rise  to  proceedings 
which  cost  36Z.,  and  which  the  petitioners  say  Mr.  Gedye  is  not 
entitled  to  charge.  I  must,  at  this  time,  consider,  that  Mr.  Toulmin 
was  the  agent  of  Mrs.  Toulmin  the  plaintiff.      Lord  Lanodale 
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decided  that  he  was  so  before  August,  1849,  without  stating  any  in  to 
exact  date.  Before  1844,  be  had  been  the  solicitor  of  Mrs.  Toulmin ;  ^^^ 
he  still  continued  to  manage  her  business ;  and  I  think  that  it  must 
be  inferred,  that  he  was  not  less  the  agent  of  Mrs.  Toulmin  for 
managing  all  the  business  relative  to  this  suit  in  1844,  than  he  was 
her  agent  to  accept  the  bill  in  1849.  I  must,  therefore,  treat  Mr. 
Toulmin  as  the  client.  It  was  urged  by  Mr.  Freeling^  that  if  a 
client  directs  his  attorney  to  take  an  unwise  course,  and  the  attorney 
does  so,  and  thereby  occasions  costs  improperly,  he  would  be  liable 
to  his  client  in  an  action  for  negligence  or  ignorance.  This  may  be 
true,  because  the  client  being  ignorant  of  the  effect  of  legal  pro- 
ceedings, it  is  the  duty  of  the  solicitor  distinctly  to  point  out  the 
consequences  of  the  step  so  directed  to  be  taken.  But  the  case  is 
very  different,  where  the  client  is  himself  a  solicitor,  and  is,  in 
truth,  conducting  the  business  himself,  in  the  name  of  his  agent, 
or  of  one  to  whom  he  has  sold  the  business.  It  was  an  unfortunate 
slip,  and  there  was  some  error  probably  on  both  sides,  that  is,  both 
on  the  part  of  Mr.  Toulmin  and  of  Mr.  Lett,  but  there  is  not  sufficient 
to  entitle  a  client  to  obtain  the  taxation. 

The  item  respecting  the  short-hand  writer's  notes,  stands  thus : 
In  Mr.  Emery's  first  affidavit,  it  is  classed  generally  with  the  items 
considered  to  be  overcharges.     Mr.  Lett,  in  his  affidavit  in  answer, 
states,  that  *the  notes  were  made  at  the  suggestion  of  Mr.  Toulmin,       [  *64  ] 
and  Mr.  Toulmin  in  reply  does  not  deny  it. 

I  think  that  neither  the  one  item  nor  the  other  entitles  the 
petitioners  to  refer  these  bills  to  taxation.  Coming  to  this  result, 
it  has  not  been  necessary  for  me  to  consider,  whether  any  over- 
charges alone,  not  accompanied  with  fraud,  would  have  enabled  the 
petitioners  to  require  to  have  the  five  bills  referred  to  taxation.  It 
is  sufficient  to  say,  that  the  items  are  not  such,  as,  in  the  circum- 
stances of  this  case,  entitle  the  petitioners  to  the  order  they  ask ; 
and  I  am  therefore  compelled  to  dismiss  the  petition,  and,  in  doing 
so,  to  make  the  petitioners  pay  the  costs. 
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1861.       The  NEWRY  &c.  RAILWAY  COMPANY  v.  MOSS(l). 

^^^'  (14  Beav.  64—71 ;  8.  0.  20  L.  J.  Ch.  633 ;  15  Jur.  437 ;  17  L.  T.  O.  S.  206.) 

BolU  Court,  j^^  advanced  moDey  to  B,  on  the  security  of  railway  sliares.    They  were 

RoMiLLT,  transferred  into  the  name  of  C,  to  secure  A.,  and  subject  thereto  for  B. 

^'^  C.  died  insolvent :  Held,  that  A.  was  not  liable,  at  the  suit  of  the  Company, 

[  ^^  ]  for  the  arrears  of  calls  on  the  shares. 

In  1847,  the  defendants  MesBrs.  Moss  &  Co.,  bankers,  made  an 
advance  of  16,627/.  to  a  Mr.  Cameron,  a  sharebroker,  on  the  security 
of  a  considerable  number  of  shares  in  the  Newry  &c.  Railway  Com- 
pany. The  shares  were  transferred  into  the  name  of  Sudlow,  the 
cashier  of  the  bankers,  for  securing  the  money  advanced,  and 
subject  thereto  for  Cameron. 

In  November,  1847,  Sudlow  died,  and  there  being  arrears  of  calls 
due,  the   Company  proceeded  at  law  against  his  executor,  who 
pleaded  plene  adniinUtravit,     Sudlow,  in  fact,  left  no  assets  available 
for  payment  of  the  calls  in  arrears. 
L  66  ]  The    Bailway    Company,    thereupon,    filed    this    bill    against 

Messrs.  Moss,  insisting  that  Sudlow  was  a  mere  trustee  for  them  : 
that  in  equity  they  were  the  real  owners  of  the  shares,  and,  as 
such,  liable  to  pay  the  calls.  The  bill  prayed  a  declaration,  that 
Sudlow,  at  his  death,  held  the  shares  for  the  benefit  of  the  defen- 
dants, and  that  the  defendants  were  the  real  and  beneficial 
owners  thereof,  and,  as  such,  liable  for  the  calls  in  arrear  on  the 
510  shares.  It  prayed  for  an  account  and  a  decree  against 
Messrs.  Moss  for  payment. 

The  defendants  alleged,  that  Sudlow  held  the  shares  for  the 
benefit  of  Cameron,  who  was  the  beneficial  owner  thereof,  and 
entitled  to  redeem  them.  Some  evidence  was  entered  into,  on  the 
part  of  the  plaintiffs,  tending  to  show,  that  the  defendants  had 
treated  with  the  Company  as  the  owners  of  the  shares,  and  that 
the  Company  had  notice  that  Sudlow  had  no  beneficial  interest 
therein. 

The  cause  now  came  on  for  hearing. 

Mr.  Roupell  and  Mr,  James  Anderson,  for  the  plaintiffs.    ♦    *    * 

[  66  ]  The  Mastbb  of  the  Bolls  referred  to  Phene  v.  GiUan  (2). 

Mr.  Lloyd  and  Mr.  Eddis,  contra,   [cited  Fenwick's  case  (3), 
Moores  v.  Choat(4,),  Moore  v.  Greg  (&)']. 

(1)  In  re  Great  Wheal  Busy  Minimj  (3)  76  E.  E.  193  (1  De  G.  &  Sm.  667). 
Co,  (1871)  L.  E.  6  Ch,  196,  40  L.  J.          (4)  42  U.  E.  236  (8  Sim.  508). 

Ch.  361,  24  L.  T.  599,  19  W.  E.  549.  (5)  78  E.  E,  254  (2  Ph.  717). 

(2)  71E.  E.  1  (5  Hare,  1). 
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Mr.  RaupeU,  in  reply : 

*  *  Fenwick'a  case  does  not  apply,  for  there  the  father,  at  the 
time  of  the  transfer,  reserved  no  beneficial  interest  for  himself. 
The  legal  ownership  was  in  the  uncle,  and  the  beneficial  interest  in 
the  children. 

Thb  Masteb  of  the  Bolls  : 

I  think  this  bill  cannot  be  supported. 

It  is  incumbent  on  the  plaintiffs  to  prove,  first,  that  the  Court 
has  jurisdiction  to  make  a  mere  equitable  owner  of  shares  in  a 
Bailway  Company  liable  for  the  payment  of  the  calls,  although  he 
be  not  registered  as  the  owner;  and,  secondly,  that  these  defendants 
stand  in  that  position.  I  think  the  plaintiffs  have  failed  in  the 
first  of  the  two  points,  which  it  is  necessary  for  them  to  establish. 

The  Legislature  has,  by  the  Companies  Clauses  Consolidation 
Act,  taken  great  pains  to  prevent  any  but  legal  relations  arising 
between  the  Company  and  their  shareholders ;  and  assuming  that 
parties  may,  by  express  contract,  get  rid  of  the  effect  of  the  Act  of 
Parliament,  yet,  in  the  absence  of  any  such  express  contract,  I  am 
of  opinion  that  the  various  clauses  of  the  Companies  Clauses  Con- 
solidatiou  Act  provide,  that  none  but  legal  relations  shall  exist.  It 
specifies  tliat  the  person  whose  name  appears  upon  the  register  of 
the  Company  shall  be  the  owner  of  the  shares  standing  in  his 
name,  and  this,  in  substance,  excludes  every  other  person  from 
being  treated  as  the  owner  of  those  shares.  It  also  provides  for 
the  liability  of  the  Company  to  the  various  persons  who  appear 
upon  their  share  list ;  but  expressly  excludes  any  liability  on  the 
part  of  the  Bailway  Company  to  equitable  owners  of  shares.  I 
think,  on  the  other  hand,  that  it  gives  no  right  to  the  Company  to 
compel  an  equitable  owner  of  shares  to  pay  the  calls,  for  which  the 
person  whose  name  appears  on  the  register  alone  is  liable. 

It  is  said,  that  this  Court  will  enforce  the  relation  between 
trustee  and  cestui  que  trust.  Of  that  I  have  no  doubt ;  but  trusts 
are  only  enforced  in  this  Court  at  the  instance  of  the  parties  to  the 
trust, — that  is,  either  of  a  trustee  who  comes  to  have  the  property 
^administered,  or  of  the  cestui  que  trust,  to  enforce  the  benefit  of  it. 
If  any  trust  existed  in  this  case,  Mr.  Sudlow  was  the  trustee,  and 
Moss  &  Co.  were  the  cestuis  que  trust ;  and  I  have  no  doubt,  that 
if  Mr.  Sudlow  had  been  living  and  solvent,  and  had  paid  up  the 
calls  to  the  Company,  he  would  have  a  right,  in  this  Court,  to 
compel  Moss  &  Co.  to  reimburse  him  the  calls  which  he  had  paid. 


Ths  Nbwky, 
kc, 

EUlLWAY 
Ck>MPANT 

r. 
Mofls. 

[68  J 


A/ay  9, 


[69] 


[•70] 
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The  Nbwrt,  Neither  do  I  doubt,  that  if  Sudlow  had  claimed  the  shares  for  his 

Railway     own  benefit,  Moss  &  Go.  (assuming  them  to  be  the  equitable  owners 

CoMPAKT     q£  ^Yie  shares)  might  have  enforced  the  beneficial  use  of  the  shares 

Moss.        against  Sudlow,  although  they  could  not,  as  against  the  Company, 

either  have  voted  or  have  enforced'  the  payment  of  the  dividends. 

But  what  relation  of  trustee  and  cestuis  que  trust  is  there  between 

the  Railway  Company  and  Moss  &  Co.  ?    I  am  unable  to  see  any. 

It  is  true,  that  independent  of  the  relation  of  trustee  and  cestui 
que  trust,  there  might  be  an  express  contract  between  the  parties. 
Thus,  for  instance,  if  the  Bailway  Company  could,  consistently 
with  the  powers  of  the  Act,  contract  in  the  same  manner  as  any 
ordinary  partnership,  and  if  they  had  agreed  that  Moss  &  Go. 
should  be  the  only  persons  liable  for  the  shares  standing  in 
Sudlow's  name,  and  if  Moss  &  Co.  had  covenanted  with  them,  that 
they  would  be  liable,  then,  out  of  that  express  contract,  a  new 
relation  would  have  arisen,  totally  distinct  from  anything  under  the 
Companies  Clauses  Consolidation  Act,  or  under  the  laws  applicable 
as  between  joint  stock  Companies  and  their  shareholders.  But  no 
such  contract  exists  in  this  case;  on  the  contrary,  this  case  is 
simply  stated  as  the  ordinary  case  of  a  banker,  who  has  an  equitable 
claim  on  certain  shares  standing  in  the  name  of  another  person, 
having  a  beneficial  interest  in  them. 
[  71  ]  Then  it  is  argued,  that  if  there  is  no  remedy  in  equity,  there  is 

no  remedy  at  all.  That  appears  to  me  to  be  true,  but  the  absence 
of  remedy  at  law  is  not,  by  itself,  a  reason  for  giving  relief  in  equity. 
I  think  there  is  no  remedy  at  all ;  this  is  the  ordinary  case  of  a 
person  taking  shares  in  a  Company,  and  whose  name  is  registered 
as  a  shareholder,  but  who  has  become  unable  to  pay  the  calls.  In 
that  case,  the  Company  can  only  enforce  the  calls  against  the 
registered  owner  of  the  shares,  and  if  he  is  unable  to  pay  them,  the 
Company  is  without  remedy. 

I  think  the  relation  of  trustee  and  cestui  que  trust  has  not  been 
established  between  the  plaintiflfs  and  defendants,  and  that  no 
special  contract  has  been  proved,  exempting  them  from  the  operation 
and  efifect  of  the  law,  applicable  as  between  Bailway  Companies  and 
their  shareholders,  according  to  which,  those  persons  only  who 
appear  to  be  the  shareholders  on  the  register  are  liable  to  pay  the 
calls  due  to  the  Company. 

The  result  is  that  this  bill  must  be  dismissed,  with  costs. 
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MORGAN   V.  MORGAN  (1).  mi. 

April  25. 
(14  Beav.  72—93.)  May  27. 

Under  the  old  practice  in  Chancery  a  decree  was  allowed  to  be  reheanl     jiqIu  Cintrt 
12^  years  after  it  had  been  pronounced,  and  notwithstanding  it  had  been      oomtt 
acted  upon  during  that  period  by  sales,  &c.  UK     * 

The  rule  laid  down  in  Howe  v.   The   Earl  of  Dartmouth  (2)  as  to  the  [  72  ] 

conversion  of  wasting  property  pravails,  unless  there  can  be  gathered  from 
the  will  some  expression  of  intention  that  the  property  is  to  be  enjoyed  in 
specie,  which  it  is  incumbent  on  those  contesting  the  application  of  the  rule 
to  establish. 

Modem  cases  allow  small  indications  of  intention  to  prevent  the  appli- 
cation of  the  rule. 

Upon  the  constnil^tion  of  a  will,  held,  that  the  tenant  for  life  of  a  residue 
was  not  entitled  to  wasting  property'  in  specie,  and  that  leaseholds  and  Long 
Annuities  must  be  converted. 

The  testator,  by  his  will,  dated  in  April,  1884,  devised  a  copyhold 
house,  in  Cumberland  Bow,  to  trustees,  **  upon  trust  to  pay  the 
rents  and  profits  thereof  to  his  daughter  Elizabeth  for  life,  and 
afterwards  to  her  children  ;  and  he  devised  another  copyhold  and  a 
leasehold  messuage  to  trustees,  upon  trust  *"  to  pay  the  rents  and  [  *73  ] 
profits  of  the  same  "  to  his  daughter  Sophia  for  life,  and,  after  her 
death,  to  sell  and  to  divide  the  purchase  money  amongst  her 
children. 

He  then  proceeded  as  follows :  ''  I  give  and  bequeath  all  my 
money  and  securities  for  money,  money  in  the  funds,  household  fur- 
niture, cattle,  and  all  other  my  personal  estate  and  effects  whatsoever 
and  wheresoever,  unto  the  said  Henry  G.  T.  Pulman  and  John 
Reeve,"  &c.  "  upon  trust,  in  the  first  place,  to  pay  thereout  all  my 
just  debts,  funeral,  and  testamentary  expenses,  and  the  legacies 
given  by  this  my  will,  and  after  payment  thereof,  upon  trust, 
during  the  life  of  my  said  wife,  to  pay  thereof  any  sum  or  sums  of 
money,  not  exceeding  the  sum  of  500Z.,  unto  such  one  or  more  of 
my  children,  as  my  said  dear  wife  shall  appoint ;  and  in  default 
of  any  such  appointment,  the  same  sum  shall,  after  the  decease  of 
my  said  wife,  be  divided  amongst  my  children,  at  the  same  time 
and  in  such  and  the  same  manner  as  is  herein-after  directed 
respecting  my  residuary  personal  estate,  and  subject  thereto,  upon 
trust,  that  the  said  Henry  G.  T.  Pulman  and  John  Reeve,"  &c.  "  do 
and  shall  stand  possessed  of  the  said  money  and  securities  for 
money,  money  in  the  funds,  and  personal  estate,  and  of  the  interest, 

(1)  Macdonald    v.   Irvine    (1878)    8  W.    R.    200;    In   re    Game    [1897]    1 

Ch.  D.  101,  47  L.  J.  Ch.  494,  38  L.  T.  Ch.  881,  66  L.  J.  Ch.  505,  76  L.  T. 

155 ;  In  re  Fiiaurn  [1896]  2  Ch.  199,  450,  45  W.  B.  472. 

65  L.  J.  Ch.   120,  73  L..T.  430,   44  (2)  6  IL  E.  96  (7  Ves.  137). 
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MoBQAK  dividends,  and  annual  proceeds  arising  therefrom,  upon  the  trusts 
MoEOAN.     ^"^  '°^  *^®  purposes  herein-after  declared  thereof." 

He  then  devised  his  real  estate  at  Great  Staughton  or  elsewhere, 
in  Great  Britain,  to  trustees,  on  trust,  to  ''  permit  his  wife  Maria  to 
reside  in  his  dwelling-house  in  Great  Staughton  aforesaid,  and  to 
occupy  such  of  the  lands  belonging  thereto  as  she  might  think 
proper,  during  her  life,  without  paying  any  rent  for  the  same,  and 
[  *7i  ]  also  should  permit  and  suffer  his  said  wife  *to  use  the  household 
furniture,  plate,  linen,  and  china,  in  his  said  dwelling-house  for  and 
during  her  life.  And  upon  further  trust,  that^the  said  Henry  G.  T. 
Pulman  and  John  Beeve  ''  should  pay  the  rents  and  profits  of  his 
said  real  estate,  lastly  therein-before  devised  to  them  (except  the 
house  and  lands  in  Great  Staughton  aforesaid,  to  the  use  of  which 
his  said  wife  was  entitled  for  life  as  aforesaid),  and  the  interest, 
dividends,  and  proceeds  to  arise  from  his  said  money,  and  securities 
for  money,  money  in  the  funds,  and  personal  estate,  therein-before 
bequeathed  to  them  as  aforesaid,  unto  his  wife  for  her  life,  to  be 
applied  by  her  in  the  maintenance  of  herself  and  of  such  of  his 
said  two  unmarried  daughters,  Jane  Elizabeth  and  Mary  Ann,  as 
should  choose  to  live  with  her  during  her  life,  or  until  their 
respective  marriage."  And  upon  further  trust,  after  the  decease  of 
his  wife,  as  soon  as  conveniently  might  be,  to  sell  and  dispose  of 
his  said  real  estate,  and  ''  divide  and  pay  all  the  clear  monies 
arising  from  such  sale  or  sales  as  last  aforesaid,  and  pay,  assign, 
or  transfer  his  said  money  and  securities  for  money,  money  in  the 
funds,  and  personal  estate  therein-before  bequeathed  to  his  said 
trustees,  unto  and  equally  between  and  amongst  his  children " 
(naming  them). 

And  he  declared,  that'*  in  case  both  or  either  of  his  two  unmarried 
daughters  should  be  desirous  of  living  apart  from  his  wife,  the 
trustees  should  pay  to  each  of  them  out  of  the  rents,  profits,  and 
proceeds  of  his  last-mentioned  real  and  personal  estate  any  annual 
sum  not  exceeding  852." 

And  he  empowered  his  trustees,  **  from  time  to  time,  to  alter,  vary 
and  transpose  any  of  the  stocks,  funds  or  securities,  upon  which 
[  •7&  ]  any  part  of  his  personal  estate  "^might  be  invested,"  and  appointed 
his  wife  and  Henry  G.  T.  Fulman  and  John  Beeve  his  executors. 

The  testator  died  possessed  of  several  leaseholds,  and  also  of 
some  Long  Annuities.  His  will  was  proved  by  his  widow  (now  the 
wife  of  the  defendant  Pulman),  H.  G.  T.  Pulman,  and  John  Beeve. 

This  bill  was  filed  in  July,  1836,  and  by  the  decree  made  by  Lord 
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Lanobale  on  the  28rd  of  July,  1888,  the  will  was  established  and  Morgak 
accounts  were  directed  to  be  taken.  The  executors  were  ordered  to  morgan. 
transfer  into  Court  78/.  Long  Annuities ;  and  it  was  ordered,  that 
they  should  be  sold  and  laid  out  in  the  8  per  Cents. ;  and  ifc  was 
ordered,  that  the  Master  should  enquire  how  much  had  accrued, 
and  become  due  from  the  Long  Annuities,  from  the  expiration  of  one 
year  from  the  death  of  the  testator,  and  what  would  have  been  the 
amount  of  interest  and  dividends  which  would  have  accrued  and 
become  due  on  the  Bank  8/.  per  cent.  Annuities,  which  should  be 
purchased  with  the  produce  of  the  Long  Annuities,  incase  the  same 
had  been  sold  by  the  executors  of  the  testator  and  invested  in 
Bank  8Z.  per  cent.  Annuities  at  the  expiration  of  such  year.  The 
outstanding  personal  estate  was  directed  to  be  sold. 

Under  this  decree,  the  leaseholds  had  been  sold. 

The  widow  had,  for  some  time,  received  the  rents  of  the 
leaseholds,  and  she  claimed  a  right  to  retain  them ;  but  she  was 
charged  therewith  by  the  Master  in  his  report.  The  widow  having 
in  vain  attempted,  by  various  proceedings  in  the  cause,  to  relieve 
herself  from  the  liability  to  refund  the  rents,  she  and  her  second 
husband  presented  a  petition  of  rehearing,  insisting  that,  under 
the  will,  she  was  entitled  to  enjoy  the  leaseholds  and  *Long  Annuities  [  *?<>  ] 
in  specie,  and  insisting  that  the  decree  was  defective  and  erroneous, 
and  praying  a  rehearing. 

Upon  the  certificate  of  counsel,  the  causes  were,  by  an  order  of 
course,  directed  to  be  set  down  to  be  heard. 

There  was  a  cross  petition  to  take  the  petition  of  rehearing  off 
the  file. 

Mr.  Lloyd  and  Mr.  Greene,  for  Pulman  and  wife,  in  support  of 
the  rehearing. 

Mr.  WalpoUy  for  Reeve. 

Mr.  KoupeU  and  Mi\  Bird,  contra,  for  the  plaintiffs. 

Mr.  Glasse  and  Mr.  Briggs,  for  other  parties. 

Mr.  Lloyd,  in  reply. 

Three  points  were  argued ;  first,  as  to  the  right  to  rehear  the 

cause  after  the  great  lapse  of  time,  the  sale  of  the  leaseholds,  and 

acting  under  the  decree  (l).     *     *     * 

(1)  As  the  old  practice  of  rehearing      obsolete,  it  is  thought  unnecessary  to 
snitA  in  Chancery  is  now  practically      retain  this  part  of  the  report. — O.  A.  S. 
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MoROAK  2.  As  to  the  right  of  the  widow  to  enjoy  the  leaseholds  and  Long 

Morgan.  Annuities  in  specie  instead  of  having  them  sold  and  invested  in 
[  77  ]  Consols.  On  this,  Howe  v.  The  Earl  of  Dartmouth  (i),  Alcock  v. 
Sloper  (2),  Collins  v.  Collins  (8),  Bethune  v.  Kennedy/  (4),  Pickering  v. 
Pickering  {h)^  Goodenough  v.  Tremamondo  (e),  Hunt  v.  Scott  (7), 
Neville  v.  FoHescue  (8),  Pickup  v.  Atkinson  (9),  Vaughan  v.  Biwri  (lo), 
Daniel  v.  Wari'en  (ii),  Burton  v.  Mount  (12),  Johnson  v.  Johnson  (!»), 
Bmcden  v.  Boicden  (u),  were  cited. 

8.  Whether  the  widow  (assuming  a  conversion  necessary)  was 
entitled  to  the  actual  income  until  the  end  of  one  year.  On  this 
the  following  cases  were  cited:  Angei'stein  v.  Martin {\&),  Dimes  v. 
Scott  (\6), Douglas  v.  Congreve  (i7),  Sutherlandv.  Cooke  (18),  Cald^cott 
V.  Caldecott  (19),  and  see  Sparling  v.  Parker  (ao),  TTr^y  v.  Smtrt  (21). 

The  Masteb  of  the  Bolls: 
I  will  consider  my  judgment. 

^Vay  27.       The  Master  of  the  Bolls  : 

[  78  ]  This  is  a  petition  of  rehearing,  presented  by  the  widow  of  the 

testator  and  a  gentleman  whom  she  has  since  married,  praying  that 
these  causes  may  be  reheard,  and  that  the  decree,  pronounced  by 
Lord  Langdale  on  the  23rd  of  July,  1888,  may  be  varied,  on  the 
ground  that,  according  to  the  true  construction  of  the  will  of  the 
testator,  his  widow  is  entitled  to  enjoy  in  specie,  during  her  life, 
the  rents  of  certain  leasehold  property  which  passed  by  the 
testator's  will,  and  also  the  dividends  of  certain  Long  Annuities, 
forming  a  portion  of  his  property. 

The  respondents  contend, 

1st.  That  the  circumstances  of  this  case  are  such,  that  the 
petitioners  are  not  at  liberty  now  to  rehear  their  cause,  and 

2ndly.  That  if  reheard,  the  decree  pronounced  in  1888  ought  not 
to  be  varied. 

(1)  6  R.  B.  96  (7  Vea.  137).  (12)  79  B.  R  257  (2  De  G.  &  Sm. 

(2)  39  R.  R.  334  (2  My.  &  K.  699).  383). 

(3)  39  R.  B.  337  (2  My.  &  K.  703).  (13)  70  B.  R  288  (2  CoU.  441). 

(4)  43  B.  B.  153  (1  My.  &  Or.  114).  (14)  83  R.  R.  286  (17  Sim.  65). 

(5)  48  R.  R  104  (4  My.  &  Cr.  289).  (15)  24  B.  B.  32  (T.  &  B.  232). 

(6)  50  B.  B.  262  (2  Beav.  512).  (16)  28  B.  B.  46  (4  Buss.  195). 

(7)  75  B.  B,  92  (1  De  G.  &  Sm.  219).  (17)  44  R  B.  103  (1  Keen.  410). 

(8)  80  B.  B.  86  (16  Sim.  333).  (18)  66  B,  B.  162  (1  Coll  498). 

(9)  67  B.  B.  163  (4  Haxe,  624).  (19)  57  B.  B.  345  (1  Y.  &  C.  C.  C. 

(10)  65  B.  R  337  (1  Ph.  75).  312). 

(11)  60  B.  R.  148  (2  Y.  &  C.  C.  C.  (20)  73  B.  R  403  (9  Beav.  524). 
290).  (21)  65  R  R  558  (14  Sim.  202). 
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The  first  point  I  have  to  consider  is,  whether  the  conduct  of  the      moboan 
petitioners  is  such,  as  to  entitle  them  to  this  rehearing.  Moboan. 

It  is  urged  by  the  defendants,  that  this  decree  was  pronounced 
above  twelve  years  and  a  half  ago :  that  the  point  now  relied  upon 
was  distinctly  raised  and  decided  at  the  hearing  :  that  various  pro- 
ceedings have  taken  place,  on  the  footing  of  this  being  a  valid  and 
binding  decree,  and  that  the  parties  cannot  now  be  restored  to 
their  former  position,  however  erroneous  the  decree  might  be,  without 
great  expense  to  them ;  and  that  such  serious  laches  on  the  part  of  the 
petitioners  *are  sufficient,  according  to  the  usual  practice  of  this  [  *79  ] 
Court,  to  induce  the  Court  to  refuse  them  permission  again  to 
agitate  a  question,  which  they  have  treated  as  concluded  for 
upwards  of  twelve  years. 

Upon  consulting  the  Registrar's  book,  it  appears,  that,  so  far  at 
least  as  the  Long  Annuities  are  in  dispute,  the  question  was  raised 
and  determined  by  Lord  Lanodalb  at  the  hearing.  Nothing  how- 
ever from  this  entry  appears  to  have  been  decided  as  to  the  lease- 
holds ;  but  the  principles  involved  in  both  are  the  same,  and  it 
may  reasonably  be  assumed,  that  the  question  of  the  Long  Annuities 
having  been  decided  against  the  petitioners,  the  question  of  the 
leaseholds  was  supposed  to  be  involved  in  and  governed  by  it. 

Various  authorities  have  been  cited  in  support  of  this  objection, 
but  rather  to  show  the  principle,  than  being  directly  applicable  to 
this  ease. 

[The  Master  of  thb  Rolls,  after  referring  to  these  authorities, 
observed  that  the  time  within  which  a  decree  or  order  might  be 
varied  on  rehearing  had  never  been  defined,  and  that  he  considered 
himself  bound  both  by  practice  and  authority  to  overrule  the 
objection,  and  he  continued  as  follows :] 

I  am  compelled  therefore  to  consider  the  second  question,  which        [  81  ] 
is,  whether  this  decree  is  right,  and  if  not,  to  what  extent  it  is 
erroneous. 

The  petitioners  contend  that  it  is  erroneous,  because  it  directs  an 
aecount  of  the  Long  Annuities,  and  an  enquiry  of  what  dividends 
would  have  accrued  on  the  Consols  which  would  have  been 
purchased  with  the  produce  of  the  Long  Annuities ;  and  also  because 
it  directs  general  accounts  to  be  taken,  without  providing  for  the 
interest  of  the  widow  in  the  leaseholds  before  it  had  been  converted. 

The  first  ground  on  which  they  rely  is,  that,  by  the  true  con- 
struction of  the  will,  the  widow  is  entitled  to  enjoy  in  specie  the 
dividends  of  the  Long  Annuities,  and  the  rents  of  the  leaseholds. 
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MoBOAM  This  depends  on  the  true  construction  to  be  pnt  on  the  residuary 
MoBGAK.     clause. 

The  scope  of  the  will  is  this :  The  testator  gives  certain  legacies 
to  his  children ;  he  gives  specifically  certain  copyholds  in  Cumber- 
land Bow  to  his  daughter  Elizabeth  for  life,  and  after  her  decease, 
to  her  children :  a  copyhold  messuage  at  Islington,  and  leaseholds 
at  Camden  Town  to  his  daughter  Sophia  and  her  cliildren,  in  like 
manner,  and  he  then  gives  the  residue  thus:  **I  give,"  &c.  &c. 
(His  Honour  stated  the  terms  of  the  gift.) 

In  this  residuary  gift  there  is  a  specific  enumeration  of  various 
matters.  There  is  a  specific  direction,  so  far  as  regards  his  free- 
holds at  Great  Staughton  and  the  personal  chattels  there  contained  ; 
and  there  is  no  direction  to  sell  or  convert  any  other  part  of  his 
property. 

Now  the  rule  of  law  as  applicable  to  these  cases  is  not,  I  think, 
[  *S2  ]  open  to  doubt,  although  the  application  of  *the  rule  to  particular 
cases  may  be,  and  frequently  is,  a  matter  of  very  considerable 
diflBculty. 

The  rule  laid  down  in  Howe  v.  The  Earl  of  Dartmouth  (i)  is,  that 
where  property  of  a  perishable  nature  is  given  to  be  enjoyed  in 
succession,  the  object  of  the  testator  can  only  be  effected  by  con- 
verting the  property  into  permanent  annuities,  and  giving  each 
person,  in  succession,  the  dividends  of  the  fund. 

This  rule  has  been  since  affirmed,  as  often  as  it  has  been  referred 
to,  and  is  unquestionably  the  law.  But  the  testator  may  take  the 
case  of  any  particular  bequest  out  of  this  rule  ;  and  the  effect  of  the 
latter  cases  has  been,  to  allow  small  indications  of  intention  to 
prevent  the  application  of  the  rule.  The  question  here,  as  in 
similar  cases,  is  one  of  construction,  whether  the  testator  has,  in 
this  will,  expressed  his  intention,  that  this  rule  shall  not  apply  to 
this  particular  case. 

It  is  urged  by  the  petitioners,  that  the  burden  of  proof  does  not 
lie  upon  them  more  than  on  the  respondents,  and  that  being  a 
question  of  construction,  it  is  for  the  Court  to  look  into  the  will  and 
discover  the  testator's  real  meaning.  In  one  sense,  this  is  certainly 
true ;  but  still,  in  my  opinion,  the  rule  of  law  is,  that,  unless  there 
can  be  gathered  from  the  will  some  expression  of  intention  that  the 
property  is  to  be  enjoyed  in  specie,  the  rule  in  Howe  v.  The  Earl  oj 
Dartmouth  is  to  prevail.  It  is  therefore  incumbent  on  the  persons 
contesting  the  application  of  that  rule,  and  on  the  Court  which 
(1)  6  R  R  96  (7  Ves.  137  (a) ). 
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forbids  that  application,  to  point  out  the  words  in  the  will  which      Uorqas 
exclude  it,  and  if  this  cannot  be  done,  the  rule  must  apply.  Moik^an. 

The  reported  decisions  on  the  subject  are  useful,  as  they  form  a        [  83  ] 
guide  to  enable  the  Court  to  ascertain  what  directions  contained  in 
a  will  are  properly  considered  to  be  an  expression  by  the  testator  of 
his  intention  that  this  rule  is  not  to  apply. 

In  no  case  that  I  have  been  able  to  find,  has  the  mere  absence  of 
any  direction  to  convert  his  property  been  construed  to  mean,  that 
it  should  be  enjoyed  in  specie  by  the  legatees  in  succession ;  and 
the  contrary  must  have  been  decided,  though  not  expressly  so 
stated  in  Johnson  v.  Johnson  (1). 

There  are  several  cases,  in  which  the  Court  held,  that  the  rule 
was  excluded,  where  the  testator  has  fixed  the  period  of  conversion ; 
as,  for  instance,  where  he  has  given  the  property  to  one  for  life, 
and,  after  the  death  of  that  person,  has  directed  the  property  to  be 
sold  and  divided. 

The  case  of  Ooodenough  v.  Tremanumdo  (2)  was  decided  on  the 
word  ''  rents,"  and  Alcock  v.  Sloper  (s)  turned  on  the  direction  to 
convert,  being  after  the  death  of  the  tenant  for  life  ;  but  this  rests 
on  an  obvious  rule  of  construction,  that  the  direction  as  to  the  time 
when  the  property  is  to  be  converted,  excludes  the  inference,  that  it 
is  to  be  converted  at  an  earlier  period. 

The  case  of  Hunt  v.  Scott  (4)  is  the  nearest  to  the  present,  of  all 
the  cases  to  which  I  have  been  referred,  or  which  I  have  been  able 
myself  to  discover;  but  in  that  case,  besides  an  absence  of  any 
direction  *to  convert,  as  applicable  to  the  property  to  be  enjoyed  in  [  *»*  1 
specie,  there  is  a  direction  to  convert  contained  in  the  will  applicable 
to  other  property,  which,  in  my  opinion,  distinguishes  it  from  this 
case,  and  from  the  case  of  Johnson  v.  Johnson,  decided  by  the  same 
Judge. 

I  think,  therefore,  that  the  absence  of  this  direction  cannot  be 
treated  as  an  expression  of  intention  on  the  part  of  the  testator, 
that  his  property  was  not  ever  to  be  converted  ;  it  would,  I  think, 
be  unreasonable  if  it  were  so  held.  By  law,  the  property  must  be 
converted ;  a  testator  may  not  unreasonably  be  supposed  to  be 
cognisant  of  that  law,  and  to  have  given  no  direction  on  the  subject, 
because  he  may  have  supposed  that  it  would  be  mere  surplusage 
so  to  do.    This  also  is  consistent  with  the  opinion  expressed  by 

(1)  70  B.  B.  288  (2  OoU.  441).        (4)  75  B.  B.  92  (1  De  G.  &  Sm- 

(2)  50  B.  B.  262  (2  Beav.  512).      219). 

(3)  39  B.  B.  334  (2  My.  A  K.  699). 
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MoBOAK      Vice- Chancellor  Wioram  in  Cafe  v.  Bent  (i),  which  is  very  material 
MoBGAN.     to  ^his  part  of  the  case. 

But  still  this  is  a  circumstance  not  wholly  to  be  rejected,  and  the 
rest  of  the  will  must  be  examined,  in  order  to  discover  the  intention 
of  the  testator.  The  rest  of  the  will  here  confirms  my  opinion,  that 
the  testator  had  not  supposed  the  whole  of  his  property  was  to 
remain  unconverted.  The  residuary  clause  runs  thus:  he  gives 
''all  his  money  &c.  &c.,  household  furniture  &c.  &c."  to  trustees, 
upon  trust,  in  the  first  place,  to  pay  thereout  all  his  just  debts, 
funeral  and  testamentary  expenses,  and  legacies.  Some  portion  of 
his  estate  must  have  been  sold  to  pay  the  debts  and  legacies. 
Which  portion  did  he  intend  to  apply  for  that  purpose  ?  If  a  part 
was  to  be  sold,  why  not  the  whole  ? 
[  ^^  ]  In  the  subsequent  enumeration  of  the  residuary  estate,  he  omits 

the  words  ''household  furniture  and  cattle."  It  is  to  be  inferred, 
therefore,  that  as  to  those  at  least,  he  supposed  they  would  have 
no  specific  existence  as  part  of  his  estate,  when  it  was  to  be  divided. 
This  is,  it  is  true,  but  a  trifling  matter,  and  little  weight  is  to  be 
attached  to  it :  it  removes,  however,  the  force  of  the  observation, 
that  the  various  parts  of  his  residuary  estate  are  repeated  in  the 
same  exact  words ;  this  is  not  so,  as  two  of  the  enumerated  items 
most  likely  to  perish  are  not  repeated. 

Again :  the  power  to  vary  securities,  at  the  close  of  the  will,  is 
only  intelligible  on  the  supposition  that  the  property  had  been 
converted.  This  clause  is  also  important  in  another  point  of  view. 
If  the  testator  intended  his  widow  to  enjoy  the  Long  Annuities 
in  specie,  could  he  have  permitted  his  trustees  to  defeat  that 
intention,  as  undoubtedly  they  might  do,  if,  under  this  clause 
in  the  will,  they  turned  the  Long  Annuities  into  Three  per  cent. 
Consols,  or  invested  the  produce  on  mortgage. 

The  directions  respecting  the  Great  Staughton  estate  are  also 
important.  I  accede  to  the  argument,  that  if  the  testator  had 
intended  the  whole  property  to  be  enjoyed  in  specie,  he  would  not 
have  considered  it  necessary  to  direct  that  the  household  furniture, 
plate,  linen  and  china  at  Great  Staughton  should  be  enjoyed  in 
specie  by  the  wife  during  her  life. 

It  was  urged,  that  this  observation  would  have  a  two-fold  opera- 
tion, because,  as  he  has  directed  the  estate  at  Great  Staughton 
to  be  sold,  it  is  to  be  inferred,  that  if  he  wished  the  rest  of  the 
property  to  be  sold,  he  would  have  given  similar  directions.    But 
(1)  71  R.  R.  17 ;  see  pp.  23,  24  (6  Hare,  34,  35). 
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the  ^circumstance  that  the  Great  Staughton  [estate]  was  a  property      Mougax 
of  which  the  testator  had  the  fee,  and  could  not  be  sold,  unless  the      yioHOAif, 
will  contained  some  direction  for  this  purpose,  removes  the  force  of        [  *86  ] 
this  observation. 

The  circumstance  that  the  residue  is  given  to  two  of  the  executors 
as  trustees,  and  not  to  the  three  executors,  does  not  weigh  with 
me,  as  to  the  construction  to  be  given  to  the  rest  of  the  will. 

The  general  scope  and  effect  of  the  whole  will  and  the  passages 
to  which  I  have  referred,  would,  without  considering  any  particular 
expressions,  lead  me  to  the  conclusion,  that  the  testator  did  not 
intend  the  property  to  be  enjoyed  in  specie ;  still,  this  may  be 
varied  by  the  force  of  particular  expressions  used  by  the  testator, 
and  accordingly,  the  counsel  for  the  petitioners  refer  to  several 
expressions  contained  in  the  will,  as  being  consistent  only  with 
their  construction  of  the  will;  and  they  support  their  view  by 
many  authorities. 

There  is  certainly  a  great  variety  of  cases,  where  the  Coubt  has 
laid  hold  of  various  small  expressions,  as  indicating  the  testator's 
intention,  that  the  property  was  to  be  enjoyed  in  specie ;  but  all,  or 
nearly  all,  of  them  are,  I  think,  referable  to  a  particular  mode 
of  management  of  the  property  or  payment  out  of  it,  which  manage- 
ment or  payment  could  not  take  place  unless  the  property  remained 
unconverted. 

For  instance,  in  Pickering  v.  Pickering  (1)  and  Goodenough  v. 
Tremamondo  (2),  the  rents  are  directed  to  be  *paid  to  the  legatee;        [  *^7  ] 
and  there  was  no  property  producing  rents,  except  leaseholds. 

In  this  will,  the  word  ''rents"  is  used;  but  it  is  confined  to  the 
freeholds.  In  Cafe  v.  Bent  (3),  the  testator  directed  a  per  centage 
on  the  receipt  of  the  rents  of  the  leaseholds  to  be  paid  to  his 
son  John. 

In  Burton  v.  Mount  (4),  a  mixed  property,  consisting  of  freeholds 
and  leaseholds,  was  given  to  trustees,  in  trust,  out  of  the  rents,  to 
pay  annuities,  with  a  power  of  sale  given  to  them,  which  showed, 
that  until  sale,  the  leaseholds  were  to  be  enjoyed  in  specie. 

I  do  not  go  through  all  the  cases,  which  are  very  numerous ;  but 
each,  when  examined,  will  be  found  to  possess  the  character  I  have 
already  referred  to. 

In  this  will,  I  look  in  vain  for  any  such  expression.     The  word 

(1)  4S  B.  R  104  (4  My.  &  Cr.  289).     (4)  79  B.  E.  257  (2  De  G.  &  Sm. 

(2)  oO  R  E.  262  (2  Beav.  512).      3J<:j). 

(3)  71  R  B.  17  (5  Hare,  34,  ad). 
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Morgan  on  which  the  petitioners  mainly  rely,  is  the  word  **  assign,"  which, 
MoMGAN.  they  say,  is  properly  applicahle  only  to  leaseholds ;  but  this  word 
might  apply  to  mortgage  securities,  upon  which,  under  the  general 
power  at  the  end  of  the  will,  the  testator  probably  considered  that 
he  had  authorised  his  trustees  to  advance  money ;  and  the  words 
reddendo  singula  sincfulisj  in  their  order,  so  far  from  supporting, 
would  exclude  the  supposition,  that  the  word  ''assign  "  was  intended 
to  apply  to  leaseholds  remaining  unconverted.  The  passage  in  the 
will  runs  thus:  "pay"  "my  money,"  "assign"  "my  securities 
for  money,"  and  "  transfer  "  my  "  money  in  the  funds  and  personal 
estate." 
[  88  ]  There  are  other  cases,  such  as  Bethune  v.  Kennedy  (l),  CoIUum  v. 

Collins  (2),  where  the  testator  has  expressly  i>ointed  to  the  property, 
by  name,  as  unconverted,  or  has  described  his  property  as  remain- 
ing in  the  manner  in  which  it  was  situated  when  he  died.  These 
cases  have  no  reference  to  the  present,  as  this  will  contains  no  such 
expressions. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  the  testator  has 
not  given  his  property  to  be  enjoyed  by  his  wife  in  specie,  and  that 
the  decree,  so  far  as  it  proceeds  on  this  supposition,  ought  not  to 
be  varied. 

But  another  part  of  the  decree  is  complained  of  on  separate  and 
distinct  grounds,  and  it  is  contended  by  the  petitioners,  that, 
assuming  that  they  failed  in  the  construction  they  seek  to  set 
on  the  will  of  the  testator,  the  decree  is  erroneous,  inasmuch  as 
it  deprives  the  wddow  of  all  income  in  that  part  of  the  residuary 
estate  of  the  testator  which  accrued  before  the  conversion  of  the 
leaseholds;  and  I  am  of  opinion  that  the  decree  is  erroneous  in 
this  respect. 

The  respondents  seem  to  admit,  that,  to  some  extent  at  least,  it 
is  erroneous ;  but  they  say,  that  on  further  directions,  they  offered 
to  allow  to  the  widow  all  that  she  could  properly  have  been  entitled 
to,  if  the  decree  had  been  rightly  framed,  in  the  first  instance ;  but 
to  what  extent  the  widow  is  entitled,  is  still  a  subject  of  discussion. 
She  was  legatee  for  life  of  the  residue,  and  during  the  period  of  one 
year  after  the  death  of  the  testator,  it  may  still  be  a  matter  of 
considerable  doubt,  what  she,  as  such  legatee  for  life  of  the  residue, 
[  •89  ]  is  entitled  to  receive.  The  later  authorities  on  this  *subject  concur 
in  this :  that  the  legatee  for  life  is  to  take  something ;  but  they 
are  not,  as  it  appears  to  me,  reconcileable  as  to  the  extent  of  the 
(1)  43  E.  B,  153  (1  My.  &  Ci-.  1 14).         (2)  39  E.  E.  337  (2  My.  &  K.  703). 
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interest  which  the  legatee  for  life  is  to  take,  although  the  subject      Uoroan 
has  been  much  agitated.  Moboak. 

Sir  Anthony  Hart,  in  La  Terriere  v.  Buhner  (i),  decided,  that 
the  income  of  the  testator's  property  during  the  first  year,  so  far 
as  it  was  derived  from  investments  such  as  the  Court  would  sanction, 
belonged  to  the  legatee  for  life  of  the  residue ;  but  that  so  far  as  it 
was  derived  from  property  not  so  invested,  formed  a  part  of  the 
general  residual^  estate ;  and  this  rule  was  commended  by  Vice- 
Chancellor  Sir  jA3rBS  Wioram  in  Tayhr  v.  Clark  (2),  althougli  he 
considered  himself  bound  by  authority  not  to  follow  it.  It  does 
appear  to  me,  however,  to  be  scarcely  reconcileable  with  Gibson  v. 
Bott  (:i),  and  not  at  all  with  Angerstein  v.  Martin  (4).  In  the  former 
of  these  cases,  Lord  Eldon  directed,  that  a  value  should  be  put  on 
the  leasehold  estate,  and  that  the  legatee  for  life  should  receive  four 
per  cent,  on  that  value,  from  the  death  of  the  testator,  and  in  the 
latter  of  those  cases,  lie  made  a  decree,  under  which  the  legatee  for 
life  took  the  income  of  Russian  stock,  part  of  the  estate  which  was 
directed  to  be  sold  and  laid  out  in  the  purchase  of  land.  The  rule 
so  laid  down  by  Sir  A.  Habt  appears  to  me  to  be  open  to  this 
objection,  that  the  income  of  the  residuary  legatee  depends  upon  the 
mere  will  of  the  executors,  who  may,  from  negligence,  caprice,  or 
enmity,  fail  to  convert  the  property  of  the  testator,  until  one  year 
after  his  death  shall  have  elapsed,  and  thereby  deprive  the  residuary 
legatee  of  all  income  during  that  year.  The  decision  of  Sir 
*A.  Hart  has  not  been  followed,  and  in  Dimes  v.  Scott  (5),  Lord  [  *'^  ] 
Ltndhurst  laid  down  the  rule  to  be,  that  the  legatee  for  life  of  the 
residue  was  entitled,  during  the  first  year  of  the  testator's  death,  to 
the  dividends  on  so  much  Three  per  cent,  stock,  as  would  have  been 
produced  by  the  conversion  of  the  property  at  the  end  of  that  year. 

There  is  some  inconvenience  in  this  rule,  which  requires  a  difficult 
enquiry  to  be  made,  in  every  case,  as  to  the  value  of  the  property 
at  the  end  of  one  year  ;  nor  does  it  seem,  in  principle,  at  least,  to 
be  quite  consistent  with  Lord  Eldon's  observation  in  Gibson  y.Bott, 
that  "  the  whole  practice  of  the  Court  is  against  special  directions 
as  to  the  value  at  the  time  of  the  death.*'  The  only  cases  cited 
appear  to  have  been  Angerstein  v,  Martin  and  Hewitt  v.  Morris  (6). 
This  question  subsequently  came  before  Lord  LANODAiiB,  in  Douglas 
V.  Congreve  (7),  who,  after  reviewing  all  the  previous  authorities,  in 

(1)2  SiiD.  18.     Since  overruled.  (5)  28  II.  E.  -16  (4  Rum.  195). 

(2)  1  Hare,  161.  (6)  24  U.  R.  JJO  (T.  &  R.  241). 

(3)  6  R.  R.  87  (7  Ves.  89).  (7)  44  R.  R.  10:$  (1  Keen,  410). 

(4)  24  E.  B.  32  (T.  &  R.  232). 
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Morgan  an  elaborate  judgment  laid  down  as  the  rule,  that  the  legatee  for 
Morgan.  '^^^  ^^  ^^^  residue  is  to  be  allowed  the  income  actually  produced 
by  that  residue  until  conversion,  or  until  the  end  of  one  year, 
which  of  those  events  should  first  happen.  The  result  of  that  rule 
is  this  :  if  the  conversion  take  place  before  the  end  of  the  year,  till 
that  period  of  conversion,  the  legatee  for  life  will  take  the  income 
actually  arising,  and,  after  conversion,  the  interest  of  the  converted 
fund :  in  this  case,  no  enquiry  as  to  value  will  be  necessary.  If,  on 
the  other  hand,  the  conversion  takes  place  after  the  end  of  one  year, 
then  the  legatee  for  life  will  take  the  income  actually  arising  during 
the  year  that  lias  elapsed  after  the  death  of  the  testator,  and,  after 
L  'i*'  ]  that  year,  so  much  as  the  residue,  if  converted  and  invested  ♦at 
that  time,  would  have  produced.  In  this  case,  an  enquiry  becomes 
necessary  to  ascertain  what  was  the  value  of  the  property  at  the 
termination  of  the  first  year,  and  what  amount  of  Consols  it  would 
have  produced,  if  then  invested. 

This  decision  of  Lord  Langdale's  has  been  commented  upon  and 
commended  by  Mr.  Jarman,  and  seems  to  have  been  followed  by  Lord 
Langdale  in  Mehrtcns  v.  Andrews  (1),  and  in  Robinson  v.  Robinson  (2). 
This  rule  also  seems  open  to  considerable  objections.  Sir  James 
WiGRAM,  in  Taylor  v.  Clark  (3),  points  out  the  inconvenience  which 
might  arise  from  it,  where  the  larger  portion  of  the  property  of  the 
testator  consisted  of  rents  of  leasehold  \vhich  would  expire  in  one 
year.  It  seems  difficult,  also,  to  distinguish  income  which  expires 
in  one  year  from  that  which  expires  in  less  than  a  year ;  and  yet, 
if  a  testator  died  just  before  the  last  payment  of  dividends  on  the 
Long  Annuities,  or  of  an  annuity  on  the  life  of  any  other  person,  it 
could  scarcely  be  contended  that  this  formed  part  of  the  income  of 
the  residuary  estate.  It  is  also  open  to  the  objection  I  before 
referred  to,  as  applicable  to  the  rule  in  La  Tcrriere  v.  Buhner  (4), 
that  the  executors,  from  favour  to  the  residuary  legatee,  might 
delay  till  after  the  year  had  elapsed,  the  conversion  of  perishable 
property  producing  a  large  income.  All  the  authorities  were 
reviewed  by  Sir  James  Wigram  in  the  case  of  Tat/lor  v.  Cla7'k  (3), 
and  he  considered  himself,  although  reluctantly,  bound  to  follow  the 
decision  of  Lord  Lyxdhurst  in  Dimes  v.  Scott, 
r  ^2  ]  This  decision  was  also  followed  by  Vice- Chancellor    Sir   Jambs 

Knight  Bruce  in  Sutherland  v.  Cooke  (5). 

(1)  62  R.  E.  34  (3  Beav.  72).  (4)  2  Sim.  18. 

(2)  83  B.  B.  191)  (11  Beav.  371).  (5)  76  B.  B.  162  (1  Coll.  498). 

(3)  1  Hare,  161. 
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In  this  state  of  the  authorities,  I  consider  myself  bound  to  follow  Moboah 
the  decision  in  Dimes  v.  Scott ;  and,  upon  the  whole,  it  appears  to  moboak. 
me  to  be  that  least  open  to  objection  ;  and  I  shall  adopt  that  rule 
accordingly,  until  I  may  be  controlled  by  some  higher  authority  ; 
but  I  concur  with  the  observation  of  Sir  Jamrs  Wioram,  in  hoping, 
that  the  amount  of  property  at  stake  may  be  such  as  to  justify  an 
appeal,  in  order  that  this  question,  which  is  one  of  frequent 
occurrence  and  involving  interests  of  large  amount,  may  be  finally 
settled. 

The  decree,  as  it  stands,  gives  the  widow  no  portion  of  the 
rents  of  the  leaseholds  for  the  first  year.  In  this  respect  it  is,  in 
my  opinion,  erroneous ;  and  I  think  that  it  must  be  varied,  for  the 
purpose  of  enabling  the  Court  to  give  the  widow  of  the  testator 
that  which  is  her  right.  I  think  that  this  may  best  be  done  by 
referring  it  to  the  Master  to  whom  these  causes  stand  referred,  to 
ascertain  what,  at  the  expiration  of  one  year  after  the  decease  of  the 
testator,  was  the  value  of  the  leaseholds  and  all  the  other  residuary 
property  of  the  testator  not  invested  in  3  per  Cents.,  and  what 
amount  of  8  per  cent.  Consols  would  have  been  purchased  at  that 
time,  if  the  property  had  been  then  invested  in  3  per  cent.  Consols, 
and  had  realised  the  estimated  amount,  and  also  to  ascertain  the 
amount  of  dividends  which  would  have  accrued  on  such  Consols  in 
one  year. 

I  do  not  propose  to  make  any  declaration  of  rights  of  the  widow, 
but  to  direct  these  accounts  and  enquiries,  *with  a  view  of  giving  her       [  *^^  ] 
the  benefit  of  the  rule  I  have  above  stated,  and  which  is  laid  down 
in  Dimes  v.  Scott, 

I  am  of  opinion  that  this  is  not  a  case  to  give  any  costs  on  either 
side;  the  decree  is,  in  my  opinion,  erroneous,  and  must  be  set 
right.  It  is  not  suflScient  that  the  respondents  offered,  even  if  it  be 
so,  to  give  the  widow  the  benefits  she  would  have  got  if  this  decree 
had  been  originally  made  in  the  form  to  which  I  now  propose  to 
alter  it.  She  had  no  means  of  binding  them,  and  she  was  entitled 
to  have  her  rights  accurately  expressed  in  the  form  of  the  decree. 

The  decree  will  require  some  alterations  in  consequence  of  these 
directions,  which  may  be  maturely  considered,  and  it  may  be 
mentioned  again,  if  necessary,  on  this  day  week. 


iO 
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Bequest  to  A.  B.  for  life,  and  afterwards  to  her  children ;  but,  in  default 
of  children,  "  to  pay  or  assign  and  transfer*'  to  G.  D.  if  living,  but  if  dead, 
then  to  his  next  of  kin  ex  parte  mnternd.  C.  D.  died  before  A.  B. :  Held, 
first,  that  the  next  of  kin  were  to  be  ascertained  at  the  death  of  0.  D.  and 
not  of  A.  B. ;  and,  secondly,  that  the  next  of  kin  ex  jnirte  matemd  were  not 
excluded,  because  they  also  filled  the  character  of  next  of  kin  ex  parte 
paternd. 

The  word  *'  then  "  construed  as  pointing  to  the  event,  and  not  to  the  time. 

In  1808  the  testatrix,  by  her  will,  gave  her  residuary  stock  in  the 
Consols  to  trustees,  for  the  benefit  of  her  grand  niece,  Mary  Lucy 
Ponting,  with  a  gift  over  to  Nicholas  T.  S.  Ponting,  in  case  she  died 
before  twenty-six  or  marriage.  In  1810,  by  a  codicil,  reciting  that 
Mary  Lucy  Ponting  had  since  married  John  Tuckey,  upon  which 
no  separate  provision  had  been  made  for  her  or  her  issue,  the 
testatrix  revoked  the  bequest,  and  gave  the  fund,  consisting  of 
4,816/.  3  per  Cents,  to  trustees,  in  trust  for  her  grand  niece,  Mary 
Lucy  Tuckey,  for  life,  with  remainder  to  her  children  at  twenty- 
one.  But  in  case  she  died  without  issue  (which  happened),  or  they 
should  all  die  before  their  shares  became  payable,  then,  upon  trust, 
after  the  decease  of  the  said  Mary  Lucy  Tuckey,  to  pay  or  assign, 
and  transfer  the  said  stock  unto  her  grand  nephew,  Nicholas  T.  S. 
Ponting,  if  he  should  be  then  living;  but  if  he  should  be  then 
dead,  then  unto  the  next  of  kin  of  her  said  grand  nephew,  in  a 
legal  course  of  distribution  ex  parte  matemd. 

The  testatrix  died  in  1813. 

Nicholas  T.  S.  Ponting  died  in  1836,  leaving,  surviving  him,  his 
sister  Mary  Lucy  Tuckey,  his  father  Nicholas  Ponting,  and  certain 
persons  named  Ashe,  the  *latter  of  whom  were  his  first  cousins 
first  removed,  ex  parte  matemd, 

Mary  Lucy  Tuckey  died  in  1849,  without  having  had  any  issue, 
and  at  that  time,  the  next  of  kin  of  Nicholas  T.  S.  Ponting  were 
the  defendants  Ashe. 

The  question,  under  these  circumstances,  was,  whether  the  fund, 
on  the  decease  of  Mary  Lucy  Tuckey,  belonged  to  her  represen- 
tatives, or  to  the  defendants  the  Ashes.  On  this  two  points  were 
raised:  first,  whether  the  next  of  kin  of  Nicholas  T.  S.  Ponting 
were  to  be  ascertained  at  his  death,  or  at  the  period  of  distribution 
of  the  fund,  viz.  at  the  death  of  Mary  Lucy  Tuckey ;  and,  secondly, 
supposing  the  parties  to  take  were  the  next  of  kin  ex  parte  matemd 
pf  Nicholas  T.  S.  Ponting  at  his  death   in  1826,  then,  whether. 
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under  the  circumstances,  Mrs.  Tuckey  or  Mr.  and  Miss  Ashe  were      Gundrt 
such  next  of  kin.  p,^;;-^,^ 

Mr.  RoupeU  and  Mr.  Hobhmtse,  for  the  plaintiflfs,  the  trustees 
of  the  fund. 

Mr.  Lhyd  and  Mr.  Glasse,  for  the  representatives  of  Mary 
Lucy  Tuckey,  argued,  first,  that  the  next  of  kin  were  to  be  ascer- 
tained at  the  death  of  Nicholas  T.  S.  Ponting:  Seiferth  v. 
Bctdham{\),  Urquhart  v.  Urquhart  (2),  Ware  v.  Rowland  (s),  Baker 
V.  Crtifson  (4),  Say  v.  Creed  (5).  That  the  case  of  Smith  v.  Palmei^  (6)  • 
was  very  similar  to  the  present ;  in  that  case,  there  was  a  gift  to  A. 
for  life,  and  afterwards  to  pay  and  divide  one  third  to  J.  S.,  if 
living,  and  if  dead  to  his  legal  personal  representatives ;  and  it  was 
held,  on  the  *death  of  J.  S.  in  the  lifetime  of  A.,  that  the  widow  [  *96  ] 
and  next  of  kin  of  J.  S.  living  at  his  death  were  entitled.  Secondly, 
that  Mrs.  Tuckey,  though  next  of  kin  ex  parte  paternd  as  well  as  ex 
parte  inatemd  was  capable  of  taking,  for  the  gift  contained  no 
words  excluding  a  party,  who,  answering  the  description,  also 
happened  to  fill  another  character. 

Mr.  Walpole  and  Mr.  Prior,  for  the  Ashes : 

The  next  of  kin  are  to  be  ascertained  at  the  death  of  Mrs.  Tuckey: 
Vavx  V.  Haiderson  (7).  This  is  the  ordinary  rule  of  construction 
where  property  is  given  to  one  for  life,  and  afterwards  to  a  class. 
But  here,  there  is  no  gift  except  in  the  direction  to  **  pay,  assign,  and 
transfer,"  which  applies  only  to  such  persons  as  may  answer  the 
description  at  the  time  of  distribution,  Beck  v.  jBw7-n(8),  in  which 
case  there  was  a  gift  to  the  widow  for  life,  and  then  ''  to  divide  and 
equally  pay  "  the  same  amongst  the  nephews  and  nieces ;  it  was 
held  that  those  only  took  who  survived  the  tenant  for  life.  At  the 
death  of  Mrs.  Tuckey,  the  defendants  Ashe  were  the  next  of  kin  ex 
parte  matemdj  and  Mrs.  Tuckey  was  of  course  excluded :  Clapton  v. 
Bvlfmri^). 

Bat  if  the  class  is  to  be  ascertained  at  the  death  of  Nicholas  T.  S. 
Ponting,  then  his  sister  was  excluded,  for  she  was  next  of  kin 
ex  parte  paternd;   and  it   was   evidently   the  intention  that  the 

(1)  73  E.  R.  392  (9  Beav.  370).  f6)  82  R.  E.  80  (7  Hare,  225). 

(2)  60  E.  R  416  (J3  Sim.  627).  (7)  21  E.  E.  193  (1  J.  *  W.  388,  «.). 

(3)  74  E.  E.  167  (15  Sim.  587).  (8)  64  E.  E.  130  (7  Beav.  492). 

(4)  85  R.  B.  33  (12  Beav.  101).  (9)  51  R.  E.  287  (10  Sim.  426;  5 

(5)  71  R.  R.  238  (5  Hare,  580).  My.  &  Or.  108). 
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GuNDRT      paternal  relations  should  be  excluded.     In  Say  v.  Creed  (l)  the  gift 

Phwiobr.     was  to  the  testator's  sister,  Lucy  Brown,  for  life,  and  afterwards 

''  to  my  next  of  kin  on  the  part  of  my  mother  only,  and  not  to  any 

[  *97  ]        of  the  next  of  kin  on  the  part  of  *my  late  deceased  father,*'  and  it 

was  held,  (excluding  the  sister  Lucy  Brown),  that  the  next  of  kin 

ex  parte  matemd  at  the  death  of  Lucy  Brown  were  entitled. 

The  Master  of  the  Bolls  : 

I  do  not  entertain  any  serious  doubt,  that  the  construction  which 
ought  to  be  put  upon  the  will  is  this  :  that  the  fund  was  given  to 
Mary  Lucy  Tuckey  for  her  life,  and,  after  her  death,  to  her  children ; 
but  in  case  she  died  without  any  children,  then  it  was  to  go  to  the 
grand-nephew ;  and  if  he  was  not  alive  at  that  time,  then  the 
persons  who  were  his  next  of  kin,  ex  parte  viateimd,  at  the  time  of 
his  death,  were  to  take  it. 

Although  this  bequest  is  to  be  construed  upon  the  terms  used  in 
the  codicil,  still  I  think  that  some  guide  to  its  construction  may  be 
found  by  looking  at  the  previous  will.  The  will  gives  this  property 
to  the  grand  niece;  but  in  case  she  died  under  age  or  before 
marriage,  the  testatrix  gave  the  property  absolutely  to  Nicholas 
T.  S,  Pouting.  Between  the  interval  of  the  will  and  the  codicil,  Mary 
Lucy  Tuckey  had  married,  and  the  testatrix  in  consequence  revokes 
the  bequest,  for  the  purpose  of  preventing  the  husband  obtaining 
any  control  over  it,  and  that  seems  to  be  the  principal  object  of 
this  codicil.  There  is  no  proof  whatever  that  she  intended  to 
dispose  of  the  property,  so  far  as  Nicholas  T.  S.  Ponting  is  con- 
cerned, differently  from  what  she  had  done  by  the  will.  No  fresh 
event  had  arisen  to  make  any  difference  upon  that  subject ;  and 
though  this  cannot  at  all  control  the  proper  construction  to  be  put 
upon  the  words  of  this  bequest,  yet  if  there  be  any  reasonable 
ambiguity  upon  the  subject,  it  may  serve  as  a  guide  to  enable  the 
Court  to  ascertain  the  true  construction. 
[  98  ]  It  is  urged  with  great  force,  that  in  all  cases,  where  a  sum  of 

money  is  to  be  raised  and  distributed  by  payment  and  division 
among  a  class  in  a  particular  event,  the  class  is  to  be  ascertained 
at  the  period  when  the  distribution  is  to  be  made,  and  that  conse- 
quently this  case  is  to  be  governed  by  the  cases  of  Beck  v.  Bum  (2) 
and  Clapton  v.  Buhner  {3).  That  observation  would  have  great 
weight  with  me,  if  the  words  here  were  simply  "  to  pay,  assign,  and 

(1)  71  R.  R.  238  (6  Hare,  680).  (3)  51  E.  B.  287  (10  Sim.  426;   5 

(2)  64  R.  R.  130  (7  Beav.  492).  My.  &  Ci.  108). 
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transfer  the  said  stock  unto  the  next  of  kin  of  my  grand  nephew  in  gundbt 
a  legal  course  of  distribution,  ex  'parte  mater nd ;  "  that  is  to  say,  if  pinnio«b. 
the  gift  had  omitted  altogether  the  gift  to  the  grand  nephew  him- 
self, because  in  that  case,  Clapton  v.  Bulmer  and  Beck  v.  Bum 
would  have  applied.  But  in  this  case,  the  words  are,  to  pay  or 
assign  and  transfer  to  him,  if  he  should  be  then  living,  and  if  he 
should  not  be  then  living,  but  be  dead,  then  unto  his  next  of  kin  &c. 
Now  that  makes  a  very  considerable  difference  between  this  case 
and  Beck  v.  Burn  and  Clapton  v.  Bulmer,  I  also  feel  satisfied 
that  the  word  "  then  "  does  not  point  to  the  time,  but  only  to  the 
event. 

The  rule  has  very  properly  been  admitted  to  be,  that  in  ordinary 
cases  of  a  gift  to  the  next  of  kin  of  a  person,  such  a  class  is  to  be 
ascertained  at  the  death  of  the  person  himself,  unless  there  be 
some  special  words  to  show  that  such  a  construction  cannot  properly 
apply.  I  never  accurately  understood,  how  the  "  next  of  kin  "  of 
a  person  could  properly  be  ascertained  at  any  other  period  than  at 
the  death  of  such  person  himself.  The  words  *'  next  of  kin  "  have 
a  distinct  legal  meaning.  They  naturally  point  to  persons  to  be 
ascertained  at  a  fixed  period,  viz.  at  the  death  of  the  person  *  whose  [  *^**  ] 
next  of  kin  they  are,  and  not  to  different  persons  existing  at 
different  periods.  When,  therefore,  you  speak  of  the  next  of  kin  of 
a  person,  meaning  that  they  should  be  ascertained  at  a  period 
when  he  did  not  die,  you  really  are  giving  no  sensible  meaning  to 
the  expression,  unless  you  designate  the  class  as  the  persons,  who 
would  have  been  the  next  of  kin  of  a  person,  if  he  had  died  at  a 
period  other  than  when  he  did  actually  die. 

The  words  ex  parte  maternd  at  first  produced  in  my  mind 
considerable  difficulty.  The  bequest  is  to  the  next  of  kin  of 
the  "grand  nephew,  in  a  legal  course  of  distribution  ex  parte 
matemdy  Now  a  legal  course  of  distribution  would,  in  case  of  the 
death  of  Nicholas  T.  S.  Pouting  before  Mary  L.  Tuckey,  have  given 
it  either  to  his  children  or  to  her,  who  were  all  next  of  kin  ex  parte 
mateiiuh  It  was  contended  in  argument,  that,  by  using  the  words 
ex  parte  maternd,  the  testatrix  necessarily  meant  to  exclude  the 
persons  ex  parte  2y<^temd.  I  do  not  think  that  I  am  at  liberty,  or 
that  it  is  justifiable,  to  introduce  that  restriction  into  the  will. 
Say  V.  Creed  (i)  was  a  very  strong  case.  In  that  case  there  was  a 
gift  to  Lucy  Brown,  and,  on  her  death,  to  the  heirs  ex  parte  maternd 
and  not  ex  parte  paternd ;  and,  as  Lucy  Brown  necessarily  filled 
(1)  71  R.  R.  238  (5  Hare,  580). 
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but  might  well  say  that  if  she  had,  what  she  wished  was  that  which 
the  literal  meaning  of  the  words  conveyed.  Suppose  that  Pouting 
had  died  leaving  two  children,  and  that  one  of  them  had  died  after- 
wards leaving  two  children,  and  the  other  had  died  leaving  one 
child,  and  then  the  sister  of  Ponting  had  died.  If  the  word  "next  of 
kin  '*  is  to  have  its  ordinary  meaning  of  next  of  kin  at  the  death  of 
the  person  mentioned,  then  one  of  the  grandchildren  would  take 
one  half,  and  the  other  two  a  quarter  each.  If  it  meant  next  of  kin 
at  the  death  of  his  sister,  the  grandchildren  would  share  equally. 
But  probably  this  actual  state  of  *  things  was  not  thought  of  by  the 
testatrix,  and  it  is  impossible  to  speculate  what  would  have  been  her 
desire  if  it  had  been.  My  conclusion  (founded  on  the  rule  of  Mr. 
Justice  Burton)  is,  that  the  meaning  of  the  ''  next  of  kin,"  is  next 
of  kin  at  the  death  of  the  person  whose  next  of  kin  is  spoken  of.  I 
see  nothing  on  the  face  of  this  will  rendering  the  adoption  of  that 
construction  incorrect  or  absurd ;  and  my  conclusion  is,  that  that  is 
the  proper  construction  to  adopt  in  this  case. 


1851. 
June  12,  17. 

Jiolls  Conrt. 

Rom  ILLY, 
M.U. 

[   HBeav. 

JOl  ] 


PETERS    r.  BEER. 

(14  Beav.  101— lU'J;  S.  0.  20  L.  J.  Ch.  424  ;  15  Jur.  1024.) 

Coinmissionere  for  the  examination  of  witnesses  have  a  lien  on  the 
depoditious  for  their  fees,  and  will  not  be  compelled  to  return  them,  until 
they  have  received  payment. 

On  the  lOtli  of  May,  1850,  a  commission  issued  for  the  examina- 
tion of  witnesses.  Mr.  Frampton,  the  acting  Commissioner,  took 
the  evidence  both  on  behalf  of  the  plaintiffs  and  the  defendants,  and 
his  costs  amounted  to  80^. 

The  defendants  were  ready  to  pay  their  proportion  of  the  costs, 
but  the  plaintiffs  were  unable  to  pay  their  part. 

A  motion  was  now  made  on  behalf  of  the  plaintiffs  that  the 
Commissioner  might  forthwith  file,  with  the  Clerk  of  Records 
and  Writs,  the  depositions  of  witnesses  taken  by  him,  under  the 
commission. 

Mr.  E.  Harrison,  in  support  of  the  motion.     *     ♦     * 

Mr,  Sidney  Smith,  contra.     *     *     * 


[  102  ]  [The  Master  of  the  Bolls  directed  the  Registrar  to  inquire  as 

to  the  practice.] 
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The  Masteb  of  the  Bolls  :  Prtkbs 

r. 

I  have  made  inquiry,  and  find  the  opinion  of  all  the  officers  of        Bekb. 
tlie  Court   to  be,  though  there  is  no   settled   decision,  that  tha      •^««^7. 
Commissioners  have  a  lien  on  the  papers  for  their  fees.     I  must, 
therefore,  refuse  this  application  with  costs. 


PICAED  V.   MITCHELL  (1).  iwi. 

(14  Beav.  103—105.)  

A  testator,  (subject  to  and  chai-geable  with  the  payment  of  his  debts  and     ^**^'  Court. 
annuities) ,  devised  and  bequeathed  all  his  real  and  pei-son al  estate  to  trustees,       Rom  ^^*'''» 
as  to  part  of  the  real  estate  for  his  wife  for  life,  and  then,  in  the  first  place, 
out  of  the  rents  of  the  residue  to  pay  certain  annuities,  and  subject  to  the         ^        -' 
life  estate  of  his  wife  and  the  annuities  in  trust  for  his  children  (if  any), 
but  in  default  of  children  in  trust  for  those  persons  for  life  with  a  gift  over : 
Held,  that  the  real  estates  were  liable  to  be  sold  for  payment  of  the  arrears 
of  the  annuities. 

The  question  was,  Tvhether  a  real  estate  was  liable  to  be  sold  to 
raise  the  arrears  of  an  annuity  given  by  the  will  of  the  testator. 

The  testator,  by  his  will  dated  in  1830,  first  directed  his  debts  to 
be  paid,  ''  and  subject  to  and  chargeable  with  such  payment,  and  • 
also  with  the  payment  of  the  several  annuities,  or  yearly  sums  and 
legacies  thereinafter  mentioned,*'  he  devised  and  bequeathed  unto 
three  trustees  all  his  real  and  personal  estate,  upon  trust,  as  to 
Lake  Bank  estate,  to  permit  and  suffer  his  wife  Jane  Margaret 
Gallon,  to  hold  and  take  the  rents  thereof,  and  of  every  part 
thereof  (and  also  his  household  goods  &c.,  which  he  bequeathed  to 
her)  for  life,  and,  upon  further  trust,  that  the  trustees  should,  in 
the  first  place,  pay  yearly,  **  out  of  the  rents  and  profits,  interest, 
monies,  or  other  yearly  proceeds  of  the  residue  of  bis  real  and 
personal  estates,"  one  annuity  of  400Z.  to  his  wife  for  life,  in  bar  of 
dower,  and  an  annuity  of  lOOZ.  to  his  brother  Thomas  Gallon  for 
life.  And,  subject  to  the  life  estate  of  his  wife  in  Lake  Bank,  and 
the  household  goods  &c.,  ''and  to  the  application  and  payment  of 
such  parts  of  the  said  rents  and  yearly  proceeds  of  the  residue  of 
his  said  real  and  personal  estates,  as  would  be  sufficient  to  satisfy 
and  discharge  both  the  said  several  annuities  of  4(X)Z.  and  lOOZ.,*' 
he  directed  his  trustees  to  stand  seised  and  possessed  of  and 
interested  in  all  and  every  part  and  parts  of  his  said  real  and 

(1)  See  In  re  Tu<1cer  [1893]  2  Ch.  land  has  been  ordered  to  pay  arrears 

323,  62  L.  J.  Ch.  442,  69  L.  T.  85,  of  annuities  payable  out  of  the  rents 

where    references   will  be   found   to  and  profits  thereof. — O.  A.  S. 
several  later  cases  in  which  a  sale  of 
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[  *1»*  ] 


personal  estates  respectively,  in  trust  for  his  children  (if  any) ;  *bat 
in  case  he  should  die  without  leaving  issue,  then  he  directed  his 
trustees,  after  payment  and  satisfaction  of  both  the  two  annuities, 
to  pay  '*  all  the  residue  of  the  aforesaid  rents  and  profits,  interest, 
monies,  and  other  yearly  proceeds  of  hb  real  and  personal  estates  ** 
unto  his  two  sisters  during  their  lives.  Then  followed  a  gift  over 
of  the  two  annuities  and  of  residue  to  the  children  of  the  testator's 
brother  Thomas  Gallon. 

The  annuities  were  greatly  in  arrear,  and  it  was  now  asked,  that 
the  real  estate  might  be  sold  for  the  purpose  of  raising  the 
amount. 


Mr.  R.  Palmer  and  Mt\  Bagshawcy  for  the  plaintiflf,  the  widow, 
argued,  that  the  corpus  of  the  estate,  being  devised  to  trustees 
chargeable  with  the  annuities,  was  liable  for  their  payment,  and 
that  therefore  the  estate  ought  to  be  sold  to  pay  the  arrears. 

Mr.  Lloyd  and  Mr.  Hailett,  contra  : 

The  current  rents  and  profits  are  alone  liable  to  the  payment  of 
the  annuities.  The  consequence  of  selling  the  estate  will  be  to  defeat 
all  the  subsequent  provisions  for  the  testator's  family,  which 
never  could  have  been  intended.    [They  cited  Foster  v.  Smith  (i).] 

[  105  ]       The  Master  of  the  Rolls  : 

I  think  the  charge  in  the  first  instance  is  sufficient  to  make  the 
whole  property  liable  for  payment  of  the  annuities,  and  the 
plaintiff  is  therefore  entitled  to  a  sale.  Take  a  direction  for  sale  of 
the  real  estate,  including  the  reversion  of  the  Lake  Bank  estate. 


1851. 
June  7,  9. 

Bolls  Court, 
ROMILLY, 

M.R. 

[106] 


BEOWNE   V.  CROSS  ()t). 

(14  Beav.  105—114.) 

A  testator,  who  died  in  1796,  gave  his  personal  estate  to  his  widow  for 
life,  with  remainder  to  13.  B.  died  in  1826,  having  bequeathed  his  personal 
estate  to  the  plaintiffs,  who  respectively  attained  21  in  1831  and  1834.  The 
testator's  widow  died  in  1849.    The  plaintiffs  then  filed  a  bill  against  the 


(1)  65  B.  B.  472  (1  Ph.  629) ;  and 
see  PhiUppB  V.  Philipps,  68  B.  B.  61 
(8  Beav.  193). 

(2)  Under  the  Trustee  Act,  1888, 
s.  8,  Statutes  of  Limitation  do  not  run 
against  a  beneficiary  until  his  interest 
is  in  possession,  and  it  is  questionable 


whether  mere  knowledge  of  a  breach 
of  trust  amounts  to  acquiescence  8o 
long  as  a  cestui  que  trusts  interest  is 
reversionary.  See  Life  Association  of 
ScotUind  V.  Siddul  (1861)  3  De  F.  &  J. 
68.— O.  A.  S. 
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repreeentatiTes  of  the  executors,  who  had  both  died  before  1816,  to  make  Baown 
them  liable  for  inyestmg  in  o  per  Cents,  instead  of  in  Consols.    In  1S37  the  «. 

plaintiffs  had  notice  of  the  state  of  the  investment :  Ueld,  that  they  were         Caoos. 
barred  by  laches  and  lapse  of  time. 

Thb  testator  Walter  Browne,  of  Bradford,  died  in  1796,  having 
by  his  will  bequeathed  all  his  personal  estate  to  John  Lee  and 
John  Sone,  upon  trust  to  "collect,  get  in,  and  receive  all  such 
debts  and  sums  of  money  as  should  be  due  and  owing  to  him,  and 
sell  and  dispose  of  such  part  or  parts  of  his  said  residuary  estate 
as  should  not  consist  of  money,*'  and,  after  payment  of  his  debts 
and  legacies,  **  should  place  the  residue  of  the  said  monies,  at 
interest  on  Government  or  other  good  security  or  securities,''  and 
should  pay  the  interest,  dividends,  and  produce  thereof  unto  his 
wife  Margaret  Browne  for  life,  and  after  her  decease,  upon  trust  to 
pay  &c.  all  the  rest  and  residue  of  the  monies  so  directed  to  be 
placed  out  at  interest,  goods,  chattels,  and  other  the  testator's 
personal  estate  and  effects  unto  his  nephew  Walter  Browne,  of 
Bristol  He  appointed  *  John  Lee  and  John  Sone  executors,  and  [  *^^  3 
they  proved  his  will. 

Part  of  the  testator's  assets  consisted  of  two  turnpike  securities 
for  501.  and  SOL  producing  5  per  cent.,  and  three  canal  shares,  on 
which  the  testator  had  paid  about  40/.  These  the  executors  did 
not  realise,  and  they  still  remained  in  specie.  Between  the 
testator's  death  and  1809,  the  executors,  from  time  to  time, 
invested  his  estate  in  the  5  per  Cents.,  which  were  reduced  and 
converted  by  subsequent  Acts  of  Parliament  into  the  sums  of 
1,4412. 198.  5d.  New  S^  per  Cents,  and  4202.  6s.  4d.  3^  per  Cents. 
Reduced. 

The  two  executors  died  respectively  in  1814  and  1815. 

In  1826,  Walter  Browne  of  Bristol  died,  having  by  his  will 
bequeathed  his  personal  estate  to  the  plaintiffs,  Walter  Jay 
Browne  and  Rowland  Jay  Browne.  They  had  respectively 
attained  twenty-one  in  the  years  1881  and  1834. 

In  May,  1889,  the  plaintiffs  sold  and  assigned  their  reversionary 
interest  in  the  two  sums  of  1,4412.  19«.  5d.  and  4202.  6s.  4d.  3^  per 
Cents.,  and  in  the  deed  these  sums  were  specifically  stated  to  have 
been  investments  made  by  the  executors  and  afterwards  reduced. 

The  testator's  widow  lived  until  January,  1849,  and,  after  her 
death,  these  two  sums  were  paid  to  the  purchasers.  In  June,  1849, 
the  plaintiffs  filed  this  bill  against  the  representatives  of  the  two 
executors  of  the  original  testator,  seeking  to  make  them  liable  for 
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Beownb  breaches  of  trust  in  having  invested  the  testator's  estate  in  5  per 
Cbobs.  Cents.,  instead  of  in  Consols,  whereby,  as  they  allege,  a  consider- 
able loss  had  accrued  to  the  plaintiffs  as  the  parties  entitled  in 
[  *i^7  ]  remainder.  They  also  sought  *to  charge  them  for  their  neglect,  in 
not  realising  and  investing  the  turnpike  and  canal  shares.  The 
bill  insisted,  that,  by  the  particular  mode  of  dealing  with  the  assets, 
the  widow  had  received  more  in  respect  of  income  than  she  was 
entitled  to. 

The  defendants  set  up  a  correspondence,  which  showed,  that 
the  plaintiffs  had  long  been  aware  of  the  state  of  the  investments  of 
the  property,  and  by  which,  as  the  defendants  insisted,  the  plaintiffs 
had  acquiesced  in  it.  The  following  are  the  material  portions  of 
the  correspondence.  In  January,  1835,  the  tenant  for  life,  by  her 
agent,  wrote  to  the  plaintiffs,  acknowledging  the  receipt  of  the 
plaintiffs'  letter,  and  stating,  in  reply,  ''that  Mr.  Lee  and  Mr.  Sone 
were  dead,  and  that  the  funded  stock  then  stood  in  the  name  of 
Miss  Ann  Cross,  upon  whom  the  power  of  trustee  had  devolved,  and 
that  the  money  was  invested  in  the  S^  per  cent.  Reduced  Annuities." 
In  a  similar  letter  to  the  plaintiffs,  dated  the  19th  of  February, 
1885,  there  was  the  following  passage:  '' The  securities  for  the 
coal,  canal,  and  turnpike  trusts  are  in  Mrs.  Gay's  possession,  and 
the  amount  of  stock  is  in  all  1,862Z.  Bs,  9d.  New  8^  per  Cents.,  and 
3  J  per  cents.  Reduced  "  &c.  "  You  may  rely  on  it,  when  you  come 
into  possession,  you  will  fiiid  every  facility  afforded  you,  and  the 
account  satisfactory." 

In  November,  1887,  one  of  the  plaintiffs  wrote  a  letter  to  the 
tenant  for  life,  which  contained  the  following  passage  :  '*  We  are 
entitled  to  have  the  canal  and  turnpike  shares  sold,  and  the 
proceeds  invested  in  the  3  per  Cents.,  or  upon  real  security,  as  canal 
and  turnpike  shares  is  not  a  proper  investment  of  a  trust  fund. 
[  •lOB  ]  We  are  entitled  to  an  account  *of  all  property  belonging  to  my  great 
uncle  received  by  you  or  the  executors,  and  a  declaration  of  trust 
by  Miss  Cross,  Mr.  L.  Cross,  and  myself  of  the  8^  per  Cents, 
standing  in  our  names,  in  trust  for  you  for  life,  and  us  in  reversion. 
These  are  our  rights "  &c.  On  the  9th  of  November,  1887,  the 
agent  of  the  tenant  for  life  wrote  to  the  plaintiffs  a  letter  containing 
the  following  passage  :  *'  As  regards  the  trifling  amount  vested  in 
the  canal  and  turnpike  shares,  it  is  very  good  security ;  but  if  you 
compel  their  being  sold  and  the  proceeds  bought  into  the  8  per 
Cents.,  I  presume  the  trustees  could  not  object ;  you  would  be  the 
sufferers," 
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Mr.  Lloyd  and  Mr.  Giffard,  for  the  plaintifife : 

It  was  the  duty  of  the  trustees  and  executors  to  have  converted 
the  testator  s  estate,  including  the  turnpike  and  canal  shares,  into 
money,  within  a  year  after  his  death,  and  to  have  invested  the  amount 
in  the  3  per  cent.  Consols:  Howe  v.  The  Earl  oj  Dartnwiith{i). 
The  authority  to  invest  "on  Government  or  other  good  security" 
did  not  authorise  an  investment  in  5  or  4  per  Gents.,  [which 
are  liable  to  greater  depreciation  than  Consols,]  and  are,  therefore,  [  109  J 
not  recognised  as  a  good  and  proper  security.  They  are  like 
Bank  stock  :  Hynes  v.  Redington  (2). 

It  will  be  said,  that  the  plaintiffs  are  barred  by  acquiescence 
and  lapse  of  time.  Acquiescence  cannot  affect  the  case,  because 
''  full  information,  such  as  trustees  and  guardians  are  bound  to 
give,  especially  in  a  case  where  personal  interests  of  their  own 
were  involved,  never  was  properly  communicated:"  Wedderbum 
v.  Wedderbum  (3),  Bennett  v.  Colley  (4).  The  lapse  of  time  is  not 
a  bar :  Phillipson  v.  Gatty  (5),  March  v.  Russell  (6),  especially  as 
the  interests  of  the  plaintiffs  had  not  come  into  possession ;  and 
they  were  not  bound  to  take  any  proceedings  until  the  death  of 
the  tenant  for  life:  The  Duke  of  Leeds  v.  Earl  Ainherst  (7).  It  is 
said,  that  one  only  was  active  executor,  but  they  are  liable  for  the 
defaults  of  each  other:  Stiles  v.  Guy  (8).  They  also  cited  Munch  v. 
Cockerell  (9). 

Mr.  R.  Palmer  and  Mr.  Elderton  for  the  defendant  Cross.  [  no  ] 

Mr.  Roupell  and  Mr.  Amphlett  for  the  defendant  Ilsley. 

Mr.  Walpole  and  Mr.  W.  M.  James  for  the  defendant  Bethell. 

The  Master  of  the  Rolls  : 

Since  the  Court  rose,  I  have  attentively  considered  the  argument 
of  the  plaintiffs'  counsel,  and  I  have  satisfied  myself  that  I  ought 
not  to  call  on  the  defendants,  for  I  feel  convinced,  that  in  this  case 
the  plaintiffs  are  not  entitled  to  a  decree,  and  the  ground  on  which 
I  proceed  is  solely  on  the  lapse  of  time. 

(1)  6  B.  R.  96  (7  Ve«.  137  (a)  ).  (5)  82  R.  H.  228  (7  Hare,  616). 

(2)  68  R.  B.  349  (1  Jo.  &  Lat.  589).  (6)  45  R.  R.  196  (3  My.  &  Or.  31). 

(3)  44  R.  R.  331  (2  Keen,  750).  (7)  78  R.  R.  47  (2  Ph.  117). 

(4)  35  R.  R,  135  (5  Sim.  181 ;  2  My.  (8)  84  R  R.  Ill  (1  Mac.  &  G.  422). 
A  K.  225}.  (9)  48  R.  R.  270  (5  My.  &  O.  178). 
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Bbowvi  The  plaintiffs  filed  this  bill  on  the  26th  of  June,  1849,  complain- 

CR088. "  ii^g  of  breach  of  trust,  committed  by  irregular  investments  of  the 
property  of  a  testator,  who  died  so  long  back  as  the  year  1796. 
So  that  the  bill  was  filed  nearly  fifty-three  years  after  the  death 
of  a  testator,  in  respect  of  whose  assets  these  breaches  of  trust 
were  committed.  The  testator  by  his  will,  directed  the  whole  of 
his  property  which  did  not  consist  of  money  to  be  collected  and 
got  in,  and  after  payment  of  his  debts  and  legacies,  that  the 
remainder  should  be  placed  ''  on  Government  or  other  good 
security,**  but  he  gave  no  power  to  vary  the  securities.  It  has 
been  justly  observed,  that  as  the  money  was  received  from  time 
to  time,  in  small  portions,  they  could  not  conveniently  be  laid 
out,  except  in  the  funds.  I  assume,  for  the  purposes  of  my  judg- 
ment, that  it  was  the  bounden  duty  of  the  executors  to  lay  out  the 
assets  in  Consols,  and  that,  but  for  the  lapse  of  time,  the  plaintiffs 
[*in]  would  have  a  right  to  compel  the  executors  to  ^repair  the  alleged 
breaches  of  trust.  The  testator  directed  the  interest  to  be  paid  to 
his  wife  for  life,  and,  after  her  death,  the  capital  was  to  be  paid 
to  Walter  Browne  of  Bristol,  who,  at  the  death  of  the  testator, 
was  an  adult  perfectly  competent  to  understand  his  rights.  The 
plaintiffs  had  no  direct  interest  under  the  will  of  the  testator ; 
they  were  not  direct  objects  of  his  bounty,  but  derived  their  interest 
entirely  under  the  will  of  Walter  Browne,  of  Bristol. 

Walter  Browne  of  Bristol  died  in  April,  1826,  that  is,  after  a 
lapse  of  about  thirty  years  from  the  death  of  the  testator.  What 
did  Walter  Browne  do  during  the  whole  of  this  course  of  time  ? 
The  persons  who  committed  this  breach  of  trust  died,  the  one  in 
1814,  and  the  other  [in]  1815  ;  and  the  breaches  of  trust  had 
been  completed  in  1812,  and  from  that  time  until  his  death,  Walter 
Browne  was  fully  competent  to  set  the  matter  right,  and  have  the 
breach  of  trust  repaired.  I  do  not  concur  in  the  argument,  that 
the  tenant  for  life  being  then  alive,  this  breach  of  trust  could  not 
have  been  repaired,  or  that  the  time  ought  not  to  be  calculated 
until  her  death.  If  the  rights  of  the  plaintiffs  had  arisen  then 
for  the  first  time,  as  if  the  will  had  given  it  to  the  wife  for  life,  and 
after  her  death  to  such  of  the  children  of  Walter  Browne  of  Bristol 
as  should  be  living  at  her  decease,  so  that  they  had  a  mere  contingent 
interest,  the  Court  would  have  paid  the  greatest  attention  to  that  fact, 
but  here  there  was  a  vested  interest  in  Walter  Browne  of  Bristol, 
who,  at  the  death  of  the  testator,  had  as  perfect  a  right  to  see  that  the 
fund  was  secured  and  invested  as  he  ht&d  at  the  death  of  the  widow* 
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I  am,  therefore,  of  opinion  that  Walter  Browne  ought  to  have      Bkowicb 
8et  this  matter  right  in  his  lifetime,  if  he  complained  *of  it,  and       cwoes. 
that  the  plaintiffs,  who  must  stand  in  his  shoes,  can  have  no  better       l*\\'^] 
equity. 

The  first  question  is,  if  Walter  Browne  had  filed  a  bill  in  April, 
1826,  without  any  further  evidence  on  the  subject,  would  this  Court 
have  entertained  the  suit.  The  Court  would  have  said,  "  thirty 
years  have  elapsed,  why  have  you  taken  no  steps  to  see  to  this 
matter,  and  have  the  fund  invested  upon  a  proper  securitj^  ?  '*  The 
burthen  of  proof  would  then,  I  conceive,  have  been  on  Walter 
Browne,  as  it  is  now  on  the  plaintiffs,  to  show,  that  there  was 
something  to  prevent  his  taking  that  course. 

In  cases  of  laches  the  rule  of  this  Court  is  properly  strict,  for 
it  is  a  serious  evil  to  compel  a  man  to  preserve  his  evidence  for  an 
unreasonable  time ;  his  defence  may  be  a  distinct  case  of  acquies- 
cence, and  yet,  after  the  lapse  of  time,  the  evidence  of  it  might  be 
irrecoverably  lost.  I  should  therefore  require  a  satisfactory  explana- 
tion  showing  why  Walter  Browne  did  not  take  proceedings.  The 
plaintiffs  stand  in  his  place ;  but  as  they  did  not  attain  twenty-one 
till  1834, 1  pass  over  that  period. 

But  look  at  their  own  acts.  They  were  both  of  age  in  1834,  and 
in  1885  they  applied  to  know  what  the  state  of  the  funds  was ; 
this  appears,  from  a  letter  written  in  answer  in  January,  1885, 
which  expressly  refers  to  an  application  made  by  the  plaintiffs  for 
the  purpose  of  ascertaining  the  state  of  the  funds.  This  letter 
proves,  that  the  plaintiffs  were  actively  employed  in  ascertaining 
what  the  state  of  the  funds  was :  that  they  received  information 
on  the  subject,  and  expressions  of  willingness  to  give  every  informa- 
tion, and  that  *the  money  was  invested  in  the  8^  per  Cents.  This  [  *H3  ] 
therefore  informed  them  of  a  dealing  with  the  assets  inconsistent 
with  the  general  rule  of  the  Court.  They  were  then  put  on  inquiry, 
to  know  what  the  stock  was  and  how  it  had  been  dealt  with.  I 
must  conclude  from  this  and  the  other  letters,  that  the  plaintiffs 
had  notice  of  the  nature  of  the  breach  of  trust,  and  that  part  of 
the  property  consisted  of  canal  and  turnpike  trusts ;  for  it  was 
stated,  that  if  they  wished  the  canal  and  turnpike  shares  sold,  and 
the  proceeds  bought  into  Consols,  there  would  be  no  objection. 

With  this  information,  the  plaintiffs  proceeded  to  sell  their 
reversionary  interest  in  the  property,  and  conveyed  it  by  specific 
description  by  the  deed  of  the  20th  of  May,  1839.  I  consider  this 
as  equivalent  to  accepting   payment,  and  when  a  party  accepts 
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payment,  and  lies  by  fgr  ten  years,  he  cannot  afterwards  complain 
of  a  breach  of  trust  affecting  the  amount,  but  must  be  treated  as 
having  acquiesced  in  it. 

With  respect  both  to  the  father  and  sons,  I  think  their  conduct 
amounts  to  sue))  an  acquiescence,  or  sleeping  on  their  rights,  as  to 
induce  the  Court  not  to  interfere  in  their  favour. 

Courts  of  equity  have  always  considered  it  of  the  greatest 
possible  importance  tliat  parties  should  not  sleep  on  their  rights  (i). 
If  the  mere  allegation  of  fraud  enabled  any  one  to  open  transac- 
tions many  years  after  he  had  notice  of  it,  this  doctrine  might 
itself  be  the  means  of  perpetrating  the  greatest  frauds,  in  cases 
where  the  evidence  being  lost  by  the  lapse  of  time,  an  innocent 
party  might  be  left  defenceless.  I  have  no  ^hesitation  or  doubt, 
that  this  Court  would  violate  all  principles  on  which  it  has  acted, 
if  it  allowed  this  matter  to  be  now  opened. 

It  is  said,  in  this  case,  that  if  the  Court  were  to  open  the  transac- 
tion it  would  produce  no  injustice,  because  there  are  abundance  of 
assets  undistributed.  Nothing  could  be  more  dangerous  than  to 
proceed  on  such  a  principle.  This  Court  must  proceed  on  fixed 
rules,  and  if  it  opened  this  transaction  merely  because  there  are 
abundance  of  assets  to  set  the  matter  right,  it  must  do  so  in  other 
cases  where  the  property  has  been  distributed  and  enjoyed  for  the 
lapse  of  half  a  century. 

I  am  of  opinion,  on  the  whole  of  this  case,  that  this  bill  must  be 
dismissed  with  costs. 


1851. 
Jan.  29. 
April  2. 
A/ay  7, 

Bolls  C\mrt. 

ROMILLY, 
M.B. 
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He   UALL'S   charity. 

(14  Beav.  115—122 ;  S.  C.  15  Jur.  940.) 

Chaiitable  gift  to  the  use  of  the  reparation  of  the  church  of  U.,  and  to 
the  use  of  the  reparation  of  tlie  bndge  of  U.,  and  to  the  use  of  other 
things  needful  within  the  parish  of  U.,  at  the  discretion  of  the  trustees,  to 
be  applied  and  distributed  for  ever:  Held,  that  the  discretion  applied  to 
the  third  branch  only,  and  that  the  three  objects  took  equally. 

Under  Sir  Samuel  Eomilly'sAct,  the  Court  has  jurisdiction  to  declare  the 
))i*oportions  in  which  the  charitable  objects  are  entitled,  but  not  to  i^epair 
a  previous  misapplication  of  the  funds  amongst  them. 

Effect  of  the  authorities  upon  the  construction  of  Sir  Samuel  Bomilly's 
Act. 

Thih  was  a  petition  presented  by  two  justices  of  the  peace  for  the 
county  of  Worcester,  under  the  authority  of  Sir  Samuel  Eomilly's 
Act  (^). 


(1)  Champhn  v.  liiyhi/,  31  11  R.  107 
(1  Euss.  &  My.  539),  affiimed  by  Lord 


COTl-ENHAM,  31  E.  E.  109. 
(2)  52  Geo.  in.  c.  101. 
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The  petition  stated,  that  Edward  Hall,  formerly  of  Upton-upon-  in  re 
Severn  in  the  county  of  Worcester,  by  feoffment,  dated  the  4th  day  of  chawtt. 
March,  in  the  eighteenth  year  of  the  reign  of  Qaeen  Elizabeth, 
with  livery  of  seisin,  granted  and  enfeoffed  to  John  Badger,  Edmund 
Liechmere,  and  other  persons,  their  heirs  and  assigns,  certain 
hereditaments  therein  mentioned,  to  hold  the  same  for  ever  to 
certain  uses,  in  the  Latin  language  expressed  in  the  words  and 
characters  following,  that  is  to  say :  ''Ad  opus  et  usu  repaciois 
ecciie  pochiat  de  Upton  sup  Sabrina  ^  '  et  ad  opus  et  usu  repaci5is 
cujnsdm  pontis  voc  Upton  Brydge  et  ad  opus  et  usu  alio^  necessario]^ 
infra  pocllia  de  Upton  p!*^*  de  tem^e  in  tempus  fien^'  p  discreiidem 
p!"*'  oofeoffat  et  hered  suo^  et  alio^  pochiano^  de  Upton  j^^*  aplicando]^ 
et  distribuendo^  inpptum  "  (l),  which  words  being  translated  into 
English  are  to  the  purport  or  effect  following,  that  is  to  say :  "  To 
the  use  and  behoof  of  the  reparation  of  the  parish  church  of  Upton- 
upon-Sevem  aforesaid,  and  to  the  use  and  behoof  of  the  reparation 
of  a  bridge  called  Upton  Bridge,  and  to  the  use  and  behoof  of  other 
things  needful  within  the  parish  of  Upton  aforesaid,  from  time  to 
time  to  be  done,  at  the  discretion  of  the  aforesaid  co-feoffees  and 
their  heirs,  and  of  other  the  parishioners  of  Upton  aforesaid,  to 
be  applied  and  distributed  for  ever." 

It  then  stated,  that  some  small  sums  of  money  had  been,  from       [  116  ] 
time  to  time,  down  to  the  year  1889,  expended  or  allowed  by  the 
trustees,  out  of  the  income  of  the  charity,  in  or  for  the  reparation  of 
the  Upton  Bridge. 

That  since  the  year  1889,  no  part  of  the  income  of  the  charity 
property  had  been  applied  in  or  towards  the  reparation  of  the  bridge, 
but  the  whole  of  such  income  accrued  since  the  year  1889,  except 
a  cash  balance  now  in  the  hands  of  the  trustees,  had  been  applied 
by  them  in  or  towards  the  reparation  or  rebuilding  of  the  parish 
church  of  Upton,  or  in  or  towards  other  purposes  within  the  parish 
of  Upton,  exclusive  of  the  reparation  of  the  bridge. 

That  the  clear  income  of  the  said  charity  estates  amounted  to 
902.  or  thereabouts. 

That  the  bridge  was  now  in  a  dilapidated  and  unsafe  condition, 
and  a  very  large  sum  of  money,  amounting  to  several  thousand 
pounds,  was  necessary  to  be  immediately  laid  out,  either  in  exten- 
sive reparations  of  or  in  rebuilding  the  same.     That  the  county  of 

(1)  [The  abbreviations  were  care-  ing:  they  illustrate  in  a  small  way 
lesdy  copied  or  printed,  but  the  errors  the  uselessness  of  **  record  type/* — 
are  too  manifest  to  be  worth  correct-      F.  P.] 
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In  re        Worcester  was  bound  to  repair  or  rebuild  the  bridge  (as  the  case 
Chaeitt.     might  require),  and  to  bear  the  expenses  thereof,  so  far  as  the  same 
was  not  borne  by  the  said  charity. 

It  prayed,  that  it  might  be  declared,  that  the  cash  balance  now 
in  the  hands  of  the  trustees,  and  one  moiety  of  the  income  of  the 
charity  estates,  and  so  much  of  the  other  moiety  thereof  as  might 
not  from  time  to  time  be  needed  for  the  reparation  of  the  parish 
church  of  Upton,  was  applicable  and  ought  to  be  applied  in  or 
towards  defraying  or  reimbursing  to  the  county  of  Worcester  the 
[  'in  ]  expense  of  the  necessary  reparation  or  rebuilding  *of  the  bridge. 
And  that  all  proper  directions  might  be  given  for  insuring  the 
proper  application  of  such  monies  accordingly ;  or  for  a  scheme  for 
the  application  of  the  income  of  the  charity  estates. 

Mr.  lioupell  and  M7\  Aviphlett,  in  support  of  the  petition. 

Mr.  Lloyd  and  Mr.  Younge^  contra^  for  the  trustees. 

Mr.  Moupell,  in  reply. 

The  first  question  was,  whether  the  Court  could,  in  this  case, 
give  relief  upon  petition  under  the  statute.  As  to  this  The 
Ccnporation  of  Ludlow  v.  Greenhouse  (l).  Ex  parte  Rees  (2),  and  In 
the  Matter  of  Dean  Clarke's  Chanty  (3),  were  cited. 

Secondly,  as  to  the  construction  of  the  deed,  it  being  contended 
by  the  petitioners,  that  there  were  three  objects,  each  entitled  to 
one-third  of  the  income,  and  that  the  discretion  of  the  co-feofiFees 
was  limited  to  the  last,  namely,  to  the  application  towards  the 
''  other  things  needful  within  the  parish."  On  the  other  hand, 
the  respondents  contended,  that  the  discretion  was  applicable  to 
every  branch  of  the  sentence,  and  that  the  trustees  and  parishioners, 
at  their  discretion,  might  apply  the  funds,  exclusively,  towards  any 
of  the  objects.  They  contended,  also,  that  under  the  8  James  I. 
c.  24,  and  the  9  &  10  Vict.  c.  ccxci.,  s.  ix.,  the  burthen  of  rebuild- 
t  *ii8  ]  ing  the  bridge  was  thrown  on  the  county,  and  *that  the  deed  only 
authorised  a  reparation  and  not  a  rebuilding  of  the  bridge. 

The  Master  of  thb  Bolls  reserved  his  judgment. 

May  7.  ThB    MaSTER   OF  THE   RoLLS  : 

The  question  is,  whether  the  words  at  the  end  of  the  sentence  per 
discretionem   predictorum  cofeofatorum,   &c.   apply   simply  to  the 

(1)  30  R  R.  7  (1  Bligh,  N.  S.  66).  (3)  42  R.  R.  85  (8  Sim.  41). 

(2)  Vi  R.  R.  132  (3  V.  &  B.  10). 
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next  preceding  words  cut  opus  et  iisnm  aliorum  necessariornin,  or  Inra 
are  to  be  applied  to  the  former  parts  of  the  sentence,  ad  opits  et  cuabitt. 
usum  reparationis  ecclesia  et  ad  opus  et  tisum  reparationis  pontis 
&c.  Upon  the  best  opinion  that  I  can  form  on  this  deed,  I  certainly 
think  that  the  true  construction  is,  that  those  words  at  the  end 
apply  only  to  the  third  branch  of  the  preceding  sentence,  and  that 
the  discretion  of  the  feoffees  and  the  other  parishioners  is  restricted 
to  the  selection  of  the  necessary  and  proper  things  within  the 
parish,  and  to  which  the  proper  proportion  is  to  be  applied. 

I  concur  in  the  argument  that  there  are  three  distinct  objects, 
each  beginning  ad  opus  et  usum;  so  that  it  is,  in  effect,  1st.  Ad 
opus  reparationis  EccUsia ;  2ndly.  Ad  opus  reparationis  Pontis ; 
3rd.  Ad  opus  aliorum  necessariofiim  in  Parochid.  I  think  that  the 
words,  on  a  proper  application  of  the  principles  of  construc- 
tion, import  three  distinct  branches  of  the  sentence;  and  as 
to  the  last  only,  the  discretion  is  to  be  exercised.  I  have 
not  come  to  this  conclusion  without  some  hesitation  and 
doubt ;  but,  on  the  whole,  this  appears  to  be  the  best  and  most 
proper  construction.  I  am,  therefore,  of  opinion,  first,  that  the 
feoffees  and  parishioners  have  no  right  or  discretion  to  neglect 
the  repair  of  *the  parish  church  or  bridge,  and  to  apply  the  [  *^^^  ] 
income  of  the  property  exclusively  to  such  things  needful  in 
the  parish  as  they  may  think  fit.  If  it  were  not  intended  to  be 
imperative  on  the  feoffees  and  parishioners  to  repair  the  church  and 
bridge,  why  did  the  settlor  specify  those  two  objects  ?  The  con- 
struction contended  for  by  the  trustees,  if  they  can  reject  those 
purposes  whenever  they  think  fit,  would  have  the  effect  of  making 
those  words  wholly  inoperative  at  their  discretion.  I  think,  how- 
ever, it  is  imperative  on  them  to  apply  a  certain  part  of  the  rents 
in  the  repair  both  of  the  church  and  bridge. 

What  portion  ought  to  be  so  applied  ?  I  think  that  the  whole 
income  is  applicable  to  the  three  purposes,  and  that  it  ought  to  be 
applied  in  equal  shares  and  proportions ;  consequently  one-third 
ought  to  be  applied  towards  the  repair  of  the  church,  one-third 
towards  the  repair  of  the  bridge,  and  the  remaining  one-third  for 
such  purposes  as  the  trustees  of  the  charity  and  parishioners  should 
think  most  needful  within  the  parish.  The  result,  in  my  opinion,  is, 
that  I  ought  to  declare  this  to  be  the  true  construction  of  the  deed  of 
feofbnent. 

I  cannot  make  the  order  which  is  asked  by  the  prayer  of  the 
petition,  directing  the  present  accumulation  in  the  hands  of  the 
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In  re  trustees  and  other  sums  to  be  paid  to  the  county,  until  they  shall 
Charitt.  ^  recouped  for  the  exclusion  of  the  bridge  for  past  years.  I  think 
I  have  no  jurisdiction,  on  this  petition,  to  take  accounts  of  the  back 
rents,  and  make  the  trustees  liable  for  any  such  misapplication 
as  is  asked  for.  The  same  reason  would  make  it  improper  to 
direct  the  future  rents  to  be  applied  to  making  good  any  former 
misapplication. 
[  120  ]  As  to  the  mode  in  which  the  two-thirds  ought  to  be  applied,  it  is 

to  be  observed,  that  the  repairs  in  one  year  may  be  slight,  but  in 
others  very  considerable.  I  think  that  as  much  as  is  necessary 
ought  to  be  applied  in  the  repair  of  the  church  and  bridge,  and  that 
the  remainder  ought  to  be  invested  in  the  names  of  the  trustees, 
to  be  applied  for  those  purposes,  from  time  to  time,  as  occasion 
may  require.  If,  in  a  considerable  number  of  years,  there  should 
be  a  large  surplus  not  required  for  those  purposes,  it  will  be  neces- 
sary to  come  to  the  Court  to  direct  its  application.  As  to  the 
remaining  one-third,  the  trustees  have  a  discretion  to  apply  it,  as 
they  may  think  fit,  towards  something  necessary  within  the  parish, 
and  the  parishioners  are  to  have  a  voice  in  its  application. 

The  costs  of  all  parties  must  come  out  of  the  fund,  as  between 
solicitor  and  client.  The  balance  in  hand  must  be  divided  into 
thirds,  and  applied  like  the  future  rents.  I  say  nothing  as  to 
whether  it  would  be  a  fit  application  of  one-third  of  the  rents  to 
apply  them  towards  the  expense  of  rebuilding  the  bridge.  On  that 
I  cannot  make  a  declaration. 

I  ought  to  have  stated,  that  I  have  looked  at  the  authorities  as 
to  the  jurisdiction ;  it  is  not  necessary  to  go  through  the  cases, 
more  particularly  as  this  was  not  a  case  in  which  the  trustees  were 
desirous  of  putting  the  parties  to  the  expense  of  an  information ; 
but  I  think  that  the  effect  of  the  later  cases,  particularly  of  The 
Shrewsbury  Charities  (1),  is,  that  the  Court  has  jurisdiction  to  make 
the  order  I  have  stated. 


1851.  MATTHEWS  v.  BAGSHAW. 

^^y  ^'  (14  Beav.  123—126.) 

Executors  were  formerly  entitled  to  5  per  cent,  on  the  gross  proceeds  of  a 
factory  and  crop  remitted  by  them  from  the  East  Indies  to  England. 

[The  old  custom  of  allowing  executors  a  commission  of  5  per  cent  on  assets 
collected  in  India  is  now  obsolete.  This  commission  is  now  only  allowed  to  the 
official  administrator  and  is  regulated  by  statute. — 0.  A.  S.] 

(1)  84  R.  R.  75  (1  Mac.  &  G.  824). 
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DAVIS  V,  BROWNE. 

1861. 
(14  Beav.  127—130.)  Jnly  10. 

By  a  decree,  arrears  of  maintenance  were  ordere<i  to  be  paid  out  of  a  fund 
in  Court,  consisting  both  of  a^ii*  and  rents  of  real  estate,  and  it  was  referred 
to  the  Master  to  calculate  interest  on  the  arrears.  Upon  the  matter  coming 
before  the  Court  upon  the  Master's  report :  Held,  that  it  was  not  then  com- 
petent for  the  parties  to  contend,  that  the  arrears  and  interest  were  not 
payable  out  of  the  carpus^  for  the  point  must  be  considered  settled  by  the 
prior  decree. 

[This  decision  was  varied  on  appeal  to  the  House  of  Lords,  as  reported  under 
the  title  of  7\»rre  v.  Brotvne,  in  5  H.  L.  C.  555,  where  the  annuities  were  held  to 
be  a  charge  on  the  corpus j  but  interest  on  the  arrears  was  disallowed.] 


IIOWLEY   V.  ADAMS  (1).  i8*i 

'  .l/«y28, 29. 

(14  Beav.  130—139 ;  S.  C.  20  L.  J.  Ch.  436;  15  Jur.  1002  ;  17  L.  T.  O.  S.  207.)         June  % 

A  copyhold  was  vested  in  a  married  woman.    It  was  sold  under  a  decree,     «  ,^  Court 
which  ordered  all  proper  parties  to  join.     She  stated  in  writing  that  she      j. 
never  would  surrender :  Held,  that  the  case  came  within  the  Trustee  Act,  lA.K,    ' 

1850,  and  a  vesting  order  was  made.  T  ISO  1 

The  tender  of  a  notice  requiring  a  trustee  to  sun-ender  a  copyhold  was  not 
sufficient,  within  the  17th  section  of  the  Trustee  Act,  1850 ;  but  the  tender  of 
a  deed  appointing  an  attorney  to  surrender  might  possibly  be  sufficient. 

By  the  decree,  made  in  1845  (2),  it  was  declared,  that  the 
plaintiffs  were  entitled  to  have  the  copyhold  estates  of  the  testator 
sold  for  the  payment  of  their  two  legacies  of  12,000Z.  each,  and  the 
estates  were  ordered  to  be  sold  with  the  approbation  of  the  Master, 
"  wherein  all  proper  parties  were  to  join,  as  the  Master  should 
direct." 

The  copyholds  happened  to  be  vested  in  the  defendant  Emily, 
the  wife  of  the  defendant  George  *Wyait.  They  were  accordmgly  [  *^^i  ] 
sold  in  lots,  and  lots  numbered  1,  IS,  and  4,  were  the  subject  of 
the  present  petition.  As  to  these,  the  sales  had  been  confirmed, 
and  the  purchasers  had  paid  their  purchase-money  into  Court  and 
been  let  into  possession. 

On  the  12th  of  April,  1850,  George  Wyatt  and  Emily  his  wife 
were  served  with  a  written  notice,  requiring  them  to  convey  and 
surrender  these  three  copyholds  to  the  use  of  the  several  purchasers, 
and  to  execute  all  deeds  and  documents,  and  to  do  all  such  acts  as 
might  be  necessary.  The  notice  stated,  that  the  steward  of  the 
manor  would  attend  at  any  reasonable  time  or  place,  for  the 
purpose  of  taking  the  surrenders  &c.,  and  that  in  default  of  their 

(1)  See  now  the  Trustee  Act,  1893,  (2)  64  R.  B.  105  (7  Beav.  395,  548)  ; 

98.  26,  32.  81  B.  B.  363  (2  H.  L.  C.  725). 
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BowLKT  complying  for  twenty-eight  days,  application  would  be  made  to  the 
Adams.       Court  for  a  vesting  order. 

Emily  Wyatt,  on  the  14th  of  April,  wrote  to  the  purchasers  of 
Lots  18  and  4,  expressing  her  determination  never  to  surrender. 

No  surrender  having  been  made  to  either  of  the  purchasers,  the 
plaintiffs  in  the  cause  presented  a  petition,  alleging  that  Emily 
Wyatt  was  a  trustee  for  the  petitioners,  or  for  the  respective  pur- 
chasers, within  the  meaning  of  the  Trustee  Act  (1850),  and  praying 
for  an  order  vesting  the  property  in  the  respective  purchasers 
[under  sect.  17  of  the  Act,  see  now  ss.  26  and  32  of  the  Trustee 
Act,  1893]. 

[  132  ]  Mr.  R,  Palmer  and  Mr.  ErskinCy  for  the  plaintiflFs,  the  petitioners. 

Mr.  Prendergasty  for  Mr.  and  Mrs.  Wyatt,  submitted,  that  the 
present  case  did  not  come  within  the  Act.     *     *     * 

Mr.  Chandless,  for  Woods,  the  largest  purchaser : 

The  purchaser  has  paid  his  purchase-money,  and  is  only  desirous 
of  having  a  good  and  marketable  title.     *     *     * 

[  133  ]  ^ir*  R'  Palmer,  in  reply  [cited  Jumpsan  v.  Pitchers  (l)] . 

jujie^.       The  Master  of  the  Eolls: 

This  is  a  petition  presented  under  the  Trustee  Act  (1850),  asking 
for  an  order  to  vest  certain  copyholds,  sold  in  three  lots,  in  the 
respective  purchasers,  the  legal  estate  of  which  is  now  vested  in 
Mrs.  Wyatt.  In  order  to  do  this,  the  Court  must,  under  the 
30th  section  (2),  see  that  Mr.  and  Mrs.  Wyatt  are  trustees  within 
the  meaning  of  the  Act,  and  the  question  is,  whether  the  Court  can 
do  so  on  this  occasion. 

The  facts  of  the  case,  as  far  as  they  are  material  to  the  question 

before  me,  are  these  :  The  plaintiffs  are  entitled  to  a  charge  upon 

the  copyholds  in  question,  and  subject  to  that  charge  Mrs.  Wyatt 

is  entitled  to  the  estates,  and  Mr.  Wyatt,  in  right  of  his  wife,  is 

entitled  to  an  interest  in  them.     A  surrender  is  required  from  both 

of  them,  in  order  to  vest  the  copyholds  in  the  purchasers.     The 

Court  has  ordered  the  copyholds  to  be  sold,  and  all  proper  persons 

[  •135  ]       to  join  in  the  conveyances.     *The  property  has  accordingly  been 

sold,  and  the  first  lot  has  been  sold  to  Henry  Woods,  the  fourth  lot 

to  Mrs.  Ware,  and  the  thirteenth  to  the  Rev.  Goodeare  Lindsie,  and 

(1)  66  R.  R.  5  (1  Coll.  13).  (2)  See  s.   31  of  the  Trustee  Act, 

1893. 
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an  application  has  daly  been  made  to  Mr.  and  ^Lrs.  Wvatt  to  Rowunr 
surrender  the  copyholds  to  those  purchasers.  Mrs.  Wyatt  has  adaiis. 
refused  in  writing  to  convey,  surrender,  or  to  do  any  act  to  vest 
Lots  4  and  13  in  the  purchasers.  In  this  state  of  circumstances, 
this  petition  is  presented  by  the  plaintiffs  in  the  cause ;  and  the 
first  objection  taken  to  it  is,  that  the  petition  is  presented  by  the 
plaintiffs,  for  whom,  it  is  said,  Mr.  and  Mrs.  Wyatt  cannot  be 
trustees,  for  if  they  are  trustees  at  all,  they  most  be  trustees  for 
the  purchasers,  who,  therefore,  ought  to  make  the  application.  In 
answer  to  this  objection,  the  case  of  King  v.  Leach  (1)  was  referred 
to,  in  which,  though  the  point  does  not  seem  to  have  been  argued 
before  Sir  James  Wioram,  was  nevertheless  expressly  decided  by 
him. 

It  is  unnecessary  for  me  to  make  any  express  decision  upon  this 
point,  because,  in  compliance  with  the  suggestion  from  the  Coubt, 
the  plaintiffis  are  willing  to  amend  the  petition,  and  make  the 
purchasers  co-petitioners. 

Mr.  Wyatt  has  not  refused  to  convey  or  surrender  any  portions  of 
those  lots  ;  and  therefore  I  think  I  cannot,  on  the  ground  of  refusal, 
order  any  person  to  convey  the  copyholds,  or  to  surrender  those 
copyholds  in  his  place  ;  but  Mrs.  Wyatt  having  expressly  refused  as 
to  Lots  4  and  13,  I  think  that  this  Court  can  make  an  order  upon 
her,  or  some  person  in  her  place,  to  surrender  the  legal  estate  in 
those  lots  to  the  purchasers,  *and,  with  respect  to  those  two  lots,  I  [  *136  ] 
am  prepared  to  make  the  declaration  required  under  the  Act,  and 
to  direct  the  surrender  accordingly.  With  respect  to  the  remaining 
lot,  Mrs.  Wyatt  not  having  refused  to  convey  it,  I  am  not  at  liberty 
to  make  the  order  upon  the  ground  of  refusal. 

The  next  question,  which  is  certainly  one  of  considerable  import- 
ance, is  this :  the  application  is  under  the  17th  section  of  the  Act, 
which  enacts  as  follows :  (His  Honour  here  read  the  17th  section.) 

The  question  is,  whether  these  words  have  been  satisfied.  Mr. 
Wyatt  has  neglected  or  refused  to  convey  or  assign  such  lands,  for 
the  space  of  twenty-eight  days  next  after  a  proper  deed  for 
conveying  or  assuring  the  same  has  been  tendered  to  him,  provided 
the  facts  I  am  now  about  to  mention,  can  be  treated  as  a  sufficient 
tender,  under  the  construction  of  that  Act.  Now  what  has  taken 
place  is  this :  a  certain  notice  was  duly  served  upon  Mr.  and  Mrs. 
Wyatt,  in  which  they  were  required,  in  the  most  formal  and  distinct 
manner,  to  do  all  those  things  which  were  necessary,   for  the 

(1)  2  Hare,  67. 
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RowLKT      purpose  of  vesting  the  copjholds  in  the  parcbasers.    It  is  evident 

ADAMS.  ^^^^  ^^^  notice  does  not  satisfy  the  words  of  this  clause,  for  it 
cannot  be  called  a  proper  deed  for  conveying  or  assigning  the 
copyholds:  it  is  merely  a  notice  requii'ing  them  to  take  proper 
steps  for  vesting  the  legal  estate  of  the  copyholds  in  the  purchasers. 
But  then,  it  is  said,  and  with  considerable  appearance  of  justice  and 
reason,  that  the  words  of  the  interpretation  clause  (l)  which  relate 
to  a  conveyance,  make  it  comprise  "  the  execution  by  such  person 

[  *187  ]  of  every  ^necessary  or  suitable  assurance  for  conveying  or  disposing 
to  another  lands  whereof  such  person  is  seised  or  entitled  to  a 
contingent  right,  either  for  the  whole  estate  of  the  person  conveying 
or  disposing,  or  for  any  less  estate,  together  with  the  performance 
of  all  formalities  required  by  law  to  the  validity  of  such  conveyance, 
including  the  acts  to  be  performed  by  married  women  and  tenants 
in  tail,"  under  the  Fines  and  Recovery  Act ;  "  and  including  also 
surrenders  and  other  acts  which  a  tenant  of  customary  or  copyhold 
lands  can  himself  perform  preparatory  to  or  in  aid  of  a  complete 
assurance  of  such  customary  or  copyhold  lands."  It  was  properly 
admitted,  that  the  17th  section,  where  the  word  "  convey"  is  used, 
must  be  read  in  the  same  manner,  as  if  so  much  of  the  interpretation 
clause  as  relates  to  this  particular  subject,  were  introduced  into  and 
formed  a  portion  of  the  17th  section,  and  that,  therefore,  the  words 
**  shall  neglect  or  refuse  to  convey  or  assign  "  must  be  read,  shall 
neglect  or  refuse,  not  merely  to  convey  or  assign,  but  to  do  all 
other  acts  that  are  necessary  for  surrendering  and  the  like.  But 
after  what  time  ?  ''  twenty-eight  days  next  after  a  proper  deed  for 
conveying  or  assigning  the  same  shall  have  been  tendered  to  him !  ** 
Now  a  deed  for  conveying  or  assigning  here  means  a  deed  which 
shall  enable  him  to  make  such  surrender,  provided  there  be  any 
deed  that  is  capable  of  effecting  that  object.  If  there  be  not,  the 
words  appear  to  me  to  be  insensate, — that  is  to  say,  they  can  have 
no  distinct  meaning  attached  to  them ;  and  that  the  17th  section 
proposes  that  something  shall  be  tendered  to  the  person  to  execute, 
which  is,  in  its  nature,  incapable  of  being  tendered.  Consequently, 
you  must  read  the  word  "  deed,"  if  it  be  possible  so  to  read  it,  as  a 
deed  for  conveying  and  for  doing  all  other  acts,  such  as  surrenders 

[  'JSH  ]  and  the  *like,  wliich  are  necessary,  for  the  purpose  of  giving  full 
and  complete  effect  to  a  conveyance  or  a  surrender. 

It  is  possible  that  this  might  be  done  by  tendering  to  Mr.  Wyatt 
a  deed  constituting  some  person  his  attorney,  for  the  purpose  of 
(1)  Sect.  2.    See  8.  60  of  the  Trustee  Act,  1893. 
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making  ihe  surrender ;  and  to  Mrs.  Wjatt,  a  form  of  surrender 
acoordiDg  to  the  Stamp  Acts,  to  be  signed  by  her.  If,  in  fact,  there 
be  any  instrument  which  could  have  been  tendered  to  each  of  them, 
and  they  had  declined  to  execute  it,  or  had  neglected  or  refused 
to  make  the  surrender  for  the  space  of  twenty-eight  days,  I  should 
have  been  prepared,  though  I  believe  that  this  is  a  new  case,  to 
have  made  the  declaration  under  the  80th  section,  and  to  have 
ordered  the  vesting  of  the  property  accordingly.  But  what  was 
tendered  to  them  was  merely  a  notice  requiring  them  to  do  certain 
acts ;  and  I  am  therefore  afraid,  that  all  I  can  do  in  this  case  is,  to 
make  an  order  against  Mrs.  Wyatt  with  respect  to  the  two  copyholds. 
I  apprehend,  that  after  what  I  have  stated,  it  will  not  be  difiScult 
for  the  plaintiffs  to  enable  the  Court  to  make  a  proper  declaration 
with  respect  to  the  remaining  lot,  and  I  shall  then  be  prepared  to 
act  upon  the  opinion  which  I  have  just  expressed. 

This  is  a  matter  of  very  considerable  importance,  because  the 
validity  of  titles  may  depend  upon  it ;  and  I  shall  be  very  glad  if 
my  opinion  can  be  corrected  by  a  higher  tribunal.  It  is  of  great 
importance  that  a  question  of  this  description  should  be  finally 
settled,  as  hereafter  it  may  possibly  affect  suits  for  specific 
performance,  and  this  Court  may  be  compelling  purchasers  to  take 
titles  depending  upon  this  case. 


ROWLKT 

r, 
ADAM8. 


READ  V.  STRANGWAYS. 

(14  Beav.  13»— 143  ;  S.  C.  20  L.  J.  Ch.  487;  17  L.  T.  0.  S.  218.) 

A.  bequeathed  property  amounting  to  1/279/.  to  B.  Subsequently,  B., 
after  referring  to  the  will  of  A.,  and  that  he  was  desirous  of  making  the 
following  legacies  to  A.'s  relations,  bequeathed  to  them  legacies  amounting 
to  2fiO0i. ;  and  proceeded — ^but  if  the  property  '*  I  became  entitled  to  under 
the  will  of  A.  should  fall  short  and  be  deficient  in  paying  such  legacies,  my 
desire  is,  that  500/.  out  of  any  other  part  of  my  personal  estate  shall  be  paid 
and  applied  for  that  purpose  " :  Held,  that  the  legacies,  though  nominally 
amounting  to  2,800/.,  were  limited  to  1,279/.  plus  500/.,  and  that  they  must 
therefore  abate. 

Thb  testator,  Lord  Aston,  had  become  entitled  to  certain  real 
and  personal  property  under  the  will  of  Elizabeth  Horn,  which  the 
Master  had,  in  this  cause,  found  to  amount  to  1,2792.  58. 

LfOrd  Aston,  by  his  will,  expressed  himself  as  follows:  "And 
whereas  I  am  become  seised  and  possessed  of  real  and  personal 
property  under  the  will  and  codicil  of  my  late  much  esteemed 
friend  Elizabeth  Horn,  of  &c.,  and  am  therefore  desirous  of  making 
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Bead        the  following  devise  and  bequests  to  her  relations  and  friends,  that 

Strang-      ^^  ^  8^y>  I  g^^^  ^^^  devise  unto  Emma  Isabella  Lamb  "  &c.  (he 

WAYS.        i^QYB  gave  legacies  to  the  amount  of  2,800Z.,  and  continued).     "  All 

which  said  several  legacies  I  direct  shall  be  paid  within  six  months 

next  after  my  decease ;  but,  if  the  amount  of  the  personal  estate 

and  effects,   which  I  became  entitled    to   under  the  will  of  the 

[  *140  ]       ^said  Elizabeth  Horn,  should  fall  short,  and  be  deficient  in  paying 

and  satisfying  the  said  last-mentioned  legacies  and  annuity,  then 

my  desire  is,  that  the  sum  of  500L,  out  of  any  other  part  of  my 

personal  estate,  shall  be  paid  and  applied  for  that  purpose." 

The  amount  of  the  property  bequeathed  by  Miss  Horn  (1,279/.  5s,), 
together  with  the  5CK){.  (amounting  together  to  1,779/.  5^.),  was 
deficient  by  1,020/.  15$.,  to  pay  the  legacies  of  2,800/.  thus  bequeathed 
by  Lord  Aston ;  and  the  question  now  was,  whether  they  were  to 
abate,  or  to  be  paid  in  full  out  of  the  general  personal  estate  of  the 
testator. 

Mr.  RoupeU  and  Mr.  Elderton  [cited  SavUe  v.  BUicket(i)  and 
Hancox  v.  Abbey  (2)]. 

Mr.  Walpole,  Mr.  Calvert,  Mr.  E.  O.  White,  and  Mr.  Birkbeck, 
in  the  same  interest,  cited  Page  v.  LeapingiveU  (3). 

Mr.  Teed  and  Mr.  Faber  for  the  heir. 

[  141  ]  ^^'  Lloyd  and  Mr.  W.  M.  James,  for  the  executors,  and  repre- 

senting the  interests  of  the  absent  legatees,  [cited  Trevor  v.  Trevor  (4)]. 

Mr.  RoupeU,  in  reply.     *     *     * 

July  9.       ^HB  Master  of  thb  Bolls  : 

['u2']  ^^  ^^^^  ^^^^  ^  ^^^^  come  to  the  conclusion  that  the  legacies  must 

abate.    I  reserved  my  judgment  for  the  purpose  of  looking  through 

the  authorities,  and  seeing  if  I  could  find  any  applicable ;  but  I 

find  that  none  of  them  govern  the  present  case.    After  all   the 

arguments  which  have  been  brought  forward  on  the  part  of  the 

legatees,  I  feel  satisfied,  that  it  is  not  possible  to  give  the  legatees 

anything  beyond  the  aggregate  value  of  Miss  Horn's  estate,  and 

500/.,  without  doing  clear  violence  to  the  express  words.     Observe 

the  terms  of  the  will.    It  gives  certain  legacies  to  certain  persons, 

to  be  paid  within  six  months  after  the  testator's  death ;  but  he 

(1)  1  P.  Wms.  779.  (3)  11  R  E.  234  (18  Ves.  463), 

(*2)  8  H.  R.  124  (11  Ves.  179).  (4)  29  R.  B.  6  (5  Rues.  24). 
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prefaces  the  bequest  with  a  recital  of  his  motives.  So  far  these 
legacies  would  have  been  payable  out  of  his  general  estate  within  six 
months  after  his  death ;  but  he  then  adds  these  four  lines :  ''  but  if 
the  amount  "  «SlC.  I  think  it  was  justly  observed,  that  I  must  strike 
these  latter  words  out  of  the  will,  unless  I  confine  the  amount  of  the 
legacies  to  500L  beyond  what  the  testator  took  under  Miss  Horn's 
will.  The  testator  expressly  says,  that  if  the  property  which  he  had 
derived  under  the  will  of  this  lady  should  be  deficient,  then  5002.  is 
to  be  applied  out  of  his  other  personal  estate  for  that  purpose,^ 
Le,  50M.  in  addition  to  the  amount  of  the  property  of  Miss  Horn. 

I  was,  at  one  time,  rather  desirous  of  discovering  some  means  by 
which  these  legatees  might  receive  their  legacies  in  full,  for  I  believe 
that  the  testator  thought  that  the  property  would  be  sufficient ;  but 
I  can  find  no  expression  to  support  such  a  construction.  The  autho- 
rities cited  do  not  apply  to  this  particular  will,  and  the  case  must, 
therefore,  be  determined  on  the  express  words  alone ;  and  I  should  be 
doing  great  violence  to  the  will,  and  strike  out  four  lines,  if  I  were 
not  to  declare,  that  the  amount  derived  from  Miss  Horn,  together  with 
the  50(U.,  is  alone  applicable  to  pay  these  legacies.  The  amount  must, 
therefore,  be  divided  amongst  these  legatees,  and  the  legacies  must 
abate  proportionably. 


Read 

St  R  A  NO- 
WAYS. 


[143] 


WOMBWELL  V.  HANROTT. 

(14  Beav.  143—151 ;  S.  0.  20  L.  J.  Ch.  681.) 

An  appointment  to  one  of  a  class  of  a  part  of  a  fund  as  **  her  part,  share, 
and  proportion/'  does  not  prevent  her  participating  in  the  unappointed 
fund,  limited  to  the  class  equally  in  default  of  appointment. 

A  TESTATOR  gavc  Certain  property,  consisting  of  21,792Z.  Consols, 
after  the  death  of  his  daughter  Mrs.  Orhy  Hunter  and  her  husband, 
unto  her  children,  "  in  such  parts,  shares,  and  proportions  *'  as  she, 
by  any  writing  with  or  without  power  of  revocation  under  her  hand 
and  seal,  executed  in  the  presence  of  two  or  more  credible  witnesses, 
•*  should  appoint,  and,  in  default  of  such  appointment,  to  pay  the 
same  unto  such  children,  share  and  share  alike.*' 

By  deed  poll,  duly  executed  by  Mrs.  Orby  Hunter,  dated  the  21st 
of  June,  1824,  after  reciting  that  she  had  two  daughters, — viz. 
Charlotte,  who  was  of  age,  and  Georgiana,  who  was  a  minor,  and 
that  there  was  no  probability  of  her  having  any  future  issue,  and 
that  a  marriage  was  intended  between  Mr.  George  Wombwell  and 
Georgiana,  "  and  that  in  order  to  her  preferment  and  advance- 
ment in  marriage,"  Mrs.  Orby  Hunter  was  desirous  to  appoint  one 

B.B. — VOL,  XCII.  ^ 
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WouBWELi.    full  moiety  or  equal  half  part  of  the  fund  *'  unto  and  in  favour  of 
Hanrott.     Georgiana  M.  Orby  Hunter,  as  and  for  her  part,  share,  and  pro- 
portion of  the  same  sum  of  21,792/.  Consols,  to  the  end  and  intent 
that  such  moiety  or  half-part  might  become  and  be  an  interest 
vested  in  her,  or  in  George  Wombwell,  her  intended  husband,  in 
her  right,  immediately  upon  the  solemnization  of  the  said  intended 
marriage," — it  was  witnessed,  that  Mrs.  Hunter  did  appoint,  that 
one  moiety  of  the  fund,  ''  should,  from  and  immediately  after  the 
solemnization  of  the  said  marriage,  be  and  become,  and  be  con- 
sidered, as  the  part,  share,  and  proportion  of  her  the  said  Georgiana 
M.  Orby  Hunter,  of  and  in  the  same  sum  of  21,792/.  Consols,  and 
should,  from  thenceforth,  become  and  be  and  should  be  considered, 
deemed,  and  taken,  as  an  interest  vested  in  her  the  said  Georgiana 
Mary  Orby  Hunter,  or  in  the  said  George  Wombwell  in  her  right, 
to  the  end  and  intent  that  such  moiety  or  half  part  should  and 
might,  with  all  convenient  speed  after  the  decease  of  the  survivor 
of  them  the  said  Thomas  Orby  Hunter  and  Frances  his  wife,  be 
transferred,    assigned,  and    made    over    unto    the   said   George 
Wombwell,  his  executors,  administrators,  or  assigns,  to  and  for  his 
and  their  own  absolute  use  and  benefit." 

Mrs.  Orby  Hunter  died  in  1834,  having  made  no  other  appointment 
of  the  fund,  and  her  husband  died  in  1847. 
[  H6  ]  The  question  now  raised  was,  whether  the  unappointed  moiety 

belonged  to  the  daughter  Charlotte,  or  was  divisible,  as  in  default 
of  appointment,  equally  between  the  two  daughters  Georgiana  and 
Charlotte. 

Mr.  li.  Palmer  and  Mr.  Bagshawe,  for  the  daughter  Georgiana 
and  her  husband,  [cited  Henderson  v.  Constable  {l)^  Wilson  v. 
Vig<joit  (is),  and  Bristoiv  v.  Warde  (3)]. 

I  14,;  I  Mr.  Walpole  and  Mr.  Eadc  for  the  daughter  Charlotte  and  her 

husband,  [cited  Fortescue  v.  Gregor  (4),  Allonay  y.  Alloicay  (5),  and 
contended  that  the  deed  poll  was  not  a  valid  appointment  and 
distinguished  Hewitt  y.Lord  Dacre  (6)]. 

[  U8  ]  Mr.    Heberden,    in    the     same    interest,    cited     Fenwit'k    v. 

Oreenwell  (7). 

Mr.  Cory  and  Sir  Walter  Riddell,  for  the  trustees. 

(1)  59  li.  E.  505  (5  Beav.  300).  (5)  65  R.  R.  717  (4  Dr.  &  War.  380). 

(2)  2  R.  R.  246  (2  Ves.  Jr.  351).  (6)  44  R.  E.  296  (2  Keen,  622). 

(3)  2  R.  R.  235  (2  Ves.  Jr.  336).  (7)  76  R.  R.  154  (10  Boav.  4»2). 

(4)  5  Ves.  552.  SUted  65  R.  R.  723. 
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Mi\  R.  Palmer  was  not  heard  in  reply.  Wombwbll 

r. 
HANRorr. 
Thr  Mastjsr  of  tub  Bolls  : 

I  entertain  no  reasonable  doubt  as  ta  the  proper  construction  of 
this  instrument.  I  will  first  consider  the  last  point,  namely,  the 
validity  of  the  appointment.  The  ground  on  which  it  is  said  to  be 
invalid  is,  that  it  is  made  in  favour  of  the  husband  of  Georgiana, 
who  is  a  stranger  to  the  power;  and  as  the  interest  in  the  fund 
was  reversionary,  the  husband  might  never  have  any  right  to 
receive  it,  unless  it  fell  into  possession  during  the  coverture,  and 
that  therefore  the  cases  of  an  appointment  of  a  fund  in  possession 
to  the  husband  of  an  object  of  the  power,  do  not  apply.  I  do  not, 
however,  think,  that  such  is  the  effect  of  the  deed. 

I  think  that  this  was  an  appointment  to  her,  and  that  the  husband 
was  to  receive  the  reversionary  interest  in  *the  fund  if  it  fell  into  [  *149  j 
possession  in  his  lifetime,  and  that  it  was  not  to  be  paid  to  him  or 
to  his  executors,  if  his  wife  had  survived  him  and  her  father  and 
mother.  I  have,  therefore,  no  doubt  that  this  was  a  due  execution 
of  the  power  of  appointment  in  favour  of  this  lady. 

The  next  question  is,  whether  there  is,  expressly  or  by  implication, 
such  an  appointment  in  favour  of  the  other  daughter,  or  such  an 
introduction  of  the  hotchpot  clause,  as  will  prevent  the  daughter 
Georgiana  taking  more  than  one-half  of  the  whole  fund.  Here 
there  is  a  distinct  gift  over,  in  case  of  there  being  no  appointment. 
In  these  cases,  the  burthen  of  proof  lies  on  the  persons  insisting 
that  the  power  has  been  executed,  to  show  that  the  gift  in  default  of 
appointment  is  not  to  take  effect;  in  other  words,  the  appointee 
must  prove  an  appointment,  either  direct  or  implied;  and  the 
question  here  is,  whether,  by  express  gift  or  by  implication,  you  find 
an  execution  of  the  power  in  favour  of  the  other  daughter.  I  do 
not  think  that  it  is  sufficient  to  show,  that  at  the  time  of  the 
execution  of  the  deed,  it  was  the  intention  of  the  donee  of  the  power 
that  the  daughter  should  have  no  more  than  the  part  appointed. 
It  is  necessary  to  go  beyond  that,  and  to  show,  by  express  words  or 
by  necessary  implication,  that  the  other  daughter  should  take 
something  under  that  deed.  It  is  very  probable  that  Mrs.  Orby 
Hunter  intended  her  daughter  Georgiana  to  take  one-half  of  the 
fund,  and  no  more ;  but  it  was  admitted,  and  could  not  be  denied, 
that  if  Mrs.  Orby  Hunter  had  afterwards  thought  proper  to  appoint 
a  moiety  of  the  remainder  to  Georgiana,  she  was  not  precluded 
from  doing  so.     That  seems  to  conclude  the  question,  for  tlie  other 
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WoMBWKLL  daughter  could  only  take  by  an  express  or  implied  execution  of  the 
HAKifOTT.  power  in  her  favour  ;  and  as  no  power  of  revocation  *was  reserved 
[  •iw  ]  by  the  deed  poll,  Mrs.  Orby  Hunter  could  only  have  exercised  the 
power  subsequently,  over  the  other  moiety,  upon  the  supposition 
that  it  had  not  already  been  appointed  by  the  deed  poll.  I  there- 
fore think,  that  the  intention  that  one  daughter  should  take  half, 
and  no  more,  cannot  amount  to  an  execution  of  the  power  in  favour 
of  the  other  daughter. 

I  do  not  think  that  the  eases  cited  for  the  defendants  support 
their  propositions.  In  Fortescn^  v.  Gregor  (i),  a  person  had  a  power 
of  appointing  between  three  persons,  and  no  form  of  appointment 
was  prescribed.  One  of  them  presented  a  petition,  stating  that  the 
donee  of  the  power  was  desirous  that  the  fund  might  be  equally 
divided  amongst  the  three,  and  to  carry  it  into  effect  one-third  was 
transferred  to  the  petitioner.  The  Court  held,  that  the  petition 
and  the  recital  amounted  to  an  execution  of  that  power,  requiring 
no  peculiar  formality,  and  ordered  payment  of  one-third.  This 
being  an  execution  as  to  one,  was  necessarily  an  execution  in 
favour  of  the  others,  and  it  was  afterwards  so  held. 

In  Alio  way  v.  Allow  ay  (2),  Sir  E.  Sugden  says,  that  in  ForUscue 
V.  Gregor f  the  Court  held  that  the  recital  in  the  petition  was  "  a 
good  appointment  of  the  whole  fund,  for  although  it  was  difficult,  as 
Lonl  Loughborough  observed,  to  consider  a  mere  recital  in  a  petition 
an  appointment,  yet  it  was  sufficient  to  indicate  the  clear  intention 
of  the  party  that  the  other  two  children  should  take  the  residue  of 
the  fund."  "  So  in  this  case,  if  there  appeared  to  be  such  an 
intention  expressed  or  implied  at  the  execution  of  the  power,  1 
would  decide  in  the  same  way."  The  gift  in  Alloway  v.  AUoway  of 
[  *^'>i  ]  3,000/.  to  the  two  daughters  was  distinct,  and  what  was  *wanting 
was  a  gift  of  the  remainder  to  the  other  younger  children  ;  and  Sir 
Edward  Sugden  did  not  consider  that  there  was  any  intention  of 
executing  the  power  over  the  whole  fund. 

Here  the  appointment  is  of  a  moiety  to  Georgiana  as  "  her  part, 
share,  and  proportion."  You  want  something  beyond  this,  and 
must  imply  that  the  remainder  is  the  ''  part,  share,  and  proportion  " 
of  her  sister. 

I  am  of  opinion  that  half  the  fund  went  as  in  default  of  appoint- 
ment,  and  is  now  divisible  between  the  two  daughters  in  equal 
moieties. 

<1)  0  Ves.  552.      See  65  B.  R.  at  (2)  65  E,  B.  717  (4  Dr.  &  War.  391). 

p.  723. 
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HINBURY  V,   HUSSEY(l).  i85i. 

(14  Beav.  152—157  ;  S.  C.  20  L.  J.  Ch.  557  ;  15  Jur.  596;   17  L.  T.  0.  S.  238.)        '^"'^  ^' 
The  partition  of  a  mauor  might  formerly  be  compelled  ia  equity.  R**IIm  dmrt. 

This  was  a  suit  for  the  partition  of  a  manor  of  which  the  plaintiff        m.r. 
and  defendant  were  seised  as  tenants  in  common ;   the  plaintiff       I!  '^'^  ] 
being  entitled  to  two-thirds,  and  the  defendant  to  the  remaining 
one-third. 

The  defendant  insisted,  that  no  partition  could  be  made  of  the 
manor  and  manorial  rights. 

Mr.  WalpoU  and  Mr.  Elnisley,  for  the  plaintiff  [cited  31  Hen.VIIL 
c.  1,  which  enacts,  that  joint  tenants  &c.,  ''  of  any  manors,  lands,*' 
«tc.,  may  be  compelled  '*  to  make  partition  between  them  of  all  such 
manors, lands,"  &c.,  by  "vitii ol participatione  faciend(i\. 

Mr,  R.  Palmer  and  Mr.  Greene,  for  the  defendant.     *     ♦     *  f  i«>3  ] 

The  Master  of  thb  Rolls  :  L  iss  ] 

I  think  the  case  is  concluded  by  the  express  words  of  the  statute, 
which  uses  the  expression  "  manors."  It  has  been  suggested,  that 
the  words  "  manors,  lands,  tenements,  and  hereditaments  "  must 
be  read  conjunctively.  I  am  not  of  that  opinion ;  but  I  think  that 
they  *are  read  disjunctively,  and  that  the  statute  does  not  require  [  *i56  ] 
that  there  shall  be  manors  with  other  lands,  but  manors  alone. 
What  the  effect  may  be,  or  the  mode  of  carrying  the  decree  into 
effect,  I  do  not  now  determine.  There  is  the  same  di£Sculty  in  the 
case  of  an  advowson;  but  the  Court  makes  a  partition  by  an 
alternate  presentation.  So,  where  a  partition  is  made  of  a  right  to 
a  mill  (2),  it  does  not  imply  a  severance  of  the  mill,  but  of  the  tolls, 
and  there  must  be  a  miller  trusted  by  both  parties.  The  same 
rule  might  apply  to  a  manor,  and,  without  saying  in  what  way,  the 
Court  will  carry  it  into  effect,  whether  by  giving  a  portion  of  the 
lands  to  one  and  making  compensation  by  owelty  of  partition,  or 
by  alternate  right  of  holding  the  Courts,  I  cannot  doubt,  that  the 
Court  will  order  a  partition  of  a  manor. 

(1)  The  difficulty  of  such  a  partition  partition  of  it :  47  Edw.  III.  22  [pi.  51], 
would  now  be  removed  by  an  order  for  [S.  C]  47  Aaa.  [312,  pi.]  8,  [19  Asa, 
sale  under  the  Partition  Act,  1868 :  60,  pi.  1].  So  parceners  of  a  mill, 
remberUm  y.  Biir fits  {1^11)12,  B..(\Ch.  though  it  cannot  be  severed:  17 
685,  40  L.  J.  Ch.  675,  25  L.  T.  577.—  Edw.  III.  28  b.  [We  cannot  verify 
O.  A.  S.  this  i-eferenoe.— F.  P.] 

(2)  Joint  tenants  of  a  mill  may  make 
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MM.  Ex  PARTE  LOCKWOOD(l). 

•'!:!L*^'      In  re  The  OXFORD,   WORCESTER,   &c.,   RAILWAY 

HolU  Canrt.  COMPANY. 

Rom  ILLY, 

M.R.  (14  Beav.  158—159.) 

[  ^^^  ]  Under  an  Inclosure  Act,  some  lands  were  allotted  to  a  rector,  who  had  a 

power  of  selling  to  pay  the  expenses.  Under  a  Bail  way  Act,  compensation 
was  made  in  respect  of  other  lands  of  the  rectory  nnd  paid  into  Court.  The 
Court  sanctioned  the  application  of  the  money  in  Court  to  the  payment  of 
the  expenses  of  the  inclosure. 

This  was  the  petition  of  the  rector  of  Kingham,  from  which  it 
appeared,  that,  by  the  General  Inclosure  Act  (6  &  7  Will.  IV. 
c.  115  (2)),  the  CommisBioners,  at  the  request  of  tenants  for  life  &c.y 
are  empowered  to  sell  part  of  their  allotments,  to  defray  ''  the  costs, 
charges,  and  expenses  "  of  putting  the  Act  into  execution,  and  "  the 
expenses  of  fencing,  ditching,  subdividing,  and  inclosing  such  allot- 
ments.*' Tliere  was  an  inclosure  of  the  common  lands  of  the 
parish  of  Kingham,  and  about  sixty-two  acres  were  allotted  to  the 
rector.  The  Commissioner,  by  his  award,  dated  in  December, 
1850,  settled  the  proportion  of  his  charges  and  expenses,  amounting 
to  134Z.  6«.  8rf.,  which  was  paid  by  the  rector.  The  rector  had 
also  paid  a  sum  of  247i.  5«.  3rf.  "  in  fencing,  ditching,  subdividing, 
and  inclosing  "  his  "  allotments." 

The  above-named  Railway  Company  had  paid  400Z.  by  way  of 
compensation,  for  the  annoyance,  injury,  and  deterioration  to 
certain  other  lands  belonging  to  the  rectory,  and  which  sum  had 
been  paid  into  Court. 

The  rector  now  asked,  that  the  amount  of  thecosts  of  the  inclosure, 
and  of  the  fencing  &c.,  might  be  paid  out  of  the  400Z.  now  in  Court. 

fiB9]  3fr./itowj?eZZ  and  Mr.  PoZe,  in  support  of  the  petition.     *     *     ♦ 

The  Master  of  the  Rolls: 

You  propose,  instead  of  selling  or  charging  the  allotted  lands  for 
the  purpose  of  defraying  the  expenses  of  the  inclosure  and  fencing, 
to  pay  the  amount  out  of  compensation  money  belonging  to  the 
rectory.  This  seems  a  very  reasonable  and  wise  thing  to  do,  and  I 
have  no  diflBculty  in  following  the  case  cited  (a). 

(1)  Ex jHirte  The  Rector  of  Smnulf^'icni  money  paid  into  Court  by  a  Bailway 
[1903]  1  Ch.  480,  72  L.  J.  Ch.  276,  88  Company  (18/.)  was  ordered  to  he  paid 
L.  T.  267.  to  the  rector    for    his  own   use,   for 

(2)  Sect.  46  and  41  Geo.  III.  c,  109,  "injiirj',  inconvenience,  and  annoy- 
s.  30.  a  nee,"    sustained    by    him.     See    Ex 

(3)  Under  8  &  9  Vict.  c.  18,  s.  73,  v^^i-te  The  RtcUrr  of  Little  Steeping,  5 
the  remainder  of  a  fund  of  purchase-  Rail.  Oas.  207. 
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GEEENWOOD   v.  CHURCHILL.  mi. 

In  re  baker  and  HODGSON.  ^«.^,24. 

(14  Beav.  160—169.) 

A.  consent  order  had  been  made  for  the  taxation  of  certain  costs.  The 
Master  omitted  from  his  certificate  certain  costs  which  had  already  been 
taxed  and  paid  without  the  knowledge  of  a  pai-ty  to  the  consent  order,  but 
which  would  otherwise  have  fallen  within  the  terms  of  the  consent  order. 
The  matter  was  referred  back  to  the  Master  to  review  his  certificate  by 
including  the  omitted  costs. 

[The  question  turned  upon  the  special  context  of  the  consent  order,  and  does 
not  appear  to  have  any  practical  application  to  other  oases. — 0.  A.  S.] 


HARRIS  V.  MOTT.  is^^i. 

Juiy  5. 
(14  Beav.  169—171.)  auI  7. 

An  estate  was  devised  to  a  feme  covert  for  her  separate  use.     She  entered  "' 

into  a  contract  for  sale  and  died,  having  devised  the  estate  to  her  husband, 
who  sued  for  a  specific  performance.  The  purchaser  objected,  that  the /erne 
awert  had  neither  power  to  enter  into  a  contract  or  to  devise  the  estate.  The 
Court  declined  to  compel  a  specific  performance  in  the  absence  of  the  heir, 

[It  was  not  until  the  year  1865  (Taylor  v.  Mtads,  4  D.  J.  &  S.  597),  that  the 
equitable  doctrine  of  separate  estate  was  held  to  be  applicable  to  the  equitable 
fee  simple  of  real  estate. — 0.  A.  S.] 


COYLE   v.  ALLEYNE.  J8fi'- 

Jvly  24,  23. 
(14  Beav.  171—172.)  

[Obsolete  practice  as  to  taking  exceptions  to  pleading.    See  now  Oixl.  XIX. 
r.  27.] 


TRYE  V.    The    CORPORATION    of    GLOUCESTER  (1).        issi. 

(14  Beav.  173-196 ;  S.  C.  21  L.  J.  Ch.  81 ;  lo  Jur.  887.)  Jvneb^  24. 

A  charitable  bequest  to  lay  out  money  in  the  erection  of  buildings,  with-     Roll*  Court, 
out  more,  presupposed  that  a  portion  of  the  bequest  must  be  applied  in  the      Rom  illy 
purchase  of  land  for  that  purpose;   and  was  void  under  the  Statute  of  ^•^* 

Mortmain.  [173] 

A  bequest  to  lay  out  money  in  the  erection  or  repair  of  buildings  upon 
lands  already  in  mortmain  is  a  valid  and  effectual  bequest. 

A  bequest  of  money  which,  in  the  event  of  land  being  given  for  the  pur- 
pose to  the  corporation  of  Gloucester,  was  to  be  laid  out  upon  it  for  a 
charity,  with  a  gift  over,  if  no  land  were  "  granted  and  conveyed  for  that 

(1)  This  case  has  no  application  to      Uses  Act,  1891  (5th  August,  1891). — 
the  wills  of  testators  dying  after  the      0.  A.  S. 
passing  of  the  Mortmain  and  Charitable 
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poration OF 

(jLOUCEBTBR. 


[•174] 


purpose  within  "  ten  years  after  the  testator's  decease.  Land  was  conveyed 
a  few  days  before  the  expiration  of  the  ten  years,  but  the  deed  was  not 
enrolled  until  five  days  after  the  expiration:  Held,  that,  although  the 
enrolment  and  the  twelvemonths  (during  which  it  was  necessary  the  grantor 
should  survive  to  give  the  grant  validity)  both  took  place  after  the  ten  years ; 
still  that  the  grant  must  be  considered  valid  as  from  its  date :  Held,  however, 
that  the  bequest  was  void  as  tending  to  bring  fresh  land  into  mortmain  (1). 

On  the  3rd  of  January,  1836,  Colonel  Ollney  made  his  will, 
which,  so  far  as  is  material,  was  to  this  effect :  after  giving  certain 
legacies,  he  gave  36,000/.,  secured  by  a  contract  with  Mr.  Charles 
King,  and  5,000Z.  secured  by  the  bond  of  Mr.  Maxwell,  to  three 
trustees,  upon  trust,  to  call  in,  and  invest  these  sums  in  the  funds, 
upon  trust,  to  i)ay  the  dividends  to  his  widow  for  life,  and  he 
proceeded  in  the  words  following : 

''  And  immediately  after  the  decease  of  my  said  wife,  then  do 
and  shall  transfer  so  much  of  the  said  trust  funds,  as  shall  be  equal 
in  value  to  the  sum  of  8,000Z.  sterling,  into  the  names  of  the  mayor 
and  corporation  of  the  city  of  Gloucester,  who  shall  stand  possessed 
thereof  upon  the  trusts  and  for  the  purposes  hereinafter  ^expressed 
and  declared  of  and  concerning  the  same,  (that  is  to  say)  :  Upon 
trust  that  they  the  said  mayor  and  corporation  do,  and  shall 
thereout,  in  the  first  place,  raise  the  sum  of  1,3002. ;  and  I  direct 
that  the  said  sum  of  1,3002.  shall,  in  the  event  of  any  land  being 
given  or  granted  to  the  said  mayor  and  corporation  of  Gloucester 
for  the  purposes  of  my  charity,  within  the  period  of  ten  years  next 
after  my  decease,  under  the  provisions  of  the  9  Geo.  11.  c.  36, 
intituled,  '  An  Act  to  restrain  the  disposition  of  lands  whereby  the 
same  become  unalienable,'  be  laid  out  and  expended  in  or  towards 
the  erecting  and  building,  furnishing  and  rendering  habitable, 
a  substantial  hospital  or  almshouse  for  the  city  of  Gloucester, 
according  to  the  scheme  or  plan  which  I  have  drawn  up  and  signed 
for  the  due  regulation  of  those  hospitals  or  almshouses,  which  I 
intend  shall  be  founded  and  established  in  due  time  after  my 
decease.  And  I  direct  that  the  residue  of  the  said  sum  of  8,000/. 
gball  be  held  for  the  benefit  of  the  said  city  of  Gloucester,  upon 
the  trusts  declared  by  me,  in  my  said  scheme  or  plan  for  the 
foundation  and  endowment  of  the  said  respective  almshouses." 

He  then  gave  a  similar  sum  of  8,000i.  each  to  the  corporation  of 
Cheltenham,  to  the  corporation  of  Tewkesbury,  and  to  the  church- 
wardens of  Winchcombe  for  similar  charitable  purposes,  and  he 
added  a  proviso  in  these  words  : 


( 1 )  Overruled  on  this  point,  Fhilpott  v.  St,  Oeorgea  Hospital  ( 1857)  6  H.  L,  C.  3;i8. 
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"  Provided  always,  and  I  do  hereby  declare,  that  no  part  of  the        Trtb 
said  tmst  monies,  stocks,  funds  and  securities  shall  be,  in  any     thbT'or. 
respect,  applied  or  attempted  to  be  applied,  for  the  purpose  of  |^<*»ation  op 
procuring  or  purchasing  land  upon  which  to  build  or  erect  any 
of  the  said  hospitals  or  almshouses. 

"  Provided  always,  and  I  do  hereby  further  declare,  that,  in  the  [  i^s  ] 
event  of  no  land  or  site  being  respectively  granted  or  conveyed,  for 
the  purposes  aforesaid,  within  the  period  of  ten  years  next  after  my 
decease,  then  and  thenceforth,  so  much  of  the  said  principal  trust 
monies,  fmids  and  securities,  as  shall  eventually  become  incapable 
of  being  applied  for  the  purposes  aforesaid,  shall  sink  into  my 
residuary  real  and  personal  estate,  for  the  benefit  of  my  residuary 
legatees  hereinafter  named." 

He  then  bequeathed  a  great  number  of  legacies  to  various 
institutions  and  towns,  amounting  in  the  whole  to  8,000/.;  and, 
after  giving  some  small  legacies  to  his  relations,  he  gave  all  the 
residue,  subject  to  any  further  legacies  he  might  give  his  wife,  to 
Margaret  Powell  and  William  Bead  King  as  tenants  in  common. 
The  testator  added  a  codicil  six  days  afterwards,  which  did  not 
affect  this  question,  and  he  died  on  the  16th  of  the  same  month, 
a  few  days  after  he  had  executed  his  will  and  codicil. 

This  bill  was  filed  on  the  81st  of  May,  1848,  by  the  trustees, 
asking  the  direction  and  sanction  of  the  Court  as  to  the  course  to  be 
pursued ;  and  the  contest  in  question  arose  between  co-defendants, 
the  residuary  legatees  on  the  one  side,  and  the  three  corporations 
and  the  parish  of  Winchcombe  on  the  other. 

The  facts  necessary  for  the  decision  of  this  question  had  been 
found  by  the  Master;  and  it  appeared  that  since  the  testator's 
death,  four  pieces  of  land  had  been  voluntarily  conveyed  to  the 
three  corporations,  and  to  the  vicar  and  churchwardens  of  Winch- 
combe, in  the  month  of  January,  1846,  within  the  ten  years  from 
the  date  of  the  death  of  the  testator ;  and  in  every  case  (except  in 
that  of  the  corporation  of  Gloucester)  the  deed  had  been  duly 
inroUed  within  the  ten  years  specified  in  the  will.  *In  the  case  of  [  •ith  ] 
the  corporation  of  Gloucester,  the  deed  was  inroUed  on  the  2l8t  of 
January,  1846,  being  five  days  after  the  ten  years  had  expired. 
The  grantors  in  every  case  lived  upwards  of  twelve  months  after 
the  date  of  the  deed  of  conveyance,  and  consequently,  so  far  as  the 
Statute  of  Mortmain  was  concerned,  the  deeds  were  good  and 
effectual  conveyances  of  the  lands  they  purported  to  convey. 

There  were  two  questions  raised;  first,  whether  the  charitable 
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Tbte        gifts  were  valid,  and,  secondly,  whether  the  condition,  prescribed 
Thr^Cor-     by  the  testator,  as  to  land  being  conveyed  for  the  purposes  of  his 
charity  within  ten  years  had  been  complied  with. 


po  ration  of 
Gloucrstbr. 


Mi\  K.  Parker  and  Mr.  Elderton,  for  the  plaintiffs,  the 
executors  and  trustees,  merely  stated  the  facts  of  the  case. 

Mr.  Lloyd  and  Mr.  Leivin  for  the  corporation  of  Gloucester, 
^fr.  Walpole  and  Mr.  Jolliffe  for  the  corporation  of  Cheltenham, 
Mr.  Haig  for  the  corporation  of  Tewkesbury,  and  Mr.  R.  Palmer 
and  Mr.  Prior  for  the  parish  of  Winchcombe.     ♦     *     * 

[178]  Mr.  Roupell  and  Mr.  T.  H.  Hall  for  the  residuary  legatees, 

[cited  Giblett  v.  Hobson  {i)t  Attorney-General  v.  Hinxman{2)j  and 
Mather  v.  Scott  {3)]. 

[  180  ]  Mr.  Lloyd,  in  reply, 

[The  following  cases  were  also  cited  and  commented  on  :  Attorney- 
General  v.  Darie*  (4) ;  Attorney -General  v.  Parsons  (6) ;  Talk  v. 
Iloulditch  (6).] 

Thb  Master  op  the  Rolls: 
I  will  look  carefully  into  the  authorities  before  giving  judgment. 

Jutte2i,       The  Master  of  the  Eolls: 

The  questions  in  this  cause  arise  on  the  will  of  Colonel  Ollney, 
made  the  3rd  of  January,  1886,  and  are  partly  as  to  the  true 
construction  to  be  put  on  his  will,  and  partly  on  the  construction 
which  the  Court  is  bound  to  put  on  the  Statute  of  Mortmain. 

The  facts  are  very  short  and  simple. 
[  181  ]  (His  Honour  here  recapitulated  the  facts  as  stated,  ante,  pp.  72, 73.) 

The  first  question  raised  is,  whether  these  grants  of  land  can  be 
considered  as  coming  within  the  direction  contained  in  the  will  of 
the  testator,  as  it  was  impossible,  on  the  day  when  the  ten  years 
expired,  to  say,  that  the  conveyances  would  become  perfect ;  and 
with  respect  to  Gloucester  in  particular,  from  the  circumstances  of 
the  non-inrolment,  it  was,  as  it  is  alleged,  but  inchoate.  With 
respect  to  all  these  points,  I  think  that  no  difficulty  or  doubt 
exists,  and  that,  whatever  may  be  the  state  of  the  property  during 

(1)  41  R.  B.  1 14  (3  My.  &  K.  517).      (4)  7  B,  R.  295  (9  Ves.  535>. 

(2)  22  B.  B.  119  (2  J.  &  W.  270).      (5)  7  B.  B.  22  (8  Ves.  191). 

(3)  44  B.  B.  229  (2  Keen,  172).        (6)  12  B.  B.  224  (1  V.  &  B.  248). 
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that  intermediate  period  which  elapses  between  the  execution  of  the  Trtk 
grant  and  the  ultimate  inrolment  within  six  months  and  the  thb^Cor- 
Burvivance  of  the  grantor  for  twelve,  all  the  authorities,  as  well  as  ^^^^^J 
reason  and  principle,  concur  in  saying,  that,  whether  the  deed  is 
made  good  or  bad  by  the  compliance  or  noncompliance  with  the 
necessary  conditions  imposed  by  the  statute,  the  validity  or 
invalidity  must,  for  all  purposes,  date  from  the  day  of  the  execution 
of  the  deed.  I  am,  therefore,  of  opinion  in  this  case,  that,  as  the 
deeds  were  duly  inrolled  within  six  months,  and  the  grantees  all 
survived  twelve  months  after  the  date  of  the  conveyances,  that 
the  deeds  were  good  and  effectual  deeds  from  the  day  of  their 
execution ;  and  that,  in  particular,  the  deed  conveying  the  land  to 
the  corporation  of  Gloucester  was,  on  the  12th  of  January,  1846, 
and  has  continued  since,  to  be  a  good  and  effectual  conveyance  for 
all  purposes.  I  consider  this  to  be  so  settled,  that  I  forbear  to  go 
through  the  authorities  cited  to  me  on  this  subject  at  the  Bar. 

The  circumstance  that  the  grantors  might  defeat  these  convey- 
ances, if,  in  truth,  they  could  defeat  them  (as  •to  which  I  give  no  [  'J^z  ] 
opinion),  by  conveying  the  land  to  a  purchaser  for  valuable  con- 
sideration, does  not,  in  my  opinion,  affect  this  question  (l).  If  the 
conveyance  had  taken  place  before  the  will  of  the  testator,  and  he 
had  directed  the  money  to  be  laid  out  on  the  land  so  conveyed,  I 
should  not  have  hesitated  to  consider  the  bequest  good :  and  yet 
the  same  question  would  have  arisen  if  the  grantor  of  the  land  had 
been  still  alive. 

The  remaining  question  is,  whether  the  bequest  is  good,  having 
regard  to  the  Statute  of  Mortmain  and  the  circumstance  that  the 
bequest  is  made  on  condition  that  land  be  granted  for  the  purpose 
of  enabling  the  bequest  to  be  carried  into  effect.  This  is  a  question 
of  some  difficulty,  and  depending  entirely  upon  the  principle  to  be 
extracted  from  the  numerous  decisions  which  have  been  pronounced 
by  the  Court  on  the  construction  of  the  statute  of  9  Geo.  II.  c.  86, 
with  regard  to  gifts  of  this  description,  without  the  aid  of  which  it 
would  be  difficult  to  come  to  a  satisfactory  conclusion.  The 
preamble  of  the  statute  recites,  that  alienation  of  lands  in  mortmain 
are  against  common  utility,  and  that  the  mischief  has  of  late 
increased,  by  alienation  made  by  languishing  or  dying  persons,  to 
the  disherison  of  their  lawful  heirs:    it  then  enacts,  that  not 

(1)  YolnDtary  conveyanceB  of  land  a  purchaser  for  value,  Baimay  v.  Oil- 
for  charitable  purposes  cannot  be  christ  [1892]  App.  Cas.  412,  61  L.  J. 
avoided  by  subsequent  conveyance  to      P.  C.  72,  66  L.  T.  806.--O.  A.  S. 
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TsTB        merely  the  alienation  of  land  on  mortmain  shall  be  void,  unless  it 

TiiE^coR.     be  done  in  the  manner  directed  by  the  Act,  but  it  proceeds  to  enact, 

poRATioN  OP  tiij^j;  j^ii  alienations  in  mortmain,  of  charges  on  land,  of  any  personal 

UI.0UCE8TEB.  °  . 

estate  to  be  directed  to  be  laid  out  in  land,  or  of  any  interest 
therein,  shall  be  void.  The  enacting  part  evidently  goes  far  beyond 
[  *n9  ]  the  reason  expressed  in  the  preamble;  but  it  does  not,  in  *expre8s 
words,  forbid  such  a  bequest  as  that  contained  in  this  will. 

It  is  therefore  necessary  that  I  should  refer  to  these  cases ;  and 
I  consider  these  two  propositions  to  be  deducible  for  them :  Ist. 
That  a  bequest  to  lay  out  money  in  the  erection  of  buildings  with- 
out more,  presupposes  that  a  portion  of  the  bequest  must  be  applied 
in  the  purchase  of  land  for  this  purpose,  and  that  such  a  bequest 
therefore  comes  within  the  prohibition  contained  in  the  Statute  of 
Mortmain,  and  is  void;  2ndly,  that  a  bequest  to  lay  out  money  in 
the  erection  or  repair  of  buildings  upon  lands  already  in  mortmain 
is  not  within  that  prohibition,  but  is  a  valid  and  effectual  bequest. 
The  question  I  have  to  consider  is,  whether  the  bequest  is  good 
where  it  is  so  framed  as  to  induce  some  other  person  to  give  land 
in  mortmain,  and  where  the  testator  provides  that  the  bequest  is 
not  CO  take  effect  unless  the  inducement  so  held  out  shall  prove 
effectual.  The  authorities  which  bear  on  this  subject  are  numerous, 
and  I  think  it  necessary  shortly  to  notice  all  those  which  bear 
directly  upon  it.  [His  Honour  here  reviewed  all  those  authorities 
f  196  ]  at  length  and  concluded  by  stating  his  opinion  as  follows  (i) :]  I 
state  my  opinion  to  be :  that  the  rule  deducible  from  these 
authorities,  or,  in  other  words,  that  the  true  construction  of  the 
statute  of  9  Geo.  II.  c.  36,  is,  that  a  bequest  is  void,  which  tends 
directly  to  bring  fresh  lands  into  mortmain,  and  also  that  a  bequest 
of  money  to  be  expended  in  the  erection  or  repair  of  buildings  is 
void,  unless  the  testator  expressly  slates  in  his  will  his  intention 
that  the  money  so  bequeathed  is  to  be  expended  on  some  land  then 
already  in  mortmain. 

This  bequest  offends  against  both  these  principles,  and  it  is,  in 
my  opinion,  void,  and  I  am  prepared  to  make  a  declaration  to  that 
effect,  and  to  give  the  consequential  directions. 

I  cannot  conclude  this  case  without  observing,  that  it  is  of  great 

importance  that  the  principles  on  which  gifts  to  charities  can  be 

(1)  As  this  opiuioii  has  since  been  anoe,   it  is    thought  unnecessary   to 

oveiTuled  in  the  case  referred  to,  ante,  insert  here  the  observations    of  the 

p.  72,  in  6  H.  L.  0.  338,  and  as  all  Mahter  of  thb  Bolls  upon  those 

the  cases  on  this  subject  are  now  of  cases. — O.  A.  S. 
rapidly  diminishing  pnictical  import- 
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supported  should  be  settled,  and  that,  as  this  is  a  case  in  which  the        Trtk 
property  is  of  large  amount,  it  would  be,  in  my  opinion,  a  very     thb^coh- 
proper  case  to  carry  to  a  higher  tribunal.  Gmvci^TEl, 


PETRE   V.   PETRE(l).  issi. 

May  9. 
(14  Beav.  197—200 ;  S.  C.  15  Jur.  693.)  -!_ 

A  teetator  having  a  power  of  appointment  by  will  over  a  sum  of  stock,        "  '    *^'^ 
bequeathed  two  sums  of  5,000/.  and  500/.  sterling  thereout  to  A.  and  B.,      ^^^^^^^' 
and  the  residue  to  his  son.    The  stock  hecame  in  equity  liable  to  his  debts,         r  197  i 
and  by  pa^onent  thereof,  and  of  the  costs  of  the  suit,  the  fund  became  less 
than  5,500/.  sterling:   Held,  that  the  pecuniary  and  residuary  legatees 
vere  not  liable  to  abate  proportionably ;  but  that  the  residuary  gift  failed 
altogether. 

By  an  indenture  dated  in  1829,  Philip  William  Petre  voluntarily 
assigned  certain  property,  on  limited  trusts  for  himself,  his 
creditors,  and  his  children ;  but  he  was  empowered,  by  will,  to 
revoke  the  trusts,  and  to  direct  new  ones  (2).  At  the  time  of 
making  his  will  next  mentioned,  the  fund  consisted  of  the  sum  of 
7,100J.  8i  per  Cents. 

In  July,  1846,  Philip  William  Petre  made  his  will,  whereby,  after 
reciting  the  settlement  and  power,  he  revoked  *all  the  trusts  [*I98] 
thereof,  and  appointed  and  bequeathed  to  his  wife  Maria  Theresa 
the  sum  of  5,000!.,  part  of  the  trust  monies  (but  which  he  did  not 
specify),  for  her  own  use,  and  he  directed  it  to  be  paid  to  her  **  free 
from  all  legacy  duty,  and  as  soon  as  conveniently  might  be  after 
his  decease,"  and  also  a  sum  of  5002.  to  his  executor  Henry 
Marchant.  He  gave  to  trustees  ''  all  and  singular  the  rest,  residue 
and  remainder  of  the  said  estate,  trust  monies,  property,  and 
premises  so  as  aforesaid  settled  and  assigned  by  him,  under  and  by 
virtue  of  the  said  in  part  recited  indenture  of  assignment,  after 
deducting  from  the  whole  of  the  said  estate,  trust  monies,  property, 
and  premises,  the  said  sum  of  5,0002.,  and  the  said  legacy  of  5002., 
apon  trust  to  lay  out  and  invest  the  same  in  some  Government  or 
real  security  at  interest  for  the  benefit  of  his  only  son,''  with  certain 
gifts  over,  if  he  should  die  before  attaining  twenty-one.  He  gave 
all  his  own  real  and  personal  estate  to  his  wife  and  son. 

The  testator  died  in  August,  1846,  leaving  no  estate  of  his  own, 

and  the  trust  fund  had  in  October  following  increased  to  7,4002. 

{])  De  Lisle  v.  Hodges  (1874)  L.  E.  457,  71  L.  J.  Ch.  289,  86  L.  T.  183. 

4  £q.  440 ;  In  re  Saunders  [1898]  1  (2)  See  the  trusts  set  out  in  Pttre  v. 

Ch.  17,  67  L.  J.  Ch.  55,  77  L.  T.  450,  Espinasse,  39  B.  B.  254  (2  My.  &  K 

C.  A.;    In  re  ChishiAm  [1902]  1  Ch.  496). 
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Pktbk  8}  per  Geutis.  Although  the  testator  had  given  no  direction  for  the 
Pktbk.  payment  of  his  debts  out  of  the  trust  fund,  still  that  fund  was  in 
equity  liable  to  their  payment  in  priority  of  the  legacies,  and  by 
payment  of  the  testator*s  debts  and  the  costs  of  suits,  the  fund 
had  become  insufficient  to  pay  the  two  legacies  of  5,00(M.  and  500/. 
Under  these  circumstances  when  the  cause  came  on  for  further 
directions  on  the  Master's  report, 

Mr.  Temple  and  Mr.  Smythe,  for  the  testator's  son,  contended, 
that  the  deficiency  ought  to  be  borne  by  the  two  legatees  and  the 
son,  in  proportion.  They  [cited  Page  v.  Leapingivell  (1)  and  Ez 
parte  Cluidwi7i{2)]. 

[  i»9  ]  Mr.  Lloyd  and  Mr.  Bagshawey  for  the  widow, 

Mr.  Glasse,  for  the  trustee,  and 

[  200  ]  J/,.,  Tripp  and  Mr.  Rogers^  for  other  parties,  were  not  heard. 

Thb  Masteb  of  thb  Bolls  : 

I  think  this  case  extremely  clear.  The  sole  question  is,  whether 
the  testator  intended  that  all  the  charges  which  might  possibly  fall 
on  the  fund  he  was  disposing  of  should  be  borne  by  all  the  legatees 
in  proportion,  or  should  fall  on  the  residue. 

The  authority  of  Page  v.  LeapingweU  applies  where  the  testator 
disposes  of  an  estate  which  he  assumes  will  produce  a  given  sum, 
or  with  an  ascertained  fund,  in  which  cases  it  is  indifferent, 
whether,  after  he  has  given  certain  portions,  he  specifies  the 
remainder  by  stating  its  amount  or  by  comprising  it  under  the 
term  **  residue."  But  in  this  case,  so  far  from  knowing  the  amount 
of  the  fund,  the  testator  could  have  no  conception  of  it ;  for  it  was 
impossible  to  ascertain  the  amount  until  the  fund  had  been  realised 
by  a  sale,  and  the  chai*ges  on  it  known.  If  in  this  case  it  appeared 
that  the  testator  thought  he  was  dealing  with  a  sum  of  7,100/. 
sterling,  and  he  had  divided  it  into  different  proportions,  the  loss 
would  then  fall  on  all  the  persons  interested  in  proportion  to  their 
shares,  although  the  last  portion  were  called  **  the  residue,"  but 
that  is  not  the  case  here. 

It  is  admitted  that,  in  suits  for  administration,  the  costs  fall  on 
the  residue,  and  that  principle  must  therefore  be  applied  to  this  case. 

Begretting  that  the  son  takes  nothing,  I  must  hold  that  the  whole 
deficiency  must  be  borne  by  the  residue. 

(I)  11  U.  11.  234  (18  VeB.  463).  (2)  19  11.  B.  219  (3  Swanst.  380), 
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The  ATTOENEY-GENERAL  v.   The  WARDEN  &c.  of        i85i. 
THE  LOUTH  FEEE  SCHOOL.  ^««^«. 

(14  Beav.  201—207.) 

The  revenues  of  a  cKarity  grammar  school  having  iucreased  tenfold, 
application  was  made  on  a  vacancy  in  the  headmastership  to  restrain  the 
appointment  of  a  new  headmaster,  until  something  had  been  settled  as 
to  a  new  scheme.  By  arrangement  liberty  was  given  to  appoint  a  new 
headmaster,  he  taking  his  office  subject  to  any  future  alterations  to  be 
directed  by  the  Court. 

[This  decision  was  in  the  nature  of  an  arrangement  by  consent] 


THOMAS  V.  COLSWORTH.  mi. 

(14  Beav.  208.)  "'"Jll^- 


Service  abroad  of  a  writ  of  summons. 
[See  now  B.  S.  C.  Ord.  11  r.  4.] 


PRINCE  V.  HOWARD.  mi. 

(14  Beav.  208—209.)  JuHe24. 

Bule  of  practice  as  to  varying  the  minutes  of  decrees.    The  Begistrar  ^'*'^^'  Ctmrt, 

must  first  complete  the  minutes,  and  any  party  dissatisfied  may  then  give  Romilly, 
notice  of  motion  specifying  the  subject  of  complaint. 


M.R. 

[208] 


The  following  rule  of  practice,  as  to  varying  the  minutes  of 
decrees  and  orders,  has  been  stated  on  this  and  several  other 
occasions  by  the  Master  of  the  Bolls. 

The  Masteb  of  thb  Bolls: 

Cule&s  the  Court,  at  the  hearing,  allows  a  case  to  be  afterwards 
spoken  to  upon  the  minutes,  the  whole  matter  must  be  considered 
as  concluded.  The  parties  should  then  go  before  the  Begistrar,  and 
it  is  his  duty  to  prepare  the  decree  or  order  to  the  best  of  his 
ability ;  until  that  has  been  done,  I  cannot  entertain  any  applica- 
tion to  alter  the  minutes,  unless  in  cases  of  difficulty,  when  the 
Begistrar  himself  requires  the  matter  to  be  mentioned  to  the 
Court- 
When  the  minutes  have  been  prepared  by  the  Begistrar,  if  any  [  209  ] 
party  should  feel  dissatisfied,  and  should  wish  to  bring  the  matter 
before  the  Court,  he  must,  at  his  own  peril,  give  a  notice  of  motion, 
specifying  the  matters  he  complains  of  in  the  proposed  decree  or 
order,  as  settled  by  the  Begistrar. 
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18M.  ZULUETA  V.  VINENT. 

•^!!!!lf  ^*  (14  Beav.  209-218.) 

Under  the  old  practice  where  the  common  injunction  had  been  dissolved 
on  the  merits,  and  the  plaintiff  amended  his  bill,  he  could  only  restore  the 
injunction  by  motion  upon  notice. 


i«^^-  DAY  V.  CROFT. 

July  12. 
(14  Beav.  219.) 

[Obsolete  procedure  in  administration  suit.] 


1851.  The  patent  FUEL   COMPANY  v.  WAL8TAB. 

July  29. 
JL_  (14  Beav.  219—220.) 

[Obsolete    practice  on  application  for  a  common  injunction  staying   pro- 
ceedings at  law.] 


18M.  In  re  cutler. 

J_  (14  Beav.  220—222  ;  S.  0.  20  L.  J.  Ch.  504;  15  Jur.  911.) 

A  sum  of  140/.  belonged  to  a  husband  in  right  of  his  wife.    He  had  taken 

^^M^R^^*  the  benefit  of  the  Insolvent  Act.    The  Court  held,  that  his  assignees  were 

,    '' ,  entitled  to  no  part  of  the  fund. 

[  220  ]  ^ 

A  SUM  of  140Z.  was  in  Court,  which  belonged  to  Mr.  Halliday,  in 
right  of  his  wife,  Elizabeth  Halliday.  Mr.  Halliday  had  taken  the 
benefit  of  the  Insolvent  Act.  A  petition  was  now  presented  by  the 
assignees  for  payment. 

Mr.  J.  H.  Palmer,  in  support  of  the  petition.     •     •     * 

Mr,  Ainphlettf  contra.     *     *     * 

[  221  ]  Mr.  Hardy,  for  the  trustees. 

The  Master  of  the  Bolls  [directed  that  the  fund  should  be 
carried  to  the  account  of  the  wife  and  children  and  the 
dividends  paid  to  the  wife  for  lifie,  with  liberty  to  apply.  In 
the  course  of  his  observations  on  the  case  he  said]  : 

Where  the  wife  is  deserted,  or  the  husband  is  incompetent  to 
maintain  her,  the  Court  is  in  the  constant  habit  of  settling  every 
penny  on  her  and  her  children. 
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BUTCHER  V.  BUTCHER  (1).  i»5i. 

Atta.  4.  6. 
(14  Beav.  222—226.)  :_ 

By  a  marriage  settlement,  it  was  expressed  to  be  agreed  between  the     ^*^**  Court. 
parties  thereto,  and  the  husband  covenanted,  that  if  any  personal  property       ^^^'r^^' 
should,  during  coverture,  come  to  or  vest  in  the  wife,  or  in  him  in  her  ri<?ht, 
the  same  should  be  transferred,  by  all  proper  parties,  upon  the  trusts  of  the         •-         ' 
settlement.    The  wife  became  entitled  to  a  reversionary  interest  in  a  chose 
in  action,  which  did  not  fall  into  possession  until  after  the  death  of  the 
husband :  Held,  that  the  wife  was  bound  to  settle  it. 

By  the  settlement  made  on  the  marriage  of  John  Butler  Hall  and 
Shirley  Spencer  Elizabeth  Batcher,  dated  in  1798,  2,69SZ.  128. 
Consols  was  so  settled  as  to  give  half  the  income  to  the  wife  for 
her  separate  use,  and  the  remaining  half  to  the  husband,  and  the 
whole  to  the  survivor  for  life,  with  remainder  to  the  issue  of  the 
marriage.  "  And  it  was  by  the  said  indenture  of  settlement  agreed 
and  declared,  by  and  between  the  said  parties  thereto,  and  the  said 
John  Butler  Hall,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, did  thereby  covenant,  promise  and  agree,  to  and  with  John 
Mason  and  Moses  Hoper,  (the  trustees)  *  their  executors,  adminis-  [  *22h  ] 
trators,  and  assigns,  that  in  case  any  personal  estate,  effects,  and 
property  should,  at  any  time  or  times  thereafter,  during  the  said 
intended  coverture,  come  to  or  vest  in  Mrs.  Hall,  the  petitioner,  or 
in  the  said  John  Butler  Hall,  in  her  right  or  by  the  rights  of 
marriage,  the  same  should  be  paid,  assigned  or  transferred,  by  all 
proper  parties,  without  delay,  from  time  to  time,  unto  *'  the  trustees, 
upon  the  several  trusts,  and  to  and  for  the  several  intents  and 
purposes,  and  under  and  subject  to  the  several  powers,  provisoes, 
declarations,  and  agreements,  thereinbefore  declared  or  expressed 
of  or  concerning  the  said  2,693Z.  12«.  8Z.  per  cent.  Consolidated 
Bank  Annuities  which  should  be  then  subsisting. 

Under  the  will  of  her  mother,  who  died  in  1802,  Mrs.  Hall  became 
entitled  to  a  reversionary  interest  in  a  sum  of  Consols  expectant 
upon  the  decease  of  Hillaire  Butcher,  but  for  her  separate  use. 

Mr.  Hall  died  in  1840,  leaving  Mrs.  Hall  and  Hillaire  Butcher 
surviving  him.  Hillaire  Butcher  died  in  1850,  whereupon  the  fund 
came  into  possession. 

Mrs.  Hall  now  presented  a  petition  for  payment  of  the  fund  to 
her ;  and  the  question,  under  these  circumstances,  was,  whether  it 
belonged  to  her  absolutely,  or  was  subject  to  the  trusts  of  her 
marriage  settlement. 

{I)  Dawes  v.  Tredwtll  (1881)  18  793  ;  //^  re //mfe«  [1898]  2  Ch.  220,  67 
Ch.  D.  3M,  45  L.  T.  119,  29  W.  B.      L.  J.  Oh.  428. 

B.B. — VOL.  XCII.  6 
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BuTOHEB  Mr.  A.  J,  Lewis,  in  support  of  the  petition,  contended  that  the 

Butcher,     fund,  being  reversionary,  and  not  having  fallen  into   possession 
during  the  coverture,  was  not  bound  by  the  husband's  covenant  to 
settle  contained  in  the  settlement.     [He  cited  Thornton  v.  Bn/^ht  (l) 
and  Douglas  v.  Congreve  (2).] 
[  225  ]  He  contended,  that  in  the  present  instance,  the  covenant  was 

that  of  the  husband  alone,  that  the  property  never  came  under  his 
control,  and  was  given  to  her  in  a  manner  inconsistent  with  the 
trusts  of  the  settlement  being  given  to  her  for  her  separate  use  for 
life ;  whereas  under  this  settlement  she  would  take  only  one-half 
for  her  separate  use. 

Mr.  Lloyd  for  the  trustees. 

Mr.  J.  H.  R.  Chichester,  for  the  children,  argued,  that  the  fund 
was  subject  to  the  trusts  of  the  settlement,  and  that  the  petitioner 
took  a  life  interest  only.     He  cited  Qrafftey  v.  Humpage  (3). 

Mr.  Leivin  for  other  parties. 

Mr.  Lewis,  in  reply. 

The  Master  of  the  Bolls  observed,  that  here  the  covenant  was 
different  in  its  terms  from  those  in  the  cases  cited,  for  here  it  was 
''agreed  and  declared  by  and  between  the  said  parties  thereto," 
and  was,  therefore,  a  contract  before  marriage  on  the  part  of  all 
parties,  including  the  intended  wife  as  well  as  of  the  husband. 
Besides,  the  husband  did  not  covenant  that  he  should  assign,  but 
that  the  property  should  be  assigned  **  by  all  proper  parties."  He 
said  he  would  reserve  judgment. 

A^ig,^,       The  Master  of  the  Rolls: 

[  226  ]  I  have,  through   the  courtesy  of  the  solicitors  in   the  causes, 

obtained  copies  of  the  settlements  in  the  cases  of  Thornton  v.  Bright 
and  Douglas  v.  Cougreve(4,),  and  I  find  that  in   both  cases,  the 

(1)  45  R.  R.  at  p.  51  (2  My.  &  Cr.  11.  D.  (the  trustees),  &c.  and  proceeded 
254).  as  in  1  Keen,  p.  411. 

(2)  1  Keen,  423  ;  see  below. 

(3)  49  R.  R.  284  (1  Beav.  46).  Thornton  v.  Bright. 

In  this  case  the  covenant  commenced 

(4)  Douglas  v.  Congreve.  thus:  **And  the  said  William  Gran- 

In  this  case  the  covenant  commenced  ville    Eliot,    for   himself,    his    heirs, 

thus :  **  And  the  said  James  Douglas  executoi's,   and    administrators,    doth 

Stoddart  doth  liereby,  for  liimself,  his  covenant,  promise,  and  agree  to  and 

heirs,  executors,  and  administrators,  with  the  said"  F.   W.   T,,   &c.   (the 

covenant,  pi-omise,  and  agree  with  and  trustees)  that  in  case  &c.,  as  in  45  R.  K 

to  the  said  "  W.  C,  S.  M.,  G.  D.,  and  p.  40  (2  My.  &  Cr.  p.  234). 
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covenants  were  exclusively  those  of  the  husband's,  and  that  they 
contained  no  covenant  or  agreement  between  the  other  parties.  I 
am  confirmed  in  the  opinion  I  expressed  in  this  case,  that  there  is 
a  covenant  by  all  parties,  including  the  wife,  and  that  she  is  as 
much  bound  by  it  as  her  husband.  The  usual  practice  of  con- 
veyancers is,  to  make  the  intended  husband  alone  covenant ;  but 
then  such  a  covenant  is  not  prefaced  by  the  words  ''that  it  is 
agreed  and  declared  by  and  between  all  the  parties." 

I  am  therefore  of  opinion,  that  this  is  a  covenant  entered  into  by 
the  wife  before  her  marriage,  and  that  she  is  bound  by  it. 


BOTOHER 

r. 
BUTCHRR. 


In  re  walker. 

(14  Beav.  227—231.) 

A  party  applying  for  an  order  of  course  should  state  everj'thing  which 
can  have  a  bearing  on  the  matter,  otherwise  the  order  will  be  discharged. 

A.  B.  employed  a  solicitor  in  the  matter  of  a  mortgage,  and  there  was  a 
dispute  between  them  whether  A.  B.  was  not  also  liable  to  the  same  solicitor 
for  the  costs  of  legal  proceedings  taken  in  the  name  of  a  third  pai-ty.  A.  B. 
obtained  ex  jxirU  at  the  Bolls  an  order  for  taxation  :  he  stated,  however,  the 
mortgage  transaction  alone,  and  suppressed  the  other  matters.  The  order 
was  discharged  on  the  ground  of  the  suppression. 

In  1848,  Mr.  Parker,  who  had  a  claim  against  the  Great  Western 
Bailway  Company,  employed  Mr.  Walker  as  his  attorney  in  an 
action  against  the  Company.  The  action  was  tried  in  February, 
1849,  when  the  matter  was  referred  to  arbitration. 

Mr.  Scott,  who  had  made  advances  to  Parker  during  the  pro- 
ceeding, employed  Walker  to  prepare  a  mortgage  from  Parker  to 
himself  of  his  demands  against  the  Company,  for  securing  the 
amount  due  to  him.  A  mortgage  was  accordingly  prepared  by 
Walker,  the  costs  of  which  were  paid  by  Scott. 

Scott  made  further  advances  to  Parker,  and  on  the  8rd  of 
January,  1851,  by  instructions  from  Scott,  the  amount  was  indorsed 
on  the  mortgage  by  Walker,  who  also  gave  notice  of  the  further 
charge  to  the  Company. 

On  the  12th  of  March,  an  order  was  made  to  change  the  attorney 
in  the  action,  and  another  gentleman  was  appointed  attorney  in 
the  place  of  Walker. 

On  the  29th  of  March,  1861,  Scott  obtained  an  order  of  course, 
upon  petition  at  the  Rolls,  for  the  delivery,  *and  taxation  of 
Walker's  bill,  and  it  was  ordered,  that  upon  payment,  he  should 

6—2 


1861. 
May  27,  29. 

Jiolh  Omrt. 
ROMILLT, 

M.R. 

[227] 


[  ♦228  1 
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In  re  deliver  up  all  deeds  and  papers.  The  petition  simply  alleged,  that 
Scott  had  employed  Walker  in  reference  to  a  certain  mortgage 
security,  that  Scott  was  desirous  of  obtaining  the  papers  in  Walker's 
possession,  but  that  he  refused  to  deliver  them  until  his  bill  of 
costs  had  been  paid,  and  that  Walker,  although  apphed  to,  had  not 
delivered  his  bill  of  costs  against  the  petitioner. 

A  motion  was  now  made  to  discharge  the  order  for  taxation,  and 
in  support  of  the  motion.  Walker  made  an  affidavit,  stating,  that, 
from  the  execution  of  the  mortgage,  he  was  employed  and  acted  on 
behalf  of  Scott,  in  the  conduct  of  the  reference,  and  in  the  matters 
connected  with  and  relating  thereto:  that  he  had  incurred  con- 
siderable costs  on  his  account,  and  that  he  had  continued  to  act  on 
his  instructions,  and  on  his  behalf,  as  well  as  on  behalf  of  Parker, 
until  his  discharge.  He  set  out  the  order  of  Sir  Willum  Wight- 
man,  ordering  the  change  of  attorney,  and  that  Mr.  Walker's  costs 
should  be  taxed  as  between  attorney  and  client,  and  that  he  should 
keep  his  lien  on  the  documents  in  his  custody,  Mr.  Scott  and 
Mr.  Parker  thereby  agreeing,  that  Mr.  Walker  should  have  a  lien 
on  the  money  recovered  in  the  action.  He  also  stated  in  his 
affidavit,  that  he  had  no  costs  or  charges  against  Scott,  except  those 
relating  to  the  reference. 

On  the  other  hand,  Scott  denied  that  he  had  ever  employed 
Walker  in  the  action  and  reference,  and  as  to  this  a  number  of 
affidavits  were  filed. 

Mr,  Shebheare,  in  support  of  the  motion,  argued,  that  the  order 
[♦229]       having  been  obtained  upon  a  suppression  *of  the  material  facts, 
ought  to  be  discharged. 

Mr.  Bazalgette,  contra,  [cited  In  re  Teague  (i)]. 
Mr.  Shebheare,  in  reply. 
[  230  ]  In  re  Gedye  (2)  was  also  referred  to. 

The  Master  of  the  Rolls  : 

I  think  that  this  order  cannot  be  supported,  even  if,  for  the  pur- 
pose of  my  decision,  I  assume  (but  on  which  I  express  no  opinion) 
that  the  evidence  does  not  make  out  that  Scott  is  liable  to  W^alker  in 
respect  of  any  other  matters  than  those  relating  to  the  mortgage, 

(1)  83  E.  R.  166  (11  Beav.  318).  (2)  Ante,  p.  19. 
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I  consider  it  the  established  rule  of  the  Court,  as  shown  in  in  re 
De  Feucheres  v.  Dawes  (i)  and  by  the  course  whicli  I  myself  have 
adopted  on  more  than  one  occasion,  that  it  is  the  duty  of  every 
I>er8on  who  applies  for  an  order  of  course,  to  state  every  thing  which 
can  have  a  bearing  on  the  matter,  to  enable  the  officer  to  judge 
whether  an  ordei  of  course  ought  to  be  granted,  or  whether  the 
party  should  apply  for  a  special  order. 

The  practice  in  this  respect  is  analogous  to  that  on  applications 
for  ex  parte  injunctions,  in  which  the  omission  to  state  any  thing 
material,  is,  of  itself,  a  sufficient  ground  for  dissolving  the  injunction. 
I  conceive,  that  when  a  party  applying  for  an  ex  parte  order,  states 
no  special  circumstance,  he  must  be  taken  to  assert,  that  there  is 
nothing  whatever  special  in  the  case  ;  and  in  the  present  instance 
the  party  who  obtained  this  order  must  be  taken  to  have  asserted, 
that  there  were  no  other  costs,  either  existing  or  in  question 
between  him  and  the  solicitor,  besides  those  stated  in  his  petition. 
If  it  had  been  stated,  that  there  was  any  such  question,  he  could  not 
have  obtained  an  order  of  course.  It  is  now  admitted  that  there 
was  a  question  of  costs  between  these  parties,  and  Mr.  Scott  asserts, 
that  he  is  not  liable.  Assuming  his  liability  not  to  have  been 
♦proved,  still  that  question  ought  to  have  been  stated  on  the  appli-  [  *23i  ] 
cation  for  the  order ;  and  if  it  had,  he  could  not  have  obtained  an 
order  of  course :  a  special  application  would  have  been  necessary. 
Wherever  there  has  been  a  special  dealing  between  the  parties  in 
respect  of  costs,  or  a  question  exists  as  to  other  costs,  it  is  neces- 
sary to  make  a  special  application;  this  is  established  by  De 
Feiiclieres  v.  Dawes, 

I  do  not  go  to  this  extent,  that  a  solicitor  can  get  an  order  of  course 
discharged  by  merely  saying  there  are  other  transactions  besides 
those  mentioned  in  the  petition,  in  respect  of  which  costs  are  due. 
There  may  be  no  foundation  for  the  assertion,  and  no  evidence  to 
support  it.  I  do  not  say  that  in  such  a  case,  a  client  would  not  be 
entitled  to  an  order  of  course.  In  this  case  it  is  clear,  either  that 
there  were  other  costs  incurred  for  which  Scott  was  liable,  or  in 
respect  of  which  a  fair  controversy  was  existing.  I,  therefore,  think 
that  in  such  a  case  an  order  of  course  ought  not  to  have  been 
obtained,  and  that  a  special  application  was  necessary.  This  order 
must  be  discharged. 

(1)  11  Beav.  46. 
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im.  TRISTON   v.   HARDEY  (1). 

^"''•a."'"'  (H  Beav.  232-235.) 

Where  A.  effects  a  policy  in  his  own  name,  upon  the  life  of  B.,  declaring 
he  is  interestt^d  in  IJ.'s  life,  such  policy,  prima  facie,  belongs  to  A.,  and  the 
^j.  ^^^  mere  proof  that  some  of  the  i)iemiums  were  paid  by  B.,  does  not  rebut  that 

[  2:i2  1  pi-esumption. 

Several  questions  arose  in  this  case,  which  were  argued  at  great 
length.  The  only  one  involving  any  point  of  law  arose  under  the 
following  circumstances : 

The  plaintiff,  Triston,  and  Sehastian  Hardey,  deceased,  were  in 
partnership  as  solicitors  in  London,  and  the  defendant,  James 
Hardey  (the  hrother  of  Sehastian  Hardey),  who  was  resident  in 
Dublin,  had  various  transactions  with  that  firm,  which  it  is 
unnecessary  to  detail. 

On  the  28rd  of  September,  1840,  James  Hardey  effected  a  policy 
of  assurance  on  the  life  of  Sebastian  Hardey,  his  brother,  for  the 
sum  of  2,0O0Z. ;  and  the  policy  recited,  that  James  Hardey  had 
deposited  a  declaration,  dated  the  8th  of  September  last,  setting 
forth  the  age  of  Sebastian  Hardey,  &c.  &c.,  ''  and  that  the  said 
James  Hardey  hath  an  interest  in  the  life  of  the  said  Sebastian 
Hardey  to  the  extent  of  that  assurance."  The  policy  certified,  that 
James  Hardey,  his  heirs,  executors,  or  assignees,  should  be  entitled 
to  receive,  out  of  the  slock  and  funds  of  the  society,  at  the  end  of 
six  months  after  the  decease  of  the  said  Sebastian  Hardey,  the  sum 
of  2,000Z.  sterling. 

The  Court,  for  the  purpose  of  the  judgment,  assumed  it  to  be 
proved,  that  the  first  three  premiums  had  been  paid  by  Sebastian, 
and  it  is  therefore  unnecessary  to  refer  to  the  evidence  of  the  fact. 

Sebastian  Hardey  died  in  June,  1847,  and  James  Hardey  became 
[  *23»  ]       his  administrator.     The  plaintiff  in  this  *suit;  insisted,   that  the 
policy  effected  by  James  Hardey  in  the  name  of  Sebastian  was  the 
property  of  James,  and  not  of  the  defendant  Sebastian. 

Mi\   Waljwle,   Mr,   Goodere,   and   Mr,   C-   J.  Foster,  for   the 
plaintiff. 

Mr.  liovpell,  Mr.  Cotton ,  Mr.  Lloyd,  and  Mr,  Jems,  for  the 
defendants. 

Mr,  Walpole,  in  reply. 

(1)  Bruce  v.  Gardm  (1869)  L.  B.  6  Ch.  32,  39  L.  J.  Ch.  334,  22  L.  T.  895,  18 
W.  B.  384. 
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The  Mastbb  of  thb  Bolls  (after  referring  to  the  other  points)  Tristok 
said,  I  will  next  consider  whether  the  policy  was  the  property  of  hardbv. 
Sebastian  Hardey,  or  of  his  brother  James.  It  is  very  important  to 
observe  the  circumstances  affecting  the  transaction.  The  policy 
was  effected  in  the  form  usual  where  one  person  insures  the  life  of 
another,  claiming  an  interest  in  such  life.  In  the  absence  of  any 
evidence,  I  should  assume  that  the  policy  was  the  property  of  the 
person  who  appeared  to  have  effected  it,  and  that  the  allegation  of 
his  having  an  interest  to  the  extent  of  that  policy  was  a  sufficient 
allegation.  The  evidence  relied  on  by  the  plaintiff,  upon  whom  the 
burden  of  proof  of  establishing  that  Sebastian  was  the  owner  of  the 
policy  lies,  may,  I  think,  be  stated  thus :  First,  he  relies  upon  the 
fact  that  the  first  premium  on  the  policy  was  paid  by  Sebastian, 
and  for  that  purpose  he  produces  an  exhibit  marked  "A.  0.,"  which 
is  a  cheque  by  Triston  and  Hardey  upon  Messrs.  Coutts  for  the 
amount  of  the  premium  on  the  policy,  and  a  cheque  block  book, 
containing  an  account  showing  that  this  was  payment  for  an 
insurance  effected  in  the  Scottish  Widows'  Fund  Office,  and  was 
marked  ''  private,*'  as  being  a  sum  advanced  by  Sebastian  himself. 
*He  nest  relies  upon  two  entries,  showing  that  the  next  two  [  *2U  J 
premiums  on  the  policy  were  also  paid  by  Sebastian.  He  proves 
that,  by  entries  in  certain  accounts,  which  were  delivered  to  the 
plaintiff  on  behalf  of  James.  He  then  contends,  that  if  he 
establishes  that  these  premiums  were  paid  by  Sebastian,  James 
must  be  held  to  be  a  trustee  for  Sebastian,  in  analogy  to  a  principle 
established  in  cases  where  the  purchase-money  for  an  estate  is 
paid  by  one  person  and  the  conveyance  taken  in  the  name  of 
another,  in  which  case  the  latter  is  held  to  be  a  trustee  for  the 
former. 

In  the  first  place  (assuming,  as  I  do  for  the  present,  that  these 
premiums  were  paid  by  Sebastian  out  of  his  own  money),  I  do  not 
think  that  the  analogy  applies  to  a  case  of  this  description.  If  a 
man  buys  an  estate  for  a  sum  of  money  to  be  paid  down,  it  is 
very  material,  for  the  purpose  of  ascertaining  the  owner  of  the 
property,  to  see  who  paid  the  consideration-money ;  but  if  the 
estate  be  purchased  for  an  annual  annuity,  the  same  principle 
does  not  apply  until  you  ascertain  by  whom  the  whole  annuity 
has  been  paid. 

The  presumption  arising  from  the  payment  of  the  consideration- 
money  is  liable  to  be  rebutted  by  a  great  number  of  circumstances. 
The  money  might  have  been  lent  for  the  purpose  of  enabling  the 
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[R.B. 


Tkibton 

t. 
Uaudby 


[  '235  ] 


party  to  effect  the  purchase.  Here  there  were  various  dealings 
and  transactions  between  the  parties,  and  it  would  seem  to  be  a 
strong  matter  to  make  the  ownership  of  an  estate  depend,  either 
upon  what  might  turn  out  to  be  the  result  of  taking  some  com- 
plicated accounts,  or  upon  certain  items  of  payment  in  the  account, 
and  which  might  possibly  turn  out  to  have  been  made  by  one  person 
on  behalf  of  the  other.  In  order  to  have  enabled  me,  in  this  case, 
to  ascertain  the  due  weight  to  be  ^attached  to  these  particular 
items,  it  would,  undoubtedly,  have  been  of  great  importance  for  me 
to  have  known  the  state  of  the  accounts  between  James  and  the 
firm,  when  this  policy  was  effected ;  for  if  it  be  true,  as  is  alleged, 
that  Sebastian  owed  James  a  considerable  sum  of  money,  it  would 
not  seem  an  unreasonable  thing  for  James  to  effect  a  policy  upon 
his  brother's  life,  for  the  purpose  of  making  a  good  security.  I 
have  nothing  to  guide  me  with  respect  to  these  accounts;  but, 
assuming  it  to  be  proved,  as  I  do,  that  the  payment  of  the  first  and 
the  two  subsequent  premiums  was  made  by  Sebastian  or  his  firm 
out  of  his  proper  monies,  I  do  not  think  that  that  is  sufficient  to 
enable  me  to  come  to  the  conclusion,  that  the  policy  belonged  to 
Sebastian,  or  to  rebut  that,  which  appears  to  be  established 
prima  facie  by  the  form  and  declaration  upon  the  face  of  the 
policy. 


1851. 
Jnne  25. 

lUU  Court, 

UOMILLY, 
M.R. 

[  235  ] 


[  ^236  ] 


ALLFREY   v.  ALLFREY. 

(14  Beav.  235—241.) 

Hepetitions  in  a  fourth  examination  of  items  contained  in  former  ezanii- 
iiatiuns  held  impertinent,  the  principle  applicable  being  the  same  as  if  the 
repetition  had  been  contained  in  the  same  document. 

The  repetition  of  a  material  statement  is  impertinent. 

It  is  no  defence  to  an  application  to  strike  out  impertinent  matter,  to  say, 
that  it  will  make  the  pleading  inconsistent,  unmeaning,  or  insufficient,  for 
the  pleading  can,  and  should,  be  amended  if  necessary. 

By  the  decree  in  this  case(i)  it  was  referred  to  the  Master  to  take 
the  accounts  of  the  estate  of  the  intestate  George  AUfrey,  who  died 
in  1802.  The  representatives  of  the  administrator  of  the  intestate 
were  examined  upon  *interrogatories  in  the  Master's  office.  Having 
put  in  three  successive  examinations,  all  of  which  were  found 
insufficient,  they,  on  the  10th  of  April,  1851,  put  in  a  fourth 
examination.  This  contained  five  schedules,  which,  it  was  now 
admitted,  repealed,  to  a  great  extent,  the  items  of  account  contained 


(1)  84  K.  R.  15  (1  Mac.  &  O.  8"). 
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in  the  schedules  to  the  former  exaiDinations.     The  plaintiff  alleged,      allprky 
that  there  were  about  916  items,  or  162  folios  of  repetitions.  allprey. 

Under  the  73rd  of  the  General  Orders  of  the  3rd  of  April,  1828, 
this  examination  had  been  referred  for  impertinence.  The  Master 
certified  that  it  was  not  impertinent;  but  he  referred  it  to  the 
taxing  Master,  to  ascertain  what  extra  costs  had  been  incurred  by 
any  unnecessary  prolixity,  and  he  decided  that  such  extra  costs 
should  be  paid  by  the  defendants. 

The  plaintiff  took  exceptions  to  the  Master's  certificate,  which 
now  came  on  for  argument. 

Mr.  WalpoU  and  Mr.  Rascli,  for  the  plain tiflf.     *     *     * 

Mr.  Roupell  and  Mr.  W.  H.  Clarke,  for  the  defendants.    *     ♦     *        [  237  ] 

The  Master  of  the  Rolls  (without  hearing  a  reply) :  [  238  ] 

I  consider  it  of  the  greatest  importance  to  keep  the  records  of 
this  Court  as  free  as  possible  from  all  unnecessary  statements. 
Considering  the  necessary  length  of  pleadings,  and  the  necessary 
prolixity  of  documents  in  proceedings  in  this  Court,  it  is  of  the 
greatest  importance  to  keep  parties  within  proper  and  reasonable 
limits  and  bounds.  I  fully  concur  in  the  propriety  of  having  it 
clearly  proved  that  matter  is  impertinent  before  it  is  struck  out ; 
and,  where  there  is  doubt,  of  allowing  it  to  remain  until  the  hearing, 
when  it  can  be  better  ascertained  whether  it  is  material  or  not :  but 
I  also  think,  that  where  the  Court  sees  clearly  that  the  matter  is 
impertinent,  it  is  its  duty  to  act  at  once  upon  its  opinion,  and  to  strike 
it  out  of  the  record.  In  this  case  I  think,  that  it  is  clearly  imper- 
tinent to  repeat  the  *same  items  over  again,  in  exactly  the  same  C  *^^'^^  3 
words :  I  hold  that  to  be  a  clear  principle. 

I  think  besides,  that  the  order  which  the  Master  has  made  is  not 
sufficient  to  meet  the  justice  of  this  case.  The  principles  of  the 
Court  and  ihe  authorities  concur  in  this:  that  the  party  in  the 
wrong  ought  to  be  visited  with  the  costs.  Now  the  only  effective 
way  of  doing  that  in  the  present  case  is,  by  striking  out  the  imper- 
tinent matter,  in  order  that  the  costs  may  be  paid  at  once ;  and, 
what  is  of  still  more  importance,  in  order  that,  in  the  future  stages 
of  the  cause,  the  parties  may  not  be  burthened  with  the  expense 
consequent  on  the  length  of  proceedings  occasioned  by  the  repetition 
of  these  useless  statements.  Again,  if  it  were  referred  to  the 
taxing  Master  to  say  what  extra  costs  had  been  incurred  by  any 
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ALLtTBKT  unnecessary  prolixity,  it  would  assume,  that  the  statement  was 
allfrbt.  material,  but  prolix,  whereas,  in  my  opinion,  it  is  wholly  immaterial. 
I  am  of  opinion,  that  the  repetition  of  a  material  statement  is  of  itself 
immaterial,  and  impertinent.  If  it  were  not  so,  the  same  statement 
might  be  repeated  at  any  length,  and  any  number  of  times,  and  it 
would  be  imix)ssible  to  keep  pleadings  within  their  proper  limits. 
This  would  be  my  opinion  if  the  case  simply  stood  upon  one  single 
examination,  which  repeated  the  items  of  a  schedule  twice  over. 

But  it  is  said,  that  these  repetitions  are  not  in  the  same  doca- 
ment.     I  differ  in  thinking  that  a  further  examination  is  not  to  be 
treated  as  part  of  the  same  document,  or  as  part  of  the  original 
examination.    I  consider  that  all  these  examinations  together,  do, 
in  fact,  form  but  one ;  and  that  the  case  is  the  same  as  where 
several  answers  are  put  in  to  a  bill.    In  such  a  case,  if  exceptions 
[  *240  ]       ^YQ  taken  to  the  first  answer,  and  a  *f urther  answer  is  put  in, 
the  two  together  form  but  one  answer,  and  one  record;  and  if, 
upon  pretence,  that  it  was  convenient  to  the  defendant  to  have  all 
the  documents  together  in  one  answer,  a  defendant  thought  fit,  in 
his  further  answer,  to  repeat  every  word  which  he  had  stated  in 
the  original  answer,  the  Court  would  properly  expunge  the  repeti- 
tion.    I  consider,  therefore,  that  where  two  or  three  examinations 
are  put  in,  they  must  be  treated  and  read  as  one  document.    This 
fourth  examination  repeats  most  of  the  items  contained  in  the 
former  examinations,  with  some  further  statements  and  additional 
matters,  which,  it  is  stated,  make  one  entire  and  consistent  whole. 
It  is  said  that  it  was  for  the  benefit  of  the  plaintiff  to  have  this 
done.     That  might  possibly  be  true  if  it  had  been  done  in  this  form 
in  the  first  examination ;  but  it  is  no  excuse  for  the  defendants  now 
to  say,  that  it  is  for  the  benefit  of  the  plaintiff  to  have  it  in  this  form, 
after  they  have  been  doling  out  in  driblets  the  information,  which, 
from  the  beginning,  they  either  possessed,  or  might,  by  reasonable 
care  and  attention,  have  obtained. 

It  was  next  urged,  and  with  great  force,  that  if  you  strike  out 
from  this  examination  those  parts  which  are  impertinent,  the 
result  will  be,  that  the  whole  will  be  inconsistent  and  unmeaning, 
and  that  you  cannot  indict  for  perjury  upon  it,  because  it  would 
not  be  the  document  sworn  to.  I  am  of  opinion  that  this  is  no 
excuse.  I  have  known,  in  my  own  practice,  this  case  occur :  a  bill 
was  excepted  to  for  impertinence,  and  the  Coubt  directed  a  con- 
siderable portion  of  the  impertinent  matter  to  be  struck  out.  The 
bill,  though  impertinent,  was  not  originally  demurrable,  but,  by 
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striking  out  passages  as  imperlinent,  the  bill  became  nonsensical ; 
and  the  pleader  not  having  altered  the  bill,  the  defendant  put  in  a 
demurrer,  which  was  allowed,  the  *  Court  saying,  that  it  was  a  conse- 
quence produced  by  the  plaintiff  *s  own  misconduct,  in  originally 
setting  forth  impertinent  matter.  So  here,  when  the  impertinent 
matter  has  been  struck  out,  the  defendants  must  reform  their 
examination,  in  order  to  make  it  complete  and  consistent. 

It  is  said  that  if  the  passages  are  simply  struck  out,  the  effect  will  be 
to  make  the  examination  insufficient.  That  may  be  the  effect,  but  the 
defendants  will  have  an  opportunity  to  put  in  a  perfect  examination. 

The  result  is  that  in  my  opinion  these  passages  are  impertinent, 
and  must  be  struck  out  of  the  schedules. 


Allprkt 

V. 

Allfret. 

[•241] 


8ENH0USE  V.  HALL. 

(14  Beav.  241—249.) 

By  a  settlement,  the  wife's  father  covenanted  to  pay  3,000/.  to  tinistees  for 
the  husband  for  life,  then  to  the  wife  for  life,  and  afterwards  for  the  younger 
children ;  but  it  was  provided,  that  upon  the  husband's  settling  a  certain  real 
estate,  he  should  become  absolutely  entitled  to  the  3,000/.  In  1814,  the 
husband  assigned  that  sum  to  trustees  for  his  wife,  duiing  their  joint  lives. 
In  1820,  the  estate  was  settled,  and  in  1823  the  3,000/.  was  paid  to  the 
tnuteee,  who  paid  it  over  to  the  husband,  taking  his  bond  for  the  amount. 
The  husband,  by  his  will,  directed  his  debts,  including,  as  he  declared,  this 
bond,  to  be  paid  out  of  his  real  estate :  Held,  that,  upon  satisfaction  of  the 
wife's  claim,  the  debt  upon  the  bond  ceased. 

[This  case  does  not  appear  to  have    any  practical    application    to  other 
decisions.] 
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LEES   V.  LA  FOREST. 

(14  Beav.  250—264.) 

Upon  the  dissolution  of  a  partnership,  a  deed  was  executed,  whereby  the 
retiring  partner  assigned  the  debts  to  the  continuing  partners,  giving  thom 
an  irrevocable  power  of  attorney  to  receive  them,  and  covenanting  not  to 
interfere  in  their  collection.  The  surviving  partners  continued  their  deal- 
ings with  one  of  the  debtors  to  the  old  firm,  and  without  the  sanction  of 
the  retiring  partner,  took  a  security  in  their  own  name  for  the  aggregate 
amount  of  the  old  and  new  debt :  Held,  that  thej'  thereupon  made  them- 
selves personally  responsible  to  the  retiring  partner  for  his  share  of  the 
debt.  Held,  also,  that  they  would  have  been  equally  liable  as  partners, 
independent!}'  of  the  deed. 

Refusal  to  refer  to  arbitration  in  pui-suance  of  an  agreement  is  not  of 
itself  a  sufficient  reason  for  refusing  costs  to  a  successful  party. 

A  PABTMBRSHip,  wbich  had  been  carried  on  between  the  plaintiff 
Lees  and  the  defendants  Laforest,  expired  on  the  80lh  of  Jane, 
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Licks         1886,  and  on  the  following  day  an  agreement  was  executed,  which 
ft 
LAroBEST.     arranged  the  terms  on  which  the  plaintiff  should  retire  from  the 

business,  and  the  defendants  take  to  the  stock  and  debts. 

The  stock  was  to  be  valued  and  taken  by  the  defendants,  and 
they  were  to  take  upon  themselves  all  the  debts  due  to  the 
partnership,  and  give  the  plaintiff  bills  for  the  amount  of  his  share, 
payable  in  equal  portions  at  four,  eight,  twelve,  and  sixteen  months; 
but  in  case  of  any  of  the  debts  remaining  unpaid  at  the  end  of 
sixteen  months,  the  plaintiff  was  to  pay  back  his  share  of  them. 

The  accounts  having  been  taken,  and  the  share  of  the  plaintiff  in 
the  stock  and  debts  having  been  ascertained  to  amount  to  8,34B{., 
the  bills  were  given  and  the  agreement  was  then  embodied  in  a 
L  *2'>i  ]  deed,  made  between  the  ^plaintiff  and  the  defendants,  and  dated  on 
the  15th  of  August,  1836.  After  reciting  the  agreement,  the 
plaintiff  thereby  assigned  to  the  defendants  the  stock  in  trade  &c., 
and  the  debts  &c.  due  to  the  firm.  And  he  appointed  the  defendants 
his  attornies  to  ask  for,  demand,  &c.,  the  stock  in  trade,  debts  <&c., 
and,  in  default  of  payment,  to  sue  for  the  same  &c.,  to  give  receipts, 
and  to  use  his,  the  plaintiff's,  name,  and  generally  to  perform  all 
other  requisite  acts  &c.,  he  agreeing  to  confirm  them. 

The  plaintiff  also  covenanted  with  the  defendants,  that  he  would 
not,  at  any  time  thereafter,  revoke  the  power  thereinbefore  contained, 
for  receiving  and  enforcing  payment  of  the  stock  in  trade,  debts 
and  premises,  or  interfere  in  the  collection  thereof,  but  that  all  the 
same  premises  should  and  might  be  peaceably  held,  received, 
retained  and  applied  by  the  defendants. 

And  it  was  thereby  provided,  that  the  defendants,  by  debiting 
themselves  with  the  debts  due  to  the  late  partnership,  were  not  to  be 
considered  as  having  taken  upon  themselves  the  sole  risk  thereof, 
but  that  the  same  should  be  subject  to  such  repayment  as 
aftermentioned.  The  plaintiff  then  covenanted,  in  case  any  of  such 
debts  should  be  unpaid  at  the  expiration  of  sixteen  months,  he,  the 
plaintiff,  would  repay  the  defendants  seven-sixteenths  of  the  amount 
thereof.  But  if  the  defendants,  upon  being  required  by  the 
plaintiff,  should  refuse  or  neglect  to  enforce  any  particular  debt, 
then  that  the  defendants  should  not  be  intitled  to  call  upon  the 
plaintiff  for  any  part  of  the  loss  which  might  arise  upon  any  debt, 
which  they  should  refuse  or  neglect  to  enforce,  after  being  required 
so  to  do.  And  it  was  further  agreed,  that  after  the  plaintiff  should 
have  repaid  his  seven-sixteenths  of  the  amount  of  any  of  the 
[  *252  ]       aforesaid  ^unpaid  debts,  such  debts  should  be  collected  and  received 
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by  and  at  f  he  joint  risk  and  expense  and  for  the  joint  benefit  of  the        Lkks 
parties,  in  the  proportions  therein  stated,  viz.  seven-sixteenths  for     laporkst. 
the  plaintiff  and  the  remainder  for  the  defendants.     There  was  a 
provision  for  referring  all  disputes  to  arbitration. 

At  the  time  of  the  dissolution,  Mr.  Moreton,  a  customer  of  the 
partnership,  was  considerably  indebted  to  them ;  and  his  debt, 
amounting  to  813Z.,  remaining  unpaid  at  the  expiration  of  the 
sixteen  months,  the  plaintiff,  according  to  the  terms  of  the  deed  of 
dissolution,  repaid  his  share  of  the  debt  to  the  defendants. 

Mr.  Moreton  continued  his  dealings  with  the  defendants,  and 
made  payments  to  them,  generally,  exceeding  the  amount  due  to 
the  old  partnership. 

By  indenture,  dated  the  5th  of  December,  1839,  and  made 
between  Moreton  of  the  one  part,  and  the  defendants  of  the  other, 
after  reciting  that  Moreton  was  indebted  to  the  defendants  in  the 
sum  of  2,068/.  (which  was  the  aggregate  of  the  debt  of  813Z.  due  to 
the  old  and  the  amount  due  to  the  new  firm),  he  assigned  certain 
reversionary  property  expectant  on  the  death  of  his  mother  to  the 
defendants,  subject  to  redemption,  on  payment  to  the  defendants  of 
the  whole  debt  and  interest,  on  the  5th  of  December,  1840,  or  upon 
the  decease  of  his  mother,  which  should  first  happen ;  and  interest 
in  the  mean  time.  Moreton  also  covenanted  to  pay  the  amount  on 
the  several  days  appointed  for  payment  thereof. 

On  the  5th  of  December,  1849,  one  of  the  defendants  obtained  a 
judgment  against  Moreton,  in  his  own  name,  for  the  full  amount 
due  on  his  mortgage. 

The  mortgage  security  was  taken,  and  the  judgment  obtained,        [253] 
without  the  concurrence  of  the  plaintiff. 

Moreton's  mother  died,  and  810Z.  only  was  realised  on  the 
security. 

The  defendants  insisted,  that  this  sum  ought  to  be  apportioned 
between  the  old  and  new  debt,  in  proportion  to  their  amount,  and 
that  the  plaintiff,  in  respect  of  his  seven-sixteenths  of  the  old 
debt,  was  entitled  to  the  sum  of  135/.  only.  On  the  other  hand, 
the  plaintiff  contended,  that  he  was  entitled  to  a  full  share  of 
seven-sixteenths  of  the  whole  debt  of  813Z.  and  interest,  and  he  filed 
this  bill  to  establish  this  claim. 

Mr.  Lloyd  and  Mr.  Rogers ,  for  the  plaintiff: 

First,  under  the  deed  of  August,  1836,  the  defendants  became 
trustees  or  agents  for  the  plaintiff,  and  having  continued  their 
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Lies  dealings  with  the  old  easterners  for  their  own  benefit,  they  were 
LAFORK8T.  bound,  in  daty  to  the  plaintiff,  to  apply  the  first  receipts  in  dischar^re 
of  the  old  debt.  Independently  of  that  duty,  the  law,  in  the 
absence  of  any  specific  appropriation  by  the  debtor,  will  direct  the 
application  of  money,  paid  generally,  towards  the  discharge  of  the 
older  debt.  Clayton* s  eaAe  {\),  Toiibnin  v.  Copland  (2)^  Copland  v. 
Totdmin  (3).  Secondly.  The  defendants  are  personally  liable  to 
pay  the  plaintiff  his  full  share  of  the  old  debt,  in  consequence  of  the 
mode  in  which  they,  without  the  concurrence  of  the  plaintiff,  have 
dealt  with  the  old  debt.  They  have  mixed  it  up  with  their  own  debt 
in  the  mortgage  taken  by  them  in  1839,  for  2,068/.,  in  which  they 
[  *254  ]  represented  the  *  whole  as  a  debt  due  to  them.  They  have  adopted  the 
debt  as  their  own,  and  made  themselves  liable  to  the  plaintiff  for 
his  share  of  it.  The  debt,  originally  a  simple  contract  debt,  has 
been  extinguished  in  the  specialty,  and  by  the  mortgage  they 
debarred  themselves  from  suing  for  twelve  months.  By  this  and 
by  the  judgment  (obtained,  not  in  the  joint  names  of  the  plaintiff 
and  defendants,  but  in  the  name  of  one  of  the  defendants 
alone),  the  plaintiff  was  prevented  bringing  any  action  either  in  the 
names  of  the  old  firm  or  in  his  own  for  the  recovery  of  this  debt : 
King  v.  Hoare  (4).  The  defendants  having  thus  prejudiced  the 
rights  of  the  plaintiff  have  rendered  themselves  personally  liable  for 
the  amount. 

They  asked  a  declaration,  that  the  defendants,  by  taking  the 
security  and  by  their  mode  of  dealing  with  the  debt  due  from 
Moreton  to  the  old  firm,  had  adopted  it,  and  become  liable  to  pay 
the  plaintiff  seven-sixteenths  thereof,  or,  in  the  alternative,  a 
declaration,  that  all  monies  received  by  the  defendants  after  the 
80th  of  June,  1836,  ought  to  be  applied,  in  the  first  place,  in 
liquidation  of  the  old  debt. 

[They  also  cited  Bonser  v.  Cox(5),  Samuell  v.  Howarth{6), 
Le  Fevre  v.  Lloyd  (7).] 

Mr.  R,  Palmer  and  Mr.  John  BaUy  for  one  of  the  defen- 
dants.    *     *     ♦ 

[  265  ]  jj/,.^  lioupell  and  il/r.  C  TIaZZ,  for  the  other  defendants : 

This  is  neither  a  case  of  agency  nor  of  trust,  but  one  of  partnership, 

(1)  15  R.  R.  161  (1  Mer.  572).  (4)  67  B.  E.  694  (13  M.  &  W.  494). 

(2)  51  E.  E.  414  (3  Y.  &  C.  Ex.  Eq.  (5)  63  E.  E.  32  (6  Beav.  110). 
625).  (6)  17  E.  E,  81  (3  Mer.  272). 

(3)  51  E.  E.  428  (7  01.  &  Fin.  349).  (7)  15  E.  E.  044  (6  Taunt  749). 
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in  which  all  had  an  equal  riglit  to  receive  the  money,  and  to  sue  for         Lkks 
it,  and  were  jointly  liable  for  any  losses.  Laporest. 

The  defendants  were  under  no  obligation  to  apply  these  receipts  [  2.')H  ] 
towards  the  payment  of  the  old  debt ;  the  subsequent  transactions 
with  Moreton  were  separate,  new,  and  distinct ;  and  it  could  never 
be  said,  that  if  the  defendants  had  lent  him  money  which  he  repaid, 
the  amount  ought  to  be  applied  in  discharging  an  independent  debt 
due  to  other  persons.  The  plaintiff  himself  might  have  had  sub- 
sequent dealings  with  Moreton :  would  he  be  bound  by  any  such 
rule  ?  It  is  said,  that  the  debt  has  merged ;  but  that  is  only  in  a 
higher  and  better  security,  and  the  mortgage  did  not  prevent  the 
plaintiff  exercising  an  immediate  right  of  suit. 

The  plaintiff  has  not  been  prejudiced,  and  no  case  of  default  has 
been  established  against  the  defendants.  They  have  done  the  best 
for  the  interests  of  the  plaintiff,  which  is  all  they  were  bound  to  do, 
and  they  have  offered  to  refer  the  whole  matter  to  arbitration, 
under  powers  contained  in  the  deed  of  dissolution. 

Mr.  Uoyd  was  not  heard  in  reply. 

Thb  Master  of  the  Bolls: 

I  think  the  plaintiff  is  entitled  to  a  decree  in  this  case,  upon  the 
grounds  that  I  shall  presently  state. 

The  plaintiff  and  the  two  defendants  carried  on  a  partnership  [  257  ] 
together,  which  they  put  an  end  to  in  the  month  of  June,  1836, 
when  an  agreement  was  entered  into,  which  was  finally  concluded 
by  a  deed  dated  the  15th  of  August,  1836.  It  is  to  be  observed, 
that  if  there  had  been  no  deed  at  all,  the  partnership,  though 
dissolved,  continued  (as  Lord  Eldon  observed)  for  some  purposes, — 
namely,  for  the  purpose  of  winding  up.  I  consider  it  to  be  clearly 
established  in  this  case,  that  the  new  firm  adopted  a  new  set  of 
books,  and  that  they  did  not  carry  the  balance  over  from  the  old 
partnership  to  the  new,  but  merely  ascertained  the  debts  due  to  the 
old  firm,  and  took  means  to  get  them  in.  One  very  important 
consideration  in  this  case  is,  whether  any  fiduciary  relation 
existed  between  the  plaintiff  and  the  defendants.  Partners  are 
agents  for  each  other  in  all  matters  within  the  scope  of  the  partner- 
ship, and  independent  of  any  question  that  may  arise  upon  this 
deed,  I  apprehend  this  to  be  one  of  the  principles  which  enables 
this  Court,  upon  a  dissolution  of  the  partnership,  to  take  an 
account  of  the  partnership  assets,  and  to  have  that  partnership 
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Licks  wound  up  under  fche  direction  of  the  Court.  But  if  one  partner 
LAF0RB8T.  does  this,  either  by  his  own  inherent  authority  as  a  partner,  or  by 
arrangement  with  the  other  partners,  he  is  still  an  agent  for  the 
partnership,  and  in  all  his  acts,  he  is  to  be  treated  as  an  agent  for 
the  partnership,  and  as  dealing  for  the  benefit  of  the  other  partners, 
who  are  his  principals. 

Are  the  facts  or  the  consequences  flowing  from  these  principles 
at  all  varied  by  the  deed,  or  are  they  not  rather  strengthened  by 
it  ?  Here  is  a  deed,  by  which  the  plaintiff,  the  retiring  partner, 
assigns  to  Messrs.  Laforest,  the  remaining  partners,  all  the  debts 

[  '258  ]  and  securities  due  to  the  firm,  with  an  irrevocable  power  *of 
attorney  to  collect  and  get  in  the  assets,  and  to  use  his  name,  and 
a  covenant,  on  his  part,  that  he  will  ratify  every  thing  they  do ; 
but  there  is  no  power  to  compound  for  debts :  there  is  no  power  to 
do  any  thing  more  than  to  get  them  in. 

The  obvious  meaning  of  the  power  is,  that  it  shall  continue  until 
the  debts  are  all  got  in.  The  expression  is,  ''  that  he  shall  not,  at 
any  time  hereafter,  revoke  that  power,  and  that  he  shall  not  inter- 
fere in  the  collection  of  the  debts."  It  is  said,  that  this  must  be 
construed  to  mean  until  the  sixteenth  month  had  elapsed,  by 
reason  of  the  last  clause,  by  which  it  is  agreed,  that  after  the 
plaintiff  shall  have  repaid  his  seven-sixteenths  of  the  debts  then 
unpaid,  they  **  shall  be  collected  and  received  by  and  at  the  joint 
risk  and  expense,  and  for  the  joint  benefit  of  the  parties  hereto/' 
It  has  been  argued  by  one  party,  that  if  you  cannot  read  these  two 
clauses  together,  you  must  reject  the  latter  and  adopt  the  first ; 
but  the  other  party  admits,  that  if  you  can  consistently  do  so,  you 
must  read  these  clauses  together.  I  cannot  limit  the  words  respecting 
the  irrevocable  power  of  attorney  or  the  covenant  that  he  shall 
never  interfere,  without  altering  the  express  meaning  of  the  words  ; 
and  it  appears  to  me,  that  they  may  be  perfectly  well  satisfied  by 
holding,  that  when  the  parties  say  that  the  debts  *'  shall  be  collected 
and  received  by  and  at  the  joint  risk  and  expense,  and  for  the 
benefit  of  the  parties  thereto,"  they  are  referring  to  the  collection 
and  receipt  in  the  mode  previously  specified  in  the  deed :  and  it  is 
also  to  be  observed,  that  a  man  who  receives  by  his  attorney,  does, 
in  law  and  in  substance,  receive  by  himself.  The  object  of  this 
clause  is  not  to  alter  or  vary  the  mode  of  collection  and  receipt,  but 
to  say  that  the  collection  and  receipt  specified  in  the  deed  is  to  be 

[  *'2b^  ]  at  the  joint  risk,  and  at  the  joint  expense  and  for  the  *joint  benefit 
of  the  parties,  and  in  the  same  proportions  as  the  other  funds,  that 
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is  to  say,  that  this  species  of  joint  partnership  interest  is  to  con-        Leks 

tinae  after  the  sixteen  months  have  elapsed,  and  that  all  parties    lafobkst. 

shall  be  equally  liable  for  any  risk  or  expenses  incurred  in  getting 

in  the  Ihen  outstanding  debts.     I  consider  that  the  word  ''by  ' 

does  not  affect  or  alter  the  true  construction  of  the  former  part  of 

the  deed,  but  that  it  applies  to  the  collection  by  the  defendants. 

The  clause  which  provides,  that  if  the  defendants,  after  notice,  shall 

neglect  to  enforce  any  particular  debt,  they  shall  not  be  entitled  to 

call  upon  Lees  for  any  part  of  the  loss,  applies  only  to  the  sixteen 

months,  for  after  that,  the  plaintiff  could  not  be  called  on  to  pay 

any  thing :  he  could  only  have  to  receive. 

I  have  gone  through  these  clauses  of  the  deed,  for  the  purpose  of 
showing  what  appears  to  me  to  be  its  scope  and  object.  It  appears 
to  me  to  have  constituted  a  strictly  fiduciary  relation  between  the 
plaintiff  and  the  defendants ;  there  was  a  complete  equitable 
assignment  of  the  debts,  which  the  defendants  were  to  get  in,  both 
before  and  after  the  sixteenth  month ;  the  plaintiff  had  no  power 
whatever  of  interfering  in  the  matter,  further  than  this :  that  he 
had  po^er,  down  to  the  expiration  of  sixteen  months,  to  require 
them,  by  writing,  to  get  in  any  debts,  in  order  to  protect  himself 
from  the  obligation  to  pay  back  seven-sixteenths  of  any  such  debt, 
but  he  could  not  interfere  in  any  respect  in  the  collection  of  those 
debts,  which  was  solely  entrusted  to  the  defendants. 

I  now  come  to  consider,  what  were  the  duties  attached  to  persons 
standing  in  that  relation;  these  duties  stand  upon  plain  and 
obvious  principles  of  equity,  which  are  daily  acted  on  and  enforced 
by  this  Court.  I  think  ♦it  unnecessary  to  say  whether  the  defen-  [  *260  ] 
dants  were  trustees  or  mere  agents,  for  with  respect  to  this  matter, 
in  either  character,  their  duties  and  liabilities  to  the  plaintiff  were 
the  same.  Their  duty,  I  apprehend,  was  this ;  to  take  every 
means  in  their  power  for  getting  in  the  debts  of  the  old  firm.  The 
fact  that  they  had  an  interest  in  these  debts  does  not,  in  my  opinion, 
alter  or  affect  their  duties  towards  the  plaintiff,  who  had  engaged 
with  them  not  to  take  any  active  part  in  this  matter.  Now  what 
takes  place  ?  813Z.  was  due  from  Moreton ;  Messrs.  Laforest  had 
subsequent  dealings  with  this  gentleman,  and  in  the  month  of 
December,  1889,  they  took  a  security  by  way  of  mortgage;  but 
for  what  ?  Not  for  the  debt  of  the  old  firm,  but  for  their  own 
debt  joined  with  the  debts  of  the  old  firm.  Now  was  that  consistent 
with  their  duty  either  as  agents,  or  as  trustees  in  the  fiduciary 
relation  in  which  they  stood  ?  I  apprehend  their  duty  was  to  take 
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Lees         every  means  in  their  power  to  get  in  the  debts  of  the  old  firm  before 
LAFOUB8T.     they  attempted  to  get  in  their  own ;  and  if  they  took  any  step 
which  made  it  impossible  to  get  in  separately  and  distinctly,  the 
debt   of   the    old   firm,  and  united  their  own  debt  with   it,  they 
must  be  considered  as  having  treated  and  adopted  the  former  debt 
as  their  own.     I  am  proceeding  upon  the  assumption  that  this  was 
done  without  the  knowledge,  sanction,  or  assent  of  the  plaintiff. 
The  debt  of  818/.,  due  to  the  old  firm,  together  with  their  own  debt, 
amounted  to  2,068/.,  they  took  a  security,  by  way  of  mortgage,  for 
this    total   amount    of   2,068/.,   as   due  to  them,  the  defendants, 
without  saying  a  word  about  the  plaintiff.     Now  after  that,  could 
the  plaintiff  have  sued  at  law?    I  apprehend  that  he  could  not; 
for,  independently  of  the  fact  that  he  had  covenanted  not  to  do  so, 
and  that  this  Court  would  have  restrained  him  from  so  doing,  it  is 
[  *26i  ]      to  be  observed,  that  if  he  had  sued  at  law  he  must  have  done  *80 
in  the  name  of  himself   and   the   Laforests,  and   it  would  have 
appeared,   that  in   point  of  fact,   there  was  no  debt  due  to  the 
defendants  and  the  plaintiff  Lees  jointly,  and  consequently  a  plea 
in   abatement  might  have  been   effectually   pleaded,  so   that,   in 
substance,  the  plaintiff  could  never  have  sued  for  his  debt.    It  is 
the  duty  of  every  person  acting  as  agent  or  standing  in  a  fiduciary 
relation  to  do  the  best  he  can  for  his  principal,  or  cestui  que  trust. 
The  effect  of  this  deed  was  to  give  the  defendants  interest  for  five 
years  upon  their  own  debt :  is  it  possible  now  to  replace  the  parties 
in   the    same   situation  in    which  they  previously  stood?    Is  it 
possible  to  ascertain,  or  is  any  evidence  given  to  show,  that  if  an 
action  had  been  brought  to  enforce  payment  of  the  818/.  (which  I 
think  it  was  the  duty  of  the  defendants  to  enforce)  the  money, 
which  was  applied  in  payment  of  the  interest  of  the  defendants' 
debt,  might  not  have  been  applied  in  the  discharge  of  the  debt  of 
818/.  ?    Can  it  be  said  that  if  it  had  been  so  applied,  and  security 
had  been  taken  for  the  debt  of  818/.  only,  the  whole  might  not 
have  been  liquidated  ? 

As  I  think  it  the  duty  of  persons  standing  in  a  fiduciary  relation, 
to  do  every  thing  in  their  power  for  the  purpose  of  performing  that 
duty,  so  I  am  of  opinion  that  these  defendants  were  bound  to 
disregard  their  own  interest ;  and  that  if  they  so  coupled  their  own 
interest  with  that  of  the  person  whom  they  represented,  as  to  be 
unable  to  replace  him  in  the  same  situation  in  which  he  was 
before,  they  must  be  taken  to  have  made  themselves  substantially 
responsible  to  him  for  that,  which,  but  for  th^ir  copdact,  might. 
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and  for  aught  the  Court  knows,  would  have  been  the  consequence        lkes 
of  taking  proper  steps.     I  am,  therefore,  of  opinion,  without  going     latorkst. 
into  any  question  as  to  the  appropriation  of  payments,  *that  upon       [  *2(i2  ] 
the  execution  of  that  deed,  the  debt,  in  substance,  became  theirs ; 
and  that  they  became  liable  to  pay  the   plaintiff  his  proportion 
of  it. 

It  is  said,  and  no  doubt  this  is  a  material  part  of  the  case,  that  a 
))erBon  may  adopt  a  transaction  of  this  description  ;  and  that  if  he 
does,  he  cannot  afterwards  complain  of  it.  Now,  two  letters  are 
referred  to,  and  only  two,  as  having  any  bearing  upon  this  subject 
(His  Honour  here  considered  them  in  detail,  but  concluded  that 
there  had  been  no  adoption.) 

I  am  of  opinion,  that  the  law  would  be  exactly  the  same,  if  no 
deed  had  been  executed  upon  the  retirement  of  the  plaintiff;  and 
that  if  continuing  partners,  who  are  bound  to  get  in  debts  belonging 
to  an  old  firm,  think  fit  to  enter  into  a  new  arrangement  with  the 
debtors  of  the  old  firm,  by  which  those  debtors  become  the  debtors 
of  the  new  firm,  and  the  debts  of  the  old  firm  become  merged  in 
that  of  the  new  firm,  by  a  security  taken  for  the  aggregate  debt, 
such  continuing  partners  are  liable  to  the  retiring  partners  for  the 
amount  of  the  old  debt  as  one  of  the  assets  received  by  them. 
The  circumstance  that  Lees  has  taken  no  active  step  in  this 
matter  does  not,  I  think,  prejudice  him  in  this  respect.  It  is  not 
pretended  that  there  has  been  any  acquiescence  or  sanction  on 
his  part  other  than  that  which  is  to  be  gathered  from  these  two 
letters. 

As  to  the  costs,  it  is  said  I  ought  not  to  follow  the  course  that  I 
am  always  desirous  of  following  when  I  can :  which  is,  to  give  to 
the  party  who  succeeds  his  costs.  It  is  said,  in  the  first  place,  that 
the  defendants  offered  to  do  all  they  could  be  expected  to  do.  My 
opinion  is,  they  did  not  do  so.  Secondly,  it  is  said,  that  they 
offered  to  refer  the  matter  to  arbitration  to  the  two  *gentlemen  f  **^^^  ^ 
named  in  the  deed.  It  has  long  been  settled,  that  an  offer  to  refer 
to  arbitration  is  no  bar  to  a  suit ;  I  am  of  opinion  that  this  is  no 
reason  for  depriving  the  plaintiff  of  his  costs,  and  that  he  had  a 
right  to  come  into  this  Court  if  he  thought  fit.  My  experience  in 
arbitrations  has  unfortunately  been,  that  greater  expense  has  been 
incarred  and  greater  time  has  been  occupied  in  arbitrations  than  if 
the  parties  had  come  at  once  into  Court.  I  cannot,  with  that 
knowledge,  consider  that  a  mere  refusal  to  refer  the  case  to 
arbitration  disentitles  the  plaintiff  to  his  costs. 

7—2 


100  1851.     CH.     14  BEAV.  268.  [r.b. 

Lrks  The  decree  I  propose  to  make  will  be  something  in  this  form : 

LAFcmEST.  Declare  that,  upon  and  after  the  execution  of  the  deed  of  the  5tb  of 
December,  1889,  the  defendants  became  and  were  liable  to  pay  to 
the  plaintiff  seven-sixteenths  of  tlie  sum  of  818Z.  12s.  2(f.,  and 
interest  at  4  per  cent.;  and  refer  it  to  the  Master,  in  case  the 
parties  differ,  to  calculate  the  amount. 

I  think  the  plaintiff  is  not  entitled  to  the  benefit  of  the  security 
which  he  repudiates.  Upon  the  execution  of  the  mortgage,  an 
equitable  debt  became  due  from  the  defendants  to  the  plaintiff, 
and  therefore  they  are  now  only  liable  to  pay  that  debt  and 
interest. 


1^,5'-         The  LONDON  GAS-LIGHT  COMPANY  v.  SPOTTIS- 

July  9. 

-^  W()ODE(l). 

Jiollt  Cimrt.  ,      „ 

KOMI..LT,  (14  Beav.  264-274.) 

^'^  Where  a  plaintiff  at  his  option  may  either  file  his  bill  against  A.  and  B., 

[  264  ]  or  afjainst  A.  alone,  and  he  takes  the  foimer  course,  and  B.  afterwards  dies, 

lie  cannot,  at  the  hearing,  by  waiving  relief  against  B.*s  estate,  proceed 
against  A.  alone,  in  the  absence  of  B.*s  representatives. 

Where  one  of  several  trustees  dies  pending  a  suit  which  does  not  seek 
to  charge  them  personally  in  that  character,  his  representatives  are  not 
necessary  parties;  for  the  trusteeship  survives. 

A  PRELIMINARY  qucstion  on  this  occasion  was,  whether  the 
representatives  of  the  defendant  Easton,  who  had  died  pending  the 
suit,  were  necessary  parties. 

It  appeared,  that  the  London  Gas-light  Company  was  established 
in  1883,  and  was  subsequently  incorporated  by  Act  of  Parliament 
in  1844.  The  relations  between  the  shareholders  and  the  duties  of 
the  trustees  and  directors  were  regulated  by  a  deed  of  settlement 
dated  the  30th  September,  1836. 

This  bill,  which  was  filed  by  the  corporation  against  Easton  and 
the  other  former  directors  and  trustees,  stated,  that  a  contract  had 
been  entered  into  wiih  James  Eeid  for  supplying  the  Company  with 
coals,  for  the  amount  of  which  he  was  to  draw  bills  of  exchange  on 
the  Company ;  and  it  complained,  that  in  1842,  under  cover  of  this 
arrangement,  the  funds  of  the  corporation  had  improperly,  and  in 
breach  of  trust,  been  lent  to  James  Eeid,  by  means  of  the  Company 
accepting  and  paying  bills  drawn  by  Eeid  on  the  Company,  to  an 
amount  far  beyond  the  supplies  of  coal.  According  to  the  state- 
ments in  the  bill,  Easton  was  originally  an  auditor ;  but  the  bill 

(1)  Joint  Stock  Discount  Co.  y.  Broimi  (1869j  L.  E.  8  Eq.  376,  20  L.  T.  692. 
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Company 

r. 
Spottis- 

WOODE. 

[265] 


alleged,  that  in  Febraary,  1842,  be  bad  been  appointed  a  trustee  in  The  LoNnoN 
the  place  of  a  deceased  trustee. 

The  bill  stated,  that  in  the  month  of  April,  1843,  the  directors 
and  trustees. became  desirous  of  procuring  from  Beid  some  security 
for  the  money  then  due  from  him  to  the  said  Company,  and  that 
Reid  agreed  to  give  them  some  security,  upon  receiving  from  the 
directors  and  trustees  the  further  sum  of  6,000/.,  and  to  secure  the 
repayment  of  the  said  sums,  including  the  further  loan  of  6,000/.  by 
a  mortgage  of  a  certain  colliery  in  the  county  of  Durham.  **  That 
the  said  directors  and  trustees,  in  further  violation  and  breach  of 
the  trusts  of  the  said  indenture  of  settlement,  agreed  to  make,  and 
did,  in  fact,  out  of  the  funds  of  the  Company,  make  the  further 
advance  of  6,000Z.  to  Beid ; "  and  that,  on  the  21st  and  22nd  of 
April,  1848,  he  executed  to  Easton,  and  the  four  other  trustees  of 
the  Company,  two  mortgages,  for  securing  the  6,000/.  (stated  to 
have  been  lent  to  him  to  complete  a  purchase  therein  mentioned), 
and  the  other  sums  then  due  to  tlie  Company. 

Beid  became  bankrupt  in  1846 ;  and  in  1848  the  directors  and 
trustees  resigned. 

This  bill,  which  was  filed  in  December,  1848,  prayed  a  declaration 
that  the  acceptance  of  the  bills  and  the  advances  made  to  Beid  out 
of  the  monies  of  the  Company  were  breaches  of  trust :  that  Easton 
and  the  other  directors  and  trustees  were  liable  to  repay  the  sums 
lent  to  Beid:  that  the  mortgage  securities  constituted  a  first 
charge,  and  for  an  account  of  the  rents. 

At  a  former  hearing  it  had  been  held,  that  tlie  assignees  of  Beid 
were  necessary  parties,  and  they  were  accordingly  made  parties  by 
amendment. 

The  cause  again  came  on,  but  just  before  the  present  hearing 
Easton  had  died,  and  his  representatives  had  not  been  made 
parties. 


Mr.  iJ.  Painter  and  Mr.  Selivyn  for  the  plaintiflfs.  [  266  ] 

Mr.  Kenyon  Parker  and  Mr.  Erskine,  for  the  directors  : 

The  cause  cannot  proceed  in  the  absence  of  the  representatives  of 
Easton.     *     *     The  case  of  Walker  v.  Synwnds  (1),  as  explained  in        [  267  ] 
Munch  V.  Cockerell  (2),  shows,  that  all  trustees  are  prinut  facie  neces- 
sary parties  to  a  suit  complaining  of  a  breach  of  trust,  although 
execution  might  be  taken  out  against  one  only. 

(1)  19  E.  R.  ltd  (3  Swaiist  75).  (2)  42  R.  R.  165  (8  Sim.  231). 
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The  Londok       Here  Easion  was  made  a  party  to  the  suit,  and  relief  was  prayed 

CoiiPAKY      against  him,  and  it  is  not  competent  to  the   plaintiffs  to  vary  the 

SPOTTT8-       frame  of  the  record,  and  place  the  defendants  in  a  worse  position  than 

wooDE.       tliey  would  have  heen  if  Easton  were  still  alive.     The  case,  in  that 

view,  is  p;overned  by  Fusnell  v.  Ehvin  (i).  *     *     * 

If  Easton's  representatives  were  made  parties,  the  amount  of 

liability  would  be  ascertained,  and  the  assignees  would  be  bound 

[  *2H8  ]       by  the  result,  so  that  it  would  *not  be  necessary  to  prove  it  again 

in  a  subsequent  suit  for  contribution.     [They  also  cited  Jones  v. 

Hmvells{2),] 

Mr,  WalpoJe,  for  Spottiswoode,  took  no  part  in  the  objection. 

Mi\  R.  Palmer  and  Mr.  Selwi/n,  in  answer  to  the  objection, 
[distinguished  the  cases  cited  for  the  defendants]  : 

Easton  was  a  mere  trustee,  in  whom  the  property  of  the  Com- 
pany was,  for  convenience,  vested ;  of  this  he  was  a  joint  tenant, 
and  the  right  to  it  is  now  vested  in  the  survivors,  and  not  in  his 
representatives.  We  are  willing  to  waive  all  relief  against  these 
parties,  and  all  standing  in  the  same  position. 

It  is  not  necessary  (o  make  all  the  persons  concerned  in  a  breach 
of  trust  parties  to  such  a  suit.  [On  this  point  they  cited  Attorney- 
General  V.  Wilson  {s)  and  lite  Charitable  Corporation  case  (4). 

[270]        Thb  Master  of  thk  Rolls: 

I  think  there  is  nothing  in  the  second  objection,  that  the  plaintiffs 
have  not  made  the  assignees  parties  to  the  suit  by  supplemental  bill,  to 
which  it  might  possibly  have  been  necessary  to  make  all  the  other 
defendants  co-defendants.  That  objection  cannot,  in  my  opinion, 
prevail.  The  plaintiffs  have  made  them  parties  by  amendment, 
and  the  result  is  this :  that  all  the  parties  are  defendants  to  the 
same  bill,  and  consequently  the  object  of  the  Court  is  attained,  for 
you  have  all  the  persons  interested  parties  to  the  same  record.  That 
is  all  that  is  required,  for  at  the  hearing  of  the  cause  no  decree  can 
be  made  as  between  co-defendants. 

With  respect  to  that  matter,  therefore,  I  think  the  plaintiffs 
have  taken  the  proper  course,  and  have  very  wisely  made  the 
assignees  parties  by  way  of  amendment. 

I   must  allow  the   other  objection;    but    I  do    so   with   great 

(1)  82  R  a.  4  (7  nare,  29).  '    (4)  The    Charitable    Corjwration    v. 

(2)  62  E.  E.  125  (2  Hare,  'M2),  fifn/tow,  see  47  R.  R.  p.  181    (2  Atk. 

(3)  47  R.   K.    17'3;   see  p.    180  (Cr.  400). 
&  Ph.  1). 
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regret.     I  do  so  becaase  I  could  not  disallow  it  without  overruling  The  London 

Gas-liuut 
Company 


the  case  otFusseU  v.  Elwin  (I),  which  I  think  I  am  not  at  liberty  to 
do.  I  do  not  *think  that  the  cases  of  Fussell  v.  Elwin  (\)  and  The 
Attorney-General  v.  WiUon  (2)  are  contradictory.  The  case  as  to 
Mr.  Easton  is  this :  he  was  a  trustee  of  the  Company,  and,  although 
he  is  not  stated  to  have  been  appointed  a  director  of  the  Company, 
yet  he  seems  to  have  taken  some  active  part  in  the  proceedings  of 
the  Company.  He  is  made  party  in  respect  of  two  matters :  first, 
in  respect  of  his  liability  for  a  transaction  in  which  he  has  taken  a 
part,  and  by  means  of  which,  Beid  obtained  an  advance  of  6,000/.,  upon 
giving  a  security  for  it  to  the  trustees;  and,  secondly,  in  respect  of  his 
being  a  trustee.  As  to  his  trusteeship,  I  am  clear  that  no  objec- 
tion for  want  of  parties  can  be  sustained,  for  the  trusteeship  survived, 
and  his  legal  personal  representatives  would  not  be  necessary  parties; 
and,  if  there  were  any  necessity  to  release  the  security,  that  has  been 
secured  by  the  order  of  the  7th  of  May,  1860,  which  was  referred  to. 
But  he  was  also  made  a  party  in  respect  of  the  advance  of  the 
6,000{.  to  Beid,  and  the  bill  prays  that  he  and  the  other  parties  con- 
cerned in  that  transaction  may  replace  or  repay  to  the  plaintiffs  all 
sums  so  advanced  and  paid  to  Beid.  It  is  said,  that  the  evidence  is 
insufficient  to  support  this  claim ;  but  it  is  impossible  to  disallow 
an  objection  for  want  of  parties,  because  the  plaintiff  alleges  that 
the  evidence  he  has  adduced  is  insufficient  to  prove  the  case  which 
he  has  made  by  his  bill.  It  is  next  stated,  that  Easton  was  not  a 
necessary  party  to  the  original  suit ;  and,  it  is  urged  that  where 
a  person  who  is  not  a  necessary  party  has  been  made  a  party 
to  the  suit,  it  would  be  laying  down  a  new  principle,  to  hold  that  it 
is  necessary,  in  case  of  his  death  pending  the  suit,  to  make  his  legal 
personal  ^representatives  parties  to  it.  Although  some  expressions 
of  Sir  Jambs  Wioram's  seem  to  go  to  that  extent,  I  do  not  think 
that  he  intended  more  than  this :  viz.  Where  a  plaintiff  may,  in  a 
certain  case,  have,  at  his  option,  a  limited  relief  against  certain 
persons,  and  a  more  extended  relief  as  against  another  class  of  per- 
sons, if  he  thinks  fit  to  frame  the  bill  against  both,  he  cannot,  upon 
the  death  of  one  of  those  persons  pending  the  suit,  alter  the  frame 
and  scope  of  his  bill,  and  by  waiving  relief  against  that  second 
class,  go  solely  against  the  others.  That  I  understand  to  be  the 
effect  of  what  he  intended  to  determine  in  the  case  of  Ftissell  v. 
Elwin.     He  says  (s), ''  The  plaintiffs  having,  as  I  assume,  that  option. 


Spottis- 

WOODE. 
[  •271  ] 


[  •272  ] 


(1)  82  E.  R.  4  (7  Hare,  29). 

(2)  47  R.  R.  173,  180  (Cr.  &  Pli.  1). 


(3)  82  R.  R.  4  (7  Hare,  31). 
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Company 

p. 
Spottis- 

WUODB. 


[  •273  ] 


thr  London  have  exercised  it  by  filing  a  bill  against  all.  If,  at  the  hearing  in 
AfuuGHT  g^j^j^  ^  ^^^^^  j.j^^  plaintififs  had  desired  arbitrarily  to  dismiss  their 
bill  as  against  some  or  one  of  the  defendants,  and  to  have  a  decree 
made  against  the  others,  such  an  application  would  have  been 
refused.  The  Court  would  have  said,  that  if  the  plaintiffs  had 
originally  elected  to  file  their  bill  against  some  or  one  only,  those 
against  whom  the  bill  was  filed  might  have  proved  such  a  case  as 
would  have  shown  that  they  ought  not  to  be  so  dealt  with.  It  would 
not  be  diflBcult  to  suggest  many  cases  admitting  of  such  a  defence." 
Possibly  also  the  Vice- Chancellor  considered,  that  the  remaining 
defendant  might  have  framed  his  defence  differently,  or  himself 
have  taken  proceedings  against  the  deceased  person,  if  that  person 
had  not  originally  been  made  a  defendant  to  the  suit. 

Now  to  apply  that  to  the  case  of  The  Attorney-General  v.  Wilson  (i). 
There  were  five  members  of  a  *corporation,  who,  at  the  request  of 
the  five  and  nineteen  other  members  of  the  governing  body  of 
the  corporation,  misapply  certain  funds  of  the  corporation ;  they 
misapply  them  by  executing  certain  deeds,  and  giving  certain 
sums  of  money  to  various  persons.  An  information  was  filed 
by  the  Attorney-General,  at  the  relation  of  the  corporation, 
against  the  five  persons  who  acted  in  the  disposal  of  that  money, 
but  not  making  parties  to  the  suit  the  other  persons  who  called 
upon  and  required  the  five  to  do  the  acts  complained  of ;  an  objec- 
tion was  taken  for  want  of  parties,  that  all  those  persons  were 
responsible,  and  liable  to  contribution.  Lord  Cottknham  decided 
that  there  was  no  contribution  between  them,  and  he  also  goes  on 
to  say  (2),  ''in  this  case  other  names  appear  to  the  resolutions  and 
to  the  memorial,  but  there  is  no  proof  before  me  that  the  conduct 
of  any  other  member  of  the  corporation  was  such  as  to  subject  him 
to  the  responsibility  which  I  think  attaches  to  these  five  defen- 
dants; and  if  that  had  appeared,  it  would  not  have  afforded  them 
any  protection.  I  am,  therefore,  of  opinion  that  they  cannot 
support  the  objection  that  others  are  not  made  co-defendants."  It 
is  manifest,  that  Lord  Cottenham,  in  that  case,  thought,  as  most 
probably  any  other  person  would  have  thought,  that  the  five,  who 
had  clearly  acted  in  the  matter  and  had  been  the  instigators  of  the 
acts  complained  of,  were  the  persons  primarily  liable,  and  that 
therefore  the  information  was  properly  filed  against  those  persons 
only,  although  the  plaintiffs  or  the  relators  might  have  made  other 
persons  liable  with  them.  They,  however,  thought  fit,  as  they 
(1)  47  R.  E.  180  (Cr.  &  Ph.  1).  (2)  47  R.  R.  p.  185  (Cr.  &  Ph.  p.  29). 
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were  at  liberty  to  do,  to  confine  the  relief  to  the  persons  who  prin- 
cipally acted  in  the  matter,  and  who  were  therefore  primarily  liable. 

The  case  of  Fussell  v.  Elwin  does  not  dispute  this  principle,  but 
it  decides  that,  assuming  that  those  nineteen  persons  could  have 
been  made  liable,  although  in  a  second  degree,  and  the  suit  had  in 
the  first  instance  made  those  persons  parties  to  the  suit,  and  one  of 
them  had  died,  the  plaintiff  could  not  have  proceeded  with  the  suit 
without  bringing  his  legal  personal  representative  before  the  Court. 
That  is  consistent  with  the  case  of  The  Attorney -General  v.  WiUon. 

In  this  case,  assuming  that  it  was  not  necessary,  but  that  the 
plaintiffs  had  a  right,  to  make  Mr.  Easton  a  party  in  the  first 
instance,  and  they  having  thought  fit  to  make  them  parties  in 
respect  of  their  liability  (confining  it  to  that),  the  Yice-Chancellor's 
decision  is  clear  upon  the  point,  that,  although  the  plaintiffs  might 
have  confined  the  suit  to  the  others,  yet  as  they  have  thought  fit  to 
include  Mr.  Easton's  name,  and  seek  that  he  should  contribute 
with  the  others  in  the  repayment,  they  cannot,  at  the  hearing, 
alter  the  scope  and  frame  of  their  bill,  and  proceed  without  having 
his  representatives  before  the  Court. 

For  these  reasons,  and  because  in  acting  otherwise  I  should  be 
overruling  the  case  of  Fussell  v.  Elwin,  and  without  saying  what 
my  opinion  would  have  been  in  the  absence  of  that  decision,  I 
think  the  first  objection  must  be  allowed. 


The  Lo2n>os 
Gaa-liuut 

COMPAKT 

V. 

Spottis- 

WOODE. 

[274: 


BOLTON   V.  POWELL. 

(14  Beav.  275—291.) 
[AflSinned  on  appeal,  as  reported  in  2  D.  M.  &  G.  1.] 


1861. 
JuHS  12,  13. 


NORKIS  V.  WRIGHT. 

(14  Beav.  291—312.) 

It  is  the  duty  of  a  trustee  who  executes  a  power  to  show  that  he  has 
complied  with  the  exigencies  required  by  it.  So  where  he  varies  the  invest- 
ment of  the  trust  fund,  the  burden  of  proof  lies  on  him  to  show  that  it  is 
a  fit  and  proper  investment. 

Lynch's  Act  (4  &  5  Will.  IV.  c.  29  (1))  only  relieves  a  trustee  from  any 
liability  in  respect  of  an  investment  in  Ireland  instead  of  Euglandi  and 
therefore  where,  upon  petition  under  the  Act,  the  Court  sanctioned  an 
investment  which  was  made  without  proper  evidence  of  value,  and  without 
the  consent  of  the  necessary  parties,  and  there  was  a  loss,  the  trustees  were 
held  liable  for  the  breach  of  trust. 

Pending  a  suit  to  make  trustees  liable  for  the  improper  investment  of 

(1)  Eep.  52  &  53  Vict.  c.  32,  s.  8. 


1851. 

July  23,  24, 

29. 

Rolls  Court. 

RoMILLT, 

M.R. 

[291] 
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NoBKls  tiiist  monies  on  an  Irisli  estate,  the  property  was  put  up  for  sale  under  the 

'•  Encunibered  Estates  Act,  and  an  order  was  made  giving  the  trmttees  liberty 

*IGHT.  ^  y^^^y^  which  they  did :  Held,  that  this  oi-der  did  not  relieve  the  trustees 

from  any  liability  in  the  cause,  although  it  was  not  expressed  to  be  made 

**  without  prejudice." 

Whether  a  trustee  is  justified  in  lending  trust  money  on  a  second 
mortgage,  without  obtaining  the  legal  estate,  qucsrr. 

An  estate  of  the  value  of  80,000/.  was  subject  to  a  first  mortgage  of 
•10,000/.  and  to  two  others,  for  11,000/.  and  6,800/.  and  between  the  2nd 
and  !ird,  there  was  a  dispute  as  to  priority.  A  trustee  advanced  I,9US/. 
trust  money  on  the  security  of  an  assignment  of  an  equal  amount  of  the 
(»,800/ :  Held  that  this  was  a  breach  of  trust. 

This  suit  was  instituted  in  November,  1849,  by  Mrs.  William  T. 
Norris  and  her  children,  to  make  trustees  liable  for  an  improper 
investment  of  trust  monies  in  which  they  were  interested. 

It  appeared  that  in  January,  1838,  the  plaintiff,  then  Margaretta 
[  •292  ]  Havers,  married  William  T.  Norris,  and,  *that  under  the  will  of  her 
father,  a  sum  of  6,1112.  was  then  vested  in  John  Wright  and 
Thomas  Norris,  upon  trust  for  her  for  life,  for  her  separate  use 
without  power  of  anticipation,  with  remainder  to  her  children. 
The  trustees  were  directed,  by  the  will,  to  lay  out  and  invest  the 
trust  monies  in  the  purchase  of  Parliamentary  stocks  or  funds  of 
Great  Britain,  ''or  at  interest  upon  Government  securities  or  real 
security  in  England,*'  and  to  alter  and  vary  the  same,  '"yet  so  that 
during  the  life  of  Margaretta  Havers  every  such  laying  out,  invest- 
ment,  sale,  alteration  or  transposition  be  made  with  her  consent  in 
writing." 

Margaretta  Havers  was  also,  at  the  time  of  her  marriage,  entitled 
to  a  sum  of  3,190Z.,  which  was,  by  her  marriage  settlement,  vested 
in  John  Wright,  Thomas  Norris,  and  Edmund  Jerningham,  in 
trust  for  the  separate  use  of  Margaretta  Norris  for  life,  without 
power  of  anticipation,  with  remainder  to  her  husband  and  children. 
The  trustees  were  directed,  by  the  settlement,  to  lay  out  this  fund 
in  the  names  of  the  trustees,  in  the  Parliamentary  stocks  or  public 
funds  of  Great  Britain,  "or  at  interest  upon  real  security  in 
England,  Wales  or  Ireland,'*  but  with  the  assent  of  William  T. 
Norris  and  wife. 

The  first  transactions  complained  of  by  this  hill  related  to  the 
investment  of  a  sum  of  5,000Z.  upon  an  Irish  security.  As  to  this 
it  appeared,  that  in  1838,  Mr.  Thomas  Norris,  the  trustee,  who  was 
a  practising  solicitor,  proposed  to  William  T.  Norris  and  his  wife, 
to  invest  4,5002.,  part  of  the  trust  monies  settled  by  the  testator^s 
will,  upon  mortgage  of  an  estate  in  Ireland.  He  accordingly,  with 
[  ♦293  ]       their  consent,  presented  a  petition  *in  their  names,  under  Lynch's 
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Act  (1),  to  obtain  the  sanction  of  the  Court  to  the  advance.  By  an 
order  of  this  Court,  dated  the  6th  of  November,  1838,  it  was  referred 
to  the  Master  to  inquire  and  certify  whether  it  would  be  for  the 
benefit  of  W.  T.  Norris  and  his  wife,  that  the  sum  of  4,5001.  should 
be  invested  as  proposed. 

The  Master  proceeded  in  the  inquiry,  and  an  opinion  of  counsel 
as  to  the  title  was  laid  before  him ;  but  no  evidence  was  given  of 
the  consent  in  writing  of  Mr.  and  Mrs.  VV.  T.  Norris,  as  required 
by  the  power.  As  to  the  value,  an  affidavit  of  the  proposed  mort- 
gagor and  of  his  land  agent  was  produced  before  him,  showing  the 
annual  value  of  the  property  (part  of  which  was  occupied  by  the 
mortgagor)  to  be  616Z.  and  of  the  fee  ^simple  to  be  12,338Z.  The 
Master  certified,  that  it  wouhl  be  for  the  benefit  o(  W.  T.  Norris 
and  his  wife,  that  the  4,500L  should  be  invested  by  the  trustees  on 
the  security  of  a  mortgage  of  the  property.  The  report  was  con- 
firmed on  the  1st  of  March,  1839,  and  the  4,500/.,  part  of  the  '*  will 
money,"  and  500Z.,  part  of  the  "  settlement  money,"  were  advanced 
on  the  mortgage.  The  interest  having  fallen  greatly  into  arrear, 
and  the  mortgagor  having  taken  the  benefit  of  the  Insolvent  Act, 
the  trustees  instituted  a  suit  in  Ireland  for  the  recovery  of  the 
money,  and  a  decree  had  been  made  for  a  sale,  but  no  purchaser 
could  be  found.  The  arrears  of  interest  had,  in  1850,  increased  to 
1,6S0L 

A  peremptory  order  having  been  made  under  the  Encumbered 


NOftRIB 

r. 

W^BIQHT. 


[  -aa* : 


(1)  By  the  4  &  5  Will.  IV.  c.  29 
(Lyiich*6  Act)  it  is  enacted,  that  it 
hhall  be  lawful  for  any  person  who, 
under  any  trust  or  power  is  autho- 
riaed  to  lend  money  "  on  real  securi- 
ties in  England,  Wales,  or  Great 
Britain  "  to  lend  the  same  "  at  interest 
on  real  securities  in  Ireland/'  The 
second  section  provides  **  that  all  loans 
of  money  on  real  securities  in  Ireland 
under  this  Act,  in  which  any  minor 
or  unborn  child  or  person  of  unsound 
mind  is  or  may  be  interested,  shall  be 
made  by  the  direction  and  under  the 
authority  of  the  Court  of  Chancery  or 
Exchequer  in  England,  such  direction 
or  authority  being  obtained  in  any 
cause    upon  petition  in   a  summary 

The  4th  section  provides,  "  that 
every  such  loan  shall  be  made  with 
the  consent  of  the  person  or  persons. 


if  any,  whose  consent  may  be  required 
as  to  the  investment  of  such  money 
upon  real  secuiities  in  England,  Wales, 
or  Great  Britain,  testified  in  the 
manner  required  by  such  direction, 
trust,  or  power." 

And  the  6th  section  is  as  follows: 
"Provided  always,  and  be  it  further 
enacted,  that  nothing  contained  in 
this  Act  shall  relieve  or  be  construed 
to  relieve  any  person  or  persons  in- 
trusted or  clothed  with  such  direction, 
trust,  or  power  as  aforesaid,  from  any 
responsibility  as  to  title,  security,  or 
otherwise,  either  at  law  or  in  equity, 
save  that  having  lent  and  advanced 
such  money  as  aforesaid  on  real  secu- 
rities in  Ireland  instead  of  having 
invested  such  money  on  real  securities 
in  England,  Wales,  or  Great  Britain." 

[The  Act  was  repealed  by  52  &  53 
Vict.  c.  32,  s.  8.] 
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NoBBis  Estates  Act  for  a  sale  of  the  Irish  estate,  the  plaintiffs  in  this  suit, 
Wright,  under  some  arrangement  between  the  parties,  presented  a  petition 
in  May,  1850,  praying  a  reference  to  ascertain  whether  it  would  be 
for  the  benefit  of  the  plaintiffs  that  the  trustees  should,  upon  the 
sale,  agree  to  allow  part  of  the  purchase  money  to  remain  on  mort- 
gage, and  whether  the  trustees  should  have  liberty  to  bid  for 
the  purchase  of  the  estate.  By  an  order  made  on  the  25th  of 
May,  1850,  upon  this  petition,  leave  was  given  to  the  trustees, 
to  bid  to  the  extent  of  the  incumbrance,  and  to  agree  with  any 
other  bidder  to  allow  d,OOOZ.  to  remain  upon  the  security  of  the 
estate. 

The  trustees  purchased  the  estate,  but  it  was  clearly  insufficient 
to  pay  the  mortgage. 

The  second  subject  of  complaint  arose  out  of  the  following 
circumstances. 

In  1832  and  1833,  Mr.  Ogle  had  mortgaged  his  estates  in 
[  '295  ]  Northumberland  (stated  to  be  of  the  value  of  *80,000/.  and  to  be 
already  mortgaged  to  Lord  Mansfield  to  the  extent  of  40,0002.)  to 
Lord  Stafford  for  a  sum  of  6,800Z.  By  an  indenture  dated  the  28th 
of  December,  1838,  Lord  Stafford  declared  that  1,9082.  part  of  the 
6,8002.  belonged  to  James  Edmund  Jerningham,  and  he  having 
pressed  for  his  money,  the  trustees  of  the  settlement,  with  the  con- 
sent, in  writing,  of  Mr.  W.  T.  Norris  and  wife,  advanced  the  amount 
out  of  the  "settlement  funds;"  and,  by  an  indenture  dated  the 
30th  of  May,  1839,  made  between  James  E.  Jerningham  of  the  first 
part,  Lord  Stafford  of  the  second  part,  and  the  trustees  of  the 
settlement  of  the  third  part,  James  E.  Jerningham,  with  the  privity 
of  Lord  Stafford,  assigned  to  the  trustees  the  sum  of  1,9082.  (being 
part  of  the  6,8002.),  secured  to  Lord  Stafford  in  trust  for  James  E. 
Jerningham.  Mr.  Ogle  died,  and  Lord  Mansfield  filed  a  bill  to 
realize  his  security,  and  in  that  suit,  a  Mr.  Wheeler  claimed  priority 
over  the  trustees  to  the  extent  of  11,0002.  under  a  mortgage  dated 
in  1830.  The  interest  of  the  sum  of  1,9082.  had  also  greatly  fallen 
into  arrears. 

This  bill,  filed  in  November,  1849,  by  Mrs.  William  T.  Norris 
and  her  children  against  the  three  trustees,  and  Mr.  William  T. 
Norris  asked  a  declaration,  that  the  trustees  had  committed  a 
breach  of  trust  by  lending  the  5,0002.  and  1,9082.,  and  it  sought  to 
make  them  responsible. 

Wright  and  Edmund  Jerningham  had,  in  1840,  become  bankrupts ; 
but  their  assignees  were  not  made  parties. 
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Mr.  R,  Palmer  and  Mr.  Bigg  for  the  plaintiffs :  Nobrts 


V. 


First,  as  to  the  advance  of  the  4,500Z.  on  the  Irish  security,  the  Whight. 
proceedings  were  altogether  irregular,  and  *not  being  justified  by  [  *29«  ] 
the  Act,  the  trustees  are  liable.  There  was  no  power  to  invest  in 
Ireland,  except  that  given  by  the  Act,  and  the  proceedings  taken 
under  it,  by  the  trustees,  were  irregular  and  improper,  and  cannot 
be  held  binding  on  the  plaintiffs,  hjevie  coveH,  and  infants.  [The 
order  of  reference  was  improper  in  its  terms :  it  should  have 
directed  an  inquiry  whether  the  proposed  securities  were  sufficient, 
and  whether  a  good  title  could  be  made.]  There  was  no  consent  in 
writing,  as  required  by  the  power  and  by  the  4th  section  of  Lynch's 
Act ;  besides  this,  by  the  6th  section,  trustees  are  not  relieved  from 
any  liability,  except  from  that  of  investing  in  Ireland  instead  of  in 
England  ;  in  other  respects,  the  liabilities  of  the  trustees  remained 
precisely  the  same  as  if  that  Act  had  never  been  passed.  Here  the 
value  of  the  estate  was  plainly  insufficient,  the  evidence  of  value  (being 
nothing  more  than  the  affidavit  of  the  party  interested  in  obtaining 
the  advance  and  his  agent)  was  not  such  as  ought  to  have  satisfied  a 
trustee.  The  advance  of  the  further  sum  of  500Z.  out  of  the  settlement 
money,  though  there  was  authority  to  invest  it  in  Irish  security, 
is  open  to  the  same  objections,  except  those  arising  out  of  the  Act. 

Secondly,  the  advance  of  the  1,9081.  settlement  money,  upon  the 
mortgage  of  estates  in  Northumberland,  was  also  a  breach  of  trust. 
It  is  a  breach  of  trust  to  advance  trust  money  upon  a  second  mort- 
gage :  on  an  ^equitable  interest  liable  to  be  defeated  by  the  doctrine  [  *297  ] 
of  tacking,  and  on  a  security  which  a  mortgagee  could  only  realize 
by  paying  off  so  large  a  prior  charge  as  40,000/.  Again,  the  security 
was  not  taken  in  the  name  of  the  trustees,  but  of  Lord  Stafford,  a 
stranger,  and  was  left  under  his  control ;  the  trust  fund  was  mixed 
up  with  monies  belonging  to  other  persons,  being  advanced  on  the 
assignment  of  an  unsevered  portion  of  a  larger  mortgage  of  6,800{. 
In  addition  to  this,  considering  the  claims  of  Mr.  Wheeler,  the 
estate  was  insufficient  in  value  to  warrant  such  an  advance : 
Stickney  v,  Seicell  (i),  Phillipsoji  v.  Gatty{2),  The  onus  of  proving 
the  investment  ^o  be  proper  is  upon  the  trustees,  and  having 
failed  in  the  proof,  they  must  be  held  liable  for  the  loss.  The 
alleged  assent  is  not  binding  on  the  plaintiffs ;  and  proper  informa- 
tion, such  as  to  justify  the  trustees,  does  not  appear  to  have  been 
given  to  the  plaintiff :  Wedderhurn  v.  Wedderbum  (3). 

(1)  43  R.  R  129  (1  My.  &  Or.  8).  (3)  44  R  R.  331—365  (2  Keen,  722  ; 

(2)  82  R  R  p.  237  (7  Hare,  p.  628).      4  My.  &  Or.  41). 
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NoRRiB  Mr.  C.  P.   Cooper  and   Mr,  J.  A.  Cooke  for  the    defendant 

Wbioht.  Thomas  Norris : 

The  trastee  acted  hondfide^  and  only  with  a  view  to  the  benefit 
of  his  cestui  que  trust:  he  ought  not,  therefore,  to  be  made  to  bear 
any  loss  which,  without  any  fault  on  his  part,  may  accidentally 
have  arisen.  Even  if  he  had  originally  incurred  any  liability  as  to 
the  Irish  investment,  he  has  been  relieved  therefrom  by  the  petition 
and  order  of  May,  1850,  which  was  not  made  "  without  prejudice," 
The  plaintiffs,  with  the  sanction  of  the  Court,  have,  by  their 
trustees,  purchased  the  estate  in  question,  they  can  no  longer 
repudiate  an'  investment  in  an  estate  of  which  they  have  become 
the  equitable  owners,  and  the  trustees,  by  this  proceeding,  have 

[  *298  J  been  exonerated  from  all  liability  with  *respect  to  this  investment. 
A<^ain,  the  trustees,  in  taking  the  Irish  security,  acted  under  the 
orders  and  sanction  of  the  Court,  which  relieved  them  from  all 
personal  responsibility.  The  Act  of  Parliament  does  not  require 
any  reference,  nor  does  it  allude  to  those  subjects  of  inquiry  which 
have  been  relied  on  by  the  plaintiffs.  As  to  the  want  of  consent  in 
writing,  it  appears  that  the  plaintiff,  Mrs.  William  Norris,  really, 
^hough  perhaps  not  formally,  consented;  and  the  objection  that 
her  consent  was  not  in  writing  is  not  raised  by  the  pleadings.  The 
advance  of  the  5002.  (being  part  of  the  settlement  money)  on  Irish 
security  is  expressly  authorised  by  the  settlement,  and  did  not 
require  the  aid  of  the  Act  of  Parliament.  If  the  Irish  estates  have 
become  depreciated  since  the  advance  was  made,  by  reason  of  the 
peculiar  state  of  that  country,  the  trustees  are  not  to  be  visited  with 
the  loss. 

As  to  the  other  mortgage,  it  was  taken  with  the  express  consent  of 
Mr.  and  Mrs.  William  Norris.  There  is  no  authority  for  the 
doctrine  that  it  is  a  breach  of  trust  to  invest  trust  money  on  a 
second  mortgage.  The  value  of  the  property  was  ample,  as  yet,  no 
loss  has  occurred,  and  the  doubtful  claim  of  Wheeler  is  not  to  be 
taken  as  established  as  against  the  defendants. 

Lastly,  no  relief  can  be  had  in  this  suit,  by  reason  of  the 
misjoinder  of  plaintiffs  having  conflicting  interests.  There  are 
considerable  arrears  due  to  Mrs.  William  Norris,  and  she  having 
assented  to  all  that  has  been  done  with  the  trust  funds,  her  interest 
is  primarily  liable  to  replace  any  loss  that  has  occurred.  In  this 
respect,  the  children  have  a  right  to  insist,  that  the  loss  should  be 
made  good  out  of  the  arrears  due  to  their  mother;  and  she  has  an 

[  *299  ]       opposite  interest  to  resist  it.    *They  cannot,  therefore,  join  in  a 
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suit  as  co-plaintiffs»   and   the    objection    may   be   taken   at   the       Kobris 
hearing.  Wrioht. 

The  following  cases  were  cited  as  to  the  misjoinder :  [Hughes 
V.  Evans  (i),  Wake  v.  Parker  (2),  Apperly  v.  Patfc  (8).] 

Mr.  F.  Riddell,  for  the  defendant  Jerningliam,  cited  Brice  v. 
Stokes  (4). 

Mr.  Walpole  and  Mr.  Rodwell  for  Mr.  William  Norris. 

The  Master  of  the  Bolls  (without  hearing  the  reply) : 

Upon  various  points  of  the  case,  I  entertain  a  clear  opinion  as 
to  the  relief  and  the  decree  which  the  Court  ought  to  make. 

I  entertain  no  doubt  that  the  defendant,  Mr.  Norris,  acted  in  this 
matter  with  no  other  motive  or  view  than  to  do  the  best  he  could 
for  his  son  and  his  son's  wife,  and  to  increase  tlieir  income  in  a 
secure  and  perfect  manner;  this,  however,  is  one  of  the  many 
cases  which  occur,  in  which,  for  the  sake  of  obtaining  a  small 
additional  amount  of  interest,  the  fund  is  put  in  jeopardy,  and  very 
frequently  lost. 

The  case  made  by  the  bill  is  this :  The  father  of  this  lady  gives 
her  by  will  one-third  of  his  property,  *amounting  altogether  to  [  'soo  ] 
something  more  than  6,000/.,  for  her  separate  use  for  her  life,  and 
after  her  death  to  her  children  as  she  shall  appoint,  with  a  power 
to  invest  the  money  on  real  security  in  England  or  Wales,  but  none 
to  invest  it  in  Ireland. 

In  the  next  year,  this  lady  marries,  and  on  that  occasion  additional 
sums,  amounting  to  8,190/.,  are  settled  on  trusts  very  nearly 
analogous,  but  with  a  power  to  advance  1,500/.  for  the  benefit  of 
herself  and  her  husband,  if  the  trustees  should  think  fit ;  and  in 
this  settlement  there  is  contained  a  power  to  invest  money  upon  the 
security  of  land  in  Ireland.  The  will  directs,  that  no  investment 
shall  be  made  unless  with  the  consent  of  the  plaintiff,  given  in 
writing;  in  the  settlement,  there  is  a  power  to  the  trustees  to 
invest  money  on  real  security,  or  to  vary  the  securities,  on  the 
consent  in  writing  of  the  husband  and  wife. 

With  respect  to  the  sum  of  5,000/.,  the  transaction  was  this. 
Mr.  Lynch's  Act  (5)  enacted,  that  wherever  there  was  a  power  to 
advance  money  on  real  security  in  England,  Wales,  or  Great 
Britain,  it  should  be  no  breach  of  trust  to  advance  that  money  on 

(1)  24  B.  E.  166  (1  Sun.  &  St.  185).  (4)  8  B.  E.  164  (11  Ves.  319). 

(2)  44  R.  K.  188  (2  Keen,  59).  (5)  Since  repealed;  see  note,  antcy 
(:*)  65  R.  R  612  (1  Ph.  779).                   p.  107. 
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KoRBis  real  security  in  Ireland,  and  directed,  that  where  any  persons 
Wright,  interested  were  under  a  disability,  an  application  should  be  made 
to  the  Court  of  Chancery,  to  obtain  its  sanction  to  the  advance. 
In  Ex  parte  French  (1),  the  Vice- Chancellor  of  England  settled  the 
form  of  the  order,  and  he  expressly  decided,  upon  the  construction 
of  the  statute  and  the  practice  of  the  Court,  that  in  such  cases  the 
Court  ought  to  inquire  into  the  title,  as  well  as  into  the  value  of  the 
security,  and  accordingly  such  a  reference  was  directed  by  the  Vice- 
[  •'601  ]  Chancellor  in  that  case.  *The  last  three  clauses  of  the  statute 
relate  to  this  subject.  The  4th  section  provides,  that  wherever  the 
consent  of  any  person  is  required  to  the  investment  of  the  money, 
such  consent  must  be  obtained  in  the  manner  directed  by  the 
instrument  conferring  the  power.  The  6th  section  provides,  that, 
except  as  to  the  liability  for  investing  in  Ireland  instead  of  England, 
the  responsibility  of  the  trustees  shall  in  other  respects  remain 
exactly  the  same  as  if  the  Act  had  not  passed. 

This  being  the  state  of  the  law,  the  trustee  caused  a  petition  to  be 
presented,  in  the  name  and  with  the  consent  of  the  husband  and 
wife,  for  a  reference  to  the  Master,  to  ascertain  whether  it  was  for 
their  benefit  that  the  money  should  be  laid  out  on  the  security  of 
certain  lands  in  Ireland.  It  appears  that  the  petition  stated  the 
settlement,  and  stated  not  only  that  there  might  be  and  probably 
would  be  children  in  esse  interested  in  the  property  settled,  but 
that  an  infant  child  had  actually  been  born.  Whether  that  was 
mentioned  to  the  Court  or  not  does  not  appear,  but  the  Court  made 
an  order  simply  to  inquire,  whether  it  was  for  the  benefit  of  the 
husband  and  wife. 

When  the  case  came  before  the  Master,  the  opinion  of  a  con- 
veyancer as  to  the  title  of  the  property  was  laid  before  him,  and 
though  the  question  of  title  was  not  referred  to  him,  evidence  of 
title  was  laid  before  him,  but  no  evidence  was  given  of  the  consent 
in  writing  of  the  plaintiff,  although  such  consent  was  necessary. 

With  respect  to  tlie  value,  the  evidence  given  were  the  afiidavits 
of  the  mortgagor  and  of  his  steward  or  land  agent  as  to  the  value 
of  the  property.  Now,  that  is  not  evidence  upon  which  any  Court 
[  •302  ]  ought  to  act.  *It  is  also  to  be  observed,  that,  if  possible,  it  is  very 
difficult  to  convict  a  man  for  perjury  for  stating  that,  in  his  opinion, 
a  property  is  of  a  particular  value ;  it  is  mere  matter  of  opinion,  as 
to  which  he  may  be  innocently  mistaken.  But  even  if  this  were 
not  so,  the  Court  should  not  deal  with  questions  of  value,  without 

(1)  7  Sim.  510. 
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the  evidence  of  some  disinterested  person.     The  mortgagor  And  his       Nobuia 

land  agent  or  steward  cannot  be  considered  as  independent  or  dis-      wbioht. 

interested  persons  on  such  an  occasion.     The  evidence  of  value 

given  is  that  a  portion  of  this  property  is  let  for  438/.  a  year,  and 

that  the  rest  of  the  property  in  hand  is  of  the  value  of  178i.  a  year, 

making  together  616/.  a  year.     It  now  appears^  from  the  evidence 

in  the  cause,  that  this  property  has  been  sold  under  the  Encum-^ 

bered  Estates  Commissioners,  who,  according  to  the  regulation  of 

the  statute,   are  bound   to  affix  a  schedule  at  the  foot  of  the 

conveyance,  stating  the  tenants*  names  and  the  rent  they  pay ;  and 

it  appears,  from  a  calculation  I  have  made  from  the  document  put 

in  evidence  by  the  defendant,  and  handed  up  to  me,  that  the  rental 

at  this  moment  exceeds  little  more  than  180/.  a  year,  and  that  at 

the  same  time  it  is  and  was  when  the  mortgage  was  made,  charged 

with  a  jointure  of  100/.  a  year,  prior  to  every  other  payment.    I 

cannot  say,  that,  in  my  opinion,  there  was  sufficient  evidence  of 

value  on  which  the  Court  ought  to  have  acted,  and  it  now  appears 

that  the  property  is  worth  nothing  near  the  sum  of  5,000/.  advanced, 

and  that  the  total  amount  of  rent,  if  paid  free  from  any  deduction 

whatever,  would  not  nearly  pay  the  amount  of  5^  per  cent,  of 

interest  charged  upon  it.     I  cannot,  where  the  value  of  the  property 

turns  out  to  be  less  than  one-third  of  the  value  sworn  to  before  the 

Master,  notwithstanding  I  may  make  every  due  allowance,  attribute 

this  difference  to  the  depreciation,  which  may  have  taken  place  in  Irish 

property  since  that  time.     Tlie  *only  evidence  of  value  given  was      [  •303] 

that  of  the  mortgagor  himself  and  his  land  steward,  and  this  ought 

not  to  have  been  relied  upon ;  the  question  of  value  is  one  for 

which,  by  the  6th  section  and  independently  of  it,  the  trustee  is 

clearly  responsible ;  and  it  is  to  be  observed,  that  the  burden  of 

proof  lies  on  bim  to  show  tliat  it  is  a  fit  and  proper  investment. 

What  has  happened  is  this :  interest  was  paid  up  to  the  year 
1842,  but  not  since  then,  and  it  is  not  disputed  that  1,600/.  was  due 
for  interest  at  the  time  of  the  filing  of  the  bill. 

The  burden  also  lies  on  the  trustee  to  prove  that  the  proper  con- 
sent in  writing  was  given,  and  the  4th  section  of  the  statute 
expressly  provides,  that  every  such  loan  shall  be  made  with  the 
consent  of  the  persons  whose  consent  may  be  required,  testified  in 
the  manner  required  by  the  trust.  It  is  the  duty  of  the  trustee 
who  executes  a  power  to  show  that  he  has  complied  with  the 
exigencies  required  by  it.  In  my  opinion  he  has  failed  in  proving, 
in  this  case,  that  there  was  a  consent  either  by  parol  or  in  writing, 
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NoRKis  although  there  was  a  consent  to  the  presenting  of  a  petition.  But 
Wright,  when  a  hasband  and  wife  join  in  any  legal  proceeding,  it  is  not  the 
act  of  the  wife,  and  it  cannot  in  any  way  affect  her  separate  estate^ 
It  is  for  this  reason  that  a  wife  sues  by  a  next  friend,  and  puts  in 
her  answer  separately,  in  all  proceedings  relating  to  her  separate 
estate,  for  whenever  she  is  to  be  bound,  it  is  necessary  she  should 
act  distinct  and  separate  from  her  husband  (i). 

Here,  then,  is  a  case,  in  which  the  Court  sanctions  the  investment 
of  a  sum  of  5,000Z.  (I  make  no  particular  observation  as  to  the 
additional  500Z.  because  my  observation  goes  to  the  whole  5,000/.)  on 
[  ^304  ]  estates  in  Ireland,  ^without,  as  it  appears  to  me,  sufficient  evidence 
of  value,  and  without  the  trustee  having  proved  that  the  exigencies 
of  the  power  has  been  complied  with.  This  property  has  now 
turned  out  so  far  insufficient,  that  the  interest  is  greatly  in  arrear, 
and  the  present  rental  of  the  estate  is  not  sufficient  to  pay  the 
interest  of  the  sum  of  money  charged  upon  it. 

The  course  which  the  Court  must  take  in  cases  of  that  descrip- 
tion, I  apprehend  to  be  quite  clear.  That  was  laid  down  by  the 
Yice-Ciiancelior  Wioram  in  a  case  confirmed  on  appeal  of  PhiUipson 
V.  Gatty  (2).  The  state  of  the  case  was  this.  Certain  stock  had 
been  sold  out  and  invested  on  mortgage  of  houses  in  Northampton. 
The  property,  which  was  house  property,  had  been  valued  at  2,800{. 
and  the  mortgage  money  was  2,188Z.  The  property  turned  out  to 
be  of  much  less  value,  and  was  not  nearly  sufficient  to  pay  the  2,188/. 
I  think,  ultimately,  it  realised  something  less  than  half.  The 
Vice-Chancellor  upon  that  makes  these  observations  (3).  •*  Then 
comes  another  material  question,  are  the  trustees  to  replace  the 
stock,  or  the  money  produced  by  the  sale?  Mr.  Wood  argued,  that 
they  were  liable  to  make  good  the  money  only,  distinguishing  the 
sale,  which  he  said  was  lawful,  from  the  investment,  which  I  have 
decided  to  have  been  a  breach  of  trust.  My  opinion  is,  that  the 
trustees  must  replace  the  stock.  There  was  no  authority  to  sell. 
except  with  a  view  to  the  reinvestment ;  and  here  the  sale  was  made 
with  a  view  to  the  investment  I  have  condemned.  It  was  all  one 
transaction,  and  the  sale  and  investment  must  stand  or  fall 
together." 

I  think,  upon  the  authority  of  that  case  and  the  principles  which 
[  *305  ]       were  there  considered,  that  Mr.  Norris  *mu8t  replace  or  rather  muBt 

(1)  But  now  a  married  woman  may      by  her. — 0.  A.  S. 
petition  without  a  next  friend,  and  (2)  82  R.  R.  22«  (7  Hare,  516). 

her  jjetition  might  ©iterate  as  a  consent  (3)  82  R.  R.  p.  237  (7  Hare,  p.  o*2>*;. 
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buy  so  much  stock  as  that  sum  of  5,000/.  would  have  produced,  if  Kohbis 
the  money  had  then  been  invested  in  Consols,  instead  of  being  wbigbt. 
invested  in  this  Irish  security,  which  it  ought  not  to  have  been. 
The  account  will,  of  course,  only  give  Mrs.  Norris  the  dividends 
which  she  would  have  had,  in  case  the  stock  had  been  properly 
invested,  and  she  must  account  for  all  the  dividends  which  bhe 
has  actually  received.  She  cannot  retain  the  benefit  of  interest  ut 
o^  per  cent,  and,  at  the  same  time,  require  the  fund  to  be  con- 
sidered in  such  a  security  as  it  would  have  been  if  it  had  been 
invested  properly  in  the  first  instance. 

It  does  not  appear  to  me  that  Mr.  Norris  is  liable  to  blame,  by 
reason  of  having  advanced  the  small  sum  of  money  he  did  before 
the  transaction  was  actually  completed.  After  he  got  the  Master's 
report,  I  think  he  might  reasonably  and  fairly  act  upon  it,  provided 
the  rest  of  the  transaction  were  correct.  Nor  do  I  think  Mr.  Norris 
is  to  blame  for  an  improper  order  having  been  made  by  the  Court 
(although  I  consider  it  to  have  been  an  improper  order) ;  but,  the 
proceedings  in  the  Master's  office,  which  were  conducted  by  Mr. 
Norris  himself  as  the  solicitor,  cannot  exonerate  him  from  the 
consequences  of  his  responsibility  as  a  trustee.  This  principle  was 
laid  down  and  estabUshed  in  a  case  I  referred  to  at  the  time  the 
argument  was  proceeding,  BrydgeB  v.  BranfiU  (1),  where  the  Court, 
although  it  had  sanctioned  a  long  series  of  proceedings,  ultimately 
directed  them  to  be  all  set  aside,  and  made  the  trustees  liable  in 
respect  of  the  acts  done  by  them  under  that  sanction. 

I  should  add,  that  I  do  not  think  the  case  varied  by  the  petition  [  ao6  ] 
which  was  presented  for  leave  to  bid  at  the  sale  before  the 
Encumbered  Estates  Commissioners;  nor  do  I  think  it  material 
that  the  words  "  without  prejudice  "  were  not  introduced  into  the 
order.  I  think  no  prejudice  was  done  to  any  one  by  that  order  ;  it 
was  made  for  the  benefit  of  all  parties,  and  could  not  affect  the 
decision  in  the  cause. 

With  respect  to  the  1,908Z.  the  case  stands  thus.  It  is  proved, 
that  an  assent  in  writing  was  given  by  the  husband  and  wife  to  the 
investment  of  the  1,908Z.  The  memorandum  which  was  read  is 
dated  the  15th  of  May,  1839,  and  the  deed  bears  date  the  30th  of 
the  same  month,  and,  therefore,  in  the  absence  of  evidence  on  the 
subject,  I  should  assume  those  dates  to  be  correct,  and  that  the 
money  was  advanced  at  the  time  the  deed  was  executed,  and  that 
the  sanction  was  given  fifteen  days  previously.  This,  therefore, 
(1)  56  E.  R.  71  (12  Sim.  369). 

8—2 


116  1851.    CH.     14  BEAV.  306—307.  (e.e. 


NoRk/s       telieveB  ite  Becond  morigage  from  one  of  the  objections  that  applies 
iVitwHT      ^^  ^^^  fOfrmer  one,  that  is,  with  respect  to  the  want  of  consent 
required  by  the  power. 

I  think,  therefore,  with  respect  to  the  1,908/.,  that  sufficient 
authority  was  given  for  the  purpose  of  making  that  investment ; 
but  that  does  not  justify  the  trustee  in  advancing  money  upon  an 
insufficient  security.  The  trustee  is  restricted  from  making  any 
proper  and  fit  investment,  except  with  the  consent  of  the  husband 
and  wife.  That  does  not  at  all  sanction  the  trustee  in  advancing 
this  money  upon  an  imperfect  and  insufficient  security,  as  to 
which  his  responsibility  is  alone  to  be  trusted.  Nay,  even  if  the 
consent  of  the  cestui  que  trust  were  expressly  given  to  lay  it  out 
on  an  insufficient  security,  as  is  frequently  the  case,  it  would  not  in 
[  •307  ]  *any  degree  relieve  the  trustee.  One  of  the  most  common,  but 
painful,  cases  where  this  Court  compels  a  trustee  to  repair  a  breach 
of  trust  is,  where  he  has  been  over  persuaded  to  sell  out  money, 
solely  for  the  benefit  of  one  of  his  cestuis  que  trust,  and  where  he 
has  derived  no  advantage  from  it  himself,  nevertheless  the  Court  in 
those  cases  compels  the  trustee  to  replace  the  money. 

Upon  the  evidence  before  me,  I  am  of  opinion,  that  this  was  not 
a  proper  security  on  which  the  trust  money  ought  to  have  been 
advanced.  It  was  advanced  upon  an  estate  in  Northumberland, 
which  was  said  to  be  of  the  value  of  80,000/.,  upon  which  there  was 
40,000/.  at  that  time,  secured  by  a  first  mortgage  besides  a  claim  for 
another  prior  mortgage,  to  the  extent  of  11,000/. ;  with  respect  to  a 
portion  of  which  it  appears  by  the  letter  of  Mr.  Norris,  of  the 
18th  of  December,  1840,  written  to  Mr.  Edmund  Jerningham,  his 
co-trustee,  that  some  priority  will  probably  be  established;  and 
with  respect  to  the  remainder,  there  is  an  existing  contest.  This 
1,908/.  also  was  not  advanced  as  a  distinct  sum  of  money,  but  as  a 
portion  of  a  sum  of  (5,800/.  The  result  was  that  57,800/.  had  been 
advanced  upon  an  estate,  which  is  said  to  be  only  of  the  value  of 
80,000/.  The  ordinary  rule  in  strictness  is,  that  upon  a  freehold 
security  you  must  not  advance  more  than  two- thirds  of  the  value  ; 
but  ihe  rule  does  not  apply  to  an  advance  on  houses,  in  which  case 
the  advance  should  not  exceed  one  half  of  the  estimated  value  of 
the  property.  Now  admitting  what  Mr,  Cooper  says  to  be  correct, 
that  a  trustee  is  not  guilty  of  a  breach  of  trust  merely  for  lending 
•on  a  second  mortgage,  yet  the  circumstance  of  its  being  a  second 
mortgage  makes  it  the  more  incumbent  upon  him  to  look  more 
-(strictly  at  the  question  of  value,  than  if  it  were  a  first  mortgage. 
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and  accordingly  *I  cannot  think  that  in  the  case  of  this  properly,       Norbis 
which  is  said  to  be  (though  there  is  no  proof  that  any  estimate  was      Wrioht. 
ever  made  of  its  value)  of  the  value  of  80,000/.,  that  it  was  fit  to      [  •aos  ] 
advance  this  sum  of  1,9082.  as  a  portion  of  6,8002.  on  a  property 
which  was  already  charged  to  the  amount  certainly  o!  40,000/., 
and  probably  51,000/.    I  beg,  however,  that  it  may  not  be  under- 
stood that  I  sanction  the  propriety  of  trustees  lending  money  on  a 
second  mortgage,  when  they  do  not  get  the  legal  estate.     I  do  not 
know  that  that  lias  ever  been  determined,  and  I  do  not  mean  to 
express  an  opinion,  that  a  trustee  is  ever  justified  in  lending  money 
on  real  security  when  he  does  not  get  the  legal  estate. 

I  am  of  opinion  that  this  was,  at  the  time  when  the  mortgage 
was  made,  an  insufiicient  security,  and  that  the  money  advanced 
must  be  replaced  from  the  time  when  that  advance  was  made. 

Then  a  sum  of  49/.  and  a  sum  of  667/.,  part  of  the  capital  of  the 
fund,  have  been  sold  out  and  advanced  to  Mr.  and  Mrs.  Norris  for 
their  benefit.  I  have  had  more  difficulty  with  this  than  with  any 
other  part  of  the  case.  I  have  no  doubt  that  a  breach  of  trust  was 
committed,  and  that  the  trustees  are  liable  and  must  be  compelled 
to  replace  it.  But  my  difficulty  has  arisen  from  this :  that  the 
plaintiff  Mrs.  Norris,  has  expressly  admitted  her  liability  to  repay, 
and  to  charge  the  arrears  of  her  life  income  with  the  sum  of  667/. 
It  was  said  that  in  respect  of  this,  a  case  of  misjoinder  might  arise, 
for  in  the  event  of  Mr.  Norris  dying  or  being  unable  to  repay  that 
sam,  a  question  would  arise  between  Mrs.  Norris  and  her  children, 
who  are  co-plaintiffs. 

The  case  of  Jacob  v.  Lncas  (i)  which  was  cited,  was  much  [  309  ] 
stronger,  and  was  a  clear  case  of  misjoinder.  There,  the  legal 
personal  representative  of  a  trustee,  who  was  liable  for  a  breach  of 
trust,  filed  a  bill  with  the  infant  cestuis  que  trust  against  another  of 
the  cestuis  que  trust,  who  had  gained  the  benefit  of  the  breach  of 
trust.  The  person  who  had  gained  the  benefit  of  the  breach  of  trust 
was  no  doubt  primarily  liable,  but  the  estate  of  the  deceased  party 
who  had  made  the  default  was  also  clearly  liable,  and  the  infant 
plaintiffs  were  entitled  to  go  against  either.  There  was,  therefore, 
a  clear  conflict  of  interest  between  the  co-plaintiffs.  Here  there  is 
no  conflict  of  interest  at  present,  nor  will  there  be  hereafter,  unless 
the  husband  should  die  without  replacing  the  money.  In  addition 
to  which,  in  the  matter  of  account  she  can  only  charge  that  which 
is  coming  from  the  trustee  himself;  and  that  income  will  be  liable 

(1)  1  Beav.  436, 
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KoRKis  in  his  hands  to  make  that  sum  good.  At  the  same  time  I  think, 
Wright.  Zk  *^^t  i*  would  be  proper  to  preface  this  decree  with  a  statement,  that 
the  plaintiff  Margaretta  Norris  undertakes  to  abide  by  such  order  as 
the  Court  may  hereafter  make  with  respect  to  the  replacing  of  the 
sum  of  667Z.,  or  any  portion  of  it.  If  that  be  done,  I  think  I  may 
direct  the  stock  to  be  replaced ;  I  should  be  unwilling  in  a  case  of 
this  description,  when  all  the  expense  has  been  incurred,  to  dismiss 
the  bill,  with  liberty  to  the  parties  to  file  a  new  bill  and  to  pray  the 
same  relief,  and  take  all  the  same  steps  and  evidence  over  again. 

Mr.  Norris  must  account  for  the  dividends  which  would  have 
been  produced  by  the  stock  if  the  money  had  been  invested  in 
[  'Sio  ]  Consols  instead  of  in  those  securities  ;  *but  he  must  have  credit  for 
any  payment  to  or  for  the  use  or  for  the  benefit  of  the  plaintiff 
Margaretta  Norris.  Whatever  the  Irish  estates  and  the  Northumber- 
land mortgage  may  produce,  Mr.  Norris  will  have  the  benefit  of. 
That  will  become  in  fact  his  own,  if  my  decree  stands,  and  he 
replaces  the  stock,  and  he  will  make  them  available  in  such  manner 
as  he  thinks  fit. 

As  to  the  costs,  I  think  the  plaintiffs  are  entitled  to  the  costs  of 
setting  the  breach  of  trust  right. 


^85^  EEG.  V.  MILL. 

May  28. 
(UBeav.  312— 316.) 

[Obsolete  procedure  to  repeal  a  patent  by  pi'oceedings  in  scire  fadas,'] 


^85^-  WILSON  V.  EDEN. 

July  22. 
(1-1  Beav.  317-318.) 

Even  before  the  Judicature  Act  the  Court  of  Chancery  would  itself 
determine  questions  of  construction  in  the  first  instance,  without  seeking 
the  assistance  of  courts  of  law,  unless  that  assistance  was  really  necessary, 

[The  old  practice  of  taking  the  opinion  of  a  court  of  law  on  a  question  of 
construction  is  now  obsolete.] 
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DAVENPOET  v.  STAFFORD.  wi. 

FRISBY  V.  STAFFORD.  ^-/j^s.*. 

CHARLESWORTH  v.  MANNERS.  RoIuouh. 

Rom  ILLY, 
(14  Beav.  319—338  ;  affirmed,  2  D.  M.  &  G.  901—902.)  M.R. 

A.  6.  the  sole  executrix  and  tenant  for  life  died,  having  12,50(V.  of  the  Affinned. 

aflsets  in  her  hands.     Her  executors  admitted  assets:    Held,  that  in  the  1852. 

aheenoe  of  any  farther  proof,  they  were  not  liahle  for  interest.  Avg.  2. 

An  executrix  and  tenant  for  life  unneoeasarily  and  improperly  sold  out  "^"^ 

a  sum  of  stock;  a  common  decree  for  an  account  was  made  against  her  Knioht 

representatives :  Held,  that  her  estate  was  liahle  to  replace  the  stock  and  \jin\  * 

dividends,  and  that  relief  might  he  had  on  further  directions,  though  the  Cran worth, 

particular  matter  was  not  charged  hy  the  bill.  LJ J. 

Executors  were  ordered  to  sell  canal  shares  before  the  14th  of  July,  1833.  [  319  ] 
They  did  not  sell  them  until  1886,  and  a  great  loss  occurred:  Held,  that 
they  were  personally  liable  for  the  loss. 

The  testator  Edward  Manners,  by  bis  will,  gave  all  the  residue  of 
his  goods  and  chattels,  &c.  &c.  stock  in  any  of  the  public  Companies 
or  funds,  and  all  bis  shares  in  the  Erewash  and  Melton  Mowbray 
canals,  and  all  other  his  personal  estate  nnto  Ann  Stafford  for  life, 
and  after  her  death  he  gave  the  same  to  his  ten  children,  and  he 
appointed  Ann  Stafford  his  sole  executrix. 

The  testator  died  in  1810,  and  his  will  was  proved  by  Ann 
Stafford.  At  his  death,  he  possessed,  amongst  other  things,  a  sum 
of  60,0002.  Bank  Four  per  cents.,  seven  shares  in  the  Erewash  canal, 
and  ten  shares  in  the  Melton  Mowbray  canal. 

In  1815,  the  original  suit  of  Frisby  v.  Stafford  was  filed  by  one  of 
the  children  against  Ann  Stafford  and  ^others  to  have  the  accounts  [  *320  ] 
taken,  and  to  restrain  the  cutting  of  timber.  In  1827,  before  any 
decree  had  been  made,  Ann  Stafford  died,  having  appointed  Edward 
Manners  and  Roger  Manners  her  executors.  The  suit  was  revived, 
and  on  the  2drd  of  June,  1880,  a  decree  was  made,  whereby  it  was 
referred  to  the  Master,  to  take  an  account  of  the  personal  estate  of 
the  testator  come  to  the  hands  of  Ann  Stafford  in  her  lifetime,  or  to 
the  hands  of  Edward  and  Roger  Manners  her  executors,  after  her 
death ;  and  it  was  ordered,  that  what  should  have  come  to  the 
hands  of  Ann  Stafford  should  be  answered  by  Edward  and  Roger 
Manners,  they,  by  their  counsel,  admitting  assets  for  that  purpose. 
And  the  executors  were  ordered  to  proceed  to  get  in  the  outstanding 
estate  of  the  testator,  and  the  Master  was  to  ascertain  of  what  it 
consisted.  The  personal  estate  was  ordered  to  be  applied,  in  the 
usual  way,  in  payment  of  the  debts  &c.,  and  the  Master  was  directed 
to  enquire  what  sums  had  been  received  by  the  children,  on  account 
of  the  personal  estate. 
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Davenport  In  1833,  the  prosecution  of  the  decree  was  taken  from  Davenport 
Stafford.  ^^^  committed  to  Charlesworth.  The  execators  having  neglected 
to  sell  the  canal  shares,  Charlesworth,  in  1833,  presented  a  petition, 
praying  that  the  shares  might  be  deposited  in  Court,  and  that  the 
same  might  be  sold  with  the  approbation  of  the  Master,  and  the 
proceeds  brought  into  Court,  and  invested  and  accumulated. 

By  an  order  of  the  Srd  of  June,  1833,  made  upon  that  petition, 
Edward  Manners  and  Eoger  Manners  were  ordered,  "on  or  before 
[  *32i  ]  tjjg  i4tij  q{  July  tjjQji  next,"  to  *sell  the  seventeen  canal  shares,  and 
the  produce  was  ordered  to  be  paid  into  Court  and  to  be  invested. 
Edward  and  Boger  Manners  afterwards  transferred  the  shares  into 
their  own  names,  but  delayed  selling  them.  The  Erewash  canal 
shares  were  not  sold  until  the  14th  of  July,  1836,  when  they 
produced  440f.  per  share.  They  delayed  paying  the  produce  of  the 
shares  into  Court  until  1845,  when  they  were  compelled  to  do  so  by 
an  order. 

A  great  loss  had  occurred  by  the  delay  in  selling  the  Erewash 
shares.  At  the  death  of  Ann  Stafford,  they  were  worth  1,400L 
each ;  in  1833,  when  they  were  ordered  to  be  sold,  they  were 
worth  8001.  each  :  they  ultimately  produced  4401.  each  only. 

The  Master  made  his  report,  finding  a  sum  of  12,5102.  due  from 
Ann  Stafford,  and  that  she,  in  her  lifetime,  transferred  to,  or 
accounted  for,  or  otherwise  satisfied  all  the  ten  children  except 
Walter  Manners,  their  shares  in  the  Bank  Annuities  of  60,000/. 

It  appeared  that  the  share  of  Walter  Manners  in  the  60,000/. 
stock  (amounting  to  5,400/.  after  payment  of  the  legacy  duty)  had 
apparently,  without  any  reason,  been  sold  out  by  Ann  Stafford  in 
her  lifetime,  and  the  produce  had  been  received  by  her. 

The  cause  now  came  on  for  further  directions,  and,  upon  a 
petition  of  Charlesworth,  seeking  to  charge  Edward  and  Boger 
Manners  with  the  loss  sustained  to  the  estate  of  the  testator,  in 
consequence  of  their  neglect  to  sell  the  Erewash  canal  shares,  and 
for  interest  on  the  sums  received  by  them  for  the  shares  from  the 
time  of  their  receipt,  until  the  produce  was  paid  into  Court. 
[  322  ]  Three  questions  now  arose :   first,  whether  Edward  and  Boger 

Manners  ought  to  be  charged  with  interest  on  the  sum  of  12,510/., 
the  balance  found  due  from  Ann  Stafford  at  her  death.  Secondly, 
whether  they  were  liable  to  Walter  Manners  for  the  5,400/.  stock, 
and  dividends  thereon ;  and,  thirdly,  whether  they  were  liable  for 
the  depreciation  in  the  seven  Erewash  c^n^l  shares,  and  from 
what  time. 
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Mr.  Teed  and  Mr.  Freeling  for  the  plaintiff,  Davknport 

Mr.  Roupell  and  Mr.  Busk  for  one  of  the  children, 
Mr.  R.  Palmer  and  Mr.  Remhaw  for  Walter  Manners,  and 

Mr.  John  Baily^  for  Otbo  Manners,  argued  as  follows : 

First.  Edward  and  Boger  Manners  are  liable  to  pay  interest 
on  the  12,5101.  found  to  have  been  in  the  hands  of  Ann  Stafford, 
uninvested  at  her  death,  and  that  with  annual  rests.  They  have 
made  an  unlimited  admission  of  assets  to  meet  every  claim  against 
her  estate  in  this  suit ;  and  it  now,  for  the  first  time,  appears,  that 
she  bad  this  large  balance  in  her  hands  uninvested.  [He  cited 
Tehhs  V.  Carpenter  (i),  Pearse  v.  Green  (2),  and  other  cases.] 

(Thb  Master  of  the  Bolls  :    But  can  you  produce  a  case  in        f  S23  ] 
which  executors  have  been  charged  with  interest,  where  the  only 
delay  has  been  caused  by  the  pendency  of  a  suit  ?) 

Turner  v.  Turner  (a)  is  such  a  case.  There  the  bill  was  tiled  in 
1799,  the  decree  was  made  in  1801,  and  the  report  was  made  in 
1815,  by  which  it  appears  that  the  executors  had,  from  1802  to 
1817  (pending  the  suit),  retained  a  balance  of  848Z.  in  their  hands. 
The  decree,  on  further  directions,  made  in  1817,  had  not  charged 
them  with  interest,  but,  upon  the  rehearing  ii^  1819,  Sir  Thomas 
Plumer  says :  ''  With  respect  to  the  balances  in  the  hands  of  the 
executor,  that  is,  notwithstanding  what  has  been  said,  a  proper 
subject  for  an  application  now  ;  for  though  the  bill  does  not  pray 
for  interest,  and  there  is  nothing  on  the  pleadings  to  affect  the 
executors  with  it,  yet  it  is,  I  think,  now  open  to  the  Court  to 
charge  it  against  them.  The  suit  was  commenced  in  1799,  when 
it  does  not  ^appear  that  they  had  any  sums  in  their  hands,  and  the  [  *324  ] 
bill  could  not,  therefore,  at  that  time,  have  adverted  to  these 
balances,  which  arose  subsequently.  It  seems,  that  at  first,  the 
executors  were,  at  some  periods,  in  advance,  and  had  even 
borrowed  money  to  answer  the  exigencies  of  the  testator's  estate ; 
but,  in  April,  1802,  there  was  a  balance  due  from  them  of 
3432.  7s.  6d.  This  continued  in  the  hands  of  some  or  one  of  the 
executors,  and  was  unappropriated  till  1817,  when  it  was  applied 
towards  the  reduction  of  the  bond  debt.     Why  was  that  not  done 

(1)  16  E.  R  224  (1  Madd.  290).  (3)  IJ.  &  W.  39 ;  1  Swanst.  154. 

(a  20  B.  B.  258  (1  J.  &  W.  135). 
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Davbnpoiit  before  ?  It  is  urged,  that  no  application  was  made  for  the  payment 
Stafford,  of  the  balance  into  Court ;  but  the  executors  should  have  brought 
it  in  without  any.  It  was  their  duty  to  lay  it  out  so  as  to  make  it 
productive,  or  to  apply  it  to  the  payment  of  this  debt  that  was 
carrying,  interest.  It  seems  reasonable  that  the  decretal  order 
should  have  directed  an  inquiry  in  whose  hands  this  sum  was,  and 
a  charge  of  interest  upon  it."  Here  the  executors  might  have 
applied  to  pay  the  money  into  Court,  which  the  plaintiff  could  not 
do,  he  not  being  able  to  show  an  admitted  balance.  *  *  * 
[  ^^^  ]  Secondly.      As    to    the    5,400Z.   stock,   the  executors  of  Ann 

Stafford  were  bound  to  replace  it,  and  to  account  for  the  dividends. 
It  was  a  fund  duly  invested  at  the  testator's  death,  which  tlie 
executrix  improperly,  and  without  any  reason,  converted  into 
money.  This,  therefore,  was  a  breach  of  trust,  for  which  she  and 
her  estate  are  liable.  In  Sadler  v.  Lee  (i)  the  bankers  of  trustees 
wrongfully  sold  out  stock,  and  applied  it  to  their  own  purposes, 
it  was  held,  that  the  measure  of  their  liability  was  the  amount  paid 
in  replacing  the  stock. 

Thirdly.  As  to  the  canal  shares,  a  great  loss  has  arisen  from 
the  personal  default  and  misconduct  of  Edward  and  Boger  Manners, 
acting  in  disobedience  to  the  express  order  of  the  Court.  [On  this 
point  he  cited  Rowley  v.  Adams  (2).] 

[326]  ^^^*-    Walpole  ^B,ud  Mr,   Goodeve,   for   the  representatives   of 

Roger   Manners: 

The  admission  of  assets  was  limited  to  the  demands  made  against 
the  estate  of  Ann  Stafford  by  the  bill,  and  no  further.  It  was 
restricted  to  her  receipts  only. 

[  327  ]  *     *     The  executors,  who  have  not  received  the  money,  or  any 

benefit  from  it,  are  only  liable  for  what  Ann  Stafford  was  answerable 
at  her  death, — namely,  for  the  produce  of  the  capital  fund. 

[  328  ]  Secondly.     There  is  no  liability  to  replace  the  stock :  that  breach 

of  trust  is  not  charged  by  the  pleadings.  Under  the  decree,  the 
executors  are  chargeable  only  with  the  produce,  as  of  money  come 
to  the  hands  of  Ann  Stafford,  but  no  further.  The  matter  is 
determined  by  the  form  of  the  decree,  and  it  is  now  too  late  to 
charge  Ann  Stafford's  estate  with  more  than  the  produce. 

Thirdly.     As  to  the  canal  shares,  the  executors  of  Ann  Stafford 
acted  for  the  best:  they  were  liable  to  have  the  order  enforced 
against  tliem  by  the  plaintiff,  but  no  further.     The  plaintiff  having 
(1)  63  E.  R.  95  (6  Beav.  324).  (2)  48  B.  R.  169  (4  My.  &  Cr.  634). 
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taken  no  steps  to  compel  the  sale,  is  prevented  by  the  lapse  of  time,    Davkkport 
and  laches  from  affixing  any  liability  on  the  defendants :  Champion    stafporo. 

The  Master  of  thb  Rolls  :  -/fc^y  4. 

Though  there  is  a  good  deal  of  complication  in  the  facts  of  this 
case,  I  do  not  think  that  when  they  are  well  understood  there  is 
any  difficulty  in  arriving  at  a  proper  conclusion.  The  case  is  a 
singular  one  in  many  respects,  and  the  dates  of  the  proceedings 
afford  a  very  instructive  lesson  with  respect  to  the  conduct  of  suits 
in  this  Court. 

It  appears  that  the  original  testator  died  in  February,  1811. 
He  left  a  sum  of  60,000L  stock,  and  other  property,  to  Mrs.  Stafford 
for  life,  and  afterwards  to  be  divided  among  his  ten  children.  The 
bill  was  filed  in  November,  1815,  at  the  instance  of  one  of  the 
children  and  residuary  legatees,  to  have  the  accounts  of  the  whole 
*of  the  property  taken,  and  to  restrain  the  improper  cutting  of  [  *329  ] 
timber  on  some  of  the  real  estates  of  the  testator.  Mrs.  Stafford 
died  in  1827,  and  she  made  Mr.  Edward  Manners  and  Mr.  Boger 
Manners  her  executors.  A  supplemental  bill  was  filed  and  a  decree 
was  obtained  for  the  purpose  of  carrying  into  effect  the  previous 
directions.  In  June,  1830,  the  defendants  Edward  Manners  and 
Roger  Manners  admitted  assets,  by  reason  of  which  no  account 
was  taken  of  the  estate  of  the  testatrix,  because  they  admitted 
assets,  sufficient  to  meet  the  whole  amount  which  might  be 
required. 

The  Master  has  found  that  Mrs.  Stafford  received  12,5102.  belong- 
ing to  the  estate  of  the  original  testator,  and  he  has  also  found, 
that  with  respect  to  the  legacy  of  60,0002.,  Mrs.  Stafford  either  paid 
or  accounted  for  it  to  all  of  the  persons  entitled  except  Walter 
Manners. 

The  plaintiffs  now  seek  to  charge  the  executors  Edward  Manners 
and  Roger  Manners  (deceased)  with  interest  upon  this  balance  of 
12,5102.  received  by  Mrs.  Stafford,  and  which  they  say  has  been  in 
the  hands  of  these  executors.  Secondly,  they  seek  to  charge  them 
with  the  5,400/.  stock  and  the  dividends  upon  it ;  and,  thirdly,  a 
petition  is  presented,  praying  that  they  may  be  compelled  to  make 
good  the  loss  arising  in  respect  of  some  canal  shares,  the  facts 
relating  to  which  I  will  stale  when  I  come  to  mention  that  particular 
part  of  the  case. 

(1)  31  R.  R.  107  (Tamlyn,  421 ;  1  Euss.  &  My.  639). 


124  1851.     CH.     14  BEAV.  329—881.  [r.r. 

Dayknpoet  With  respect  to  the  first  point,  whether  the  executors  are  to  be 
Stafford,  charged  with  interest  on  the  12,510Z.  said  to  have  remained  in  their 
hands  with  or  without  rests,  it  is  important  to  look  at  the  form  of 
the  decree.  It  is  thereby  referred  to  the  Master  to  take  an  account 
of  the  personal  estate  of  Edward  Manners,  the  testator,  come  to  the 
[  *330  ]  ^hands  of  Ann  Stafford  in  her  lifetime,  or  to  the  hands  of  the 
defendants  Edward  Manners  and  Boger  Manners,  her  executors, 
since  her  death,  and  that  what  should  have  come  to  the  hands  of 
Ann  Stafford  in  her  lifetime  be  answered  by  the  defendants 
Edward  Manners  and  Boger  Manners,  they  admitting  assets  for 
that  purpose,  and  what  has  come  to  their  own  hands  is  to  be 
answered  by  them  personally.  The  principles  on  which  the  Court 
acts  in  charging  persons  with  interest  are,  I  think,  very  clear.  It 
is  stated,  with  perfect  truth,  that  if  a  trustee  improperly  retains  in 
his  hands  a  large  balance,  he  will  be  charged  with  interest  upon 
that  balance.  It  has  also  been  urged,  with  truth,  that  Mrs.  Stafford 
must  be  treated  as  a  trustee.  There  are  only  three  grounds  on 
which  interest  could  in  this  case  be  charged  on  the  sura  of  12,510/.: 
First,  by  treating  it  as  an  ascertained  trust  fund  in  respect  to 
which  the  parties  seek  to  set  right  a  breach  of  trust  which  has  been 
already  committed,  in  which  case  they  would  be  entitled  to  have 
the  stock  replaced,  and  to  be  paid  the  dividends  which  would  have 
accrued.  The  second  case  is,  if  there  existed  a  debt  of  the  original 
testator  carrying  interest  which  was  allowed  to  remain  unpaid, 
while  a  balance  was  uselessly  retained  in  the  executor's  hands,  in 
which  case,  also,  the  executors  would  be  made  liable,  and  the  third 
ground  on  which  Edward  Manners  and  Boger  Manners  might  l>e 
personally  liable  to  pay  interest  would  be,  if  they  had  retained  in 
their  own  hands  balances,  which  they  ought  to  have  applied  for  the 
purposes  of  the  trust  they  had  to  perform. 

In  my  opinion,  this  cannot  be  treated  as  a  trust  fund,  which 
ought  to  be  replaced  with  the  dividends  upon  it.  If  that  were  so, 
it  would  be  impossible  to  distinguish  a  part  of  an  unascertained 
residue  from  an  ascertained  trust  fund.  In  fact,  it  is  not  possible 
[  *H3i  ]  to  treat  *a  residue  as  ascertained,  until  all  the  assets  have  been 
got  in,  and  all  the  debts  have  been  paid.  It  is  said  here,  that  there 
is  evidence  to  show  that  all  the  assets  were  got  in  shortly  after  the 
death  of  the  original  testator;  that  may  be  so;  but  what  debts 
might  have  been  payable  out  of  it  no  person  can  tell,  without  having 
an  accurate  account  taken ;  nor  have  I  any  time  specified  during 
the  lifetime  of  Ann  Stafford,  at  which  the  residue  was  ascertained. 
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If  Uie  fnnd  liad  been  ascertained  and  set  apart,  it  might  then  have    Davenport 

produced  what  Mr,  Teed  justly  calls,  in  cases  of  this  description,  a     STAFPoun. 

merger  of  the  character  of  executrix  in  the  character  of  trustee.   And 

there  are  several  cases  (such,  for  instance,  as  Phillipo  v.  Munnitigs  (i) ) 

where  an  ascertained  fund  in  the  hands  of  the  executrix  has  been 

treated  as  a  trust  fund  for  the  benefit  of  the  cestuisque  trust;  but  where 

the  residue  has  not  been  ascertained,  it  appears  to  me  impossible  to  fix 

on  the  executor  the  character  of  a  trustee  of  a  specified  fund.     At 

the  time  of  Mrs.  Stafford's  death,  it  appears  that  this  money  was 

due  from  her;  but  there  is  nothing  whatever  to  show  that  the 

residue  was  or  could  have  been  ascertained  at  any  period  prior  to 

her  death.     I,  therefore,  think  it  impossible   to  treat   her   as  a 

trustee  of  a  fund  duly  invested,  for  the  purpose  of  charging  her 

estate  with  interest  upon  it. 

Suppose  the  original  suit  had  been  prosecuted  to  a  hearing,  and 
a  re|)ort  had  been  made,  finding  that  the  balance  received  by 
Mrs.  Stafford  in  the  beginning  of  1827,  just  before  her  death,  was 
12,510f.,  according  to  the  ordinary  principles  and  rules  of  this 
Court,  she  could  have  been  charged  with  interest  on  that  sum.  It 
would  have  been  different  if  she  had  retained  in  her  hands 
*l>alances  in  which  other  persons  were  alone  interested ;  but  that  [  •332  ] 
could  not  be  contended  for  here,  because  she  was  herself  intitled 
for  life  to  the  whole  of  this  fund.  If  the  Court  were  to  hold  other- 
wise, it  must  say,  that  in  every  case  of  an  unascertained  residue, 
the  executor  shall  pay  interest.  Again,  the  decree  only  directs  an 
account  of  monies  which  came  to  her  hands,  and  for  that  only  her 
estate  is  to  answer.  If  the  decree  had  been  made  with  the  view  of 
charging  her  with  the  12,510/.  as  if  that  had  been  an  invested  sum, 
it  would  have  been  made  in  a  form  similar  to  that  in  Sadler  v. 
F.ee  (2),  and  it  would  have  directed  an  enquiry,  as  to  what  sum  was 
necessary  to  replace  so  much  stock,  and  the  dividends  which  would 
have  accrued  upon  it  since.  I  am  satisfied,  upon  that  ground  also, 
that,  unless  the  original  decree  were  reheard,  tlie  principle  for  which 
the  plaintiffs  contend,  viz.  that  interest  is  payable  by  Edward  and 
Koger  Manners  out  of  the  estate  of  Mrs.  Stafford,  cannot  be 
supported. 

The  next  question  is,  whether  Edward  and  Eoger  Manners  are 
bound  personally  to  pay  interest,  on  the  ground  of  their  having 
retained  this  balance  in  their  own  hands.  There  is  this  fatal  objec- 
tion to  this  claim,  that  there  is  no  evidence  whatever  that  they 

(1)  45  B.  B.  63  (2  My.  &  Cr.  309).  (2)  63  XL  K.  95  (6  Beav.  324). 
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Davknpobt  ever  had  this  balance  in  their  own  hands.  The  way  it  is  attempted 
Stafford,  to  be  argued  is  this :  At  the  death  of  Mrs.  Staflford  she  had 
received  12,510/. :  the  Court  is  then  called  upon  to  infer,  that  that 
money  was  in  her  hands ;  and  as  the  defendants  admit  assets  to 
pay  all  her  debts :  the  Court  is  further  required  to  infer,  that  that 
sum  of  money  came  to  their  hands,  and  that,  consequently,  they 
ought  to  be  made  answerable  for  this  amount  to  their  cestuis  que 

[  •ii'6'6  ]  trust.  Now,  it  is  to  be  observed,  and  it  is  *important  to  keep  this 
distinctly  in  view,  that  they  can  only  be  made  liable  to  pay  that 
amount  as  being  the  legal  personal  representatives  of  Mrs.  Stafford, 
because,  it  was  a  debt  due  from  her  estate ;  but  the  liability  of  the 
executors  for  keeping  balances  of  money  in  their  hands,  subsequent 
to  her  death,  can  only  arise  from  their  being  the  legal  personal 
representatives  of  the  original  testator,  which,  undoubtedly,  they 
were,  and  not  in  tlieir  character  of  executors  of  Mrs.  Stafford.  Now 
their  admission  of  assets  extends  only  to  the  debt  due  from  her 
estate.  In  a  matter  so  strict  as  charging  executors  with  interest 
on  balances,  the  Court,  in  every  case  within  my  experience,  has 
required  actual  proof  that  there  was  a  balance  in  their  hands  ;  but 
here,  tlie  Court  is  in  utter  ignorance  whether  there  was  or  not, 
except  by  mere  presumption.  It  is  probable,  as  they  admitted 
assets,  that  they  had  assets  of  Mrs.  Stafford  in  their  hands  applicable 
to  the  payment  of  this  sum ;  yet  it  is  exceedingly  possible,  that  the 
whole  of  these  assets  might  have  been  outstanding  at  the  time, 
although  when  got  in  they  might  hav»  been  amply  sufficient  for  the 
payment  of  everything  which  should  be  found  due  from  the  estate. 
There  is  nothing  whatever  to  show,  that  they  might  have  been 
since  recovered  from  year  to  year ;  and  there  is  no  evidence  what- 
ever that  any  cash  actually  came  to  their  hands  upon  the  death  of 
the  testatrix ;  though  to  charge  them,  it  is  absolutely  essential  to 
have  that  fact  established.  The  Court  cannot  act  upon  inference 
in  a  matter  of  this  description:  it  must  have  clear  and  distinct 
evidence. 

I  agree,  that  Edward  and  Boger  Manners  may  have  obtained  a 
considerable  advantage  by  admitting  assets  of  the  original  testatrix, 
because  if  they  had  not  done  so,  an  account  would  have  been  taken 
of  her  assets,  and  then  it  might  have  been  seen  what,  if  any, 

[  ♦334  ]       balance  *they  had  in  their  hands  applicable  to  the  payment  of 
interest;  en  the  debt.     They  have,  in  point  of  fact,  escaped  that 
proof- 
On  all  these  principles,  I  am  of  opinion,  that  this  is  not  a  case  in 
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which  this   Court  can   fix  Edward   or  Boger  Manners  with  any    Davenpout 

interest  on  the  sum  of  12,500/.     Until  I  was  referred  to  the  case  of    Stafford. 

Turner  v.   Turner  {^),  it  was,  undoubtedly,  new  to  me,  that  this 

Couri  ever  visited  a  defendant  with  a  pecuniary  loss  arising  from 

the  plaintiffs  not  diligently  prosecuting  a  suit,  for  that  appears  to 

be  the  effect  of  that  case  of  Tamer  v.  Timier.    It  was,  however,  a 

very  peculiar  one,  where  the  executors,  instead  of  paying  debts 

carrying  interest,  had  paid  simple  contract  debts  which  did  not 

carry  interest ;  and  there  having  been  a  very  great  delay  in  the 

prosecution  of  the  suit,  during  which  they  retained  in  their  hands 

money,  which  they  might  have  applied  in  payment  of  specialty 

debts  carrying  interest,  the  Court  charged  them  with  interest  on 

that  money,  which,  if  it  had  been  properly  applied  during  that 

time,  would  have  stopped  the  interest.     Mr.   Walpole  argued,  that 

even  if  the  Court  were  to  hold  that  it  was  the  duty  of  executors  to 

pay  the  money  into  Court  (which,  until  the  fund  is  clear,  executors 

are  rarely  advised  to  do),  still  the  money  would  not  necessarily 

have  been  invested  or  made  productive,  unless  the  parties  interested 

in  it  had  required  it  to  be  so.     I  agree  in  that  observation  and 

think,  that  the  Court  would  scarcely  hold  executors  paying  money 

into  Court  responsible  for  future  interest,  because  they  did  not  at 

the  same  time  ask  that  it  might  be  laid  out.     For  ten  years,  this 

suit  was  not  prosecuted,  without  any  default  on  the  part  of  these 

defendants ;  and  on  this  point,  as  well  as  the  former,  I  could  not 

have  ^charged  these  executors  witli  interest  for  this  interval  of  delay.       [  *.h35  J 

I  am  of  opinion,  therefore,  both  on  the  form  of  the  decree  and  on 
principle,  that  I  cannot  fix  these  executors  with  interest  on  a  balance 
unascertained,  until  the  Master  made  his  report  on  the  9th  of 
August,  1850;  and  that  there  ought  to  have  been  some  specific 
reference  to  ascertain  whether  they  had  property  of  the  testator  in 
their  hands  applicable  to  the  payment  of  his  cestuis  que  trust,  before 
they  could  be  fixed  with  any  interest  on  the  balances  retained  by 
them. 

I  will  next  advert  to  the  question  of  the  5,400/.,  which  appears  to 
me  to  rest  upon  a  totally  different  foundation.  The  only  difficulty 
I  have  had  has  been,  whether  this  matter  is  concluded  by  the  form 
of  the  decree;  I  am  of  opinion  that  it  is  not,  and  I  will  state 
presently  my  reasons.  The  state  of  the  case  appears  to  be  this : 
This  sum  of  5,400Z.  was  the  tenth  part  of  the  legacy  amounting  to 
54,000/.,  which  was  properly  invested  at  the  testator's  death,  and 

(1)  1  J.  &  W.  39. 
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Davknport  the  interest  was  payable  to  Mrs.  Stafford  for  her  life,  and  afterwards 
staffokd.  to  Mr.  Walter  Manners.  She  sold  that  sum  of  money  out,  and  the 
burthen  of  proof  appears  to  me  to  lie  on  those  who  represent  her, 
to  show,  eitlier  that  she  has  replaced  that  fund  or  that  she  has 
satisfied  Mr.  W.  Manners.  I  am  of  opinion  that  they  have  not 
proved  the  payment,  and  the  consequence  follows,  that  they  must 
replace  the  stock,  and  the  necessity  of  replacing  the  stock  clearly 
involves  the  necessity  of  replacing  the  dividends  upon  it.  In  this 
case,  Mrs.  Stafford  was  the  trustee  of  a  fund  in  a  proper  and 
ascertained  investment,  and  she  was  bound  to  continue  it  in  that 
state  :  it  is  therefore  a  debt  from  her  estate,  and  her  assets  therefore 

[  •336  ]  being  sufficient  for  that  purpose,  the  *Court  must  compel  her 
executors  to  make  good  the  consequences  of  a  direct  and  manifest 
breach  of  trust  committed  by  her. 

I  was  struck  with  the  argument  that  this  was  concluded  by  the 
form  of  the  decree,  which  was  only  to  take  an  account  of  what  had 
come  to  the  hands  of  Ann  Stafford,  and  that  Edward  and  Roger 
Manners  only  admitted  assets  for  the  purpose  of  taking  those 
accounts.  But  in  the  course  of  taking  these  accounts,  it  appears 
that,  beside  the  sums  that  have  come  to  her  hands,  a  clear  and 
distinct  breach  of  trust  had  been  committed  by  her,  which,  if 
properly  brought  before  the  Court,  involves,  in  my  opinion,  the 
consequences  I  have  already  stated.  I  think  the  Court  is  not  pre- 
cluded, by  the  form  of  that  decree,  from  directing  some  subsequent 
enquiry  before  the  Master,  if  it  were  thought  necessary  to  bring  out 
the  facts  relating  to  that  particular  item.  lam  of  opinion,  although 
the  decree  is  in  the  general  form  for  taking  an  account  of  the  assets 
of  the  testator,  yet,  finding  in  the  report  one  item  of  a  distinct  and 
separate  character,  the  Court  is  at  liberty  to  act  upon  it,  without 
infringing  upon  or  affecting  the  general  character  of  the  decree.  I 
am  not  disposed  to  grant  an  enquiry  upon  the  subject,  being  satisfied 
that  no  good  would  arise,  as  the  facts  appear  to  be  perfectly  clear 
and  distinct.  It  is  therefore  only  necessary  to  pronounce  such  a 
decree  as  will  meet  the  justice  of  the  case.  The  decree  in  Sadler 
V.  Lee  (1)  appears  to  me  to  be  the  proper  form  of  the  decree,  and 
will  be,  in  substance,  to  declare,  that  the  estate  of  Mrs.  Stafford  is 
liable  to  make  good  to  Walter  Manners  the  full  amount  of  the 
5,400^  stock  sold  out,  together  with  the  amount  of  the  dividends 

[  *'d'A7  ]  *which  would  have  been  received  if  no  breach  of  trust  had  been 
committed. 

(1)  63  R  Tl.  95  (G  Beav.  324). 
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With  regard  to  the  petition  respecting  the  Ere  wash  canal  shares,  Daybnpobt 
it  appears  that  the  testatrix  died  in  1827.  Shortly  after  her  death,  staffobd« 
these  canal  shares  were  of  very  considerable  Value :  and,  as  it  is 
said,  were  worth  1,400/.  each.  They  fell  considerably,  and  in  1830 
they  were  not  worth  more  than  800i.  In  June,  1833,  a  petition  was 
presented,  and  a  peremptory  order  made  for  the  sale  of  these  shares 
before  the  14th  of  July  then  next.  They  were  not  sold  until  1836, 
when  they  produced  no  more  than  4402.  each.  Two  questions 
arise — one,  whether  the  executors  are  liable  to  make  good  the  loss 
occasioned  by  not  selling  immediately  after  the  death  of  the 
testatrix ;  and  if  the  Court  should  be  of  opinion  that  they  are  not, 
then  whether  they  are  liable  for  the  loss  occasioned  in  consequence 
of  their  not  carrying  into  eflfect  the  order  of  the  3rd  June,  1833.  I 
think  that  the  proper  time  for  deciding  the  question  as  to  the  prior 
liability  was  when  that  order  was  made ;  and  that  not  having  been 
reserved,  I  must  conclude  either  that  it  was  waived  or  that  it  was 
determined  by  the  Court.  I  cannot  therefore  now  go  into  any  ques- 
tion as  to  any  liabiUty  of  the  executors  for  not  having  sold  the  canal 
shares  between  the  death  of  the  testatrix  and  the  3rd  of  June,  1833. 

I  am  of  a  different  opinion  with  respect  to  their  conduct  subse* 
quent  to  that  order.  I  think  that  it  was  their  duty  to  obey  that 
order,  and  that  the  circumstance  of  the  plaintiffs  not  having  held 
the  executors  liable  for  their  loss  until  the  whole  question  respecting 
their  liabilities  was  brought  before  the  Court  upon  the  Master's 
report  cannot  now  relieve  them  from  the  consequences  of  their 
disobedience  of  that  order.  It  is  the  duty  of  *every  person  who  is  C  '338  ] 
ordered  by  the  Court  to  do  any  act,  to  obey  that  order ;  and  if  he 
n^lect  his  duty,  it  is  at  his  own  peril,  and  he  must  abide  by  all 
the  consequences. 

I  am  disposed  to  think  that,  having  transferred  the  shares  into 
their  own  names,  they  considered  themselves  the  purchasers  of 
them.  However  that  may  be,  I  am  clearly  of  opinion  they  are 
liable  for  the  loss  sustained, — that  is,  for  the  difference  between 
the  price  which  the  shares  actually  realized,  and  that  which  they 
would  have  realized  if  they  had  been  sold  in  the  interval  between 
the  3rd  of  June,  1833,  and  the  14th  of  July,  1833,  when  they  were 
directed  to  sell  them. 

[The  representatives  of  Boger  Manners  appealed  from  the  decision,         1852. 
as  shortly  reported  in  2D.   M.  &  G.  901,  but  the  appeal  was       l!^^* 
dismissed  with  costs,  without  hearing  the  respondents.    Knight 
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Davenport 

r. 
Stafford. 


BiiucE,  L.  J.,  observed  that  the  executors  by  admitting  assets 
rendered  themselves  liable  to  whatever  decree  might  have  been 
made  against  Mrs.  Stafford,  and  that  it  would  be  great  injustice  to 
hold  otherwise.] 


1851. 
Jult/  10,  U. 


The  ATTOKNEY-GENERAL  v.  The  CORPORATION 
OF  CHESTER. 

(14  Beav.  338—341.) 

[In  an  information  without  a  relator  a  defendant  might  be  ordered  to  pay 
the  costs  of  a  co-defendant. 

Since  the  Judicature  Acts  the  Court  has  full  power  to  order  one  defendant  to 
pay  costs  to  another  in  every  case :  see  now  Sanderson  v.  Biyth  Theatre  O^mpany 
[1903]  2  K  B.  at  p.  642.] 


1851. 
July  24,  25. 

Ilolls  aniH. 

liOMILLY, 
M.R. 

[311] 


[342] 


MATHEW  V.  BRISE  (1). 

(HBeav.  341— {J47.) 

A  testamentary  guardian  is  a  trustee,  and  therefore  the  Statute  of 
Limitations  is  inapplicable  to  accounts  as  between  him  and  his  ward. 

The  testator  died  in  1834,  having  by  his  will  devised  real  estates 
to  his  sou  William  Brice  Mathew,  then  an  infant  of  sixteen  years  of 
age,  and  he  appointed  the  defendant,  John  R.  Brise,  and  the 
plaintijQf,  Charlotte  Olivia  Mathew,  the  guardians  of  William  Brise 
Mathew. 

After  the  testator's  death,  John  R.  Brise,  as  guardian,  entered 
into  possession  and  receipt  of  the  rents  of  the  real  estates  ;  and  he 
continued  in  possession  until  the  10th  of  March,  1839,  when  William 
B.  Mathew  attained  twenty-one. 

William  B.  Mathew  died  in  May,  1840,  and  letters  of  administra- 
tion were,  in  August  following,  granted  to  the  plaintifif,  Charlotte  O. 
Mathew,  who,  in  December,  1849,  filed  this  bill  against  John  R. 
Brise,  for  an  account  of  the  rents  of  the  real  estates  received  by  him. 
The  defendant  insisted  that  the  plaintiff  was  barred  by  the  Statute 
of  Limitations  and  by  lapse  of  time,  from  making  any  demand 
against  him  as  late  guardian  of  William  B.  Mathew. 

Mi\  R.  Palmer,  Mr,  Chandless,  and  Mr,  Caldecott  for  the  plaintiff, 
[cited  Duke  of  Beaufort  v.  Berty  (2),  Mellish  v.  McMwA(3),  and  other 
cases]. 


(1)  Sleenuin  v.  Wilson  (1871)  L.  B. 
13  Eq.  36,  25  L.  T.  N.  S.  408,  20 
W.  R.  109 ;  Wall  V.  Stanwkk  (1887)  34 
Ch.  D.  763,  66  L.  J.  Oh.  501,  56  L.  T. 


309,  3d  W.  R.  701. 

(2)  1  P.  Wms.  704,  705. 

(3)  1    Sim.   &  St.    138.     See  next 
page. 
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Mr,  Craig  and  Mr,  Grennde^  contra  :  Hathxw 

r. 

The  Statute  of  Limitation  is  a  complete  bar  in  this  case,  nine  Bri»e. 
years  having  elapsed  since  the  guardianship  ceased,  and  the  parties  I  ^^^  3 
put  at  arm's  length.  [They  cited  hockey  y,  L<x-A:<?^  (*),  where  the 
Lord  Chancellor  (Macclesfield)  "was  clearly  of  opinion,  that 
where  one  receives  the  profits  of  an  infant's  estate,  and  six  years 
after  his  coming  of  age  he  brings  a  bill  for  an  account,  that  the 
Statute  of  Limitations  is  a  bar  to  such  suit,  as  it  would  be  to  an 
action  of  account  at  common  law.  "J 

It  is  a  great  hardship  on  parties  to  be  involved  in  accounts  nine        [  344  1 
years  after  all  dealing  has  ceased ;  trustees  *may  have  been  misled,       [  *315  ] 
and  the  evidence  of  payments  lost,  and  it  was  expressly  to  meet 
this  hardship  that  the  remedy  by  action  of  account  was  limited  to 
six  years. 

The  Master  of  the  Bolls  (without  calling  for  a  reply) : 

The  view  I  take  of  this  case  is,  that  the  relation  of  guardian  and 
ward  is  strictly  that  of  trustee  and  cestui  que  trust.  I  look  on  it  as 
a  peculiar  relation  of  trusteeship,  and  this  appears  from  the  case  of 
T)u  Dake  of  Beaufort  v.  Berty.  A  guardian  is  not  only  a  trustee 
of  the  property,  as  in  an  ordinary  case  of  trustee,  but  he  is  also  the 
guardian  of  the  person  of  the  infant,  with  many  duties  to  perform, 
such  as  to  see  to  his  education,  and  maintenance.  Lord  Macclesfield 
said,  ''  that  guardians  were  but  trustees,  and  that  the  jurisdiction 
of  the  Court  was  grounded  upon  the  general  power  and  jurisdiction 
which  it  had  over  all  trusts,  and  a  guardianship  is  most  plainly  a 
trust.*'  This  shows  that  the  important  and  principal  part  of  the 
relation  is  not  confined  to  the  property,  but  extends  beyond  it.  I 
consider  that  it  is  not  confined  to  that  relation,  and  that  of  all  the 
property  which  he  gets  into  his  possession  in  the  character  of 
guardian,  he  is  a  trustee  for  the  benefit  of  the  infant  ward. 

Sir  John  Leach,  in  Mellish  v.  MeUish  (2),  did  this :  an  action  was 
brought  by  the  guardian  against  his  ward  for  a  sum  of  money 
claimed  on  a  balance  of  an  account,  continued  after  the  infant  had 
attained  twenty-one,  and  he  granted  an  injunction  on  the  ground 
that  the  account  was  such  as  ought  to  be  taken  on  equitable 
principles.  He  says,  "The  balance  claimed  by  a  guardian  from 
his  ward,  can  never  be  ascertained  in  a  court  of  law,  because  it 
depends  upon  principles  peculiar  to  *a  court  of  equity."  This  is  C  *346  ] 
sufficient  to  show,  that  it  is  not  because  the  remedy  by  an  action 
(1)  Free,  in  Ch.  518.  (2)  1  Sim.  &  St  138,  145. 
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Matuew  at  law  is  gone,  that  this  Court  will  refuse  to  interfere,  but  that  this 
Bbme.  Court  assumes  jurisdiction  on  the  ground  of  the  peculiar  relation  ol 
guardian  and  ward.  Accounts  are  taken  in  this  Court,  where  they 
are  complicated  and  mutual,  and  which  cannot  be  taken  conveniently 
in  a  court  of  law.  They  are  taken  in  cases  of  principal  and  agent, 
and  in  cases  of  trust ;  but  they  are  not  taken  in  cases  merely  of 
strangers.  Here  was  an  account  all  on  one  side,  and  therefore  it 
could  not  be  on  the  ground  of  mutual  accounts,  nor  on  ground  of 
agency,  for  the  infant  could  not  appoint  an  agent.  Sir  John  Leach 
must,  therefore,  have  directed  it  to  be  taken  on  the  ground  that  the 
guardian  was  in  the  nature  of  a  trustee. 

A  guardian  gets  this  advantage  by  having  his  account  taken  in 
equity  :  he  gets  his  full  costs  of  suit  as  between  solicitor  and 
client ;  that  can  only  be  on  the  principle  that  he  is  a  trustee.  I 
recollect  a  case  where  a  guardian  who  had  retained  large  balances 
in  his  hands  was  charged  with  interest;  that,  again,  could  only  be 
because  he  was  a  trustee.  It  is  said  that  this  Court  acts  by  analogy 
to  the  Statute  of  Limitations,  and  that  it  is  inequitable  to  take  an 
account  after  this  lapse  of  time.  The  Court  ought,  undoubtedly,  to 
be  very  strict  in  not  allowing  stale  demands,  as,  in  consequence  of 
the  probable  loss  of  vouchers,  the  accounting  party  may  be  unable 
to  prove  his  payments  ;  but  here  a  period  of  nine  or  ten  years  only 
has  elapsed  since  the  infant  attained  twenty-one,  and  it  does  not 
appear  that  any  accounts  have  ever  been  rendered  or  settled,  and 
until  then,  the  guardian  should  not  consider  himself  discharged, 
and  ought  to  preserve  his  vouchers  until  he  has  passed  his  accounts. 
[■  347  ]  I  must,  upon  the  ordinary  principle  acted  on  as  between  trustee 

and  cestui  que  trust,  or  guardian  and  ward,  order  these  accounts  to 
be  taken.  The  case  may  be  mentioned  again,  if  any  additional 
authorities  can  be  found. 

July  25.  The  case  was  mentioned  again,  when 

Mr,  Craig  said,  he  had  been  unable  to  find  any  other  autho- 
rities, but  that  Lackey  v.  Lackey  was  also  to  be  found  in  1  Eq. 
Ca.  Abr.  804,  pi.  10. 

The  Master  of  the  Eolls  : 

I  have  thought  of  this  case  since,  and  I  think  I  came  to  a  right 
conclusion. 
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DOUGLAS  V.  ANDREWS  (I).  iwi. 

(14  Beav.  347-^57.)  ^"^lA  ^* 

A  testator  gave  his  estate  to  one  for  life,  with  remainder  to  her  children  ^^^  Omrt. 
equally,  with  a  gift  over,  (in  case  of  the  death  of  any  child  in  the  life  of  the      ^if 'o**^' 
tenant  for  life)  of  the  '*  part  and  parts,  share  and  shares  and  interest  **  of  such 
child  to  his  issue  :  Held,  that  the  gift  over  comprised  the  accrued  as  well         L  ^'''  J 
aa  the  original  share. 

The  testator,  Robert  Andrews,  gave  and  devised  the  residue  of  his 
real  and  personal  estate  to  trustees,  upon  trust,  for  his  daughter 
Rachel  for  life.  The  will  then  proceeded  in  the  following  terms : 
"  and  from  and  immediately  after  her  decease  (subject  to  the 
annuity  hereinafter  mentioned),  I  give  and  devise  all  my  real 
and  personal  estate  unto  and  amongst  all  and  every  *the  child  [  *s^^  ] 
and  children  of  my  said  daughter,  equally  to  be  divided  between 
them,  share  and  share  alike,  and  to  their  respective  heirs,  executors, 
administrators  and  assigns  for  ever,  and  they  to  take  as  tenants  in 
common,  and  not  as  joint  tenants. 

"  And  in  case  any  of  the  children  of  my  said  daughter  shall 
happen  to  die  in  her  life  time,  leaving  issue  of  his,  her,  or  their 
body  or  bodies  lawfully  begotten,  then  I  give  and  devise  the  part 
and  parts,  share  and  shares,  and  interest  of  him,  her  or  them 
so  dying,  to  the  lawful  issue  of  his,  her,  or  their  body  or  bodies, 
equally  to  be  divided  between  them,  and  to  their  heirs,  executors, 
administrators  and  assigns  for  ever,  as  tenants  in  common,  and  not 
as  joint  tenants. 

"  But  in  case  any  or  either  of  the  children  of  my  said  daughter 
shall  happen  to  die  in  her  lifetime,  or  after  her  decease,  under  the 
age  of  twenty-one  years,  without  lawful  issue  of  his,  her  or  their 
body  or  bodies,  then  I  give  the  part  and  parts,  share  and  shares, 
and  interest  of  him,  her  or  them,  so  dying,  unto  the  survivors  of 
my  said  daughter's  children  and  the  child  and  children  of  such  of 
them  as  may  happen  to  be  dead  as  aforesaid,  equally  to  be  divided 
between  them,  share  and  share  alike,  and  to  their  respective  heirs, 
executors,  adminbtrators  and  assigns ;  and  they  to  take  as  tenant  in 
common,  and  not  as  joint  tenants.*'  He  then  provided  that  the 
issue  of  any  of  the  children  should  only  be  entitled  to  the  part 
or  share  which  their  parents  would  have  been  respectively  entitled 
unto,  if  living.  And  he  provided  that  the  children  and  issue  should 
not  be  entitled  to  receive  ''  their  respective  shares  "  until  twenty-one, 
and  that  in  the  meantime  a  proper  allowance  should  be  made  by 

(1)  In  re  Allan  [1903]  1  Ch.  276,  72  L.  J.  Ch.  159,  88  L.  T.  246,  C.  A. 
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Douglas  the  trustees  for  their  maintenance,  &c.  And  he  authorised  the 
akdrbws.  trustees  to  advance,  "  out  *of  each  child's  share,"  a  proper  sum  for 
[  *S49  ]       placing  them  to  any  profession,  &c. 

The  will  then  proceeded  as  follows:  ''And  in  case  it  should 
happen  that  all  the  children  of  my  said  daughter  shall  happen 
to  die  under  the  age  of  twenty-one  years,  without  leaving  any  issue 
of  his,  her  or  their  body  or  bodies ;  or  leaving  such  and  such  issue 
shall  all  die  under  the  said  age  of  twenty-one  years,  without  leaving 
issue  of  his,  her  or  their  respective  body  or  bodies  ;  or,  in  case  my 
said  daughter  shall  happen  to  die  without  leaving  such  child  or 
children,  then,  and  in  either  of  the  said  cases,  I  dispose  of  all  my 
said  real  and  personal  estate,**  to  the  persons  in  the  will  mentioned. 

The  testator's  daughter  married  Sir  Kenneth  Douglas,  and  died 
in  1847.  She  had  had  nine  children,  three  only  of  whom  survived 
her,  and  of  her  six  children  who  died  in  her  lifetime,  two  only  left 
issue. 

The  question  was,  whether,  on  the  death  of  a  child  without  issue, 
his  accrued  share  went  over  with  his  original  share  to  the  surviving 
children ;  and  to  the  issue  of  such  as  were  dead. 

Mr.  Walpole,  Mr.  Qoodeve,  Mr.  Lloyd,  Mr.  Bnsk,  Mr.  lioupell 
and  Mr.  Ooldsmith  : 

*  *  The  word  "  share  "  has  been  repeatedly  held  not  to  include 
the  accrued  share.  [They  cited  liickett  v.  GtiiUemard{i),  Bright  v. 
Rowe{2),  Vanderffticht  v.  Blake  (»),  Crowder  v.  Stone  (4),  and  other 
earlier  cases  upon  this  point.] 

[  350  ]  Mr.  Tt.  Palmer  and  Mr.  J.  H.  Law  contended,  that  the  accrued 

shares  passed  over.  They  argued  that,  in  this  case,  there  was  a 
sufficient  intention  apparent  on  the  will,  and  words  sufficient  to  pass 
it.  That  the  word  "  interest "  was  of  most  extensive  import,  and 
would  carry  every  interest  possessed  by  the  legatee,  whether  original 
or  accrued.  That  even  the  word  "  share  "  had  been  recently  held 
by  the  Court  of  Exchequer  to  include  every  interest  which  a  child 
took  under  a  settlement,  accruing  as  well  as  original :  Doe  d. 
Clift  V.  Birkhead  (5),  over-ruling  Edwards  v.  AUiston  (6) ;  so  the 
words  **  part  or  share  "  had  been  held  to  apply  to  accruing  shares : 
Leeming  v.  Sheiratt  (7). 

(1)  56  R.  R.  19  (12  Sim.  88).  (o)  80  B.  R,  479  (4  Ex.  110). 

(2)  41  R.  R.  75  (3  My.  &  K.  316).  (6)  28  R.  R.  9  (4  Russ,  78). 

(3)  2  Ves.  Jr.  534  ;  see  46  R.  R.  156,  u.  (7)  62  R.  R.  1  (2  Hare,  14). 

(4)  27  R.  R.  68  (3  Russ.  217). 
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Secondly,  that  it  was  apparent,  that  the  whole  was  intended  tc      rouoios 
remain  in  an  aggregate  mass :  Worlidge  y,  Churchill  {i).  Barker  y.     asdkbw& 
Lea  (2),  Eyre  v.  Marsden  (3) ;  and  that  the  intention  to  keep  the        [  ^1  ] 
fund  together  was  evident  from  the  gift  over,  and  the  direction 
to  pay  an  annuity  out  of  it,  which  would  preclude  its  separation 
into  parts. 

(They  also  cited  MUsom  v.  Awdryi^i^^  Goodman  v.  Goodman  (5).) 

Mr.  WiUcock  and  Mr,  G.  L.  Eussell,  for  other  parties, 
Mr.  Walpole,  in  reply. 

Ths  Mastbb  of  the  Bolls: 

I  think  there  is  no  real  difficulty  in  the  construction  of  this  will ; 
and  I  will  state  very  shortly  the  grounds  upon  which  I  found  my 
opinion. 

There  is  no  question  as  to  the  general  rule  which  exists  in  these 
cases.  The  general  rule  uudouhtedly,  is,  that  where  a  fund  is  given 
to  a  class  of  persons,  with  a  direction  that  on  the  death  of  any  of 
them  their  shares  are  to  go  over,  the  original  shares  only  and  not 
accruing  shares  will  go  over.  But  the  testator  may,  if  he  think  fit, 
so  express  himself  in  his  will  as  to  show  that  he  intends  the  accruing 
shares  are  to  go  over  as  well  as  the  original  shares.  Another  excep- 
tion is  this :  where  there  is,  what  has  been  *properly  called,  an  C  *^^^  1 
''  aggregate  fund,"  which  the  testator  expresses  a  distinct  intention 
to  keep  unsevered  and  together,  the  accruing  shares  will  in  that 
case  also  go  over.  If  therefore  you  find  either  a  clear  expression  of 
an  intention  that  the  accruing  shares  should  pass  over,  or  a  clear 
intention  that  the  fund  is  to  be  kept  together,  then  the  ordinary 
rule  does  not  apply,  because  that  would  be  inconsistent  with  the 
expressed  desire  of  the  testator. 

I  am  of  opinion,  that  both  the  circumstances  to  which  I  have 
adverted,  as  showing  that  the  testator  intended  the  accruing  shares 
to  go  over,  exist  in  the  present  will.  I  called  counsers  attention 
during  the  argument  to  this :  I  asked  if  they  could  produce  any 
case  in  which  the  Court  had  decided,  that  only  the  original  share 
went  over  where  the  word  ''  interest "  had  been  used  in  addition  to 

(1)  3  Br.  C.  C.  465.  (4)  5  B.  B.  102  (5  Yes.  465). 

(2)  24  B.  B.  85  (T.  &  B.  413).        (5)  75  B.  B.  252  (1  De  G.  &  Sm, 

(3)  48  B.  B.  73  (2  Keen,  564 ;  4   695). 
My.  A  Cr.  231). 
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DouoLAB  the  word  "  shares,"  or  where  the  will  contained  a  direction  that  the 
ANDREWS,  whole  of  the  "  interest "  should  pass  over.  It  was  admitted  that 
there  is  no  such  case  where  those  exact  words  could  be  found.  It  is 
the  duty  of  the  Court  not  to  allow  words  in  a  will  to  be  inofficious. 
If  the  testator  had  said  '*  I  give  and  devise  the  part  and  parts,  share 
and  shares  of  him  so  dying,"  it  might  mean  the  original  share  ;  but 
here  he  goes  on  to  say  "  the  part  and  share  and  the  interest  of  him 
or  them  so  dying."  He  has  used  these  words  in  two  places,  and,  I 
think,  in  the  same  sense.  In  the  first  instance,  he  says,  "  if  any  of 
the  children  of  his  daughter  should  happen  to  die  during  her  life- 
time leaving  issue," — that  is,  if  any  child  die  in  the  lifetime  of  the 
mother,  whether  such  child  shall  or  shi^U  not  have  attained  the  age 
of  twenty-one, — the  issue  are  to  take  '*  the  part  and  parts,  share 
and  shares  and  interest "  of  the  child  so  dying.  Can  any  one  doubt, 
according  to  every  rule  of  construction,  and  the  clear  expressed 
[  *353  ]  ^intention  of  the  testator,  that  if  one  child  had  died  without  leaving 
issue,  so  that  there  had  been  an  accrued  share  to  another  child,  and 
the  second  child  had  died  in  the  lifetime  of  Lady  Douglas,  leaving 
issue,  that  the  issue  would  have  taken  the  accrued  ''  interest "  as 
well  as  the  original  share  ?  I  have  no  doubt  whatever  that  under 
those  words  the  accrued  shares  as  well  as  the  original  shares  would 
have  gone  to  the  issue  of  such  a  child. 

In  the  second  case,  you  find  the  same  words  repeated :  **  But  in 
case  any  of  the  children  of  my  said  daughter  shall  happen  to  die 
in  her  lifetime,  or  after  her  decease,  under  the  age  of  twenty-one 
years  without  lawful  issue  of  his,  her  or  their  body  or  bodies,  then 
I  give  and  devise  the  part  and  parts,  share  and  shares  and  interest 
of  him,  her  or  them  so  dying  unto  the  survivors."  These  are 
exactly  the  same  words;  and  why  are  they  not  to  apply  to  the 
accrued  interest  in  this  as  they  necessarily  must  in  the  other  ?  It 
is  obvious  that  such  was  the  intention  of  the  testator,  and  that 
unless  it  be  you  give  different  and  inconsistent  meanings  to  the 
same  words  used  in  the  two  clauses  of  the  will. 

The  first  clause  provides  for  the  event  of  children  dying  in  the 
lifetime  of  the  mother  leaving  issue ;  the  second  clause  applies  to 
two  events ;  first,  to  children  dying  in  her  lifetime  without  leaving 
issue,  and,  secondly,  to  their  dying  after  her  decease,  under  twenty- 
one  and  without  lawful  issue.  You  have  then  a  distinct  provision 
in  case  of  their  deaths  in  her  lifetime,  either  leaving  issue,  or  not 
leaving  issue,  or  dying  after  her  decease  under  twenty-one  withont 
leaving  issue :  this  coijstructioij  gives  a  clear  and  distinQt  meaning 
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thronghoat,  and  makes  the  second  sentence  fit  the  former.   If  *then      Douolas 
the  word  "  interest/'  used  m  the  first  sentence,  is  to  be  applied  to     Andrews. 
the  accruing  share,  which  it  must  be,  it  must  equally  be  applied  to       [  *354  ] 
the  accruing  share  in  the  second. 

I  was  referred  to  the  case  of  Doe  d.  Clift  v.  Birkhead  (1).  In 
that  case  the  Court  considered,  that  the  words  '^  share  or  shares  " 
applied  to  accruing  shares,  for  the  question  there  was,  whether  the 
words  "  share  or  shares  '*  included  the  whole  of  the  interest  of  a 
person  in  a  particular  property.  The  Court  of  Exchequer  held 
that  it  did.  But  here  we  have  the  word  ''  interest"  of  a  person  in 
a  fond,  which  must  necessarily  mean  the  whole  of  his  interest  in 
it  at  the  time  at  which  that  particular  part  of  the  will  speaks.  It 
you  give  a  fund  to  several  persons  in  particular  parts  or  shares, 
and  afterward  speak  of  ^'  the  part  or  share  "  of  any  one  of  such 
persons,  that  expression  may  well  apply  to  those  particular  parts 
and  shares  into  which  the  whole  had  previously  been  divided :  but 
there  is  an  obvious  distinction  between  the  meaning  of  the  two 
words  "share"  and  "interest,"  and  the  word  "interest,"  if  it 
stood  by  itself,  appears  to  my  mind  sufficient  to  prevent  the  ordinary 
rule  applying. 

It  was  then  urged  that  this  was  a  technical  rule,  and  must  be 
applied  unless  you  find  express  words  to  the  contrary.  I  am  not 
aware  that  the  rule  of  construction  in  wills  varies  in  particular 
cases ;  you  must  undoubtedly  find  words  sufficient  on  the  face  of 
the  will  to  express  the  meaning  of  the  testator  to  effect  any  par- 
ticular object ;  but  if  you  find  such  words,  you  carry  the  intention 
into  effect.  Here  I  think  the  words  are  sufficient  to  express  the 
intention. 

There  are  other   small  indications  before  the  gift  over,  which       [  356  ] 
tend  to  the  same  effect,  as  the  clause  for  maintenance  &;c. ;  but  I 
do  not  think  it  necessary  to  refer  to  them  in  detail :  they  appear, 
however,  to  me  to  confirm  the  same  view  of  the  case. 

The  gift  over  is  perfectly  conclusive:  it  is,  that  upon  all  the  children 
dying,  the  whole  of  the  fund  is  to  go  over.  It  is  clear,  therefore,  if 
they  all  die  under  twenty-one  without  leaving  issue,  or  such  issue 
shall  die  under  twenty-one  without  issue,  the  whole  fund  is  to  be 
kept  as  one  aggregate  and  entire  fund,  and  to  go  over  altogether. 
The  four  authorities,  which  have  been  adduced  upon  this  point, 
prove  this :  that  if  the  intention  is  clearly  expressed  of  keeping 
the  fund  in  one  aggregate  mass,  the  general  rule  does  not  apply. 
(1)  SOB.  B.  479  (4  Ex.  110). 
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DouoLAfl  Observe  what  an  inconsietency  would  arise  if  it  were  otherwise. 
Andrews.  Suppose  there  were  four  or  five  children,  one  of  whom  died  with- 
out leaving  issue,  his  share  would  go  to  the  survivors ;  but  if  one 
of  such  surviving  children  afterwards  died  without  issue,  hiB 
accrued  share  would  go  to  his  legal  personal  representative,  while 
his  original  share  would  go  over  to  the  survivors;  but  suppose 
that  afterwards  they  all  died  without  issue,  then  the  legal  personal 
representative  must  be  divested  of  the  accrued  shares,  in  order 
that  the  whole  fund  might  go  over  in  mass  to  the  parties  entitled 
in  that  event. 

Accordingly,  supposing  there  were  three  children  tenants  in 
common  of  this  fund,  one  of  whom  died  in  the  first  instance  without 
issue,  the  two  remaining  would  each  have  his  own  original  third 
share,  and  one  half  of  the  accrued  share :  but  if  one  of  the  two 
surviving  died  without  issue,  his  original  share  would  go  over  to 
[  ♦ase  ]  the  remaining  third  child :  but  (according  to  *the  argument)  the 
remaining  sixth  or  the  accrued  share  would  go  to  the  legal  personal 
representative  of  the  second  child.  The  third  child  would  then 
have  two-thirds,  and  one-sixth ;  and  the  representatives  of  the 
second  child  one-sixth,  and  so  the  matter  would  remain;  but  if 
the  third  child  died  before  the  tenant  for  life  without  issue, 
the  persons  entitled  to  the  gift  over  would  then  take  the  whole 
three-thirds,  defeating  the  right  of  the  representatives  of  the  second 
child  to  the  one-sixth  long  previously  vested  in  them.  That  would 
be  perfectly  inconsistent  with  any  part  of  the  aggregate  fund  going 
to  the  representatives  of  the  second  child. 

I  entertain  no  doubt,  that  the  accrued  as  well  as  the  original 
shares  went  over  to  the  survivor ;  and  I  am  prepared  to  make  a 
declaration  to  that  efifect. 


^1851.^         The  ATTORNEY-GENERAL  v.  The  CORPORATION 
"^—^ ^'  OF  SOUTHMOLTON. 

(14  Beav.  357—367.) 

[Ro versed  on  appeal  to  the  House  of  Lords  in  1854,  as  reported  in  5  H.  L.  C.  1, 
under  the  title  of  The  Mayor ^  <tc  of  SouthmoUon  v.  The  AHorney-GtuirmlJ] 
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KENT  V.  JACKSON. 

(14  Beav.  367—386;  affirmed,  2  D.  M.  &  G.  49-50  ;  S.  C.  21  L.  J.  Ch.  438.) 

By  tlie  rules  of  a  foreign  Bailway  Company,  established  as  a  Societe 
Anonyme,  it  was  provided  that  the  general  meeting  convened  by  notice 
should  represent  the  whole  body  of  shareholders,  and  should  take  cognizance 
of  the  accounts  and  balances,  and  that  their  approval  of  the  balances  should 
completely  discharge  the  board  of  directors.  Two  of  the  English  directors 
retired  in  consequence  of  the  small  amount  paid  up.  Afterwards,  by  the 
sanction  of  the  solicitor  appointed  by  the  committee  of  management,  they 
returned  to  several  English  subscribers  the  amount  of  their  deposits  without 
interest,  and  bought  up  the  shares  of  others,  and  paid  over  the  balance  of 
the  deposits  in  their  hands  to  the  continuing  directors  of  the  Company,  who 
received  it  and  sanctioned  the  transaction.  Some  shareholders  on  behalf  of 
themselves  and  the  others  filed  a  bill  against  the  directors,  alleging  that 
the  Company  had  carried  on  their  affairs  in  conformity  with  the  rules,  and 
praying  that  the  two  retired  directors  might  make  good  the  returned 
deposits.  It  appeared  that  the  accounts  had  been  fairly  submitted  to  the 
genei-al  meeting,  and  passed :  Held  that  the  general  meeting  had  power  to 
sanction  and  had  sanctioned  the  proceedings,  and  that  the  bill  had  been 
properly  dismissed. 

John  King  Kent,  having,  on  the  3rd  of  June,  1848,  purchased 
ten  shares  in  the  Charleroy  and  Erquelinnes  Railway  Company, 
filed  this  bill  on  the  24th  of  June  following,  on  behalf  of  himself 
and  all  the  other  shareholders  in  the  Company  (except  such  of  the 
several  persons  thereinafter  named  as  defendants  thereto  as  were 
shareholders  in  the  said  Company),  against  Jackson,  the  assignees 
of  Graham,  and  the  committee  of  management  of  the  Railway 
Company,  who  were  stated  to  be  out  of  the  jurisdiction. 

It  appeared,  that  on  the  28th  of  May,  1845,  the  Bailway  Company 
was  established  as  a  "  Societe  Anonyme,"  by  a  Royal  Concession  of 
the  King  of  the  Belgians,  and  on  the  same  day,  a  collection  of  rules 
was  drawn  up,  for  the  regulation  and  due  administration  of  the 
affairs  thereof,  with  all  formalities  necessary  to  give  it  full  validity, 
as  a  binding  agreement  and  legal  act  or  deed. 

The  material  portions  of  the  articles  or  rules  were  as  follows : 
"  Art.  3.  The  Company  takes  the  title  of    &c.      Its  seat  is  in 
Brussels. 

"Art.  15.  The  possession  of  or  subscription  for  one  or  more 
'  titres/  carries  with  it  the  adhesion  to  the  present  statutes. 

"  Art.  16.  The  Company  shall  be  represented  by  a  general 
meeting  of  shareholders  ;  it  shall  be  managed  by  a  board. 

"  Art.  28.  The  board  of  directors  is  invested  with  the  most 
extensive  powers,  as  regards  the  construction  and  the  working  of 
the  line,  its  branches  and  dependencies.  It  is  authorised  to  contract 
for  the  whole  or  part  of  the  works ;  it  is  authorised  to  pass  with 


1851. 

July  26,  28, 
29. 

Affirmed. 

1852. 

March  20,  22. 

Knight 

Bruce, 

Lord 

CRAK  WORTH, 
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Kbut        third  parties  (but  subject  to  the  approval  of  the  general  meeting) 

JA0K80H.     aW    treaties    advantageous    to    the    Company,  even  for   railways 

in  connection   with    this    one.      It;    makes    the    regulations   for 

management  or  internal  order,  and  superintends  their  execution. 

**  Art.  26.  As  the  members  of  the  board  act  as  representing  the 
Company,  they  contract,  by  virtue  of  their  offices,  no  joint  or 
personal  liability :  they  are  only  answerable  for  the  execution  of 
the  trusts  reposed  in  them  under  the  article  82  of  the  Code  of 
Commerce. 

*'  Art.  28.  Judicial  proceedings  shall  be  carried  on  in  the  name 
of  the  board  of  directors,  at  the  prosecution  and  by  the  proceeding 
of  the  chairman,  or  of  the  person  replacing  him. 

**  Art.  81.  The  general  meeting  regularly  convened  by  a  notice 
&c.  shall  represent  the  whole  body  of  shareholders.    It  assembles 
every  six  months  &c. 
[369*]  "Art.  88.  At  the  meetings  constituted  according  to  the  terms 

of  the  article  81,  the  general  meeting  takes  cognizance  of  the 
accounts  and  balances,  and  determines  on  them  finally.  The 
approval  of  the  balances  completely  discharges  the  board  of 
directors. 

"  Art.  89.  The  deliberations  of  the  general  meeting  taken  in 
conformity  with  the  above  dispositions  bind  the  Company  &c. 

"Art.  48.  Every  six  months,  at  the  half  yearly  general  meeting, 
the  active  and  passive  situation  of  the  Company  shall  be  presented 
to  the  meeting,  the  accounts  and  balances  shall  be  settled  and 
approved  &c.  &c. 

"  Art.  47.  All  disputes  between  members  of  the  Company,  con- 
cerning the  affairs  of  the  Company,  shall  be  judged  by  arbitrators. 
The  tribunal  shall  be  composed  of  three  arbitrators,  in  the  choice 
of  whom  the  parties  shall  be  bound  to  agree  within  eight  days  ;  in 
default  of  which,  the  said  arbitrators  will  be  named  by  the  President 
of  the  Tribunal  of  Commerce  of  Brussels,  at  the  request  of  the  first 
requirent.  The  arbitrators  shall  decide  absolutely,  as  amicable 
compounders,  without  appeal,  and  without  being  bound  by  the 
forms  and  delays  of  legal  proceedings.  Their  decision  cannot 
be  reversed  by  appeal,  civil  petition,  nor  by  recourse  to  Cassation." 

By  another  article,  the  defendant  Jackson,  together  with  Graham 
and  others,  were  appointed  directors. 

By  a  Eoyal  Ordinance  of  the  King  of  the  Belgians,  dated  the  10th 
of  August,  1845,  and  duly  executed  &c.  as  an  Act  of  the  State,  the 
establishment   of   the   Company   as  a   "  Soci^t^   Anonyme "    was 
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ratified,  and  the  ^collection  of  rules  and  regulations  approved  and        Kbmt 
sauctioned  by  the  Royal  authority.    Jackson  and  Graham  were  the      jaoksok. 
active  English  directors,  and  a  considerable  number  of  shares  having       [  *h70  ] 
been  allotted  in  England,  the  deposits  upon  them  were  paid  into  the 
Bank  of  Smith,  Payne  &  Co.,  to  the  joint  account  of  Jackson  and 
Graham.     These  deposits  amounted  to  the  sum  of  12,680Z. 

Differences  having  arisen  between  the  English  and  Belgian 
directors,  Jackson  and  Graham,  on  the  26th  of  October,  1846,  sent 
in  their  resignation,  which  was  soon  after  accepted. 

The  present  bill  alleged,  that  Jackson  and  Graham  determined 
to  avail  themselves  of  the  legal  control  which  they  had  over  the 
English  deposits,  for  the  purpose  of  indemnifying  themselves 
against  all  liabilities  which  they  had  incurred  as  directors ;  and  it 
was  alleged,  and  not  denied,  that,  in  November,  1845,  they  sent  a 
circular,  giving  the  English  allottees  the  option,  either  of  taking 
scrip  in  exchange  for  the  bankers'  receipts,  or  having  the  amount 
of  their  deposits  paid  by  them  returned  without  interest. 

A  great  number  of  allottees  availed  themselves  of  the  option,  and 
Jackson  and  Graham  returned  to  them  their  deposits,  amounting 
in  the  whole  to  8,280i.,  which  they  paid  out  of  the  12,680i.,  by 
cheques  on  the  bankers.  The  bill  insisted,  that  this  was  a  breach 
of  trust  and  fraud  on  the  shareholders,  and  it  stated,  that  the 
return  of  the  deposits  had  taken  place  against  the  protest  of  the 
committee  of  management,  and  that  such  committee  had  no  power 
to  authorise  the  return  of  the  deposits.  It  contained  the  usual 
charge,  that  the  shareholders  were  very  numerous,  and  that  it 
would  be  impracticable  to  make  them  parties. 

The  bill  prayed  a  declaration,  that  Jackson  and  the  assignees  of  [  37i  ] 
Graham  (who  had  become  bankrupt)  were  liable  to  make  good  the 
8,280/.,  and  sought  an  account  and  payment,  and  asked  that  the 
sum  found  due  might,  when  paid,  ''  be  secured  in  Court  for  the 
benefit  of  the  Charleroy  and  Erquelinnes  Railway  Company,  and 
all  persons  entitled  to  or  interested  in  the  funds  thereof." 

The  bill  contained  the  following  allegation,  which  influenced  the 
decision  of  the  Court :  "  That  the  said  Company  have,  over  since 
(its  establishment)  carried  on,  and  still  continue  to  carry  on  and 
conduct  their  affairs,  on  the  footing  of  and  in  conformity  with  the 
said  rules  and  regulations ;  and  such  rules  and  regulations  have 
ever  since  constituted,  and  now  constitute,  the  existing  laws  of  the 
said  Company,  and  are  binding  on  all  persons  who  are  or  have 
been,  at  any  time,  members  or  shareholders  of  or  in  the  same. 
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Kknt        to    the  full  extent  of  all   their  respective  property  or  interest 
JACKBON.     therein." 

Jackson,  the  principal  defendant,  admitted  the  restitution  of  the 
deposits  to  the  allottees  as  alleged  by  the  bill ;  but  he  said,  that  the 
English  directors  had  retired,  in  consequence  of  the  small  amount 
paid  up  and  of  the  consequent  apparent  impossibility  of  carrying 
into  eflfect  the  object  for  which  the  Company  had  been  formed. 
That  after  their  retu'ement,  the  committee  of  management  in 
Belgium  were  anxious  to  obtain  possession  of  the  English  deposits, 
but  that  the  English  directors,  being  apprehensive  that  the  allottees 
might  be  entitled  to  a  return  of  their  deposits,  if  the  undertaking 
[  *372  ]  failed  (i),  declined  to  pay  it  over.  He  stated  *that  the  return  of  the 
deposits  had  been  made  with  the  sanction  of  Mr.  Arnold,  the 
solicitor  duly  authorised  of  the  committee  of  management.  That 
after  their  retirement,  negotiations,  which  were  set  out,  had  taken 
place  between  the  defendants  and  their  solicitors,  on  the  one  hand, 
and  the  committee  of  management  and  their  solicitor  on  the 
other,  and  that  ultimately  an  account  was  rendered  by  the  English 
directors  to  the  committee  and  settled,  and  the  balance,  after 
deducting  the  sum  of  8,280Z.  and  other  payments,  was,  on  the  2nd  of 
June,  1816,  paid  over  to  the  committee  of  management  of  the 
Kailway  Company. 

By  the  answer  it  also  appeared,  that  Jackson  and  Graham,  with 
the  sanction  of  Arnold,  had  paid  1,2842.  Is.  6d.  for  the  purchase 
back  of  300  shares  allotted  in  London.  This  sum  also  figured  in 
the  account. 

The  defendant  Jackson  insisted,  first,  that  the  whole  transaction 
had  been  completed,  with  the  sanction  and  concurrence  of  the 
committee  of  management,  and  that  the  plaintiff  and  all  the  other 
shareholders  were  bound  thereby. 

2.  He  stated  his  belief,  that  the  balance  had  been  entered  in  the 
balance  sheets  produced  at  the  general  half  yearly  meetings  of  the 
Company,  and  could  not  now  be  opened. 

8.  He  insisted  that  the  plaintiff  ought  to  have  proceeded  by 
arbitration  under  the  47th  article.    And 

4.  That  the  Railway  Company  was  a  necessary  party. 
[  378  ]  Evidence  was  produced    in    support  of   the  defendant's  case, 

amongst  which  was  that  of  two  Belgian  advocates,  one  of  whom, 
in  his  evidence,  stated  as  follows : 

*'  I  say,  that  a  Societe  Anonyme  &c.  can»  in  its  own  name,  sue 

(1)  See  WaUtah  v.  SjHdtiswoode,  71  E.  E.  740  (15  M.  &  W.  oOl). 
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any  other  person  or  Soci^t^  Anonyme  iu  any  of  the  tribunals  of  Kbht 
Belgiom,  in  resi^ect  of  the  common  rights  or  liabilities  of  such  jaokson. 
Societe  Anonyme.  No  individual  member  of  a  Soci^te  Anonyme 
can  institute,  conduct  or  maintain,  in  or  before  the  Courts  or 
tribunals  of  Belgium,  any  suit,  claim,  or  demand,  on  behalf  of  such 
Societe  or  the  members  thereof,  otherwise  than  iu  the  name  of  such 
Societe,  for  any  right  of  such  Soci6te,  or  any  right  common  to  the 
members  thereof,  against  any  other  person  or  Society  Anonyme,  or 
other  party,  or  against  any  other  members  or  member  of  the  same 
Societe.  In  a  word,  and  according  to  the  Belgian  common  law  and 
statute  law,  Societes  Anonymes  are  administered  by  directors  and 
committees  of  administration.  Directors  alone  can  begin  or 
maintain  any  suit  in  the  name  of  Societes  Anonymes.  If  share- 
holders individually  had  a  like  right,  complications  and  great 
difficulties  would  be  the  natural  consequence  as  I  think." 

''I  say,  that  any  differences  between  shareholders  must  be 
decided  by  arbitration,  in  virtue  of  the  article  47  of  the  statutes, 
which  is  in  accordance  with  the  terms  of  article  1134  of  the  Civil 
Code,  which  makes  the  said  article  47  binding  between  shareholders. 
The  article  47  of  the  statutes  is  binding  between  shareholders,  so 
that  all  differences  arising  between  shareholders  and  relating  to 
the  Societe,  must  be  judged  by  arbitration,  and  consequently,  in 
my  opinion,  the  Courts  and  tribunals  of  Belgium  would  declare 
themselves  incompetent  in  such  cases." 

The  cause  now  came  on  for  hearing.  [  374  ] 

Mr.  R.  Palmer  and  Mr.  Shee,  for  the  plaintiff : 

The  English  directors,  who  were  the  trustees  or  agents  of  the 
Company,  were  not  justified  in  returning  the  deposits,  or  in 
purchasing  up  the  300  shares  for  the  Company.    *    *     * 

The  case  is  not  one  of  internal  arrangement,  as  in  Foss  v. 
Ilarboitle  (i),  Mozley  v.  AUton  (2) ;  but  comes  within  the  principle  of 
the  cases  of  Natusch  v.  Ii-ving  (3),  Salomons  v.  Laing  (4),  Bagshawe  v. 
The  Easteifi  Union  Railway  Company  (6),  and  The  Society  for  the 
Illustration  of  Practical  Knowledge  v.  Abbott  (6).     ♦     ♦     * 

Secondly,  it  is  said,  that  the  plaintiff  has  no  right  to  sue :  that       [  375  ] 
the  proceedings  ought  to  be  in  the  name  of  the  Company,  and  that 
the  only  relief  is  by  arbitration.    [On  these  points  they  cited  British 

(1)  62  R.  fi.  18d  (2  Hare,  461).  (4)  85  B.  E.  107  (12  Beav.  352). 

(2)  65  B.  B.  520  (1  Ph.  790).  (5)  82  R.  E.  43  (7  Hare,  114). 

(3)  76  E  R  54  (2  Coop.  t.  Coth  358).  (6)  50  E.  E  288  (2  Beav.  559). 
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Kent        Linen  Company  v.  Drummond  (i),  De  la  Vega  v.  Vianna  (2),  Huber  v. 
Jaokbon.     Steiner  (3),  Don  v.  Lippmann  (4).     In  this  country  an  agreement  to 
refer  to  arbitration  does  not  oust  the  jurisdiction  of  this  Court :  The 
Earl  of  Mexhoroitgh  v.  Bower  (s).] 

Thirdly,  it  is  said,  that  there  is  a  misjoinder  of  plaintiffs.  [On 
this  point  they  cited  Hichens  v.  Congreve{6)f  Bromley  v.  Smith  (i), 
Gray  v.  Chaplin  (8),  Cobnan  v.  The  Eastern  Counties  BaUtvati 
Company  (9),  Preston  v.  The  Grand  Collier  Dock  Company  (lO).] 

[  876  ]  Mr.  Walpole,  Mr.  Willcock  and  Mr.  Amphlett,  for  Jackson : 

*  *  All  that  has  been  done  has  been  with  the  sanction  and  con 
currence  not  only  of  the  managing  body,  but  also  of  the  general 
meetings  ;  for  it  is  stated  by  the  bill,  that  the  affairs  of  the  Com 
pany  have  been  carried  on  in  conformity  with  the  rules  :  and  it  musi 
therefore  be  assumed,  that  half-yearly  general  meetings,  which  repre 

[  '377  ]  sent  *the  whole  body  of  shareholders,  have  been  held  under  the  31si 
article ;  that  the  accounts  have  been  duly  passed  according  to  the  38th 
article,  and  that  these  items  have  appeared  therein  and  have  been 
passed.  The  approval  of  such  accounts  completely  discharged  the 
directors,  and,  by  the  39th  article,  became  binding  on  the  Company. 

*  *  The  rights  of  the  parties  are  to  be  determined  by  the  Belgian 
and  not  by  the  English  law :  Warrefider  v.  Warrender  {u),Earl  Nelson 
V.  Lord  Bridport  (12).  By  that  law,  the  shareholders  have  engaged, 
that  all  legal  proceedings  shall  be  originated  by  the  chairman  (art. 
28),  and  they  have  precluded  themselves  from  interfering  personally 
in  the  affairs  of  the  Company,  by  instituting  suits  on  its  behalf- 
[They  also  contended  that  the  form  of  the  suit  was  wrong  for  mis- 
joinder and  defective  for  not  making  the  Company  a  defendant.] 

[  878  ]  Mr.Bovilly  for  the  assignees  of  Graham. 

The  other  defendants  were  out  of  the  jurisdiction,  and  did  not 
appear. 

Mr.  E.  Palmer^  in  reply. 

Taylor  v.  Salmon  (i3),  Graham  v.  The  Birkenhead  dc.  Raibtay 
Company  (14),  were  also  cited. 

(1)  34  R.  R.  595  (10  B.  &  C.  903).  (8)  26  R.  R.  22  (2  Sim.  &  St.  267;  2 

(2)  35  E.  R.  298  (1  B.  &  Ad.  284).  Russ.  126). 

(3)  42  R.  R.  598  (2  BiDg.  N.  0.  202).  (9)  76  R.  R.  78  (10  Beav.  1). 

(4)  47  R.  R.  1  (5  01.  &  Pin.  1).  (10)  54  R.  R.  380  (11  Sim.  327). 

(5)  64  R.  R.  34  (7  Beav.  127).  (11)  37  R  R.  188  (2  CL  &  Fin.  488). 

(6)  32  R.  K.  173  (4  jRuse.  562;  1  (12)  68  R.  R.  174  (8  Beav.  547). 
Russ.  &  My.  150).  (13)  48  R.  R.  34  (4  My,  &  Cr.  134). 

(7)  27  R.  R.  139  (I  Sim.  8).  (14)  86  R.  R.  50  (2  Mac.  &  G.  146). 
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The  Masteb  of  the  Bolls  :  Kekt 

V. 

I  am  of  opinion  that  this  bill  cannot  be  supported,  *and  I  will     Jaoksov. 
at  once  state  the   grounds  upon  which   I  have   come  to    that       [*379] 
conclusion. 

The  short  facts  of  the  case  are  these :  In  the  year  1845,  this  Com- 
pany was  established  in  Belgium,  for  the  purpose  of  making  a 
particular  railway,  and  at  that  time,  rules  or  regulations  were 
drawn  up  appointing  Mr.  Jackson,  Mr.  Graham,  and  certain  other 
persons  directors. 

The  case  stated  by  the  bill  is,  that  in  the  month  of  November, 
1845,  the  committee  of  management  accepted  the  resignation  of  the 
English  directors,  Mr.  Jackson  and  Mr.  Graham ;  so  that  in  the  month 
of  November,  Mr.  Jackson  and  Mr.  Graham  ceased  to  be  directors  of 
the  Company,  but  it  does  not  appear  whether  they  ceased  to  be 
shareholders.  After  that,  and  in  the  month  of  December,  1845,  a 
circular  was  sent  by  Messrs.  Jackson  and  Graham,  who  had  received 
the  money  of  the  Company,  and  had  invested  it  in  their  own  names 
at  their  bankers  in  London,  to  the  English  shareholders,  telling 
them  that  those  who  pleased  might  have  their  deposits  returned. 
They  applied  a  sum  of  something  like  7,000Z.  in  the  repayment  of 
deposits  upon  shares,  a  sum  of  1,284Z.  in  the  purchase  of  800  shares, 
and  they  then  paid  over  the  balance  of  their  account  to  the 
directors  of  the  Company.  The  directors  of  the  Company 
sanctioned  the  transaction,  and  received  this  balance  of  account 
from  them. 

The  plainti£f  is  a  shareholder,  who  had  nothing  to  do  with  that 
transaction,  and  I  consider  that  he  is  entitled  to  be  treated  as  in  no 
respect  tainted  with  any  acquiescence  of  a  personal  nature  in  it. 
He  files  this  bill  complaining  of  this  transaction,  as  one  which  the 
Company  had  no  power  or  authority  to  enter  into,  and  ^seeks  to  [  *3^o  ] 
set  it  aside,  not  merely  as  against  Messrs.  Jackson  and  Graham,  but 
as  against  those  members  of  the  Company  who  were  parties  to 
it,  who  are,  therefore,  persons  against  whom  the  bill  seeking 
this  relief  is  directed,  as  much  as  against  Messrs.  Jackson  and 
Graham. 

The  first  question  which  I  have  to  consider  is,  whether  this  was  a 
transaction  which  was  beyond  the  scope  of  the  authority  of  the 
directors  of  the  Company,  and  if  ^o,  then  whether  it  was  one  which 
the  general  meeting  of  the  Company  could  have  subsequently 
sanctioned. 

Now,  assuming  that  the  repayment  of  deposits  and  the  buying  up 
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Krkt  of  shares  by  the  directors  could,  in  no  respect,  be  justified,  it  is  to 
JACK0OK.  ^  observed,  that  here  it  was  not  the  directors  themselves  who  took 
that  course,  but  Messrs.  Jackson  and  Graham.  They  had  obtained 
money  of  the  Company,  and  having  ceased  to  be  directors,  and 
being  called  upon  to  account  to  the  Company  in  resjiect  of  their 
receipts  during  the  time  they  were  directors,  say,  ''  we  are  prepared 
to  pay  over  to  you  the  balance  of  the  account,  provided  you  admit 
the  propriety  of  two  payments  which  we  have  made,  one  of  7,00(M. 
for  the  repayment  of  deposits,  and  the  other  of  1,2842.  for  the  repur- 
chase of  shares."  The  Company  sanctioned  that  proceeding,  and 
made  a  settlement  of  account  with  them  upon  that  footing. 

This  case  differs  from  all  those  which  have  been  cited :  it  differs 
even  from  the  case  of  Cohen  v,  Wilkinson  (l),  which  is  the  nearest  to 
it,  where  the  Company  itself  paid  the  money,  and  was  itself  taking 
[  *38i  ]  the  steps  for  supporting  the  Portsmouth  Railway.  This  *is  a  case, 
in  which  two  persons  who  are  strangers  settle  an  account  with  the 
Company  in  respect  of  money  which  they,  and  not  the  Company, 
had  received.  Both  the  allegations  of  the  plaintiff  and  the  evidence 
distinctly  show  that  this  was  not  the  act  of  the  directors ;  that  they 
merely  received  the  balance  of  the  money,  and  sanctioned  what  had 
been  done  by  persons  who  were  not  then  directors  of  the  Com- 
pany :  and  it  is  in  respect  of  that  sanction,  and  not  in  respect  of 
any  payment  made  by  the  directors  themselves,  out  of  the  assets  of 
the  Company,  that  this  complaint  is  made. 

This,  then,  was  a  mere  matter  of  account  with  third  persons  dealing 
with  a  Company,  and  am  I  prepared  to  say  (in  the  total  absence  of 
evidence  on  the  subject)  that  the  repayment  of  the  deposits  and  the 
buying  up  of  shares  might  not  be  a  transaction  proper  to  be  done 
for  the  interests  of  the  Company,  or  that  it  was  not  within  the  scope 
of  its  authority  to  sanction  it  ?  I  admit,  that  it  would  not  be  bo 
under  ordinary  circumstances ;  but  it  is  impossible  to  say,  in  the 
total  absence  of  evidence,  what  were  the  terms  and  conditions  upon 
which  MessL's.  Jackson  and  Graham,  who  were  directors  of  the 
Company  at  the  time,  obtained  these  deposits  or  subscriptions  from 
the  various  persons  who  consented  to  become  shareholders.  It 
might  have  been  upon  some  contract  affecting  the  very  existence  of 
the  Company;  or  upon  various  conditions  which  I  forbear  to 
speculate  upon,  which  rendered  the  return  of  the  deposits,  under 
the  circumstances,  just  and  proper.  In  the  total  absence  of 
information  upon  that  subject,  I  am  not  prepared  to  say,  that  the 

(1)  85  E.  R.  47  (12  Beav.  125, 138) ;  85  R.  IL  54  (1  Mac.  &  G,  481 ), 
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settlement  of  account  with  Messrs.  Jackson  and  Graham  was  not  a        Kent 
prudent  and  beneficial  thing  for  the  Company,  or  that  it  was  not     jacksok. 
within  the  scope  and  authority  of  the  directors  to  sanction  that 
transaction  ;  especially  bearing  in  mind,  ♦that  the  Company  was,       [  ♦382  ] 
at  the  time,  either  just  established,  or  in  the  course  of  formation, 
when  this  transaction  took  place. 

The  case  of  Ex  pa^-te  Morgan  (1)  does  undoubtedly  lay  down, 
that  where  a  deed  expressly  provides  in  what  manner  a  Company 
shall  be  able  to  purchase  shares,  the  authority  of  the  Company  is 
limited  in  these  matters,  and  that  it  cannot  exceed  those  limits ; 
but  it  does  not  decide,  that  in  the  absence  of  any  provisions  of  that 
description,  the  purchase  of  shares  or  the  repayment  of  deposits 
might  not,  under  some  circumstances,  be  within  the  scope  of  the 
common  contract  entered  into  between  the  shareholders.  It  is 
unnecessary  for  me  to  determine  that  question,  because  I  am  of 
opinion,  in  the  first  place,  that  this  was  not  an  improper  application 
of  the  funds  of  the  Company,  but  a  dealing  with  third  persons,  and 
a  payment  in  account  sanctioned  by  the  directors,  which,  though  it 
might  not  have  been  proper  for  the  directors  themselves  to  have 
made,  it  might,  nevertheless,  have  been  very  proper  for  the 
Company  to  sanction.  I  am  of  opinion,  therefore,  that  this  was 
a  matter  which  could  be  sanctioned  by  a  subsequent  general 
meeting  of  the  Company,  and,  if  sanctioned,  then,  according  to  the 
authority  of  the  case  of  Fosa  v.  Harbottle  (2),  it  cannot  now  be 
questioned. 

I  am  next  of  opinion,  that  there  was  a  sanction  of  these 
proceedings.  The  bill  itself,  after  stating  that  these  statutes  were 
entered  into,  then  proceeds  to  allege  ''  that  the  Company  have  ever 
since  carried  on,  and  still  continue  to  carry  on  and  conduct  their 
affairs,  *upon  the  footing  of  and  in  confoi-mity  with  the  rules  and  [  *3^3  ] 
regulations ;  that  they  have  ever  since  constituted,  and  now  con- 
stitute, the  existing  law  of  the  Company,  and  that  they  are  binding 
upon  all  the  persons  who  are  or  have  been  at  any  time  members  or 
shareholders  to  the  full  extent."  Now  if  it  were  necessary  for  the 
plaintiff's  case,  I  should  not  hesitate  to  say,  that  he  would  be 
entitled  to  contend,  that  that  allegation  amounted  to  an  assertion, 
that  every  thing  that  ought  to  have  been  done  under  the  statutes 
had  actually  been  done;  and  I  therefore  consider  him  to  have 
alleged,  and  that  he  cannot  now  dispute,  that  those  meetings, 
which  ought  to  have  been  held,  if  every  thing  had  been  carried  on 

(1)  84  B.  B.  50  (1  Mac.  &  G.  226).         (2)  62  B.  B.  185  (2  Hare,  461). 
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Ebnt        upon  the  footing  of  and  in  conformity  with  the  roles  and  regala- 
Jacksoh.     tions,  have  been  duly  held,  in  the  manner  prescribed  by  those  rales. 
I  find  it  provided  by  article  88,  '*  that  at  the  meetings  established 
according  to  the  terms  of  article  31,  the  general  assembly  shall  take 
cognizance  of  the  accounts  and  of  the  balances,  and  shall  determine 
conclusively  or  definitely  in  that  respect,  and  the  approbation  of 
the  balances  shall  be  a  complete    discharge    to    the    board  of 
directors."    Is  it  possible,  if  article  38  has  been  obeyed,  and  if  the 
accounts  have  been  properly  taken,  that  this  payment  of  the  1,2001. 
would  not  have  appeared  in  those  accounts,  in  the  manner  it  did  in 
the  account  rendered  by  Messrs.  Jackson  and  Graham  ?    I  am  of 
opinion  that  I  must  infer,  from  the  plaintiff's  own  statement,  that 
these  items  did  appear,  as  they  ought  to  have  done,  in  the  accounts, 
and  that  if  they  did  so  appear,  the  approbation  of  the  general 
meeting  discharged  the  directors  in  respect  of  these  matters.    I  do 
not  say  discharged  Messrs.  Jackson  and  Graham  (that  is  a  different 
and  distinct  matter),  but  that  it  discharged  the  directors  in  that 
respect    Well,  but  this  is  a  bill  filed  against  the  directors,  to  make 
[  *384  ]      them,  as  well  as  ^Messrs.  Jackson  and  Graham,  liable.    It  is  true 
they  are  not  before  the  Court,  for  reasons  which  I  think  are  very 
obvious :  they  are  merely  made  parties,  and  are  out  of  the  jurisdic- 
tion, but  the  bill  is  as  much  directed  against  them  as  it  is  against 
Messrs.  Jackson  and  Graham  ;  and  the  frame  and  scope  of  this  bill 
is  such,  that  if  it  cannot   be  supported  against  the  directors,  it 
cannot  be  supported  against  any  one.    I  am  of  opinion  that  they 
are  conclusively  discharged  as  to  the  whole  Company  by  means  of 
that  audit ;  and  that  even  if  they  are  not  discharged  as  to  the 
whole  Company,  that  they  are,  at  least,  discharged  as  to  all  the 
persons  who  attended  those  particular  meetings,  who  saw  those 
particular  items,  and  must  have  both  sanctioned  and  approved  of 
them. 

The  next  question  is,  whether  a  bill  on  behalf  of  all  the  share- 
holders of  the  Company,  including  those  persons  who  were  present 
at  those  general  meetings,  and  sanctioned  those  particular  pro- 
ceedings, could  be  supported.  Now  a  sanction  and  acquiescence  is 
of  two  distinct  sorts :  one,  a  direct  act  of  acquiescence ;  the  other 
species  which  is  referred  to  in  the  case  of  Ghraham  v.  The  Birkenhead 
d'c.  Railuay  Company  (i),  is  that  which  arises  from  standing  by 
without  objecting,  and  permitting  a  person  to  do  the  act  complained 
of,  and  thereby  incur  a  great  waste  of  time,  expense  and  labour. 
(1)  S6  B.  B.  50  (2  Mac  &  0.  146). 
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Such  an  acquiescence,  as  Lord  Cottbnham  very  justly  says,  raises  Keht 
a  counter  equity,  and  makes  it  inequitable  in  you  to  complain  of  a  jacksow. 
matter,  which,  though  you  have  not  directly  sanctioned,  you  must 
be  treated  and  taken  to  have  acquiesced  in,  by  reason  of  your 
having  stood  by  and  allowed  it  to  proceed,  without  making  any 
complaint.  That  second  species  of  acquiescence  does  *not  exist  [  *^^  J 
here ;  but  if  I  am  right  in  the  construction  I  have  put  upon  the 
statutes  and  the  statements  contained  in  the  bill,  the  first  species 
does,  for  there  has  been  a  direct  and  express  acquiescence  in  the 
act  in  question.  Instances  of  both  sorts  of  acquiescence  are  to  be 
found  in  the  case  of  Ex  parte  Morgan  (i),  and  in  the  case  of  Graham 
v.  The  Birkenhead  dkc.  Railway  Company.  The  acquiescence  in  the 
latter  case  was  not  of  that  species  which  occurs  here ;  but  in  the 
case  of  Ex  parte  Morgan^  the  same  acquiescence  existed  as  occurs 
here ;  and  I  put  it  to  Mr.  R.  Palmer,  whether,  if  in  the  case  of  Ex 
parte  Morgan,  a  bill  had  been  filed  by  certain  shareholders  who  had 
not  attended  the  general  meetings,  suing  on  behalf  of  themselves 
and  those  who  did  attend  the  meeting,  he  could  have  sustained  that 
bill,  and  whether  there  would  not  have  been  a  misjoinder  of  plain- 
tiffs. He  very  frankly  said,  as  indeed  he  was  bound  to  do,  that 
such  a  bill  could  not  be  sustained. 

I  am  also  of  opinion,  that  such  a  bill  could  not  be  sustained,  and 
that  this  appears  from  the  case  of  Ex  parte  Morgan  itself.  Lord 
CoTTEHHAM  was  there  of  opinion,  that,  if  it  could  be  proved  that 
all  the  shareholders  had  attended  the  meeting,  and  had  sanctioned 
the  particular  transaction  complained  of,  it  would  have  bound  the 
Company,  because  there  could  be  no  question,  but  that  with  the 
concurrence  of  every  member  of  a  Company,  one  particular  species 
of  partnership  may  be  changed  into  any  other  they  think  fit; 
although  they  cannot  bind  absent  parties,  who  entered  into  the 
partnership  upon  the  footing  and  belief  that  the  particular  contract 
between  the  parties  should  govern  the  transactions  of  that  particular 
Company. 

I  consider  the  same  thing  to  be  established  in  Oraham  v.  The  I  386  ] 
Birkenhead  dc.  Railway  Company,  though  the  species  of  acquies- 
cence, in  that  case,  was  different,  the  difference  being  merely  that 
in  one  case  the  acquiescence  was  active,  and  in  the  other  passive. 
The  rights  flowing  from  both  species  of  acquiescence  are,  however, 
in  equity  the  same — making  it  inequitable  for  those  acquiescing 
{parties,  alone  or  conjointly  with  others  who  have  not  concurred, 

(1)  84  B.  B.  50  (1  Mac.  &  G.  22  J). 
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Kent        afterwards  to  pursue  the  persons  who  have  done  an  act  which  they 
JA0K80N.      themselves  have  actively  or  tacitly  sanctioned. 

I  am  therefore  of  opinion,  that  neither  in  substance  nor  in  form 
can  this  bill  be  supported,  and  upon  these  grounds  the  bill  must  be 
dismissed  with  costs. 

I  decide  this  ease  without  any  reference  to  the  foreign  contract, 
which  I  do  not  consider  it  necessary  to  deal  with. 

[The  plaintiffs  appealed  from  this  decision,  as  reported  in  2  D.  M. 
&  G.  49.] 

1862.  Mr.  lioumleU  Palmer    and    Mr,    M.    Archer   Shee,    for    the 

plaintiffs. 

Mr.  Walpole,  Mr.  Willcock,  Mr.  Amphlett,  and  Mr.  W.  Bovill, 
for  the  defendants. 

The  arguments  and  the  authorities  relied  upon  were  the  same  as 
were  adduced  in  the  Court  below. 

The  Lord  Justice  Knight  Bruce  : 

Whether  upon  the  question  of  right,  or  upon  the  question  of 
remedy,  the  law  of  Belgium  or  that  of  England  is  regarded,  this 
suit  seems  to  us  ill-founded.  According  to  the  law  of  Belgium,  it 
appears  that  the  plaintiff  is  incompetent  to  sue  for  the  purpose  for 
which  he  has  filed  the  present  bill ;  and,  according  to  the  law  of 
[  ♦so  ]  England,  he  has  neither  proved  nor  alleged  a  case  *entitUng  him  to 
proceed  on  behalf  of  the  shareholders  in  the  Charleroy  Railway 
Company,  for  the  purpose  of  recovering  a  demand  for  which,  in 
the  absence  of  special  circumstances  rendering  a  different  course 
necessary  or  proper,  a  different  person  or  body  ought  to  sue,  upon 
the  supposition  of  some  suit  being  proper. 

Again,  the  pleadings  and  evidence  appear  to  us  to  show  that, 
before  the  year  1847,  and  therefore  more  than  a  twelvemonth 
before  the  filing  of  the  bill,  an  account  had  been  stated  and 
settled  between  the  administering  body  of  the  Company  (by  their 
authorized  agent,  for  the  purpose)  on  one  hand,  and  Mr.  Jackson 
and  Mr.  Graham  on  the  other,  which,  if  fairly  stated  and  settled, 
must  be  considered  as  destructive  of  the  plaintiff's  case.  We  think 
that  it  appears  to  have  been  fairly  stated  and  settled ;  that  is  to 
say,  stated  and  settled  with  a  full  knowledge  on  each  side  of  every 
material  fact,  without  misrepresentation  and  without  suppression  ; 
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and  the  jast  inference  from  the  materials  before  us  is,  that  the 
settlement  so  come  to  was  approved  and  adopted  by  the  Assemblee 
Generale  of  the  Company,  to  which  it  was,  in  our  opinion,  com- 
petent to  adopt  and  confirm  that  settlement.  Possibly  on  the 
ground  of  the  original  trusteeship,  if  there  was  any,  or  otherwise, 
the  mere  settlement  with  the  Conseil  d'Administration,  not  affirmed 
by  the  Assembler  Generale,  might  have  been  insufficient ;  but  we 
repeat  that,  as  we  consider,  there  must  be  taken  to  have  been  a 
sufficient  affirmance  by  the  Assemblee  Generale. 

There  is  perhaps,  at  least,  one  other  ground  fatal  to  the  suit. 
But  enough  has  been  said  to  show  that  this  petition  of  api)eal 
must  be  dismissed  with  costs. 


Kent 

«. 

JA0K80K 


The  Lord  Justice  Lord  Cbanworth  concurred. 


LADY  BERKSFOKD  v.  DRIVER  (i). 

(14  Beav.  387—393 ;  S.  C.  16  Beav.  134 ;  20  L.  J.  Ch.  476.) 

The  plaintiff,  the  owner  of  an  estate,  appointed  the  defendants  receivers 
and  surveyors.  The  plaintiff  discharged  the  defendants,  and  filed  a  bill 
for  the  delivery  up  of  all  documents  relating  to  the  estate.  The  defendants 
admitted  the  possession  of  certain  documents  connected  with  the  property, 
which  they  insisted  were  their  own  private  memoranda :  Held,  that  they 
were  bound  to  produce  them,  in  order  to  enable  the  Court  to  judge  whether 
they  were  of  such  a  nature  that  they  ought  to  be  delivered  up. 

Samuel  Peach  was  seised  of  the  manor  of  Waterbeach,  and  of 
lands  within  the  manor.  He  died  in  1882,  having  devised  them  to 
the  plaintiff,  his  widow. 

This  bill  stated,  that  Mr.  Peach  and  the  plaintiff  had  appointed 
the  defendants,  Messrs.  Driver  (land  and  estate  agents),  as  their 
agents  and  receivers,  to  collect  the  rents  and  fines  and  manage  the 
manor,  for  which  they  were  to  receive  a  poundage  of  5  per  cent,  on 
the  rack  rents.  That  Mr.  Peach  and  the  plaintiff  had  delivered  to 
the  defendants,  as  such  agents  and  receivers,  divers  deeds,  maps, 
papers,  &c.,  and  that  the  defendants,  as  such  agents  and  receivers, 
had  made  other  maps,  plans,  &c.,  convenient  for  managing  the 
estate,  which  were  made  from  the  deeds,  maps,  &c.  so  delivered. 
That  the  defendants  had  no  right  to  make  any  other  maps  &c. 
relating  to  the  property,  except  as  such  agents  and  receivers,  and 
for  the  use  and  benefit  of  the  plaintiff.  It  alleged,  that  the  defen- 
dants had  been  paid  for  making  them,  and  that  they  had  become 
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muniments  and  evidences  of  title.  That  in  June,  1850,  the 
plaintiff  had  dismissed  the  defendants,  who  had  delivered  up  some 
of  the  documents,  but  insisted  on  keeping  divers  of  the  said 
plans  &c. ;  but  the  plaintiff  did  not  know  the  particulars.  It  also 
alleged,  that  the  defendants  had  other  documents  in  their  posses- 
sion relating  to  the  matters  aforesaid,  and  whereby,  if  produced, 
the  truth  of  such  matters  would  appear.  The  bill  Sprayed  a 
discovery ;  and  that  the  defendants  might  **  be  decreed  to  deliver 
up  to  the  plaintiff  the  said  several  maps,  plans,  rent  rolls,  and 
books  of  reference  to  maps  and  plans,  and  all  other  muniments 
and  writings  belonging  or  relating  to  the  said  manor  of  Water- 
beach,"  in  the  custody  or  power  of  the  defendants. 

The  defendants,  by  their  answer,  stated,  that  they  had  been 
employed  as  receivers  of  the  rents,  and  independently  as  surveyors 
and  architects,  to  superintend  the  repairs  and  alterations  to  the 
farm  houses  &c.,  for  which  they  were  paid  separately.  They  said, 
that,  on  the  application  of  the  stewards  of  the  manor,  they  had 
assessed  the  fines  payable  by  the  copyhold  tenants,  withouib  making 
any  charge. 

That  they  had  made  different  rough  calculations  and  memoranda, 
in  a  paper  book  and  upon  several  pieces  of  paper,  for  the  purpose 
of  calculating  and  assessing  the  fines,  which  were  kept  by  them 
for  their  own  private  use  and  guidance. 

That  the  original  plans  and  documents  had  been  delivered  up, 
but  that  the  defendants  retained  the  rough  paper  books  and  rough 
calculations,  memoranda  as  to  fines,  private  memoranda  and  rental 
and  cash  books,  the  field  book,  and  certain  other  books  containing 
fair  copies  of  the  accounts  from  the  year  1838  to  the  year  1850, 
between  the  respective  owners  of  the  manor  and  lands  and  the 
defendants,  as  receivers,  which  last-mentioned  books  contained 
memoranda  of  the  settlement,  from  time  to  time,  of  such  respective 
accounts,  and  of  the  vouchers  relating  thereto,  signed  by  Samuel 
Peach  and  the  plaintiff;  and  also  a  rough  book  of  lithographed 
plans  of  different  parts  of  the  "^estate,  procured  by  these  defendants, 
without  any  expense  to  the  plaintiff,  or  cut  out  of  different  printed 
particulars  for  letting  different  farms,  part  of  the  estate,  prepared 
in  the  year  1829,  and  not  wanted  for  that  purpose,  and  bound  up 
together  in  a  book,  at  the  expense  of  the  defendants,  and  having 
various  notes  in  ink  and  in  pencil,  written  by  one  or  other  of  the 
defendants  for  their  own  private  use ;  and  several  of  which  litho- 
graphed plans  were  delivered  to  the  plaintiff's  solicitors  before  the 
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bill  was  filed :  and  also  varions  letters,  written  from  time  to  time 
by  different  tenants  of  parts  of  the  estates  and  other  persons  to 
these  defendants,  including  nomeroas  letters  from  Bamuel  Peach 
and  the  plaintiff,  and  their  respective  stewards  and  solicitors,  for 
the  time  being,  to  these  defendants,  and  nomeroas  copies  of  letters 
from  these  defendants,  or  one  of  them,  to  Samuel  Peach  and  the 
plaintiff,  respectively,  and  to  their  respective  stewards  and  solicitors; 
and  also  numerous  letters  as  to  the  assessments  of  fines,  and 
accounts  of  fines,  received  by  the  stewards  for  the  time  being  of 
the  manor,  and  transmitted  by  them  to  the  defendants ;  and  also 
certain  receipts  and  vouchers,  some  of  which  related  to  the  final 
account  between  the  defendants,  as  such  receivers,  and  the  plaintiff, 
and  which  final  account  had  not  yet  been  signed  as  approved  by 
the  plaintiff:  and  also  a  bundle  of  letters  and  other  papers  relating 
to  new  buildings  and  repairs  upon  the  estate,  and  also  the  different 
letters  and  copies  of  letters  between  the  plaintiff's  solicitors  and  the 
defendants  and  their  solicitors,  and  the  schedules  and  receipts  for 
documents  delivered  up  by  the  defendants*  solicitor  to  the  plaintiff's 
solicitors.  They  said  they  believed  that  these  documents  were 
wholly  useless  to  the  plaintiff,  except  the  letters  material  to  the 
defendants  in  support  of  an  action  which  they  had  brought  against 
the  plaintiff,  and  which  was  then  pending.     «     «     * 

A  motion  was  now  made  for  the  usual  production  of  the  documents 
admitted  to  be  in  the  defendants*  possession. 
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Mr,  Lloyd  and  Mr.  Shapter,  in  support  of  the  motion,  relied  on 
the  admission  contained  in  the  defendants*  answer. 

Mr.  Boupell  and  Mr.  Hallett,  for  the  defendants.     *     *     * 


Thb  Mastbb  of  thb  Rolls  :  [  2^91  ] 

I  think  the  plaintiff  entitled  to  the  production  of  these  docu- 
ments ;  but  as  I  am  not  making  a  decree  at  present,  I  will  not 
express  any  opinion  as  to  the  plaintiff's  right  to  have  these 
documents  delivered  up  to  her. 

This  is  a  bill  by  the  owner  of  a  manor  against  the  agent  of  that 
manor,  asking  for  the  delivery  up  of  all  *the  documents  possessed  [  *392  ] 
by  the  agent  during  the  time  of  his  agency,  relating  to  and  affecting 
the  property.  I  am  far  from  saying  that  all  documents  of  that 
description  ought  to  be  decreed  to  be  delivered  up  to  the  plaintiff. 
Some  of  them  undoubtedly  ought ;  but  it  is  impossible  to  tell  which 
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Ladt        of   them  ought  or   ought  not,  without  seeing  their  nature  and 
i..    ^      character.    I  therefore  think,  that  these  documents  strictly  come 

Dkivbr.  within  the  principle,  that  their  production  is  necessary  for  the  case 
of  the  plaintiff;  that  is,  for  the  purpose  of  ascertaining  whether  the 
documents  are  of  such  a  character,  that  the  principal  is  entitled,  as 
against  his  agent,  to  have  them  delivered  up  at  the  hearing  of  the 
cause.  The  case  put  by  Mr.  Hallett  affords  an  illustration  of  the 
principle :  suppose  an  agent,  being  an  artist,  took  a  sketch  of 
the  scenery  upon  some  part  of  the  plaintiff's  estate,  the  plaintiff 
would  not  be  entitled  to  have  that  delivered  up  ;  but  though  called 
a  sketch,  it  might  be  an  elaborate  plan  of  a  portion  of  the  estate ; 
but  whether  it  is  of  the  former  character,  or  whether  it  is  necessary 
for  the  due  management  of  the  estate,  can  only  be  ascertained  by 
the  inspection  of  the  document  itself. 

I  am  of  opinion,  therefore,  that  the  papers,  showing  the  mode  of 
calculating  the  fines  for  the  manor,  have  no  relation  to  the  cases  of 
discovery  of  a  secret  invention  with  respect  to  medicine  or  any 
improvement  in  machinery,  and  that  there  is  no  principle  which 
debars  the  plaintiff  from  the  ordinary  right  to  the  production  of 
these  documents,  for  the  mere  purpose  of  inspection. 

With  respect  to  the  documents  relating  to  the  action,  I  under- 
stand they  are  all  included  in  a  schedule  as  relating  to  the  property 
of  the  plaintiff.  These  documents,  therefore,  must  also  be  included 
in  the  order  for  production,  but  the  defendants  may  have  them  out 

[  •393  ]  of  *Court  again,  if  necessary,  for  it  must  be  borne  in  mind  that 
documents  are  deposited  in  the  hands  of  the  officers  of  the  Court  as 
the  agent  of  the  person  depositing  them,  who  retains  the  property 
in  them,  until  this  Court  makes  a  decree  for  delivering  them  up. 
The  order  will  be  in  the  usual  form. 

Mr.  Lloyd : 

Some  bundles  of  papers  are  sealed ;  of  course  we  must  be  at 
liberty  to  break  the  seals,  for  the  sealing  was  merely  for  the  purpose 
of  identifying  them. 

Mr,  Hallett  : 
Yes  ;  it  was  merely  to  identify  them. 
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MOORE  V.  SMITH. 

(14Beav.  393— 396.) 

A  bill  of  exchange  received  by  a  partner  in  a  solicitor's  firm  from  a  client 
is,  jtrimd  facie,  to  be  deemed  to  be  received  ou  behalf  of  the  firm ;  and  if 
the  solicitors  allege  the  contrary,  they  are  bound  to  prove  it  by  clear 
evidence. 

By  the  decree,  the  plaintiffs  costs  (319/.)  had  been  ordered  to  be  paid  to 
her  solicitors,  out  of  a  fund  in  Court,  in  which  she  viras  interested ;  but  the 
plaintiff  having,  in  the  course  of  the  proceedings,  given  to  one  of  the  firm  of 
solicitors  a  bill  for  300/.,  which  they  had  passed  away,  the  order  for  the 
payment  of  the  319/.  was  stayed. 

Mr.  Muthew  and  Mr.  Reynolds,  ii^ho  were  partners  as  solicitors, 
acted  in  this  suit  on  behalf  of  the  plaintiff  Mrs.  Moore. 

On  the  SOth  of  November,  1847,  the  plaintiff  accepted  a  bill  for 
300/.  drawn  on  her  by  Mr.  Reynolds,  and  this  was  discounted  by 
the  bankers  of  the  partnership,  and  carried  to  the  credit  of  the 
partnership  firm.  In  February,  1848,  the  plaintiff  accepted 
another  and  substituted  bill  for  the  sum  of  800/.,  and  this  was  also 
discounted  by  the  same  bankers,  and  the  amount  was  at  first  carried 
to  the  separate  account  of  Reynolds,  but  was  subsequently  carried 
to  the  credit  of  the  firm  of  *Mayhew  and  Beynolds,  by  means  of  a 
cheque  drawn  by  Beynolds  in  favour  of  the  firm. 

The  partnership  was  dissolved  in  February,  1848,  and  in  the  follow- 
ing month,  Reynolds  became  insolvent.  By  the  decree  made  in  May, 
the  costs  of  Mayhew  and  Beynolds  were  (amongst  others)  ordered 
to  be  taxed  and  paid  out  of  the  fund  in  Court,  in  the  residue  of  which 
the  plaintiff  was  interested. 

The  costs  were  accordingly  taxed ;  but  the  bills  of  exchange 
remained  still  outstanding  and  unpaid,  the  second  being  in  the 
hands  of  the  bankers.  The  plaintiff,  before  the  amount  of  the  bills  of 
costs  had  been  paid,  presented  a  petition,  alleging  that  the  two  bills 
of  exchange  had  been  given  by  her  to  Beynolds,  on  account  of  the 
costs  of  the  suit  duo  to  Mayhew  and  Beynolds.  The  petition  prayed 
that  these  bills  might  be  delivered  up,  or  that,  until  delivery,  the 
payment  of  the  taxed  costs  of  Messrs.  Mayhew  and  Beynolds, 
amounting  in  the  whole  to  319!.,  might  be  stayed. 

AflSdavits  were  filed  to  prove,  on  the  one  hand,  that  the  bills  of 
exchange  had  been  given  on  account  of  the  costs  due  to  the  firm  of 
Messrs.  Mayhew  and  Beynolds,  and  on  the  other,  that  they  were 
mere  private  accommodation  bills  given  by  the  plaintiff  to  Beynolds 
individually,  and  unconnected  with  the  partnership  transcustion. 
These  aflSdavits  were  contradictory. 
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MooBK  Mr.  WcU])ole  and  Mr.  Clumdless,  in  support  of  the  petition. 

V. 

Smith. 

Mr.  Lloyd  and  Mr.  GlaMe,  for  Mayhew,  contended  that  this  was 

a  loan  to  Reynolds,  and  not  a  payment  to  the  firm,  and  that  the 

transaction  was  of  a  nature  expressly  prohibited  by  the  articles  of 

partnership. 

[  395  ]  J/;..  Polletty  for  the  assignee  of  Reynolds. 

Mr.  Bagahuwe,  for  Yallance. 

The  Mastbb  of  the  Rolls: 

I  have  no  doubt  that  some  order  ought  to  be  made  on  this 
petition. 

In  this  case,  two  solicitors,  Mayhew  and  Reynolds,  conducted 
business  for  a  lady  of  the  name  of  Moore,  who  incurred  a  bill  of 
costs.  In  the  course  of  the  business,  first  one  bill  of  exchange,  and 
afterwards  a  second,  was  given  to  one  of  the  partners.  Prima  facie , 
that  was  a  payment  on  account  of  the  bill  of  costs  due  to  the  firm. 
In  both  cases,  the  firm  had  the  benefit  of  the  money,  for,  in  the  one 
case,  the  amount  was  placed  to  the  credit  of  the  firm,  and  in  the 
other  to  the  credit  of  Reynolds,  and  by  him  transferred  to  the 
account  of  the  firm.  It  would  be  impossible  for  a  client  to  deal 
with  his  solicitors,  if  such  a  payment  were  not  prima  facie  treated 
as  a  payment  of  what  was  due  to  the  firm.  If  the  solicitors  allege 
that  the  transaction  was  of  a  different  character,  they  are  bound  to 
prove  it  by  clear  evidence.  I  think,  therefore,  that  it  is  impossible 
for  these  solicitors  to  compel  payment  of  their  bills  of  costs  without 
giving  credit  for  the  bill  of  exchange  received  from  the  client  by  one 
of  the  partners. 

I  have  no  jurisdiction  to  order  the  bills  to  be  delivered  up;  and 
if  any  arrangement  can  be  made  by  which  the  lady  will  be  pro- 
tected from  being  sued  on  them,  I  will  not  prevent  the  certificate  of 
the  Master  being  acted  on,  or  forbid  Mayhew  receiving  the  costs ; 
but  until  that  matter  has  been  settled,  I  cannot  allow  the  payment 
to  be  made,  but  must  stay  it. 
'  '^^^  ]  On  looking  at  the  evidence,  I  was  struck  at  this :  the  solicitor 

says  positively  that  this  was  a  loan,  and  the  lady  swears  the  contrary. 
Probably  she  did  not  understand  the  difference ;  but  I  am  of 
opinion  that  in  such  a  transaction,  a  solicitor  ought  to  preserve 
indisputable  evidence,  and  show  that  he  explained  the  difference  to 
his  client. 
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JODEELL  V.  JODRELL(I).  issi. 

Aug,  7,$, 
(14  Beav.  397—417.)  I_ 

To  put  an  end  to  litigation  between  a  husband  and  wife,  the  husband  ^^^  C4ntrt, 
conveyed  propert)'  to  trustees,  upon  trust  to  pay  his  wife  3,700/.  a  year,  or  ^jjr^o^^* 
80  much  as  she  should  "  order  or  require."   The  wife  was,  out  of  that  sum,  * 

to  keep  up  an  establishment  for  herself  and  children,  upon  such  a  scale  as  ^  -' 
she  should  think  fit ;  and  the  husband  was  to  have  the  benefit  of  it,  under 
certain  restrictionB.  But  if  she  should  not  require  the  whole  for  the  pur- 
poses aforesaid,  the  surplus  was  to  be  paid  to  the  husband :  Held,  that  so 
long  as  she  kept  up  the  establishment,  she  was  not  liable  to  account  for  the 
surplus  in  her  hands. 

Held,  also,  that  this  was  like  the  case  of  guardians  of  infants  and  com- 
mittees of  lunatics  having  allowances  made  to  them  for  maintenance,  and 
who  are  not  accountable  for  their  expenditure,  so  long  as  they  properly 
maintain  those  committed  to  their  care. 

Thb  question  in  this  cause  arose  upon  the  construction  of  a  deed, 
dated  the  28th  of  May,  1886,  and  made  between  Sir  Bichard  Paul 
Jodrell  of  the  first  part,  Lady  Jodrell  of  the  second  part,  and  two 
trustees  (King  and  Slaney)  of  the  third  part,  which,  after  reciting 
that  a  certain  suit  promoted  by  Lady  Jodrell  against  Sir  Richard 
Paul  Jodrell  was  then  depending  in  the  Episcopal  Court  of  London, 
and  that  Sir  Bichard  Paul  Jodrell  was  desirous,  and  had  requested 
that  the  said  suit  might  be  discontinued,  and  that  certain  other 
proceedings  then  in  contemplation  for  the  purpose  of  obtaining  a 
proper  provision  for  the  support  of  Lady  Jodrell  and  her  children 
might  be  waived,  and  that,  in  consideration  thereof,  he  had  proposed 
and  agreed  to  demise  and  assure  the  several  freehold  estates  &c., 
and  a  leasehold  house  in  Portland  Place  unto  King  and  Slaney, 
a|ion  the  trusts  and  for  the  purposes  thereinafter  expressed,  '*  It 
was  witnessed,  that,  in  pursuance  of  the  said  agreement,  and  to 
prevent  further  disputes  and  differences  occurring  between  the  said 
parties,  and  in  consideration  of  the  said  premises,"  Sir  Bichard,  at 
the  request  of  Lady  Jodrell,  assigned  to  the  trustees  his  house  in 
Portland  Place,  and  the  furniture  &c.  upon  trust  that  they  should 
"  permit  and  suffer  Lady  Jodrell,  *during  the  joint  lives  of  herself  [  ^^^^  1 
and  Sir  Bichard  P.  Jodrell,  to  inhabit,  occupy,  and  enjoy  the  said 
messuage,  furniture,  and  premises,  and  to  accommodate  and  provide 
for  her  children  therein,'*  without  paying  any  rent  or  other 
remuneration  for  the  same.  And  Sir  Bichard  P.  Jodrell,  at  the 
like  request,  thereby  demised  to  the  trustees  (in  general  terms)  all 
his  freehold  manors,  hereditaments,  &c.,  for  ninety-nine  years,  if 

(1)  /»  re  JSTwifM  (1884)  26  Ch.  D.  68,       Sirangwayes    v.   Bead    [1898]    2   Ch. 
53  L.  J.    Gh.    709,  51    L.   T,   175;      419,  67  L.  J.  Oh.  581,  79  L.  T.  245. 
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JoDBKLL  he  and  Lady  Jodrell  should  so  long  live,  upon  trust  to  pay  certain 
joDRELL.  expenses,  and  then  to  pay  to  Lady  Jodrell,  "  or  unto  such  person  or 
persons  as  she  (notwithstanding  her  coverture)  should,  from  time  to 
time  or  at  any  time  or  times  after  the  same  should  have  become 
due  or  payable,  order  or  direct  the  clear  yearly  sum  of  300Z.,  as  and 
for  pin  money,  for  Lady  Jodrell ;  and  also  the  further  yearly  sum 
of  8,7002.,  or  BO  much  thereof  as  she  should,  from  time  to  time, 
order  or  require  for  that  purpose,  unto  Lady  Jodrell,  for  her  own 
separate  and  absolute  use,  independent  of  Sir  Richard  Paul  Jodrell, 
and  not  to  be  subject  to  his  debts,  control,  or  engagements,  such 
several  yearly  sums  of  800Z.  and  8,700Z.  to  be  paid  by  even  half- 
yearly  payments  in  every  year."  And  from  and  after  full  payment, 
satisfaction,  and  discharge  of  the  said  expenses,  and  of  the  said 
yearly  sums  of  800/.  and  8,7002.  respectively,  upon  further  trusts  to 
pay  the  residue  or  surplus  of  the  said  rent  &c.,  unto  Sir  Richard 
Paul  Jodrell. 

And  it  was  thereby  declared  and  agreed,  that  Lady  Jodrell  should 
by  and  out  of  the  said  sum  of  8,7002.,  so  directed  to  be  paid  to  her 
as  aforesaid,  maintain,  keep  up,  and  pay,  all  the  expenses  of  the 
household  establishment,  in  or  upon  the  said  messuage  and  premises 
in  Portland  Place,  for  the  benefit  of  herself  and  her  said  children, 
which  establishment  should  be  upon  such  a  scale,  and  regulated  in 
[  *399  ]  such  manner,  as  Lady  Jodrell  ^should  think  fit,  within  the  limits 
thereby  provided  for  maintaining  the  same;  and  also  all  expenses 
which  Lady  Jodrell  should  incur  during  her  residence  at  any 
watering  place ;  and  also  all  such  additional  expenses  as  should  be 
incurred  at  any  seat  or  country  residence  of  Sir  Richard  Paul  Jodrell 
during  any  sojourn  of  Lady  Jodrell  therein ;  and  also  all  ground 
rent,  assessed  and  other  taxes,  necessary  repairs,  and  other  out- 
goings, which  should  become  payable  in  respect  of  the  messuage 
and  premises  in  Portland  Place  ;  and  also  all  wages  of  servants,  and 
all  salaries  of  masters  and  governesses  for  her  daughter,  and  also 
clothing  for  her  son  Edward,  but  no  further  or  other  expenses  for 
either  of  her  sons. 

And  it  was  thereby  further  declared  and  agreed,  that  if  Lady 
Jodrell  should  not  require  the  whole  of  the  said  yearly  sum  of 
3,7002.  for  the  purposes  aforesaid,  the  trustees  &c.  ''should  pay  the 
surplus  thereof,  if  any,  or  permit  the  same  to  be  received  by  the 
said  Sir  Richard  Paul  Jodrell,  for  his  own  benefit." 

And  it  was  thereby  also  further  declared,  "  that  it  was  the 
intention  of  the  said  indenture  and  of  the  parties  thereto,  that  so 
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long  as  Sir  Richard  Paul  Jodrell  should  be  desirous  to  reside  in  the      Jodrbll 
messuage    in  Portland  Place,  and  to  conform  to  the  spirit  and      jodb'bll. 
intention  of  that  deed  of  arrangement,  and  to  partake  of  the  benefit 
of  the  establishment  to  be  kept  up  therein  by  Lady  Jodrell,  he 
shoald  be  at  liberty  so  to  do." 

On  a  former  occasion  this  indenture  was  the  subject  of  litigation 
in  this  Court  in  Jodrell  v.  Jodrell  (l),  and  the  demurrer  to  the  bill 
in  that  cause  having  been  overruled,  *the  parties  compromised  that  [  *^oo] 
suit.  Differences,  however,  again  arose,  and  the  present  bill  and 
cross  bill  were  filed,  the  former  by  Lady  Jodrell  against  SirBichard 
Paul  Jodrell  and  the  trustees,  praying  the  performance  of  the  deed 
of  the  28th  of  May,  1836,  for  payment  of  the  arrears  of  the  two  sums 
of  800/.  and  3,700/.,  and  that  a  proper  provision  might  be  made  for 
securing  the  due  and  punctual  payment  of  the  several  sums  for  the 
future. 

The  second  or  cross  suit  was  filed  by  Sir  Bichard  Paul  Jodrell 
against  Lady  Jodrell  and  the  trustees,  praying  also  the  performance 
of  the  trusts  of  the  settlement :  a  declaration  that  the  plaintiff  was 
entitled  to  the  benefit  of  the  establishment:  an  account  of  the 
sums  received  by  Lady  Jodrell  and  of  her  application  thereof,  and 
for  a  scheme  for  carrying  the  trusts  of  the  deed  into  effect,  and 
securing  the  due  application  of  the  3,700/.,  or  a  sufficient  part,  in 
accordance  with  the  spirit  and  intent  of  the  deed. 

The  causes  now  came  on  for  hearing.  There  were  mutual 
complaints  and  recrimination,  to  which,  however,  it  is  unnecessary 
to  advert,  for  the  other  matters  having  been  arranged,  the  only 
point  submitted  for  the  judgment  of  the  Court  was  upon  the 
construction  of  the  deed  of  1836.  As  to  this  Lady  Jodrell  insisted 
that  so  long  as  she  performed  the  obligations  which  she  had  taken 
npon  herself  by  the  deed,  she  was  entitled  to  receive  the  whole  of 
the  8,700/.  annually,  or  so  much  of  it  as  she  might  think  fit  to 
require,  without  rendering  any  account  of  the  surplus  unapplied  by 
her  in  the  performance  of  those  duties. 

On  the  other  hand,  Sir  Bichard  Paul  Jodrell  contended,  that  the 
whole  of  the  surplus  of  that  fund  not  ^actually  applied  by  Lady      [  *iOi  ] 
Jodrell  to  the  purposes  mentioned  in  the  deed  belonged  to  him 
absolutely. 

A/r.  R.  Palmer  and  Mr.  Freeling  for  Lady  Jodrell.     *     *     « 

Mr.  Koupell  and  Mr.  Hardy  for  Sir  B.  P.  Jodrell.     *     *     ♦  [  406  ] 

(1)  7SB,  B.  274  (9Beav.  45). 
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joDBELL  Mr.  R.  Palmer^  in  reply. 

JODBBLL. 

[  410  ]  Mr.  Kenyan,  for  the  trustees. 

Auff.s.       The  Mastbb  of  the  Rolls: 

The  question  is,  what  is  the  proper  construction  to  be  put  upon 
the  deed  of  the  28th  of  May  1886,  and  whether  the  money  not 
actually  expended  in  the  performance  of  the  obligation  imposed  by 
that  deed,  belongs  to  Sir  Bichard  Paul  Jodrell. 

There  are  two  questions  to  be  considered  :  1st,  what  is  the  role 
and  doctrine  of  courts  of  equity,  as  applied  to  cases  of  this 
description,  in  the  absence  of  any  express  contract;  and  2ndly, 
whether  the  contract  entered  into  between  the  parties  to  it  has 
varied  or  altered  these  principles  to  any,  and,  if  any,  to  what  extent. 

The  deed  may  shortly  be  described  thus:  Sir  Bichard  Paul 
Jodrell,  in  consideration  of  the  abandonment  of  certain  proceedings 
which  had  been  instituted  by  Lady  Jodrell  for  a  separation,  and  for 
the  purpose  of  securing  a  sufficient  maintenance  for  her  support, 
demises  to  two  trustees,  Mr.  King  and  Mr.  Slaney,  certain  estates 
for  a  term  of  ninety-nine  years,  if  he  Sir  Bichard  Paul  Jodrell  and 
[  ♦411  ]  Lady  Jodrell  should  so  long  live,  upon  *  trust,  out  of  the  rents,  to 
pay  the  expenses  of  the  trust,  and,  subject  thereto,  to  pay  8002.  per 
annum  to  Lady  Jodrell  for  pin  money,  and  a  further  sum  of  8,700/. 
per  annum,  or  so  much  as  she  shall,  from  time  to  time,  require  for 
the  purpose  of  keeping  up  the  establishment  in  Portland  Place,  and 
for  certain  further  objects  to  which  1  shall  presently  more 
particularly  refer.  In  the  absence  of  any  express  provision  in  the 
deed  regulating  the  rights  and  duties  of  both  parties  to  this  deed, 
there  can  be  no  question  as  to  what  the  doctrine  of  a  court  of  equity 
is,  as  applied  to  this  subject.  It  is  a  payment  to  be  made  to  Lady 
Jodrell  for  the  purpose  of  maintaining  and  supporting  an  establish- 
ment :  it  is  analogous  to  the  case  of  money  paid  to  a  guardian  for 
the  support  and  maintenance  of  an  infant,  or  to  the  committee  of 
the  person  of  a  lunatic  for  the  support  of  that  person.  In  such  eases, 
the  courts  of  equity  have  always  held,  that  the  money  is  paid  to  the 
dispensing  hand,  coupled  with  an  obligation  duly  to  perform  the  con- 
dition on  which  the  annuity  is  paid  ;  and  that  provided  the  condition 
is  duly  and  properly  performed,  the  Court  requires  no  account  of  what 
(if  any)  surplus  remains  after  the  proper  performance  of  it. 

Were  it  otherwise,  the  trust  of  guardian  to  an  infant  would  be  the 
most  onerous  and  difficult  to  be  discharged  that  could  by  possibility 
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exist.     In  the  case  of  executors,  the  account  may  easily  be  kept     Jodbcll 

with  perfect  accuracy,  the  whole  estate  must  be  got  in,  and  only     jodrJsll. 

strict  legal  payments  are  to  be  allowed  to  the  executors  :  bat,  in  the 

instance  of  a  guardian  maintaining  a  ward  in  his  own  family,  such 

an  account  could  not  accurately  be  kept.    An  estimate  or  calculation 

of  the  extent  to  which  his  household  expenses  are  increased  by  the 

residence  of  the  ward,  would  be  a  matter  of  great  difficulty,  and 

open  to  endless  'discussion  and  opposing  evidence.     Various  sums       [  *4i2  ] 

may  properly  be  expended  on  a  ward,  of  which  no  account  could  be 

kept  at  the  time.     The  expense  of  amusements,  of  which  the  ward 

had  partaken  with  the  other  members  of  the  family  of  the  guardian, 

would  give  rise  to  endless  litigation  as  to  the  propriety  of  the 

amount,  the  reasonableness  of  the  charge,  and  the  propriety  of  the 

proportion  charged  to  the  account  of  the  ward.    If  the  ward  had  a 

separate  establishment,  similar  questions  would  arise,  both  as  to 

the  propriety  of  the  items,  and  as  to  the  amount  of  the  charges 

made  in  respect  thereof,  and  the  necessity  of  keeping  vouchers  or 

obtaining  evidence  for  various  payments,  incapable  of  being  vouched 

or   evidenced  according  to  the  ordinary  transactions  of  life,  and 

would  result  in  this:    that  the  guardian  would,  in  fact,  in  few 

instances,  be  able  to  prove  or  to  obtain  an  allowance  of  the  money 

which  he  had  actually  and  bond  fide  expended  for  the  benefit  of  his 

w^ard.     The  same  observations  would  apply,  in  an  equal  degree,  to 

the  case  of  the  committee  of  a  person  requiring  personal  care ;  and 

the  same  observations  would  also  apply  to  the  duties  which  had  to 

be  performed  by  Lady  Jodrell  in  the  present  case. 

It  has  been  probably  for  these  reasons,  that  courts  of  equity  (for 
the  doctrines  of  which,  in  many  instances,  it  is  only  necessary  to 
instance  the  large  class  of  cases  depending  on  family  agreements) 
have  held,  that  in  cases  of  this  description,  the  ordinary  rule  as 
applied  to  strangers  or  to  persons  not  placed  in  that  peculiar 
relation,  do  not  apply ;  but  a  new  and  a  distinct  set  of  principles 
are  applicable  to  the  peculiar  relation  which  subsists  between  them ; 
the  foundation  of  which  principle  is,  a  due  regard  for  what,  in  the 
most  extended  view  of  the  matter,  has  been  found  to  be  most  for 
the  'interest  of  families.  Accordingly,  equity,  in  such  cases,  holds,  [  *ii»  ] 
that  no  account  can  be  required  or  enforced,  but  treats  them  as 
cases  where  the  best  interest  of  mankind  and  the  peace  of  families^ 
and  the  security  and  advantage  of  those  relations  which  lend  to 
the  support  and  education  of  infants,  who  may  be  deprived  of  a 
I»arental  care,  may  be  best  promoted,  by  considering  at  first  what  is 

B.a. — VOL.  XCII.  11 
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JoDRBLi.  a  fair  and  proper  sum  to  be  allowed  for  the  maintenance  of  the 
JoDBKLu  infant ;  and  provided  that  condition  be  performed,  of  requiring  no 
further  account  of  the  sum  allowed  for  that  purpose.  That  the 
guardian  or  committee  derives  an  advantage  from  it,  ia  well  known 
and  recognised ;  but  that  advantage  is  considered  to  be  beneficial, 
on  the  whole,  to  the  infant,  and  to  promote  the  relative  strict  care, 
without  which  the  office  of  guardian  or  committee  would  hardly 
ever  be  accepted  by  any  one,  unless  some  one  bound  by  very 
peculiar  ties  of  personal  affection  to  the  object  of  his  care. 

This  principle  is  well  explained  and  illustrated  in  Browne  v. 
Paidl  (i),  which  illustrates  and  enforces  what  I  consider  to  be  the 
rule  of  this  Court. 

The  first  question  here  is  this  :  Is  this  a  case  coming  within  the 
principle  I  have  stated  ?  I  apprehend  that  it  is.  The  principle  of 
the  rule  is  not  confined  to  the  case  of  guardian  and  ward,  but 
extends  to  all  others  of  a  similar  description,  where  an  annual 
sum  is  given  for  what  may  properly  be  called  maintenance.  It  is 
in  truth  a  sum  paid  to  the  dispensing  person,  subject  to  an 
obligation,  which  the  Court  will  require  strictly  to  be  performed, 
of  doing  that  for  which  the  annual  sum  is  given.  But  if  the 
condition  is  performed,  the  dispensing  person  is  entitled  to  the 
t  *iu  ]  advantage,  which,  by  *his  care  and  attention,  may  be  derived  from 
the  mode  of  executing  the  trust. 

Notwithstanding  the  singularity  of  this  case,  and  of  the  difficulty 
of  supposing  any  thing  in  the  shape  of  a  contract  of  this  nature 
between  husband  and  wife,  I  am  compelled  to  view  this  as  a  case 
of  that  class,  and  one,  which,  in  the  absence  of  any  express  pro- 
vision in  the  deed,  varying  the  relation  between  the  parties,  must 
be  treated  on  the  same  footing  as  if  Sir  Bichard  Paul  Jodrell  had 
given  a  sum  of  money  to  a  guardian  to  maintain  his  children  and 
family  in  his  absence,  coupled  only  with  the  obligation  of  per- 
forming that  duty. 

This  principle,  however,  may  be  varied  by  the  express  provisions 
of  the  contract  between  the  parties  ;  and  it  is  necessary  therefore  to 
consider  those  which  are  contained  in  this  deed.  I  have  attentively 
and  repeatedly  read  and  considered  this  deed,  and  I  am  of  opinion, 
that  with  one  exception,  to  which  I  shall  presently  refer,  all  the 
provisions  of  the  deed  tend  to  confirm  and  establish  the  view  I  have 
taken  of  the  case  in  the  absence  of  any  express  contract. 
The  8,700Z.  is  to  be  paid  to  Lady  Jodrell  for  her  own  sole 
(I)  89  E.  R.  31  (1  Sim.  N.  S.  92). 
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separate  and  absolate  use,  independent  of  her  husband;  it  is,  Jodbkcl 
therefore,  up  to  this  point  her  own  absolutely.  Is  this  provision  or  jodrisll. 
right  cut  down  subsequently,  and  if  so,  to  what  extent  ?  The  deed 
contains  this  condition  imposed  upon  her,  that  she  shall,  by  and 
out  of  the  8,700{.,  keep  up  the  establishment  in  Portland  Place. 
She  is  not  to  apply  the  whole  of  it  for  that  purpose  ;  she  is  only  to 
do  so  "  out  of "  that  sum*  Who  is  to  be  the  judge  of  the  propriety 
and  amount  of  that  expenditure  ?  The  deed  says,  that  it  is  to  be 
ni)on  such  a  scale,  and  regulated  in  such  a  manner,  as.*Lady  [*^io] 
Jodrell  shall  think  fit,  within  the  limits  thereby  provided.  Out  of 
the  3,7002.  she  is  further  to  pay  for  her  expenses  at  watering- 
places,  wages  of  servants,  salaries  of  masters  and  governesses  for 
her  daughter,  and  clothing  for  her  son ;  and  she  is  not  required, 
by  any  provision  in  the  deed,  to  account  for  or  pay  over  any  surplus 
to  any  person  whatsoever.  The  meaning,  so  far,  is  clear ;  she  is 
not  to  exceed  3,7002.,  but,  within  those  limits,  she  is  to  be  the 
judge  of  the  propriety  of  the  scale  and  the  regulation  of  the 
establishment.  What  is  there  in  the  deed  to  controul  this  con- 
struction ?  Only  this,  that  the  deed  provides,  that  the  trustees  are 
only  to  pay  to  Lady  Jodrell  so  much  of  the  3,7002.  as  she  shall, 
from  time  to  time,  order  and  require  ;  and  if  she  do  not  require  the 
whole  8,700/.,  the  trustees  are  to  pay  the  surplus  to  Sir  Richard 
Paul  Jodrell.  The  meaning  of  this  is,  I  think,  clear.  Lady 
Jodrell  is  to  be  the  judge  whether  she  requires  the  whole  8,700/., 
and  from  that  judgment  there  is  no  appeal ;  and  if  she  exercises 
that  judgment  by  requiring  the  whole,  the  trustees  must  pay  that 
whole  over  to  her ;  but  if  she  does  not  require  the  whole,  what  is 
to  be  done?  Are  the  trustees  to  put  the  surplus  in  their  own 
pockets?  The  deed  provides  that,  in  that  case  the  surplus  not 
required  by  Lady  Jodrell  is  to  be  returned  to  Sir  Richard  Paul 
Jodrell,  meaning  merely  this :  that  if  Lady  Jodrell  does  not  take 
the  whole,  as  between  the  trustees  and  Sir  Richard  Paul  Jodrell, 
the  surplus  not  required  by  Lady  Jodrell  is  to  be  paid  back  to  Sir 
Richard  Paul  Jodrell. 

That  this  is  the  true  meaning  is  further  confirmed  by  that 
passage  in  the  deed  relative  to  the  sojourn  at  a  country  house  of 
air  Richard  Paul  Jodrell,  to  which  my  attention  was  called  by 
J/r.  R.  Palmer.  This  is  an  instance  in  which  the  expense  of  such 
Bojoum  must  ^necessarily  be  paid  to  Sir  Richard  Paul  Jodrell ;  but  [  Ml6  J 
why  specify  this  payment,  if  he  be  entitled  to  the  whole  surplus 
oot  required  for  the  due  performance  of  the  other  obligations 

11—2 
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JoDBBLt.  imposed  upon  Lady  Jodrell?  This  snm  would  not  only  be 
JoDBSLL.  included  in  such  surplus,  but  the  circumstance  that  the  deed  pro- 
vides for  this  payment  by  Lady  Jodrell  to  Sir  Richard  Paul  Jodrell, 
is  evidence  that  the  deed  did  not  intend  that  any  other  payment 
bhould  be  made  by  Lady  Jodrell  to  Sir  Richard  Paul  Jodrell,  or  it 
would  have  expressed  that  intention  in  the  other  cases  as  well  as 
in  this. 

It  appears  to  me  that  a  misapprehension  as  to  the  construction 
of  this. deed  has  arisen  from  not  considering  the  proper  use  of  the 
word  **  require.''  The  counsel  for  Sir  Richard  Paul  Jodrell  have 
treated  this  word  as  if  it  meant,  in  case  the  8,700L  should  not  be 
needed  or  wanted  for  the  due  performance  of  the  obligation  imposed 
of  keeping  up  the  establishment  in  Portland  Place,  &.c. ;  or,  in 
other  words,  if  the  due  performance  of  the  obligations  does  not 
exhaust  the  8,700{.  But  I  do  not  so  regard  the  meaning  of  this 
word.  The  expression  in  the  deed  is,  "  required  by  Lady  Jodrell." 
It  is  preceded  by  the  word  **  order."  The  words  are  "  3,700i.,  or 
80  much  thereof  as  she  shall,  from  time  to  time,  order  or  require 
for  that  purpose,  for  her  own  separate  and  absolute  use.*'  This 
word  *'  require,"  therefore,  coupled  with  the  requirement  being  at 
the  will  and  pleasure  of  Lady  Jodrell,  simply  means  this :  that  the 
trustees  are  to  pay  to  her  so  much  as  she  asks  for,  provided  she 
does  not  exceed  the  8,700/.  To  the  extent  of  the  8,700Z.  they  are 
to  give  her  what  she  requires,  provided  she  does  what  she  ought  to 
do  as  to  the  due  performance  of  the  conditions  upon  which  it  is 
given.  A  father  who  makes  an  allowance  to  his  son  at  college, 
if  it  had  been  made  by  a  similar  contract,  and  supported  by  a 
r  Ni7  ]  sufficient  ^consideration,  might,  on  the  same  grounds  as  are  here 
argued,  as  well  require  the  son  to  refund  what  was  not  properly 
wanted  for  his  maintenance  and  college  expenses,  as  Sir  Richard 
Paul  Jodrell  could,  in  my  oi^inion,  require  Lady  Jodrell  to  refund 
what  she  has  obtained  from  the  trustees,  upon  her  order  and 
requirement,  for  the  purposes  specified  in  the  deed. 

If  I  had  felt  myself  compelled  to  come  to  a  different  conclusion, 
I  should  have  regretted  it.  The  evils  arising  from  it  to  the  parties 
themselves  would  have  been  endless,  nor  would  there  have  been 
any  question,  however  minute,  that  might  not  have  been  made  the 
subject  of  contest  and  affidavits  in  this  Court  or  in  the  Master's 
office. 

I  have  also  attentively  read  the  judgment  of  Lord  Lanqdaub  in 
this  case ;  and,  from  that  perusal,  I  am  convinced  that  this  was  the 
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view  which  he  took  of  this  deed  and  of  the  provisions  contained  in  jodrell 
it,  which  are  the  immediate  subject  of  my  judgment.  I  have  joDUKLt,. 
assumed  throughout  the  validity  of  this  deed,  which  is  not  the 
question  before  me ;  but  I  repeat  that  the  Court,  called  upon  to 
construe  this  deed  with  a  view  to  the  due  administration  of  the 
trusts  under  it,  is  compelled  to  say,  that  provided  Lady  Jodrell  duly 
performs  the  obligations  imposed  upon  her,  and  duly  keeps  up  the 
establishment  in  Portland. Place,  and  does  not  make  Sir  Richard 
Paul  Jodrell  liable  for  any  debts  in  respect  thereof,  or  of  the  other 
expenses  for  which  she  is  required  by  the  deed  to  provide,  then  that 
she,  having  performed  the  condition,  is  not  liable  to  account  for  the 
surplus  which  may  remain  in  her  hands,  over  and  above  the  due 
performance  of  the  duties  imposed  upon  her. 


Rb  The  SOUTH  WALES  RAILWAY  COMPANY.  isoi. 

(14  Beav.  418—423.)  ^^' ^' 

A.  was  tenant  of  a  copyhold,  in  trust  for  B.  A.  died,  leaving  an  infant 
heir ;  B.  sold  a  part  of  the  property  to  a  Railway  Company :  Held,  that 
the  Company  were  not,  under  the  82nd  section  of  the  Lands  Clauses  Con- 
solidation Act,  liable  to  pay  the  costs  of  proceedings  under  the  Trustee 
Act,  to  obtain  a  conveyance  from  the  infant. 

[Overruled  by  the  same  Judge  in  In  re  Liverpool  Improvement  Act  (1868)  L.  B. 
5  Eq.  282,  and  see  In  re  London  United  Tramways  Act,  IJXK)  [190C]  1  Ch.  534, 
76  L.  J.  Ch.  223,  94  L.  T.  608,  where  it  was  held  that  the  costs  thus  payable 
included  fines  and  fees  payable  on  admission. — O.  A.  S.] 


DOWLING  V.  HUDSON.  issi. 

(14  Beav.  423—124.)  '^'^' 

[Order  for  a  receiver  made  before  appearance  against  a  defendant,  who  had 
absconded  to  avoid  service.] 


BUSH  V.  WATKIN8.  issi. 

(14  Beav.  425-439.)  !>hyn,27. 

Where  a  deed  contains  inconsistent  clauses,  the  Court  very  reluctantly 
rejects  one  altogether;  and  never,  unless  it  is  absolutely  impossible  to 
reconcile  the  inconsistencies. 

[This  case  involved  a  question  as  to  the  construction  of  a  settlement  containing 
various  conflicting  and  contradictory  provisions,  which  could  have  no  useful 
application  to  any  other  case,  and  the  report  is  consequently  omitted. — O.  A.  S.] 
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1851.  BELL  V.  HOBNBY. 

(14  Beav.  439.) 

[Where  a  plaintiff  did  uot  appear  on  a  claim,  it  was  dismissed  without  any 
affidavit.] 


'»'^^-  BURGESS  V.  STUEGES. 

J}fc.  6. 

(14  Beav.  440.) 

An  equitable  mortgagee  filed  a  claim  against  tbe  assignee  of  the  mort- 
gagor alone,  asking  for  a  sale,  and  either  that  the  other  mortgagees  (uf 
which  there  were  several)  might  be  summoned  before  the  Master,  or  that  a 
decree  might  be  made  to  ascertain  what  mortgages  there  were  and  their 
priorities.    The  ComT  refused  the  order. 


1851.  HEATH  V.  SAMSON  (1). 

July  29. 
_L-  (14  Beav.  441—444.) 

Jiollt  Court.  ^  foreign  ambassador  held,  under  the  circumstances,  to  have  acquired  an 

RoMiLLT,  English  domicile. 

M.K. 

[  <<i  ]  It  was  referred  to  the  Master  to  ascertain  where  Joseph,  Count  de 

Pollon,  was  domiciled  in  August,  1844.  The  Master  reported  that 
he  was  then  domiciled  in  England.  An  exception  was  taken  to  this 
finding,  which  insisted  that  he  was  at  the  time  in  question  domiciled 
in  Piedmont. 

The  material  circumstances  relating  to  this  case  were  as  follows  : 
In  1797,  Count  de  Pollon  was  born  in  Spain,  of  Sardinian  parents. 
His  parents  resided  in  Sardinia,  and  in  1819  he  came  to  England, 
and  became  attached  to  the  Sardinian  Embassy  in  London. 

Having  compromised  himself  by  some  connection  with  the  Pied- 
mont revolution  in  1821,  he  was  in  that  year  displaced,  but  he 
continued  for  ten  years  afterwards  to  reside  in  England  without 
employment.  In  1831,  he  was  appointed  Charg6  d'Aflfaires,  and 
afterwards  Counsellor,  of  the  Sardinian  Embassy.  From  December, 
1833,  to  October,  1837,  he  held  diplomatic  offices  in  the  Netherlands, 
first,  as  Charge  d'Afifaires,  and  subsequently  as  resident  Minister 
and  Envoy  Extraordinary  and  Minister  Plenipotentiary  from  the 
King  of  Sardinia  to  the  King  of  the  Netherlands. 

[442]  On  the  9th  of  October,  1837,  he  was  appointed  Envoy  Extra- 

ordinary and  Minister  Plenipotentiary  for  the  King  of  Sardinia  to 
the  British  Court,  wbich  post  he  held  up  to  his  death  in  1846. 

(1)  HamiUon  v.  DaUaa  (1875)  1  Ch.  D.  257,  45  L.  J.  Ch.  15,  33  L.  T.  490 
24  V7.  B.  264. 
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The  material  park  of  the  evidence  as  to  domicile  was  as  follows :       Hkath 

His  daughter  having  died  in  1844,  he  purchased  a  vault  for  her       samson. 
and  himself  in  Kensal  Green  Cemetery,  and  directed,  in  writing, 
that  he  should  be  buried  there. 

One  of  the  witnesses  stated,  that  in  1838,  upon  his  suggesting  to 
him  the  probability  of  his  return  to  Sardinia,  Count  Pollon  replied, 
"  No,  I  shall  never  live  out  of  England :  I  could  never  reside  any 
where  but  in  London." 

Another  of  the  witnesses  stated  as  follows  :  "I  met  Count  Pollon 
in  the  month  of  September,  1844,  at  Turin,  where  he  then  was  on 
temporary  absence  from  London,  a  few  months  after  the  death  of 
his  daughter ;  and,  in  the  course  of  conversation.  Count  Pollon 
alluded  to  the  death  and  burial  of  his  daughter,  and  informed  me, 
that  he  had  constructed  the  tomb  in  which  she  was  buried  at  Kensal 
Green  Cemetery  large  enough  to  contain  himself  as  well  as  his 
daughter,  and  that  he  intended,  when  he  died,  to  be  buried  there. 
I  recollect  suggesting  to  him,  that  he  might  be  relieved  of  his 
appointment  as  Envoy  of  the  King  of  Sardinia  to  the  Court  of 
St  James's,  or  he  might  think  proper  to  retire  from  it,  and  in  that 
event  I  said  to  him,  *  Of  course  you  will  come  here  to  Turin  to  live ; ' 
to  which  Count  Pollon  replied,  *  No,  I  shall  not :  I  could  not  live 
here ;  I  shall  live  in  London  ;  that's  my  home.'  " 

Another  witness  stated,  that  Count  de  Pollon  had  no  home  or  [  443  ] 
establishment  of  servants  anywhere  but  in  England,  and  that 
whenever  he  went  to  Italy,  he  left  his  servants  in  London,  and  they 
received  their  wages  during  the  time  he  was  absent ;  and  he  had 
repeatedly  expressed  to  the  deponent  his  determination,  both  before 
and  after  the  death  of  his  daughter,  to  live  in  England,  and  had 
also  several  times  alluded  to  the  probability  of  his  resigning,  or 
being  discharged,  from  his  official  duties,  in  which  event,  he  stated 
his  determination  not  to  go  to  live  at  Turin,  but  to  continue  to 
reside  here,  in  England,  until  his  death,  when  he  desired  to  be 
buried  in  the  vault  at  Kensal  Green,  which  he  had  purchased,  and 
where  his  daughter  was  buried. 

In  a  letter  written  from  Turin  in  August,  1844,  he  expressed  him- 
self as  follows :  '*  Did  you  give  the  orders  for  mounting  the  hair  of 
mypoorNya?  (his  daughter.)  Preserve  them  with  care  till  my 
return.  I  shall  not  be  after  my  time,  for  kind  as  my  family  are  to 
me  here,  my  heart  is  in  England,  and  my  home  must  ever  be  where 
rest  the  ashes  of  that  dear  Angel." 

This  evidence  in  support  of  an  English  domicile  was  met  by  slight 
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Heath 

8AM80K. 


[♦444] 


avidence  on  the  other  side,  of  a  statement  of  an  intention  of  pur- 
chasing property  in  Sardinia,  *'  in  order  that  he  might  go  and  live 
there  in  the  villa  as  soon  as  he  left  London  and  fix  his  domicile  in 
his  native  country."  Letters  were  also  proved  of  an  affectionate 
character  to  his  near  relatives,  who  were  all  resident  in  Sardinia,  in 
which  he  spoke  of  that  country  as  being  "  our  country." 

He  died  in  1846,  in  London,  in  the  exercise  of  his  office  of  Envoy 
Extraordinary  and  Minister  Plenipotentiary,  and  was  buried  in  the 
Eensal  Green  Cemetery.  *He  had  executed  a  deed  on  the  8th  of 
August,  1844,  the  validity  of  which  depended  on  his  domicile  at 
that  time,  and  in  consequence,  the  reference  in  question  had  been 
directed.  The  Master,  having  found  that  he  was  domiciled  in  this 
country,  an  exception  was  taken  to  the  finding. 

Mr.  Teed  and  Mr.  Ooldamid  in  support  of  the  exception : 

The  domicile  of  origin  of  Count  de  PoUon  is  admitted  to  be 
foreign,  and  no  change  of  domicile  could  be  effected  by  his  residence 
here  as  ambassador,  or  in  a  diplomatic  capacity.  Again,  he  could 
not  have  changed  his  domicile  between  1821  and  1881,  for  he  was 
then  an  exile.  A  change  of  domicile  must  be  voluntary,  but  during 
this  period  the  residence  out  of  his  own  country  was  compulsory. 
(They  cited  SomerviUe  v.  Somei-ville  (1),  Burge's  Commentaries, 
vol.  i.  ch.  2.) 

Mr.  Wcdpole,  Mr.  Messiter,  Mr.  Kaupell,  and  Mr.  Dickinson 
were  not  heard. 

The  Master  of  the  Bolls  was  of  opinion  that  the  evidence 
clearly  established  an  English  domicile. 


1851. 
July  21. 

RfllU  Court 

BOMJLLY, 

M.R. 
[445] 


EOGERS  V.  ACASTER. 

(14  Beav.  444—452.) 

Under  the  old  law  of  husband  and  wife  when  a  feme  covert  was  entitled 
to  a  reyersionci.i'y  interest  in  a  chose  in  action,  the  release  of  the  lius- 
band  was  as  inoperative  as  his  assignment,  to  bind  his  wife's  right  by 
survivorship. 

John  D'Arcy  Clark,  by  his  will  dated  in  1887,  devised  his  real 
estates  to  his  wife  for  life,  and  afterwards  to  his  son  George  Clark, 
charged  with  the  payment  of  1,000Z.  to  Mary  Ann,  the  wife  of 
Samuel   Stirrup,  which  sum  he  directed  should  be  paid  at  the 

(1)  5  E.  B.  165  (5  Ves.  760). 
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'end  of  twelve  calendar  months  next  after  the  decease  of  his,  the       Roosbs 
testator's,  wife,  Elizabeth  Clark.  acabter. 

The  testator  died  in  March,  1838.  [  '^^e  ] 

In  August,  1888,  George  Clark  executed  a  bond  to  Elizabeth 
Clark,  in  the  penal  sum  of  8,9001.,  conditioned  for  securing  to  her 
an  annuity  of  802.  for  life  ;  and  for  the  payment,  within  six  calendar 
months  next  after  her  decease,  of  the  sum  of  500Z.  to  Mary  Ann,  the 
wife  of  Samuel  Stirrup. 

George  Clark  died  in  1842. 

By  an  indenture,  dated  in  1843,  Samuel  Stirrup  and  Mary  Ann 
his  wife  released  the  executors  of  George  Clark  from  these  two  sums 
of  1,000/.  and  500Z. 

Samuel  Stirrup  died  in  1844,  leaving  his  wife  surviving  him,  and 
Elizabeth  Clark  died  in  1848. 

In  this  suit,  which  was  for  administering  the  estate  of  George 
Clark,  the  Master  had  found,  that  the  two  sums  of  1,0002.  and  500Z. 
were  still  due  to  Mary  Ann,  the  widow  of  Samuel  Stirrup.  The 
executors  took  exceptions  to  tliis  finding,  which  now  came  on  for 
argument,  and  the  question  raised  was,  as  to  the  power  of  a  husband 
to  release  the  reversionary  interest  of  his  wife,  so  as  to  bind  her,  in 
case  her  husband  died  before  that  interest  fell  into  possession. 

Mr,  Roupell  and  Mr.  Elmsley,  in  support  of  the  exceptions : 

♦     *     In  the  decisions  upon  assignments  of  reversionary  interests       [  447  ] 
in  choses  in  action,  the  Courts  have  always  carefully  avoided  saying, 
that  the  same  principles  were  applicable  to  releases :  Purdeiv  v. 
Jackion  (i),  Honner  v.  Morton  (2).  [They  also  cited  Hore  v.  Becker  (8), 
Stiffe  V.  Everitt  (4),  Whittle  v.  Henning  (5),  and  other  authorities.] 

Mr.  Lhyd^  Mr.  WcUpole,  Mr.  Walford,  Mr.  Beales,  and  Mr.        [  449  ] 
\Vicken»^  contra,  were  not  heard. 

The  Masteb  of  the  Rolls: 

I  shall  not  trouble  the  other  side  in  this  case ;  for  I  think,  to  use 
an  expression  of  Lord  Eldon,  I  should  be  shaking  the  principles  of 
law  to  their  very  foundation,  if  I  acceded  to  the  argument  in  support 
of  these  exceptions. 

The  case  is  this:  In  1888,  a  gentleman  gave  a  bond  for  3,900/. 

(1)  25  B.  R.  1  (1  Buss.  1).  (4)  43  B.  B.  135  (1  My.  &  Cr.  37). 

(2)  27  B.  B.  19  (3  Buss.  88).  (5)  78  B.   B.   264   (11  Beav.   227 ; 

(3)  56  B,  B.  96  (12  Sim.  465).  2  Ph.  731). 


170  1851.     CH.     14  BEAV.  449—451.  [r.h. 

RoosBs      to  Elizabeth  Clark,  conditioned  for  *the  payment  to  her  of  an  annuity 
AcAOTBB.     ot  80Z.  a  year,  and  for  payment,  on  her  death,  of  500Z.  to  Mary  Ann 

[  M50  ]  Stirrup.  Mary  Ann  Stirrup  being  a  married  woman,  her  husband, 
in  the  hfetime  of  Elizabeth  Clark,  releases  this  sum  of  500/.  to  the 
executors  of  George  Clark.  It  is  first  to  be  observed,  that  this  was 
no  debt  due  to  the  wife  or  husband  ;  it  was  due  to  Elizabeth  Clark, 
the  obligee  of  a  bond  for  8,900Z.,  which  was  conditioned  to  be  void 
on  payment  of  the  annuity  to  her,  and  of  500Z.,  after  her  death,  to 
Mary  Ann  Stirrup.  Here,  Mr.  Stirrup  professes  to  release  the 
executors  of  the  obligor  from  a  portion  of  the  bond  given  to  another 
person,  which  he  plainly  could  not  do.  The  husband  died,  and 
four  years  after,  Mrs.  Clark  died,  and  Mary  Ann  Stirrup  then 
claimed  this  sum  of  money. 

I  can  understand  this  distinction  between  a  release  and  an 
assignment :  Where  personal  property  is  vested  in  possession  in  a 
husband  in  right  of  his  wife,  he  can  pass  it  by  assignment ;  but 
when  a  present  debfc  is  owing  to  his  wife,  he  may  either  receive  the 
debt  or  release  the  obligation.  Thus  in  the  case  of  a  bond  con- 
ditioned to  pay  either  a  sum  down  or  an  annuity  for  life,  I  under- 
stand that  the  husband  might  release  the  bond,  and  that  the  security 
being  released  there  could  be  no  claim  after  his  death ;  but  I  do  not 
understand  that,  in  any  of  the  cases  cited  by  Mr.  RoupeU,  it  has 
ever  been  held,  that  a  husband  can  release  a  debt  which  is  not  due 
to  the  wife,  but  in  respect  of  which  the  wife  may  hereafter  have  an 
interest.  There  is  a  great  distinction  between  a  debt  due  to  the 
wife  with  an  immediate  right  of  action,  and  a  right  of  action  which 
may  arise  at  a  future  time.  Suppose  such  a  case  as  this:  A 
covenant  to  a  wife  to  pay  a  sum  of  money  on  the  death  of  her 
husband.     Here  there  is  a  present  obligation,  but  no  right  of  action 

[  *^5i  ]  until  the  *breach,  by  non-payment  after  the  death  of  the  husband. 
Could  the  husband  release  such  an  obligation?  I  apprehend  be 
clearly  could  not,  and  no  authority  has  been  cited  for  any  such 
right.  It  is  not  established  by  Gage  v.  Acton  (I),  which  is  the  only 
authority  at  all  countenancing  this  doctrine,  and  as  to  which  case 
Lord  Kenyon  subsequently  said,  that  "  the  opinion  of  Lord  Holt 
there  delivered  was  as  repugnant  to  the  rules  of  law  as  of  equity  "  (2) ; 
this  casts  a  cloud  over  that  dictum  of  Lord  Holt  which,  it  is  to  be 
observed,  was  uncalled  for  by  the  case  then  before  him. 

It  is  not  difficult  to  put  a  case  in  which  the  doctrine  cannot  lie 

(1)  1  Salk.   326.     See  27  R.  R  at  (2)  See  27  IL  B.  at  p.  19. 

p.  18. 
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ime.     Take  the  case  of  a  man  leaving  his  widow  executrix,  and      Rogers 
directing,  that  after  her  decease,  his  daughter  should  be  executrix,      acaster. 
could  the  daughter's  husband,  who  might  possibly  have  a  right  to 
act  as  executor  during  the  life  of  his  wife,  release  that  right  in  the 
lifetime  of  the  widow  ?    It  is  impossible  to  hold  a  doctrine  leading 
to  such  a  result. 

The  authorities  cited,  in  which  the  interest  had  become  vested  in 
possession  during  the  coverture,  and  in  which  the  husband  had 
become  entitled  to  an  immediate  right  to  the  property,  are  inap- 
plicable to  this  case.  I  find  no  authority  or  decision  which  supports 
the  view  of  the  case  taken  by  the  plaintiff,  but  I  find  many  which 
can  be  sustained,  only  on  the  principle  that  a  husband  cannot 
release  a  debt  due  to  the  wife,  in  respect  of  which  there  is  no 
existing  right  of  action. 

I  am  familiar  with  the  able  note  of  Mr.  Jacob,  in  his  work  on  [  452  ] 
"  Husband  and  Wife,"  in  which  he  goes  through  all  the  authorities 
on  this  point.  As  to  the  case  of  Hore  v.  Bechei*  (1),  I  do  not  wish 
to  say  anything  further  than  this :  that  the  Yice-Ghancellob  of 
En6I.ani>  is  reported  to  have  stated,  that  the  husband  could  release 
a  bond  or  note  given  to  the  wife ;  which  he  might  certainly  do ; 
but  I  do  not  understand  how  he  could  release  the  bond  in  that  case, 
which  was  given  to  trustees,  and  not  to  the  wife. 

Again,  it  has  been  said,  that  where  a  wife  is  executrix,  the 
husband  is  able  to  release  a  debt  due  to  the  testator ;  but  it  amounts 
to  nothing  more  than  this :  that  the  law  imposes  on  the  husband  of 
an  executrix,  during  coverture,  the  same  duty  and  obligation  as  if 
he  were  the  executor,  and  imposing  on  him  these  duties  and  obliga- 
tions, he  performs  them  in  the  same  manner  and  under  the  same 
risk,  during  the  coverture,  as  if  he  had  been  named  executor. 

In  respect  of  the  bond,  I  am  of  opinion  that  the  Master  is  right, 
and  that  the  500/.  belongs  to  Mary  Ann  Stirrup. 

And  as  to  the  reversionary  legacy  of  1,000/.  given  by  the  will, 
and  payable  after  the  death  of  the  widow,  I  think  that  the  objection 
to  payment  is  not  supported  by  any  authority,  and  that  the  Master 
is  also  right  in  that  instance. 


EAELY  V.  MIDDLETON.  is^i. 

June  25. 
(14  Beav.  453—459.)  Au^,  7. 


[Affirmed  on  appeal,  as  reported  in  1  D.  F.  &  J.  1.] 
(1)  56  R.  E.  95  (12  Sim.  465). 
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1861.  ADDISON  V.  BUSK  (I). 

''^'-  LEE  V.  BUSK. 

Xolh  fimrt.  (,^  ^^y  459_462;  affirmed  on  appeal,  2  D.  M.  &  O.  810—812  ;  S.  C.  22 

RoMit-LY,  L.  J.  Ch.  97  ;  16  Jur.  1057.) 

M.R. 

On  ADoeal  Bequest  of  residue  to  John  L.,  but  if  lie  should  die  in  the  lifetime  of  the 

1862  testatrix,  without  leaying  children,  then  to  Charles  L. :  Held  that  the 

^      '  children  of  John  L.  took  nothing  by  implication. 

Knight  '^^^  testatrix,  Mary  Tibitha  Lee,  by  her  will  dated  in  1847,  after 

Bruce,       devising  her  real  estate,  gave  her  residuary  personal  estate  to  John 
Cranworth,  Addison  and  Henry  William  Busk,  upon  trust  for  John  Lee,  but  if 
he  should  die  in  her  lifetime  without  leaving  any  child  or  children 
him  sui-viving,  then   she  directed  that  the  residue  of  her  trust 
monies  should  be  in  trust  for  the  Rev.  Charles  Lee. 

John  Lee  did  die  in  the  lifetime  of  the  testatrix,  but  leaving 
children,  who  now  claimed  to  be  entitled,  by  implication,  to  the 
testatrix's  residuary  personal  estate. 

These  were  two  claims  filed ;  the  first  by  one  of  the  executors 
against  his  co-executor  alone,  and  the  second  by  the  children  of 
John  Lee  against  the  executors. 

Mr.  R.  Palmer  and  Mr.  Ooldsmid  in  support  of  the  claim  of 
the  children  of  John  Lee  : 

There  is  no  gift  to  Charles  Lee  unless  John  Lee  should  die 
leaving  no  children.  His  interest  was  postponed  for  the  sake  of 
[*460]  such  children,  and  it  was  the  evident  intention  of  the  ^testatrix 
that  such  children  should  take ;  they  must  consequently  take  by 
implication.  [On  this  point  they  cited  Ex  parte  Rogers  C^),  Black- 
well  V.  Bull  (3),  Cockshott  v.  Cockshott  (4),  Wainewright  v.  Waine- 
wHght  (5),  Bird  v.  Hunsdon  (6),  and  distinguished  Andree  v.  Ward  (7), 
Greene  v.  Ward  (8),  Ranelagh  v.  Ranelagh  (9),  Cooper  v.  Pitcher  (lo), 
as  being  cases  of  pecuniary  legacies  inapplicable  to  a  case  of 
residue,  where  every  presumption  is  to  be  made  against  a  lapse.] 

r  461  ]  Mr.  Faber  and  Mr.  Greene  were  not  called  on. 

The  Master  op  the  Rolls: 
I   think    this   case   is    expressly   decided    by   the    authorities, 

(1)  Dowihig  V.  Doivling  (1806)  L.  R.  (5)  3  Ves.  557 ;  stated,  17  R.  R.  2-ia, 
1    Ch.   612,    12    Jur.   N.   S.    720,    15  (6)  19  R.  R.  82  (2  Swanst  342). 
L.  T.  152,  14  W.  R.  1003.  (7)  25  R.  R.  36  (1  Russ.  260). 

(2)  17  R.  R.  239  (2  Madd.  449).  (8)  25  R.  R,  38  (1  Russ.  262). 

(3)  44  R.  R.  52  (1  Keen.  176).  (9)  85  R.  R.  70  (12  Beav.  200). 

(4)  70  R.  R.  278  (2  Coll.  432).  (10)  67  R.  R,  135  (4  Har«,  486). 
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which  render  it  impossible  for  me  to  hold,  that  the  children  take 
anything  by  implication :  I  cannot  give  to  the  same  words  a 
different  construction  when  ^used  in  relation  to  a  residue  from  that 
which  I  should  when  applied  to  a  simple  legacy. 

Here  the  testatrix  knew  how  to  express  a  gift  to  the  children,  for 
she  has  done  it  in  the  case  of  the  real  estate.  It  is  possible  that 
some  words  have  been  left  out,  but  it  is  not  the  province  of  the 
Court  to  supply  them,  and  thus  make  a  will  for  a  testator.  I  am 
of  opinion  that  it  is  impossible  on  this  will  to  raise  a  gift  by 
implication  in  favour  of  the  children ;  and  their  claim  must 
therefore  be  dismissed. 

[llie  children  of  John  Lee  appealed  from  this  decision,  as  reported 
in  2  D.  M.  &  G.  810,  under  the  title  of  Lee  v.  Busk. 

Mr.  R.  Palina\  Mr.  T.   H.    Ten-ell^  and   Mr.   Grenside^  in 
support  of  the  appeal.] 

Mr.  Betkell,  Mr.  Faher,  and  Mr.  Greene,  for  the  respondents, 
were  not  called  upon. 

The  Lord  Justice  Knight  Brugb: 

If  this  will  is  to  be  construed  according  to  tbe  rules  of  grammar 
and  idiom,  there  is  intestacy.  It  is  therefore  incumbent  on  those 
who  allege  that  this  is  not  a  case  of  intestacy  to  show  that  from  the 
whole  of  the  will,  and  also  (if  the  propositions  are  not  the  same)  to 
show  what  is  the  particular  course  of  devolution  in  which  the 
property  is  to  go.  Now,  assuming,  for  tbe  purpose  of  the  argument, 
that  the  will  does  exhibit  an  intention  that,  in  the  events  which 
have  occurred,  there  should  not  be  an  intestacy,  we  must  then 
consider  the  question  what  is  the  gift  which  this  will  demonstrates, 
or  which  is  to  be  implied  from  it.  I  confess  that  I  find  it  impossible 
to  say  with  anything  like,  I  do  not  say  certainty,  but  reasonable 
probability,  whether  the  gift  is  to  John  Lee  or  to  his  children.  In 
saying  this,  I  do  not  wish,  of  course,  to  be  understood  as  ^intimating 
anything  to  prejudice  the  claim  of  the  personal  representatives  of 
John  Lee,  if  it  should  ever  be  made.  Upon  the  present  claim  I 
find  myself  constrained  to  aj£rm  the  decision  of  the  Master  of  the 


A0DI80N 

r. 

Busk. 

Lee 

r. 

Busk. 

[  •462  ] 


1852. 

[  2  D.  M.  & 
O.  bll  ] 


[  ^812  ] 


Thk  Lord  Justice  Lord  Granworth: 

I  am,   though  with  reluctance,  of  the  same  opinion.    I  always 
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doubted  the  case  of  Ex  parte  Rogers  (i).  It  is  reported  by  Mr. 
Maddock,  not  in  its  regular  course,  but  in  a  note  at  the  end  of  the 
volume,  and  I  have  never  felt  quite  certain  that  upon  investigation 
there  might  not  turn  out  to  be  more  in  the  case  than  appears  on 
the  face  of  the  report.  Assuming  the  report,  however,  to  be  perfectly 
accurate,  still  1  do  not  think  that  it  is  an  authority  governing  the 
present  case ;  and  for  this  reason,  that  the  person,  to  whom  in  that 
case  a  life  interest  Was  given,  survived  the  testator.  That  is  quite 
sufficient  to  distinguish  the  two  cases.  I  think  the  present  a  clear 
case  of  intestacy,  but  without  meaning  by  that  statement  in  any 
way  to  prejudice  the  case  as  against  the  personal  representatives  of 
John  Lee. 

Appeal  dismissed.     Costs  out  of  the  personal  estate. 


1851. 
Aug,  5. 

Ji<dU  Ontrt, 

KOMILLY, 
M.U. 

[  14  Beav. 
4(i:i  ] 


CATOR  V.  CATOR. 

(U  Beav.  463—466.) 

A  testator,  by  his  will,  jjave  a  legacy  to  his  daughter  for  life,  for  her 
separate  use,  with  remainder  to  her  children.  By  a  codicil,  headed  a» 
**in8triictioii8  to  his  solicitor,"  to  add  to  his  will,  he  gave  another  lejracy 
**  to  his  daughter  and  children,  for  their  sole  use  and  benefit,  &c.  &c.,"  and 
one- third  of  the  residue  *'  to  his  daughter  and  children  for  their  sole  use 
and  benefit  *' :  Held,  that  the  daughter  took  a  life  interest  in  the  gifts  by 
the  codicil. 

This  was  a  special  case  stated  under  the  18  &  14  Yict.  c.  85,  and 
was  to  the  following  effect : 

The  Earl  of  Scarborough,  by  his  will,  dated  the  18th  of  October, 
1826,  bequeathed  as  follows :  **  I  give  and  bequeath  unto  my  said 
daughter  Anna  Maria  Lumley,  and  my  daughter  Louisa  Frances 
Cator,  the  sum  of  10,000L  a  piece ;  the  said  sum  of  10,00M.  to  Anna 
Maria  to  be  payable  to  her  with  interest  at  5  per  cent,  from  the  day 
of  my  death,  at  the  end  of  twelve  months  next  after  my  death,  and 
the  sum  of  10,000^.  to  the  said  Louisa  Frances  Cator  to  be  settled 
as  follows :  the  interest  thereof  to  be  paid,  from  the  time  of  my 
death  during  her  life,  by  the  trustees  in  this  my  will,  into  her  own 
hands,  to  and  for  her  own  separate  and  sole  use  and  benefit,  and 
not  to  be  subject  to  the  debts  or  control  of  her  present  or  any  future 
husband;  and  at  her  death,  the  principal  money  to  be  divided 
amongst  her  children  or  their  issue,  in  such  proportions  as  she  shall 
by  will  direct;  and  for  want  of  such  direction,  equally  amongst 
such  of  her  children  as  shall  be  then  living,  and  the  issue  of  such 
(1)  17  E.  K.  239  (2  Madd.  449). 


VOL.  xcii.]  1851,     CH.     14  BEAV.  468—465.  175 

of  them  as  shall  be  then  dead,  such  issue  taking  only  amongst       Catok 
them,  in   equal  shares,  such   part  or    proportion  only  as    their       cator. 
respective  fathers  or  mothers  would  have  been  entitled  to  if  then 
living."     There  was  a  gift  over,  in  case  there  was  no  child   or 
children  or  issue  of  any  child  or  children  of  his  daughter  Louisa 
Frances  Gator  living  at  her  death. 

By  a  codicil,  dated  the  11th  of   October,   1834,  he  expressed        [  ^^^  ] 
himself  as  follows : 

''October  11th,  1834.  Head  of  instructions  to  my  solicitor 
J.  Lee,  to  add  to  my  will  the  codicil  following :  In  addition  to  my 
former  bequests,  I  leave  to  my  dear  wife  Lady  S.  80,000/.,  or 
interest  thereon  at  5  per  cent,  out  of  my  different  investments,  and 
at  her  decease  50,000/.  of  that  sum  to  my  daughter  L.  F.  G." 
(meaning  Louisa  Frances  Gator)  ''  and  children,  for  their  sole  use 
and  benefit  &c.  &c." 

"  The  remaming  30,000/.  &c.  (fee. 

**  To  my  daughter  A.  M.  L."  (meaning  Anna  Maria  Lumley)  "and 
L.  F.  C."  (meaning  Louisa  Frances  Gator)  "  each  20,000/. 

*•  Then,  and  after  all  my  other  legacies,  just  debts,  and  law 
expenses  depending  on  the  vexatious  and  unjust  suit  are  dis- 
charged, the  residue  of  my  property  to  be  divided  in  three  equal 
parts, — viz. 

"  To  my  daughter  L.  F.  G."  (meaning  Louisa  Frances  Gator) 
''  and  children,  for  their  sole  use  and  benefit  one  part ;  daughter 
U.  B.  M.  S.  and  her  younger  children  one  part,  and  one  part 
between  my  brothers  S.  H.  L.  and  Sir  W.  L-y.  for  their  joint  lives. 
Then  and  after  their  decease,  to  be  divided  between  the  first  and 
second  parties, — viz.  my  daughter  L,  F.  G.  &c.  &c.  and  my  daughter 
H.  B.  M.  S.  and  her  younger  children." 

Louisa  Frances  Gator,  described  in  the  codicil  as  L.  F.  G.,  had 
seven  children,  five  born  in  the  testator^s  life,  and  two  afterwards ; 
and  the  question  was,  what  interest  Lady  L.  F.  Gator  took  in  the 
50,000/.  and  in  *the  one-third  of  the  residue.  It  was  stated  that  C  *^^^  ] 
in  a  case  of  Calory.  Sutton,  arising  out  of  this  will,  the  Vick- 
Chamcellor  of  England  had  held  that  Lady  Frances  Gator  took  a 
life  interest  in  the  20,000/.  legacy  with  remainder  to  her  children  ; 
and  that  in  Sutton  v.  Torre  (1842),  Sir  Jambs  Wigram  had  held 
upon  the  same  will,  that  Lady  H.  B.  Manners  Sutton,  designated 
by  the  initials  H.  B.  M.  S-,  and  her  younger  children,  took  their 
one-third  of  the  residue  as  joint  tenants. 
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Cator  Mr.  WcUpole  and  Mr.  Selwpn,  for  the  children  of  Lady  L.  F. 

Catok.  Cator,  born  in  the  testator's  lifetime,  cited  Wild's  case  (l),  Gordon  v. 
Whieldon  (2),  and  argued,  that  the  children  and  their  mother  took 
absolute  interests,  and  that  no  definite  meaning  could  be  given  to 
the  expression  ''&c.  &c/'  They  distinguished  this  case  from 
Vaughan  v.  The  Marquis  of  Headfort  (3),  where  the  bequest  was 
executory  "  to  the  Marquis  of  H.  and  his  children,  to  be  secured  for 
their  use." 

Mr.  Lloyd  and  Mr.  Fairer,  for  the  younger  children,  bom 
after  the  death  of  the  testator,  argued  that  the  children  took  as 
tenants  in  common  :  Woodgate  v.  Unwin  (4). 

Mr,  Welford,  for  the  husband,  argued  that  there  was  nothing 
in  the  will  excluding  the  marital  right  as  to  the  50,000/.,  and  the 
one-third  of  the  residue. 

The  Mastbe  of  the  Rolls  (without  hearing  the  other  side)  said, 

that  he  thought  the  gifts  to  Lady  L.  Cator  and  that  to  Lady 

Manners  Sutton  very  different,  for  the  latter  took  nothing  under 

[  *^^^  ]      the  will,  while  the  former  *took  the  10,000Z.  for  life  for  her  separate 

use,  with  remainder  to  her  children. 

That  the  codicil,  which  commenced  with  the  words  ''Head  of 
instructions  "  to  his  solicitor  to  add  to  his  will,  was,  in  some  sense, 
executory,  and  although  the  words  **  &c.  &c.  &c."  were  extremely 
vague,  yet,  on  the  whole,  it  appeared  to  him,  that  the  instructions 
in  the  codicil  amounted  to  a  direction  to  the  solicitor  to  settle  the 
bequests  thereby  given  to  Lady  Louisa  Cator,  in  the  same  manner, 
and  on  the  same  trusts  as  the  bequests  by  the  will.  That  he  was 
therefore  of  opinion,  that  she  took  a  life  interest  only  in  those 
funds. 

Costs  were  ordered  to  be  paid  out  of  the  fund,  and  all  other 
questions  were  reserved. 


lt?52. 
Feb.  14. 

Molls  Court, 

Rom  ILLY, 
M.R. 

[467] 


HOLLIDAY  V.  OVEETON. 

(14  Beav.  467—470  ;  S.  C.  21  L.  J.  Ch,  769 ;  16  Jur.  346.) 

Under  a  settlement  on  a  wife  for  life,  with  power  for  her,  during  the 
intended  covei-ture,  to  appoint  by  will,  and  in  default,  over :  Held,  on  the 
context,  that  an  appointment  by  will,  after  the  coverture,  was  invalid. 

A  conveyance  was  made  of  real  estate  to  a  trustee  in  fee,  in  trust  for  one 


(1)  6  Co.  Rep.  17  b. 

(2)  83  E.  R.  132  (11  Beav.  170). 


(3)  51  R  R,  330  (10  Sim.  639). 

(4)  33  R  E.  103  (4  Sim.  129). 
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for  life,  and  afterwards,  to  her  children,  equally.    There  being  no  limita-  Holliday 
tion  to  their  heirs,  held  that  the  children  took  only  for  life  (1).  r. 

The  plain  effect  of  the  operative  part  of  a  deed  cannot  be  cut  down  by  Overton. 
the  recitals. 

In  1825,  Mary  Heathcote,  a  widow,  being  about  to  marry  Edmnnd 
Drayton,  a  settlement  of  her  real  and  personal  estate  was  executed, 
whereby,  after  reciting  that  it  was  agreed  to  settle  the  property  for 
her  separate  use  for  life,  and  after  her  decease,  for  making  "a 
provision  for  the  children  of  her  former  marriage  (subject  never- 
theless to  a  power  of  appointment  on  the  part  of  Mary  Heathcote 
by  will  or  testamentary  instrument,  to  be  executed  in  manner 
thereinafter  provided),"  she  proceeded  to  convey  the  property  to  a 
trustee,  his  heirs  &c.,  in  trust  for  her  separate  use  for  life,  and, 
after  her  decease,  in  trust  for  such  persons  **  as  the  said  Mary 
Heathcote,  in  and  by  her  last  will  and  testament  or  instrument 
testamentary,  or  in  the  nature  of  a  will  in  writing,  to  be  signed 
and  published  by  her  in  the  presence  of  three  or  more  credible 
witnesses,  upon  testamentary  considerations  only  during  the 
intended  coverture,  shall  direct  and  appoint;  "and  in  default  of 
such  appointment,  '*  in  trust  for  the  children  of  Mary  Heathcote, 
equally  to  be  divided  between  them,  share  and  share  alike,  as 
tenants  in  common  and  not  as  joint  tenants.*' 

In  1832,  during   the  coverture,   she  executed  an  appointment 
which  turned  out  to  be  invalid.    Edmund  *Drayton  died  in  1885,       ^  *^*®  ^ 
leaving  his  wife  surviving,  who,  in  1845,  executed  a  will  according 
to  the  prescribed  formalities,  whereby  she  appointed  the  property 
in  question. 

The  plaintiffs  in  this  claim  insisted,  that  as  the  power  was  only 
to  \ye  executed  "  during  the  intended  coverture,"  the  will  of  1845 
was  invalid,  being  executed  afterwards. 

3fr.  Lloyd  and  Mr,  Speed,  for  the  plaintiffs,  and  Mr.  R.  Palmer 
and  Mr.  Sheffield,  in  the  same  interest : 

The  object  of  the  settlement  was  merely  to  protect  the  wife,  whose 
property  alone  was  included  therein,  from  the  marital  control  during 
coverture,  but  after  its  determination,  she  was  to  have  the  full 
power  of  testamentary  disposition.  A  feme  covert  cannot,  strictly 
fepeaking,  make  a  will,  and  the  effect  of  the  clause  in  question  is 
to  give  her  a  power  to  appoint  by  will  generally  while  sole,  and  a 
testamentary  powei  with  given  formalities  during  the  intended 
coverture.  This  construction  is  evident  by  dividing  the  sentence 
(1)  See  the  note  upon  this  point,  post,  p.  179. 
-VOL.  XCII-  12 
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HoLLiDAT     at  the  first  alternative  "  or,"  and  it  will  read  thus :  as  she  shall  by 
Overton,     hei*  wiH  appoint,  or  as  she  shall  appoint  by  any  instrument  in  the 
nature  of  a  will  to  be  published  &c.,  **  during  the  intended  cover- 
ture."    It  is  a  settled  rule  of  construction,  that  the  qualification 
to  a  prior  alternative  sentence  applies  only  to  the  latter  antecedent, 
as  in  Bakery.  Baker  (i),  where  in  a  gift  amongst  "  my  brother  and 
my  sisters,  and  my  nephews  and  nieces  living  at  the  decease  "  of  A., 
it  was  held,  that  the  qualification  of  surviving  A.  attached  only  to 
the  nephews  and  nieces.     This  construction  is  consistent  with  the 
object  of   the  settlement  as  apparent  from  the  recital,  and  if  a 
[  '^c^  ]       ♦different  construction  were  given,  this  result  would  follow  :  that 
she  miglit  disinherit  her  children  by  her  former  marriage  during 
coverture,  when   she  most  required  a  protection  against  such  a 
measure  ;  but  that  she  would  be  deprived  of  such  a  power  over  her 
property  after  the  death  of  her  husband. 

As  to  the  real  estate,  it  is  given  to  the  trustee  in  fee,  but  in  trust 
for  her  children,  but  not  for  "  their  heirs."  They,  therefore,  take 
life  estates  only  (2).     *     *     * 

Mr.  Amphlett,  for  parties  having  an  opposite  interest,  and 

Mr.  Cairns,  for  the  trustee,  were  not  heard  by  the  Court. 

The  Master  of  the  Bolls: 

The  effect  of  reading  this  clause  in  the  way  proposed  would  be, 
to  give  to  this  lady,  notwithstanding  the  Statute  for  the  amendment 
of  the  Law  respecting  Wills,  a  power  of  appointing  by  will  to  be 
executed  during  her  coverture,  with  all  the  formalities  as  to 
witnesses  &c.,  required  by  law,  but  while  discovert  by  a  simple 
holograph  will,  without  any  witness  or  any  other  formality.  It 
[  *<70  ]  would  be  contrary  to  reason  to  *suppose  that  the  framer  of  this 
settlement  intended  to  make  any  distinction  between  the  mode  of 
appointing  by  will  during  coverture  and  afterwards ;  I  think  the 
words  do  not  admit  of  that  meaning,  and  that  it  would  be  too 
forced  a  construction  to  divide  the  sentence  in  the  manner  pro- 
posed. I  am  of  opinion  that  the  words  "during  the  intended 
coverture  "  apply  to  the  whole  sentence. 

As  to  the  recital,  it  merely  refers  to  the  subsequent  power  ''as 
after  stated,"  besides  which  it  is  impossible  by  a  recital  to  cut  down 
the  plain  effect  of  the  operative  part  of  a  deed  (3). 

(1)  77  B.  R.  113  (6  Hare,  269).  (3)  See  Bailey  y.  Lloyd,  29  R.  R  30 

(2)  See  the  note  on  uext  page,  and      (5  Bubs.  330). 
p.  516  below. 
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I  have,  therefore,  no  doubt  that  the  power  was  confined  to  the     Hollidat 
"  intended  coverture.' '  Ovnros. 

If  the  word  "  heirs "  be  omitted,  it  appears  to  me  that  the 
children  take  the  real  estates  for  life  only. 

[The  case  was  re-argued,  on  the  21st  of  February,  1852,  as  to 
the  estate  taken  by  the  children,  but  the  Master  of  the  Bolls 
retained  his  former  opinion,  as  reported  in  15  Beav.  480,  where 
the  point  is  more  fully  reported  than  on  the  present  occasion,  and 
as  references  to  the  case  upon  that  point  are  usually  made  to  that 
report,  it  is  dealt  with  separately  in  its  proper  place  in  15  Beavan ; 
see  p.  516  below.] 


NOBLE  V.  MEYMOTT.  mi. 

(14  Beav.  471—481 ;  S.  C.  20  L.  J.  Ch.  612.)  •'•^y^.  7,  9. 

In  1830,  A.  and  B.  were  appointed  trustees  of  a  part  of  a  sum  vested  in     ^olU  Court, 
other  trustees.    The  deed  contained  a  power  for  the  settlors  to  appoint  new      Romillv, 
trustees,  in  case  any  trustee  should  wish  to  be  discharged  from,  or  should  ^'^ 

decline  to  act  in,  the  trusts.  B.  did  not  execute.  In  1848,  B.,  alleging  he  [  '*7H 
had  never  acted,  disclaimed,  and  A.  retired,  and  thereupon  two  new  trus- 
tees were  appointed,  and  the  fund  assigned  to  them  by  A.  only :  Held,  that 
whether  B.  had  acted  or  not,  the  new  trustees  had  been  duly  appointed, 
and  that  the  oestuis  que  trust  were  not  necessary  parties  to  a  suit  by  the 
new  trustees  against  the  persons  who  held  the  fund,  to  compel  payment  to 
the  new  trustees. 

Considering  the  importance  of  securing  intelligent,  competent,  and 
responsible  persons  to  act  as  trustees,  it  is  not  the  practice  of  the  Court 
to  visit  trustees  with  costs,  except  where  they  act  from  interested  motives, 
or  intentionally  and  wantonly  conduct  themselves  in  a  vexatious  and 
oppressive  manner. 

This  was  a  bill  filed  by  two  persons,  alleging  themselves  to  be 
the  trustees  of  a  settlement  made  on  the  marriage  of  Mr.  and  Mrs* 
Danford,  requiring  the  defendant  to  pay  them  the  one-thurd  of 
3,000^,  and  also  the  costs  of  the  suit. 

On  the  26th  of  August,  1805,  two  settlements  were  executed  on 
the  marriage  of  Mr.  and  Mrs.  Noble,  whereby  certain  property 
was  conveyed  to  trustees,  Oughton  and  Wilson,  in  trust  for  Mrs. 
Xoble  for  life,  with  remainder  to  her  children ;  and  the  settlement 
contained  a  power  of  appointment  by  which  Mr.  Noble  and  wife 
might  appoint  3,000Z.  for  the  benefit  of  their  children. 

Meymott  was  appointed  a  trustee  vice  Wilson ;  and  on  the  28th 
of  August,  1827,  this  power  was  executed,  *whereby  the  husband       [  **72  ] 
and  wife  appointed  so  much  of  the  trust  funds  as  would  produce 
d,00(M.,  on  the  death  of  the  survivor  of  Mr.  and  Mrs.  Noble,  to 
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NoBLK       Ougkton  and  Meymott,  in  trust   for  Mary  Ann  Noble,  Frances 
Mktmott.     Maria  Noble,  and  Emma  Noble,  their  three  daughters. 

On  the  2nd  of  August,  1880,  Frances  Maria  Noble  married 
Mr.  Danford,  and  upon  this  occasion,  Mrs.  Danford*s  share  of  the 
8,000/.  was  settled  on  herself  and  her  children.  The  trustees 
named  in  the  settlement  were  Mr.  Roberts  and  Mr.  Lewis.  The 
deed  provided,  that  if  any  one  or  more  of  the  trustees  thereby, 
or  to  be  thereafter  appointed,  or  their  respective  executors  or 
administrators  should  depart  this  life,  or  should  wish  to  be  dis- 
charged from,  or  should  become  incapable,  or  should  decline  to 
act  in  the  trusts,  then  Danford  and  wife  might  appoint  new  trustees, 
to  whom  the  trust  property  should  be  forthwith  transferred  or 
assigned,  so  as  to  vest  it  in  the  continuing  and  new  trustees. 

This  deed  was  not  executed  by  Lewis. 

Mr.  Danford,  by  indenture  of  even  date,  covenanted  with  the 
trustees,  that  he  would  settle  the  1,000/.  on  the  trusts  of  the 
settlement  when  it  was  paid. 

On  the  8th  of  February,  1842,  Mr.  Noble,  the  father,  died,  and 
on  the  15th  of  July,  1844,  Mrs.  Noble,  the  mother,  died,  and  the 
money  then  became  divisible.  Under  the  trusts  of  the  marriage 
settlement  of  Mr.  and  Mrs.  Noble,  the  three  daughters  were  entitled 
to  the  sum  of  1,000/.  each,  and  also  to  a  share  of  the  residue  of 
the  funds  settled  by  the  settlement  of  1805.  The  other  two 
daughters  were  married,  and  their  shares  having  been  settled  on 
[  '^^s  ]  their  marriage,  Mr.  Oughton  and  *Mr.  Meymott,  on  the  20th  of 
June,  1846,  paid  to  the  trustees  of  the  marriage  settlement  of  each 
of  such  other  two  daughters  1,000/.  each,  as  their  share  of  the 
appointed  fund,  and,  under  an  indemnity,  they  also  paid  to  them 
their  shares  of  the  residue  of  the  funds  settled.  They,  however, 
invested  the  remaining  1,000/.  to  which  the  persons  interested 
under  Mr.  and  Mrs.  Danford*s  marriage  settlement  were  entitled, 
in  the  purchase  of  1,050/.,  8  per  cent.  Reduced  in  their  own  names; 
that  is  of  Oughton  and  Meymott. 

Mr.  Lewis  alleged  that  he  never  acted  as  trustee  under  Mrs. 
Danford*s  settlement.  Mr.  Roberts,  the  other  trustee,  did  act ;  but 
in  the  end  of  1848,  he  became  desirous  of  being  discharged,  and, 
thereupon,  on  the  19th  of  July,  1848,  Lewis  executed  a  deed  of 
disclaimer  of  the  trusts  of  the  deed  of  1880,  and  on  the  following 
day, — viz.,  on  the  20th  of  July,  1848, — ^an  indenture  was  executed. 
purporting  to  appoint  the  plaintiffs,  Benjamin  Noble  and  John 
Noble,  new  trustees  of  the  settlement  of  the  2nd  of  August,  1880. 
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On  the  7th  December,  1848,  an  application  was  made  to  Oughton       Noblb 
and  Meymott  to  transfer  the  1,000Z.  and  to  pay  the  residue  of  the     misym'ott. 
funds  to  the  plaintiffs,  an  indemnity  was  offered,  and  a  statutory 
declaration  that  Lewis  had  never  acted. 

On  the  15th  April,  1849,  Oughton  died,  and  on  the  3rd  November, 
1849,  this  bill  was  filed  by  Benjamin  Noble  and  John  Noble  against 
Meymott,  praying  an  account,  that  the  plaintiffs  might  be  declared 
duly  appointed  trustees  and  entitled  to  receive  Frances  Danford's 
one-third  share  of  the  3,000Z.  upon  the  trusts  of  the  settlement  of 
August,  1830,  and  seeking  to  fix  Meymott  with  the  costs  of  this 
suit. 

Mr.  Ronpell  and  Mr.  Webb  for  the  plaintiffs  :  [  ^7*  ] 

The  new  trustees  have  been  duly  appointed,  as  Lewis  never 
executed  the  deed,  and  there  is  sufficient  evidence  that  he  never 
acted,  and  it  is  plain  that  Mr.  and  Mrs.  Danford  had  the  power  of 
appointing  two  new  trustees,  which  they  duly  executed. 

Secondly.  It  will  be  objected  by  the  defendant,  that  the  cestuis 
que  trust  ought  to  have  been  made  parties  to  this  suit;  but, 
considering  its  object,  that  was  unnecessary.  [On  this  point  they 
cited  Franco  v.  Franco  (l),  May  v.  Selby  (2).] 

Thirdly.  [The  defendant  ought  to  pay  the  costs,  Willis  v. 
Hiscox  (3),  or  he  should  have  no  costs.] 

Mr.  R.  Palmer  and  Mr.  Heberden  for  the  defendant : 

The  plaintiffs  have  never  been  duly  nominated  trustees.  [They 
disputed  the  disclaimer,  citing  In  re  Uniacke  (4).] 

As  to  parties,  this  case  differs  entirely  from  the  cases  cited,  [  475  ] 
in  which  there  was  an  existing  trustee ;  but  here  the  question  is, 
whether  the  plaintiffs  are  or  are  not  trustees,  and  the  cestuis  que 
trust  have  a  most  material  interest  in  seeing,  that  the  trust  fund  is 
placed  in  the  proper  hands  and  under  sufficient  protection.  The 
possession  of  the  trust  fund  cannot,  therefore,  be  changed,  in  the 
absence  of  the  parties  beneficially  interested.     *     «     * 

As  to  the  costs,  the  defendant  was  justified  in  having  the  matter        [  476  ] 
cleared  up,  so  as  to  secure  himself  from  responsibility.     *     *     It  is  a 
rule  that  trustees  accounting  fairly  "  are  entitled  to  their  costs  out 
of  the  estate  as  a  matter  of  course." 

(1)  3  B.  B.  50  (3  Ves,  75).  (3)  48  B.  B.  69  (4  My.  &  Or.  197). 

(2)  57   B.  B.  314  (I  Y.  &  C.  0.  0.  (4)  68  B.  B.  220  (1  Jo.  &  Lat.  1). 
2:Jo). 
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NoBLB  The  Master  of  the  Bolls  said  he  thought  the  cestuis  que  trust 

Meymott.     ^ere  not  necessary  parties,  but  on  the  main  point  he  reserved  his 
judgment. 

'^^^hfj'       The  Master  of  the  Bolls  : 

In  this  case  there  are  two  questions  ;  first,  whether  the  plaintifiiB 
have  been  duly  appointed  trustees.  If  they  have  not,  then  no 
further  question  arises ;  but  if  they  have,  then,  secondly,  whether 
the  defendant  Meymott  ouglit  to  pay,  or  if  not  to  pay,  ought  to 
receive  the  costs  of  suit. 

The  first  question,  whether  the  plaintiffs  are  trustees  of  the 
settlement,  that  is,  whether  their  appointment  is  good,  depends 
upon  the  circumstance  of  whether  Lewis  really  acted  or  not ; 
assuming  this  to  be  so,  it  is  said,  that  his  disclaimer  and  declaration 
do  not  afford  conclusive  evidence  of  this  fact,  and  the  case  of  In  re 
Uniacke  (i)  is  sufficient  to  confirm  the  doubt,  but  I  am  of  opinion 
t  '^^T  ]  that  the  validity  of  the  appointment  is  not  affected  by  *the  circum- 
stance of  whether  Lewis  really  acted  or  not,  but  that,  assuming 
that  he  had  acted,  the  validity  of  it  depends  upon  whether,  when  he 
executed  the  disclaimer,  and  made  or  offered  the  statutory  declara- 
tion, these  acts  were  sufficient  evidence  to  prove,  that  he  then 
declined  to  act  any  further :  and  I  think  that  they  are. 

I  am  of  opinion  that  if  Lewis  had  never  acted,  there  was  a 
sufficient  power  in  Mr.  and  Mrs.  Danford  to  appoint  some  person  to 
act  with  tlie  other  trustee,  notwithstanding  the  case  of  IViuter  v. 
liudge  (2),  which  I  understand  from  Mr.  I{,  Palmer  has  not  been 
followed  by  Vice-Chancellor  Knight  Bruce  (3).  I  am  also  of 
opinion,  that  if  he  had  acted,  and  declined  to  act  further,  there  was 
power  in  Mr.  and  Mrs.  Danford  to  appoint  a  new  trustee  in  his 
place  as  well  as  in  that  of  Boberts.  In  either  case,  therefore,  I 
think  that  the  event  had  occurred  when  the  plaintiffs  might  have 
been  appointed  new  trustees  of  the  settlement  of  the  2nd  of  August 
1830,  and  consequently,  that  on  the  execution  of  the  indenture  of 
the  20th  of  July,  1848,  the  plaintiffs  were  duly  appointed  such  new 
trustees. 

It  is  urged,  against  this  view,  that  the  appointment  of  trustees  is 
not  complete  and  effectual  until  the  trust  property  is  conveyed  to 
them  ;  that  if  Lewis  had  acted  as  trustee,  the  trust  property  became 

(1)  68  R.  B.  220  (1  Jo.  &  Lat.  1).  Sm.  67  ;  now  covered  by  the  sUtutorr 

(2)  15  Sim.  696.     [Overruled.]  power.   See  Trustee  Act,  1893,  8. 10  (-1^ 

(3)  See  jBr  UadUy  (1851)  5  De  G.  &      — O.  A.  S. 
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vested  in  him  and  Boberts ;  and  that  as  Roberts  alone,  by  the  deed       Noble 

of  July,  1848,  transferred  the  trust  property  to  the  plaintififs,  it  is     mbymott. 

not  eflfectually  vested  in  them :  that  the  trust  is  not  complete,  and 

that  therefore  the  plaintiffs  are  not  duly  appointed.     I  agree  in  the 

statement  of  the  facts,  but  not  in  the  conclusion  to  be  *drawn  from       [  *478  j 

them.    I  agree  that  in  the  case  supposed,  the  trust  property  was 

not  effectually  vested  in  the  plaintiffs ;   but  I  am  of  opinion  that 

the  appointment  of  new  trustees  and  the  conveyance  of  the  trust 

property  to  them  constitute  two  distinct  and  separate  matters,  and 

that  the  second,  the  transfer,  can  only  properly  take  place  where 

the  first  or  the  appointment  is  complete.     Were  it  not  so,  in  some 

cases,  probably  in  all,  no  vaUd  appointment  of  new  trustees  could 

finally  be  made.     Look  at  the  words  of  the  power,  which  is  in  a 

correct  form;  first,  to  appoint  new  trustees,  '*and  that,  upon  the 

appointment  of  any  such  new  trustees,"  the  trust  property  shall  be 

transferred,  &e. ;  that  is,  the  transfer  is  not  to  be  made  until  the 

appointment  is  complete,  but  if  the  appointment  were  not  complete 

until  the  transfer  were  made,  the  transfer  never  could  legally  be 

made. 

Suppose  some  trust  funds  in  A.,  and  other  trust  funds  in  B.,  and 
two  persons  appointed  new  trustees.  If  their  appointment  was  not 
complete  until  some  trust  funds  were  vested  in  them,  neither  A. 
nor  B.  could  ever  safely  transfer  the  trust  funds  until  the  other  had 
transferred  his,  and  the  first  who  did  transfer  would  be  acting 
improperly,  by  conveying  trust  funds  to  one  not  properly  appointed 
a  trustee.  That  is  exactly  this  case :  Meymott  says  that  the  trust 
is  not  complete,  and  the  plaintiffs  are  not  trustees,  because  the 
trust  funds  under  the  settlement  are  not  vested  in  them ;  but  he 
admits,  that  if  Lewis  would  join  in  the  transfer,  as  was  suggested 
by  Mr.  Heherden,  the  plaintiffs  would  be  duly  appointed  trustees, 
and  he  would  then  make  no  difficulty  in  making  the  further  transfer 
of  ^  the  1,050Z.  8  per  cent.  Beduced.  This  is,  in  my  opinion, 
erroneous :  the  transfer  of  the  funds,  as  I  have  already  stated,  is 
not  what  constitutes  or  appoints  the  person  a  new  trustee,  although 
it  be  that  which  vests  in  him  the  property  he  has  to  *deal  with  as  [  *^79  ] 
a  trustee.  Nor,  in  my  opinion,  is  it  a  justification  to  B.,  when  he 
refuses  to  transfer  trust  funds  to  new  trustees,  to  say,  that  A.,  who 
ought  to  have  conveyed  other  trust  funds  to  them  at  the  date  of 
their  appointment,  has  not  done  so. 

I  am  of  opinion,  therefore,  that  the  plaintiffs  are  duly  appointed 
trustees  of  this  settlement  of  the  2nd  of  August,  1880 ;  and  also 
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NoBLB  that  the  cesluis  que  trust  are  not  necessary  parties  to  this  suit, 
Mkymott.  which  is  not  a  suit  to  determine  between  contesting  and  interested 
parties,  whether  they  are  trustees  or  not ;  but  a  case,  where  the 
trustees,  alleged  to  have  been  appointed  l>y  their  cestuis  que  trust, 
institute  a  suit  to  obtain  trust  funds  against  a  defendant,  who  is  no 
otherwise  interested  in  that  question,  than  that  he  is  entitled  to 
have  it  ascertained  that  they  are  the  trustees,  in  order  that  he 
may  be  protected  in  paying  over  the  trust  funds,  by  knowing  that 
he  transfers  them  to  the  riglit  person.  I  shall,  therefore,  make 
a  decree  ordering  the  defendant  to  transfer  the  1,050/.  8  per  cent. 
Reduced  and  dividends  to  the  plaintiffs. 

This  gives  rise  to  the  second  question,  which  is  this :  whether 
the  defendant  ought  to  be  made  to  pay  the  costs  of  the  suit,  or 
ought  to  be  disallowed  his  own  costs.  This  is  a  question  of  a  very 
different  character. 

If,  prior  to  the  filing  of  the  bill,  the  case  had  been  simply  and 
plainly  put  to  Mr.  Meymott ;  if  it  had  been  stated  to  him,  that  in 
either  event,  of  Lewis  having  acted  or  not  having  acted,  it  was 
clear  that  the  plaintiffs  had  been  duly  appointed,  and  if  the  claim 
had  been  confined  to  the  1,050/.,  I  am  strongly  disposed  to  believe, 
that  if  I  had  not  ordered  Mr.  Meymott  to  pay  the  costs,  I  should 
[  *180  ]  not  at  least  have  allowed  him  his  *costs  of  this  suit.  But  the  case 
before  me  is  very  far  from  this:  not  only  is  this  1,050Z.  mixed 
up  with  another  trust,  as  to  the  residue  of  unascertained  trust  funds, 
but,  if  separable,  no  separate  claim  was  made  in  respect  of  it,  and 
until  this  bill  was  filed  no  claim  or  demand  was  made  to  Mr.  Mey- 
mott confined  to  this  1,0502.  In  addition  to  this  mixture  of  the  two 
claims  together,  the  claim  made  relative  to  the  l,050i.  was  put 
exclusively  on  the  issue  of  whether  Mr.  Lewis  had  or  had  not  acted 
a9  trustee :  which  question  it  is  not  necessary,  in  the  view  1  have 
taken  of  this  case,  to  enter  into  further  than  to  say,  that,  although 
the  evidence,  in  my  opinion,  is  strongly  in  favour  of  the  con- 
clusion that  Mr.  Lewis  did  not  act  as  a  trustee,  yet  I  think  that 
Mr.  Meymott  might  reasonably  entertain  doubts  upon  it. 

Mr.  Meymott  does  not  appear  to  me  to  have  been  unwilling  to 
do  whatever  he  could  to  meet  the  wishes  of  the  persons  interested, 
provided  it  could  be  done  with  perfect  safety  to  himself ;  but  the 
real  claim, — viz.  that  for  the  1,050Z.,  which  alone  could  be  supported, 
was  not  made  to  him  before  the  bill  was  filed. 

Now,  considering  how  severely  this  Court  visits  trustees,  who  are 
guilty  of  any  breach  of  trust  with  the  consequences  of  such  aa  act. 
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even  if  ii  be  done  innocently  and  under  the  beet  advice  they  can 
obtain,  it  is  very  important,  that  the  Court  should  not  ho  act,  as  to 
make  it  almost  impossible  to  get  intelligent,  competent  and  respon- 
sible persons  to  act  as  trustees.  It  is  certainly  not  the  duty  or  the 
practice  of  this  Court  in  cases  of  this  description  to  visit  trustees 
with  any  penalties  in  the  shape  of  costs,  except  when  they  act  from 
interested  motives,  or  wantonly  and  intentionally  conduct  themselves 
in  a  vexatious  and  oppressive  manner. 

I  see  nothing  here  to  induce  me  to  believe  that  Mr.  Meymott 
acted  from  any  interested  motive,  or  that  he  was  desirous  to  do  any 
thing  more  than  protect  himself. 

The  result  is,  that,  much  as  I  regret  thia  suit  and  the  expense 
occasioned  by  it,  while  I  am  compelled,  in  justice  to  the  plaintiffs, 
on  the  one  hand,  to  make  a  decree  for  the  transfer  of  the  funds,  I 
am,  on  the  other,  compelled  to  say,  that  the  defendant  has  not  so 
acted  as  to  disentitle  him  to  the  costs  of  the  suit. 

Decree,  therefore,  the  transfer  of  the  funds ;  and  let  the  costs  of 
the  plaintiffs  and  defendants  be  paid  out  of  the  fund. 


NOBLK 

e. 

Metmott. 


Lmi 


BLACKET  V.  LAMB  (I). 

(14  Beav.  482—491 ;  S.  C.  21  L.  J.  Ch.  46;  16  Jur.  142;  18  L.  T.  O.  S.  115.) 

A  testator  duly  appoiuted  a  fuud  iii  favour  of  objects  of  the  power  abso- 
lutely, and  he  also  bequeathed  to  them  his  own  property,  *' especially 
requesting  them  "  to  leave  the  appointed  fund  to  persons  not  objects  of  the 
power :  Held,  that  this  did  not  raise  a  case  for  election.  Held,  also,  that 
the  result  would  have  been  different,  if  there  had  been  a  direct  appointment 
of  the  subject  of  the  power  to  strangers. 

Under  the  settlement  made  on  the  marriage  of  George  Lamb  in 
1815,  he  had  a  power  of  appointing  the  produce  of  a  policy  effected 
on  his  life  for  3,000Z.  amongst  all  and  every  or  any  one  or  more  of 
the  children  of  his  marriage. 

There  were  seven  such  children. 

In  1844  George  Lamb  made  his  will,  whereby  he  gave  his 
own  real  and  personal  estate  to  trustees,  upon  trust  to  pay  the 
income  of  one  sixth  to  each  of  his  six  younger  children  for  life, 
with  remainder  to  their  respective  children,  with  certain  gifts  over. 

The  testator  then  recited  the  settlement  made  on  his  marriage, 
and  in  execution  of  the  power,  he  appointed  the  monies  to  arise 
from  the  policy  of  assurance  to  his  six  younger  children,  equally  to 

(1}   In  re  Williams  [1897]  2  Ch.  12,      Churchill  v.    Churchill  (1867)   L.  E. 
<>>  I^   J.  Ch.  485,  76  ii.  T.  600,  C.  A. ;      5  Eq.  44. 
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Blaokst  be  divided  between  them  in  sixth  shares,  the  shares  of  his  daugh- 
Lamb.  ^^^  to  be  for  their  separate  use.  He  then  added:  ''I  especially 
request  each  of  my  six  children  will  not  sink  into  or  spend  their 
respective  shares  thereof,  but  leave  them  for  the  benefit  of  their 
respective  children ;  and  if  any  of  them  have  no  children,  then  to 
leave  the  same,  so  that  their  shares  may  go  in  the  same  way  as 
my  general  estate  and  effects  are  hereby  limited." 

The  testator  died  in  1850,  and  the  question  upon  this  special 

[  *488  ]      case  was,  whether  the  children  of  the  testator  *were  to  be  put  to 

their  election,  so  as  either  to  relinquish  the  benefits  given  by  the 

testator  out  of  his  own  estate,  or  to  give  effect  to  the  bequest  of  the 

produce  of  the  policy  in  favour  of  the  grandchildren. 

Mr.  RonpeU  and  Mr.  Bates  for  the  trustees. 

Mr.  R.  Palmer  and  Mr.  Nalder,  for  the  six  younger  children 
of  the  testator,  claimed  the  produce  of  the  policy  absolutely. 
[They  contended,  first,  that  there  was  no  precatory  trust ;  and  on 
this  point  they  cited  Meredith  v.  Heneage  (l)»  Knight  v.  Botighton  (2), 
Sale  V.  Moore  (s),  Bardswell  v.  Bardswell  (4),  Winch  v.  Brutton  (5), 
White  V.  Brigga  (6),  Johnston  v.  Rowlands  (7),  WiUiams  v. 
Williams  (8).] 

Secondly.     That  the  children  were  not  bound  to  elect.     [On  this 
point  they  cited  Carver  v.  Bowles  (9).] 

[  484  ]  Mr.  Lloyd  and  Mr.  Brodrick  contra^  [contended  that  there  was 

sufficient  on  this  will  to  create  a  precatory  trust ;  and  on  that  point 
they  cited  Eade  v.  Bade  (lo),  Wood  v.  Cox  (u),  and  other  cases]. 

[  485  ]  It  has  been  settled,  that  an  appointment  to  a  person  not  an 

object  of  a  power  and  a  gift  by  the  same  instrument  of  the  testator's 
own  property  to  an  object  of  such  power  will  create  a  case  for 
election:  Whistler  v.  Webster  {12).  [They  distinguished  Can*er  v. 
Bowles  (9).] 

[  486  ]  Mr.  R.  Palmer^  in  reply. 

(1)  27  K.  K.  243  (1  Sim.  542).  356). 

(2)  52  R.  R.  74  (3  Beav.  148 ;  11     (8)  89  R.  R.  121  (1  Sim.  N.  S.  3d8). 
CI.  &  Fin.  513).  (9)  34  R.  R.  102  (2  Russ.  &  Uy. 

(3)  27  R.  R.  239  (1  Sim.  534).  301). 

(4)  47  R.  R.  262  (9  Sim.  319).  (10)  21  R.  R.  284  (5  Madd.  118). 

(5)  65  R.  R.  613  (14  Sim.  379).  (11)  45  R.  R.  156  (2  My.  &  Cr.  684), 

(6)  78  R  R.  203  (2  Pb.  583).  (12)  2  R.  R.  260  (2  Yes.  Jr.  367). 

(7)  79  R.  R.  245  (2  De  G.  &  Sm. 
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The  Mastbb  of  this  Bolls:  Blacket 

9. 

I  will  look  into  the  authorities.  Lamb. 

Thb  Mastbb  of  the  Bolls:  ^^-^ 

The  question  in  this  ease  arises  upon  the  words  of  the  will  of  a 
testator  of  the  name  of  George  Lamb.  The  testator  had,  under  an 
indenture  bearing  date  the  14th  of  November,  1815,  a  power  of 
appointing  amongst  the  children  of  his  marriage  a  sum  of  8,000L 
secured  by  a  policy  of  assurance. 

This  power  he  executed  by  will,  bearing  date  the  21st  of 
February,  1844,  in  which  he  recites  the  power,  and  proceeds  to 
execute  it  in  favour  of  the  children,  the  objects  of  the  power  ;  and 
having  done  so,  he  adds  certain  precatory  words,  requesting  them 
to  leave  the  capital  of  the  shares  so  appointed  to  them  to  their 
children,  that  is,  to  the  grandchildren  of  the  testator. 

The  question  is,  whether  these  words  of  request  raise  a  question  C  ^^^  ] 
of  election,  by  creating  a  trust,  which  a  court  of  equity  will  either 
compel  the  children  to  execute  in  favour  of  the  grandchildren,  or  if 
they  decline  to  do  so,  will  compel  them  to  relinquish  the  legacies 
they  take  under  the  will,  in  order  that  those  legacies  may  be  applied 
in  making  compensation  to  the  disappointed  grandchildren. 

It  is  to  be  observed,  that  the  testator  distinctly  recites  the  terms 
of  the  power  he  was  about  to  execute ;  he  had,  therefore,  present  to 
his  mind,  that  he  could  not  legally  execute  this  power  in  favour  of 
his  grandchildren :  and  having  this  present  to  his  mind,  and  having 
made  an  appointment  which  is  proper  and  complete,  of  the  whole 
fund  amongst  his  children,  he  adds  these  precatory  words, — viz. 
"  I  especially  request  each  of  my  six  children  will  not  sink  into  or 
spend  their  respective  shares  thereof,  but  leave  them  for  the  benefit 
of  their  respective  children ;  and  if  any  of  them  have  no  children, 
then  to  leave  the  same,  so  that  their  shares  may  go  in  the  same 
way  as  my  general  estate  and  effects  are  hereby  limited." 

I  am  of  opinion  that  the  question  I  have  to  determine  resolves 
itself  into  this :  whether  these  words  amount  to  a  direct  appoint- 
ment in  favour  of  the  grandchildren.  If  they  do  amount  to  such 
an  appointment,  there  is  not,  I  think,  any  doubt,  but  that  a  case  of 
election  is  raised.  It  would  then  be  simply  an  instance  of  a  man, 
who,  being  aware  that  grandchildren  are  not  objects  of  the  power, 
does,  deliberately  and  expressly,  appoint  to  them  what  they  could 
not  take  by  virtue  of  that  appointment,- and  which,  if  unappointed, 
would  belong  to  other  persons.     In  such  circumstances,  the  Master 
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Blaoket  of  thb  Rolls,  in  the  case  of  Whistler  v.  Webster  (i)  *decided,  that  a 
Lamb.  ^^^^  ^^  election  arose  ;  a  decision  which  is  in  strict  accordance  with 
[  •488  ]  the  general  current  of  authorities  in  cases  of  election.  But  if,  on 
the  other  hand,  these  precatory  words  are  to  be  treated  as  any 
thing  short  of  an  actual  appointment, — that  is,  if  they  do  not  form 
a  portion  of  the  appointment  executed  by  the  testator, — in 
that  case,  as  was  well  observed  by  Mr.  Nalder,  they  must  be 
treated  as  a  condition,  or  something  extraneous  to  the  appointment 
superadded  to  it :  and  if  so,  and  if  this  superadded  condition  be 
inconsistent  with  the  power,  it  is  merely  void,  and  no  case  of 
election  will  arise,  but  it  will  then  fall  within  the  analogous  cases 
of  a  devise  by  a  person  incompetent  to  devise,  or  of  a  devise  by  an 
inoperative  instrument,  as  by  a  will  unattested,  or  so  attested  as 
not  to  pass  real  estate ;  in  all  which  cases,  it  has  been  settled,  by 
numerous  decisions,  that  the  heir  is  not  put  to  his  election. 

In  this  view  of  the  matter,  the  case  of  Cairer  v.  Bowles  (2),  is 
very  material :  it  is  perfectly  consistent  with  Whistler  v.  Webster,  and 
well  illustrates  the  principle.  The  testator  there  had  a  power  of 
appointing  among  his  children,  and,  after  making  such  an  appoint- 
ment, he  superadded  words  to  this  effect :  "  But  I  do  hereby  will 
and  declare,  that  the  share  appointed  to  my  daughters  is  so 
appointed,  and  I  do  hereby,  so  far  as  I  lawfully  can,  appoint,  that 
the  same  shall  be  held  by  my  executors  for  my  daughters  and  their 
issue,  as  are  hereinafter  expressed  concerning  the  share  of  my 
daughters  of  my  residuary  estate."  These  had  been  given  to  the 
daughters  for  life  with  remainder  to  their  children.  The  real 
question  there,  as  it  is  here,  was,  whether  the  appointment  to  the 
[  *iB9  ]  daughters  was  absolute  *or  limited  ;  and  whether  the  grandchildren 
were  included  in  the  words  of  appointment  used  by  the  testator, 
which  were  qualified  to  be  "  as  far  as  he  lawfully  or  equitably  might 
or  could  "  do  so  :  Sir  John  Leach  held,  that  the  words  of  appoint- 
ment were  sufficient  to  vest  the  shares  absolutely  in  the  daughters ; 
that  the  attempt  to  restrict  their  interest  by  limitation  to  their 
issue,  being  inoperative,  did  not  cut  down  the  absolute  appoint- 
ment; and  that,  inasmuch  as  this  attempt  was  inoperative  and 
void,  it  raised  no  case  of  election.  The  authority  of  Whistler  v. 
Webster  was  cited,  and  not  contested. 

This  decision  in  Carver  v.  Bowles  shows  the  principle  by  which 
these  cases  should  be  tested,  and  applying  it  here,  brings  it  back 

(1)  2  R.  R.  260  (2  Ves.  Jr.  367).  (2)  34  R  B.  see  p.  lOi  (2  Russ.  & 

My.  p.  306). 
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to  the  question  I  stated  in  the  outset,  whether  the  words  of  appoint-      Blacket 
ment  here  used  by  the  testator  are  sufficient  to  vest  the  shares       lamb. 
absolutely   in   the    children,   with    a    superadded    condition    not 
warranted  by  the  power  attached  to  it,  or  whether  the  superadded 
words  do  constitute,  in  terms,  an  absolute  unconditional  appointment 
in  favour  of  the  grandchildren. 

If  this  be  the  correct  mode  of  stating  the  question,  it  does,  in 
fact,  decide  the  point,  because  the  superadded  words  used  by  the 
testator  here,  neither  are  nor  profess  to  be  any  appointment  over 
the  fund  itself;  but  they  purport  to  raise  an  obligation  on  the 
conscience  of  the  person  taking  the  benefit  of  the  gift,  to  transfer 
that  benefit,  after  his  decease,  to  his  children.  I  am  of  opinion, 
that  if  the  words  had  been  used  by  the  testator  with  reference  to  a 
fond  which  was  wholly  within  his  own  control  to  deal  with  as  he 
might  think  fit,  these  words  would  have  created  a  trust,  and  that 
his  children,  taking  the  gifts  under  the  will  of  the  testator,  *wouId  t  *^^  ^ 
have  taken  them  charged  with  the  duty  of  disposing  of  them 
according  to  that  will ;  or,  in  other  words,  that  a  trust  would  have 
been  created,  by  implication,  in  favour  of  the  objects  mentioned  in  the 
words  of  gift,  the  execution  of  which  this  Court  would  have  enforced. 
In  such  a  case,  as  well  as  in  all  the  other  cases  respecting  pre- 
catory trusts  that  I  am  acquainted  with,  the  testator  might  himself 
have  directly  created  the  trust,  and  have  disposed  of  the  fund  in 
favour  of  the  objects  of  the  trust,  in  accordance  with  the  wish  he 
has  expressed ;  and  he  having  confided  the  performance  of  this 
trust  to  others,  if  they  fail  in  doing  so  the  Court  will  itself  compel 
the  execution  of  it.  But  here  the  testator  could  not  have  created, 
in  favour  of  the  grandchildren,  any  such  trust. 

I  am  of  opinion,  therefore,  that  this  case  falls  distinctly  within 
the  rule  laid  down  in  Carver  v.  Bowles, — viz.  that  where  the  appoint- 
ment is  regularly  made  in  favour  of  the  children,  the  objects  of  the 
power,  their  shares  vest  in  them  absolutely  by  virtue  of  it :  and  when 
that  is  done,  if  the  donee  of  the  power  adds  to  his  execution  a  con- 
dition inconsistent  with  the  power,  and  unwarranted  by  the  terms  of 
it,  this  superadded  condition  is  simply  void.  This  is,  in  my  opinion, 
the  case  here  ;  and  these  words  of  request,  although  specific  and  dis- 
tinct, must  be  treated  exactly  as  if  they  had  not  been  found  in  the  will. 
Having  arrived  at  this  conclusion,  the  case  falls  within  the  rules 
respecting  election  to  which  I  have  already  referred  as  stated  in 
Ilearle  v.  Greenhank  (i),  Carey  v.  *  Askew  (2),  and  other  cases ;  and,  ['iGi  ] 
(1)  1  Ves.  Sen.  306.  (2)  1  Cox,  241,  and  cited  8  Ves.  492. 
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conseqaently,  no  case  of  election  is  raised  against  the  children  of 

the  testator,  who  may,  in  my  opinion,  and  according  to  my  decision, 

take  both  the  fund  appointed  and  the  gifts  given  to  them  by  the  will. 

The  costs  of  all  parties  must  be  paid  out  of  the  testator's  estate. 

Mr.  Lloyd  asked  that  the  costs  might  be  apportioned  between 
the  two  funds. 

Thb  Master  of  thb  Bolls: 

I  think  that  the  difficulty  having  been  created  by  the  testator 
himself,  it  is  a  proper  case  for  making  his  residuary  estate  bear  the 
costs. 


1861, 
Nov,  11. 
Dec.  2. 

RolU  Court, 
ROMILLY, 

M.R. 

[  492  J 


HOLLINGSWORTH  v.  SHAKESHAFT. 
ANDREWS  V.  SHAKESHAFT, 

(14  Beav.  492—498 ;  S.  C.  21  L.  J.  Ch.  722.) 

A  testator  gave  his  freehold  estate  **  and  property,  whether  real  or  per- 
sonal," to  A.  for  life ;  and  after  her  decease,  he  gave  **  all  his  said  freehold 
estate  and  property  **  to  B.  and  his  wife  for  life ;  and  after  their  decease, 
he  gave  '*  all  his  said  freehold  estate  and  property"  in  trust  for  their 
children,  "for  an  estate  of  inheritance  in  fee  simple,"  and  in  default^  he 
gave  *'  his  said  freehold  estate  and  property  "  to  C,  **  his  heirs  and  assigns, 
in  fee  simple."  He  charged  his  personal  estate  with  some  legacies,  and  he 
gave  the  residue  of  which  he  should  die  possessed,  &c.  to  A. ;  Held,  that  B. 
and  his  children  took  no  interest  in  the  personal  estate,  which  belonged 
to  A. 

An  executor  may  be  charged,  on  further  directions,  with  interest  on  his 
balances,  though  it  be  not  prayed  by  the  bill  (1). 

The  testator,  John  G.   Steygould,  by  his  will  dated  in   1817, 

"  gave  and  bequeathed  "  to  Margaret  Steygould  "  all  his  freehold 

estate  situate  at  Wapping  or  elsewhere,  and  property,  whether  real 

or  personal,  as  well  money  and  effects,"  &g.  &c.,  for  life;  and  after 

her  decease,  he  ''  gave  and  bequeathed  all  his  said  freehold  estate 

and  property  unto  his  cousin,  Samuel  HoUingsworth,  and  Martha 

Elizabeth,  his  wife,  or  the  survivor  of  them,"  for  their  lives ;  and 

after  their  decease  he  '*  gave  and  bequeathed  all  his  said  freehold 

estate  and  property  in  trust  for  "  their  children,  ''for  an  estate  of 

inheritance  in  fee  simple,  to  such  children  or  child,  and  his,  her,  or 

their  assigns."    But  in  case  none  of  the  children  should  attain 

(1)  The  balances  in  this  particular  of  income  retained  in  his  hands  pend- 

case  consisted  of  income  received  by  ing  a  doubt  as  to  the  person  entitled : 

the    executor  and    retained    by  him  BU/gg  v.  Johnson  (1867)  L.  H.  2  Ch. 

uninvested.     It  is  not  usual  to  charge  225,  36  L.  J.  Ch.  859,  16  L.  T.  306,  lo 

an  executor  with  interest  on  arrears  W.  R.  626. — 0.  A.  S. 
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twenty-one,  he  "  gave  and  bequeathed  his  said  freehold  estate  and 
property  unto  William  Wilson,  his  heirs  and  assigns,  in  fee  simple 
for  ever."  He  then  charged  his  personal  property  with  certain 
pecaniary  legacies,  and  proceeded,  ''  all  the  rest,  residue,  and 
remainder  of  which  I  shall  die  possessed,  interested  in,  or  entitled 
unto,  to  become  the  property  of  Margaret  Steygould." 

The  testator  died  in  1829,  and  his  will  was  proved  by  Margaret 
Steygould,  Samuel  Hollingsworth  and  Charles  Shakeshaft,  his 
executors. 

The  personal  estate  consisted  of  two  sums,  8,3001.  Consols,  and 
3,0002.  Reduced. 

Margaret  Steygould  received  the  dividends  on  this  stock,  which 
had  been  invested  in  the  joint  names  of  herself  and  Charles  Shake- 
shaft,  until  her  decease,  which  took  place  on  the  16th  of  June, 
1833.  From  her  death  down  to  the  close  of  the  year  1884,  the 
dividends  were  paid  by  Charles  Shakeshaft,  the  executor,  to  Samuel 
Hollingsworth,  under  the  impression  that  he  was  entitled  to  receive 
them,  but  in  1835,  having  reason  to  doubt  the  propriety  of  this 
view  of  the  will,  he  suspended  making  any  further  payments  ;  he 
caused  the  fund  to  be  transferred  into  his  own  name,  and  received 
the  dividends  for  a  period  of  fifteen  years,  without  investing  them, 
or  taking  any  steps  for  the  purpose  of  obtaining  the  direction  and 
sanction  of  the  Court  as  to  the  course  proper  to  be  adopted. 

Charles  Shakeshaft  also  sold  out,  and  retained  a  sum  of  3002., 
part  of  the  residuary  estate. 

The  first  of  these  suits,  viz.  Hollingsicorth  v.  Shakeshaft,  was 
instituted  by  Martha  Elizabeth  Hollingsworth  and  her  only  son, 
against  Charles  Shakeshaft  (the  executor  of  the  original  testator), 
and  against  Bobert  Williams  Andrews,  who  claimed  to  be  entitled  to 
the  fund,  as  the  representative  of  Margaret  Steygould,  and  prayed 
that  they  might  be  declared  to  be  entitled  to  the  residue  of  the 
estate  of  John  G.  Steygould,  consisting  of  the  sum  of  3,000{. 
Consols,  and  8,0002.  Reduced  Annuities,  and  also  of  the  sum  of  SOOl. 
sold  out ;  they  sought  to  charge  Charles  Shakeshaft  with  interest 
on  the  dividends  received  by  him,  and  to  make  him  replace  the 
2001,  The  defendant  Charles  Shakeshaft  died  pending  the  suit, 
and  his  widow  and  executrix,  against  whom  the  *suit  had  been 
revived,  had  voluntarily  replaced  the  800{.,  and  admitted  assets  of 
her  testator,  Charles  Shakeshaft,  sufficient  to  answer  the  purposes 
of  the  suit  In  this  suit,  also,  the  three  sums  had  been  transferred 
into  Court,  to  the  general  credit  of  the  cause. 
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Next  after  this  cause,  the  cause  of  Andrews  v.  Shakeshaft  stood  in 
the  paper  for  hearing,  in  which  the  same  persons  were  parties,  but 
in  that  suit  Andrews,  the  legal  personal  representative  of  Margaret 
Steygould,  as  plaintiff,  claimed  the  fund  arising  from  the  residue, 
against  the  other  persons  made  defendants  thereto.    The  plaintiffs 
in  the  two  suits  compromised  the  matter  in  dispute  between  them, 
and  presented  a  petition,  which  came  on  with  the  causes,  proposing 
a  distribution  of  the  fund  according  to  that  compromise.    In  this 
state  of  things,  it  would  not  have  become  necessary  to  decide  the 
question  of  construction  between  the  parties,  were  it  not  that  the 
defendant,  the  legal  personal  representative  of  Charles  Shakeshaft, 
rejected  the  suggestion  made  by  the  Court,  that  one  decree  should 
be  made  by  consent,  in  both  causes,  giving  the  defendant  her  costs 
in  the  usual  way,  out  of  the  fund,  but  charging  the  estate  of  the 
executor,  Charles  Shakeshaft,  with  interest,  at  4  per  cent.,  on  the 
dividends  received  and  retained  by  him.     She  insisted  upon  the  two 
causes  being  tried  strictly  and  separately,  and  contended,  that  if, 
upon   the  true  construction  of  the  will,  the  Court  should  be  of 
opinion  that  the  plaintiffs,  in  HoUingsworth  v.  Shakeshaft,  were  not 
entitled  to  these  funds,  that  bill  must  be  dismissed,  and  that  the 
Court  should  then,  in   the  other  suit  of  Andrews  v.  Shakeshaft, 
make  such  a  decree  as  might  be  proper ;  but  which,  she  insisted, 
could  not  be  a  decree  charging  the  estate  of  Charles  Shakeshaft 
with  interest,  inasmuch  as  no  prayer  to  that  effect  was  contained  in 
that  bill. 

Mr.  Lloyd  and  Mr.  Hoare,  for  the  plaintiffs  in  the  first  suit. 

Mr.  R.  Palmer  and  Mr.  Hardy,  for  the  defendant  Shakeshaft. 

Mr.  Willcock  and  Mr.  J.  V.  Prior,  for  Andrews,  the  plaintiff  in 
the  second  suit. 

The  Mastbr  of  the  Rolls  resei-ved  his  judgment. 


Dee.  2.         ThB    MaSTER   OF    THE    RoLLS  : 

I  at  first  thought,  that  the  defendant  Andrews  might,  in  the  suit 
of  Hollingstvorth  v.  Shakeshaft,  have  waived  his  interest  in  favour 
of  the  plaintiffs,  and  that  by  that  means  I  might  have  avoided  the 
decision  of  this  point.  And  although  this  might  be  so,  where,  inde- 
pendently of  the  interest  of  Andrews,  the  plaintiff,  HoUingsworth, 
had  a  distinct  interest  sufficient  to  sustain  the  suit,  yet  it  is  urged. 
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that  where  the  plaintiff's  interest  wholly  fails,  it  cannot  be  set  up 
by  the  gift  or  waiver  of  a  defendant  who  has  an  interest,  hot  that 
the  case  must  be  tried  according  to  the  interest  of  the  plaintiff,  as 
it  stands  upon  the  record ;  and  that  if  he  has  acquired  a  subsequent 
interest,  that  must  be  brought  before  the  Court  by  supplemental 
bill.  I  am  of  opinion  that  I  must  yield  to  this  objection,  and  that 
the  defendant  is  entitled  to  require  the  Court  to  determine  whether 
the  ^plaintiffs  in  HoUingsworth  v.  Shakeshaft  can  maintain  their 
suit  against  the  defendant. 

Yielding,  therefore,  to  this  objection,  and  having  taken  the  cases 
separately,  and  having  to  consider  the  true  construction  of  the  will, 
I  retain  the  opinion  I  expressed  at  the  hearing  of  the  cause,  tliat 
according  to  the  true  construction  of  the  will,  Margaret  Steygould 
took  all  the  personal  estate  (i),  subject  to  the  payment  of  the 
legacies,  and  that  consequently  the  plaintiffs,  the  HoUingsworths, 
have  no  title  to  this  fund,  and  that  this  suit  cannot  be  sustained 
by  them. 

I  am  therefore  compelled  to  dismiss  it ;  but  as  this  question 
arises  exclusively  on  the  construction  of  the  will  of  the  testator, 
which  is  fully  set  forth  in  the  bill,  it  was  the  duty  of  the  executor, 
if  he  intended  to  take  this  objection,  to  do  so  at  the  earliest  stage 
of  the  cause ;  that  is,  by  demurrer  to  the  bill,  by  which  all  the 
further  expense  of  this  suit  would  have  been  avoided,  and  the  right 
of  Andrews  would  have  been  conclusively  settled  and  ascertained. 
As  he  has  not  thought  fit  to  adopt  this  course,  and  having  regard 
also  to  the  other  circumstances  of  the  case,  to  which  I  have  already 
adverted,  I  shall  dismiss  the  bill  without  costs,  the  same  observation 
applying  to  both  the  defendants.  In  pursuing  this  course,  I  am 
following  the  rule  adopted  by  Lord  Lanodalb  in  the  case  of  Sanders 
V.  Benson  (2). 

The  result  of  this  dismissal  will  be,  that  the  defendant,  Mrs. 
Shakeshaft,  would,  in  the  ordinary  course  of  things,  be  entitled  to 
have  the  three  sums  of  *money  paid  out  again  to  her ;  but  I  shall 
not  give  any  directions  to  this  effect,  but  wait  till  some  application 
is  made  for  this  purpose,  in  order  that  the  plaintiff  Andrews  may, 
if  he  think  fit,  apply  to  have  the  fund  transferred  into  the  cause  of 
Andrews  v.  Shakeshaft. 

It  remains  to  be  considered  what  decree  is  proper  to  be  made  in 
the  suit  of  Andrews  v.  Sliakeshaft. 


(1)  See  QuenneU  ▼.  Turner,  88  B.  B. 
466  (13  Beav.  240). 

B.B, — ^voL.  xon. 


(2)  4  Beav.  360. 
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TouLuiir  present  state  of  circumstances,  ^ill  be,  to  put  the  matter  in  such  a 
Bbid.  course  of  inquiry  as  may  enable  the  Court  to  determine  the 
[  •502  ]  *que8tion8  between  the  parties ;  but  they  insist  on  this  objection  to 
the  bill,  with  a  view  to  induce  the  Court,  instead  of  the  usual  inter- 
pleading decree,  to  make  one  keeping  the  plaintiffs  before  the 
Court,  and  making  them  liable  to  account  in  respect  of  the  matters 
which  are  mentioned  in  the  bill. 

The  defendants  call  upon  me  to  make  such  a  decree  as  will  effect 
complete  justice  between  the  parties,  and  not  merely  enable  me 
hereafter  to  determine  the  right  to  this  1,814Z.  Is.  9^.,  but  also  to 
determine  the  rights  and  settle  the  disputed  questions  that  may 
arise  between  all  the  parties,  in  respect  of  the  matters  which  have 
arisen  between  them. 

The  short  outline  of  the  case  is  this:  The  vessel  called  the 
Punjaub  sailed,  in  the  early  part  of  March,  1847,  from  Calcutta  to 
England.  One-third  of  the  ship  belonged  to  George  Palmer  the 
elder,  one-third  to  George  Palmer  the  younger,  but  was  mortgaged 
by  him  to  the  house  of  Saunders,  May  &  Co.  at  Calcutta,  to  whom 
the  remaining  one-third  of  this  vessel  belonged.  The  vessel  and 
cargo  were  consigned  to  Reid,  Irving  &  Co.,  the  agents  of  the 
Calcutta  house.  The  plaintiffs  were  duly  appointed  the  ship's 
brokers  by  the  two  Palmers  and  Beid,  Irving  &  Co.,  as  the  agents 
of  the  Calcutta  house.  The  plaintiffs  accordingly  duly  received  the 
freight  earned  by  the  ship,  amounting,  as  they  alleged,  after 
making  such  deductions  as  they  were  entitled  to  make,  to  the  sum 
of  2J211.  28,  lid.  Of  this  they  have  paid  one-third,  amounting  to 
9072.  08.  lO^d.,  to  George  Palmer  the  elder,  and  held  in  their  hands 
the  remaining  sum  of  1,814Z.  Is.  9d.  arising  from  this  source,  to  be 
paid  to  the  persons  entitled;  but  conflicting  claims  to  it  having 
arisen,  and  actions  being  brought  against  them  in  respect  of  it, 
[  'BOS  ]  they  have  *filed  this  bill,  paid  the  money  into  Court,  and  now  ask 
for  the  usual  interpleading  decree. 

The  claims  set  up  to  the  fund  are  shortly  as  follows :  In  the  first 
place,  Eeid,  Irving  &  Co.  claim  to  be  entitled  to  it,  by  virtue  of  an 
express  authority  given,  on  the  21st  of  July,  1847,  by  both  the 
Palmers  to  the  plaintiffs,  directing  them  to  pay  the  produce  of  the 
freight  to  Eeid,  Irving  &  Co.,  which  authority  was  followed  by  an 
undertaking  in  writing  of  the  26th  July,  1847,  entered  into  by  the 
plaintiffs,  to  pay  the  freight  to  Eeid,  Irving  &  Co.  Belying  on  this, 
Beid,  Irving  &  Co.  contend,  that  the  payment  of  the  one-third  of 
the  freight  to  George  Palmer  is  wholly  unauthorised  and  incorrect, 
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thai  the  plaintiffs  are  liable  to  pay  the  whole  to  them ;  that  the  Toulmik 
letters  of  the  2l8t  and  26th  July  constituted,  at  law,  a  legal  appro-  r^xV 
priation  of  the  money  arising  from  the  freight ;  or  that,  if  it  had 
not  this  effect,  that  it  constituted  at  least  a  valid  assignment  thereof 
in  equity.  These  defendants,  not  asking  me  to  dismiss  the  bill, 
although  contending  that  in  this  state  of  circumstances  this  is  not 
a  proper  case  for  interpleader,  ask  for  a  decree  compelling  the 
plaintiffs  to  account  generally  for  the  one-third,  as  well  as  for  the 
two-thirds  of  the  freight ;  or,  if  the  Court  cannot  directly  do  this,  to 
arrive  at  it  by  dismissing  the  bill  with  costs,  unless  the  plaintiffs 
will,  as  a  condition  for  obtaining  a  decree,  consent  voluntarily  so  to 
account. 

Another  class  of  claimants  on  this  fund  are  two  defendants  of 
the  name  of  Henderson,  who  are  bond  fide  holders,  for  value,  of 
bills  drawn  by  the  Calcutta  house  against  this  freight ;  which,  after 
having  been  accepted  by  Beid,  Irving  &  Co.,  have  not  been  paid, 
that  house  having,  in  the  month  of  September  following  this  trans- 
action, stopped  payment,  and  having  since  continued  *to  carry  on  [  *oOJ  ] 
business  under  a  deed  of  inspectorship.  The  Messrs.  Henderson 
have  obtained  an  attachment  in  the  Lord  Mayor's  Court  on  the 
fund,  in  an  action  against  Beid,  Irving  &  Co.,  and  they  contend,  in 
effect  much  the  same  as  Beid,  Irving  &  Co. 

And  between  the  Messrs.  Henderson  and  Beid,  Irving  &  Co. 
there  is  not,  in  truth,  any  contest ;  for  Beid,  Irving  &  Co.  do  not 
dispute,  that  if  they  succeed,  the  fund  must  be  distributed  amongst 
the  holders  of  the  bills,  drawn  specifically  against  this  freight,  and 
accepted  but  not  paid  by  Beid,  Irving  &  Co. 

The  defendants  Henderson,  however,  expressly  contend,  that  the 
plaintiffis  ought  not  merely  to  account  for  the  one-third  of  the 
freight  paid  to  George  Palmer  the  elder,  but  ought  also  to  account 
for  the  gross  amount  of  freight  received  by  them,  and  ought  not  to 
be  allowed  the  deductions  which  they  have  made  thereout,  but  that 
the  propriety  thereof  ought  to  be  adjudicated  upon  under  the  decree 
to  be  made  in  this  cause. 

The  defendant  Cochrane  is  the  official  assignee  of  the  Calcutta 
house,  Saunders,  May  i&  Co.,  which  have  stopped  payment,  and, 
after  carrying  on  business  for  some  time  under  a  deed  of  trust,  has 
ceased  altogether  to  carry  on  business,  and  the  partners  composing 
that  firm  have  become  insolvent.  Mr.  Cochrane  claims  only  the 
two-thirds  of  the  freight ;  he  does  not  contend  that  the  plaintiffs 
ought  to  account  for  more  than  the  1,814L  la.  dd.  paid  into  Court, 
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louLMiM      nor  does  he  resist  an  interpleader  decree,  but  he  contends,  that  the 

Brid.        questions  at  issue  between  the  defendants  can  best  be  determined 

[  *506]       by  an  action  at  law,  and  submits,  that  complete  justice  *would  be 

done  in  an  action  at  law,  in  which  Cochrane  was  plaintiff,  and  the 

plaintiffs  in  equity  defendants,  but  that  the  defence  should   be 

conducted  by  the  firm  of  Eeid,  Irving  &  Co. 

I  am  of  opinion  that  it  is  not  competent  for  the  Court,  in  cases 
of  this  description,  to  make  any  hostile  decree  against  the  plaintiffs, 
compelling  them  to  account  in  respect  of  the  various  matters  stated 
in  the  bill.  No  point  is  better  established,  than  that  a  defendant 
cannot  have  active  relief  against  a  plaintiff,  unless  he  himself  file 
a  bill  for  that  purpose.  It  is  true  that  there  are  many  cases,  in 
which  the  mere  failure  of  the  plaintiff  operates  to  give  relief  to  the 
defendant,  as  in  the  case  of  a  bill  to  redeem :  so  also  it  is  true, 
that  there  are  many  cases,  to  several  of  which  I  was  referred, 
where  the  plaintiff,  an  accounting  party,  who  files  a  bill  for  taking 
the  account,  and  for  the  administration  of  the  fund,  is  treated  by 
the  Court  as  having  thereby  undertaken  to  account  as  the  Court 
might  direct :  yet  these  cases  do  not  weaken  or  form  any  exception 
to  the  rule  I  have  already  stated,  nor  will  they,  in  my  opinion, 
enable  the  Court,  on  an  interpleading  suit,  to  make  a  decree 
against  the  plaintiff,  in  the  same  manner  in  which  it  might  have 
done,  if  one  of  the  defendants  had  instituted  a  suit  against  the 
plaintiffs. 

I  am  of  opinion,  therefore,  that  I  cannot  make  a  decree  of  the 
description  required  by  Eeid,  Irving  &  Co.,  and  the  Messrs. 
Henderson,  unless  by  consent;  and  that,  adversely,  I  am  com- 
pelled, either  to  make  an  order  dismissing  the  bill,  with  or  without 
costs,  or  to  make  such  a  decree  as  may  enable  the  questions  arising 
between  the  interpleading  defendants  to  be  most  speedily  and 
satisfactorily  disposed  of. 
[  506  ]  \Yith  respect  to  the  dismissal  of  the  bill,  this  is  not  wished  by 

any  one ;  but  it  is  desired,  that  the  Court  should  use  the  power  it 
possesses  of  dismissing  the  plaintiffs'  bill,  and  of  leaving  them 
open  to  the  litigation  with  which  they  have  been  threatened,  for 
the  purpose  of  compelling  the  plaintiffs  to  consent  to  such  a  decree, 
as  will  enable  the  Court  not  merely  to  settle  the  question  in  dispute 
as  between  the  co-defendants,  but  to  determine  those  also  which 
exist  between  the  plaintiffs  and  the  defendants.  In  answer  to  this 
it  was  contended  by  the  plaintiffs,  that  it  was  too  late  to  contend, 
at  the  hearing  of  an  interpleader  suit,  that  the  case  w*as  not  one  of 
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that  description,  and  that  the  objection  must  be  taken  by  demurrer,  Toulmik 
or  in  opposition  to  the  motion  to  pay  the  money  into  Court,  or  not  r^/d. 
at  all.  I  disposed  of  that  objection  at  the  time,  stating  that,  in  my 
opinion,  the  defendants  are  not  precluded  from  taking  that  objection 
at  the  hearing.  In  substance,  however,  the  objection  is  not  now 
taken,  except  conditionally,  and.  professedly  with  a  view  to  compel  the 
plaintiffs  to  consent  to  the  decree,  which,  unless  by  their  consent,  I 
have  stated  my  inability  to  make.  I  am,  however,  of  opinion,  that 
I  cannot  properly  use  the  power  of  the  Court  for  this  purpose,  and 
that,  not  being  able  directly  to  impose  such  a  decree  on  the 
plaintiffs,  I  am  not  at  liberty  to  extort  their  consent  to  it,  by 
threatening  to  do  that,  which,  in  substance,  is  not  desired  by  any 
party  in  the  cause. 

In  this  state  of  circumstances,  and  as  no  one  requires  the  bill  to 
be  dismissed,  I  am  of  opinion,  that  I  must  make  the  usual  inter- 
pleader decree.  So  far  as  the  plaintiffs  are  concerned,  this  will, 
not,  in  my  opinion,  do  more  than  protect  them  from  legal  pro- 
ceedings, in  respect  of  the  particular  sum  paid  by  them  into  Court, 
but  they  will  remain  liable  to  all  such  proceedings,  *if  any,  as  the  [  •607  ] 
defendants  may  think  fit  to  institute  against  them,  either  at  law  or 
in  equity,  in  respect  of  other  matters :  in  other  words,  the 
defendants,  by  interpleading  as  to  this  l,814i.  Is.  9cL,  will  not  be 
thereby  held  to  admit,  that  the  plaintiffs  are  entitled  to  all  or  any 
of  the  deductions  they  have  claimed  and  retained,  out  of  the  gross 
amount  of  freight  received  by  them,  and  they  will  not  thereby 
escape  the  necessity  of  rendering  an  account  of  their  receipts  and 
payments  in  respect  of  such  freight,  if  called  upon  so  to  do  by 
competent  authority.  All  that  they  obtain  by  this  decree  is,  that 
they  will  have  discharged  themselves  of  the  sum  of  1,8142.  Is.  9d., 
and  In  respect  of  that  sum  of  money,  the  Court  will  not  permit  any 
future  suit  or  action  to  be  instituted  against  the  plaintiffs  by  the 
defendants  to  this  record ;  but  beyond  this,  the  decree  of  interpleader 
will  not,  in  my  opinion,  afford  any  protection. 

As  regards  the  question  between  the  co-defendants,  I  have 
arrived  at  the  conclusion,  that  the  course  suggested  by  Mr.  Lloyd, 
of  the  action  by  Cochrane  against  the  plaintiffs  to  be  defended  by 
Beid,  Irving  &  Co.,  would  not  finally  determine  the  questions  at 
issae  between  them  and  the  defendants  Beid,  Irving  &  Co.,  and 
Messrs.  Henderson ;  both  the  latter  classes  of  defendants  contend, 
that  the  letters  of  the  21st  and  26th  July,  1847,  constituted  a  legal 
appropriation  of  the  freight  in  the  hands  of  the  plaintiffs,  and  this 
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[  •508  ] 


question  might,  no  doubt,  be  tried  in  the  action ;  but  if  they  fail  in 
that,  they  contend  that  these  letters  constituted  a  good  assignment 
in  equity  of  the  money  received  for  the  freight.  There  are  many 
cases  in  the  books  of  this  double  remedy,  and  in  several,  as  in 
Burn  V.  Cairalho  (i),  the  circumstance  that  no  remedy  exists  *at 
law  has  been  held  to  give  a  right  to  relief  in  equity. 

I  cannot,  in  the  present  stage  of  the  case,  form  any  surmise  as 
to  whether  this  be  or  be  not  a  case  of  that  description,  but  the 
possibility  of  its  being  so  shows  that  an  action  at  law  would  not 
finally  conclude  the  question  between  the  co-defendants.  I  must, 
therefore,  refer  it  to  the  Master,  to  ascertain  whether  the  defendants 
or  any  and  which  of  them  are  or  is  entitled  to  this  sum  of 
1,814Z.  Is,  9d.  or  to  any  and  what  part  thereof,  in  any  and  what 
proportions ;  with  liberty  to  state  any  circumstances  specially. 


1851. 
June  9,  10. 


RICE  V.   QOEDON. 

(14  Beav.  508—509.) 
A  question  of  oosta  not  considered  of  practical  interest] 


1861. 
Ajn^il  2y,  3C. 

Bolls  Court. 

BOMILLY, 

M.R. 
[  609] 


[527] 


WHICKER  V.  HUME. 

(14  Beav.  509—528.) 

A  gift  to  tinistees  to  apply,  in  such  manner  as  they  in  their  uncou trolled 
discretion,  should  think  proper,  *'  for  the  benefit,  advancement,  and  propa- 
gation of  education  and  learning,  in  every  part  of  the  world,  as  far  as 
circumstances  will  permit,"  is  a  good  charitable  bequest. 

Eeal  estate  in  New  South  Wales  is  not  within  the  Statute  of  Mortmain. 

A  testator  gave  real  estate  and  pei*sonal  estate  in  trust  to  sell  and  invest  in 
'*  stocks,  funds,  and  securities,"  and  hold  the  residue  thereof  upon  the  trusts 
declared  by  any  codicil.  By  a  codicil,  he  gave  *'  the  trust  monies,  stocks, 
funds  and  securities"  by  the  will  bequeathed,  to  charitable  purposes: 
Held,  that  the  residuary  real  estate  passed. 

Costs  given  to  heir  as  between  party  and  party  only. 

[Affirmed  on  appeal,  as  reported  in  7  H.  L.  C.  124 — 167,  but  the 
question  of  costs  given  to  the  heir  may  be  conveniently  retained 
here  in  its  proper  place. 

Upon  this  question  the  Mastbr  of  thb  Rolls,  after  disposing  of 
the  case,  said :] 

The  bill  of  the  heir-at-law  must  therefore  be  dismissed,  but  I 
consider  it  a  proper  case  for  ordering  the  costs  of  all  parties  to  the 
suit  to  be  paid  out  of  the  estate  of  the  testator. 
(1)  48  R.  R.  213  (4  My.  &  Cr.  690). 
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On  a  subsequent  day,  Mr.  Walpole  and  Mr.  Beavan  argued,  that 
the  heir-at-law  in  a  charity  case  ought  to  have  costs  as  between 
solicitor  and  client.  [They  cited  Moggi'idge  v.  Thackwell  (i),  Mills  v. 
Farmer  (2),  Attorneij-General  v.  Kei'r(3),  James  v.  James  {4),  and 
other  cases,  where  the  rule  had  been  admitted  by  the  Court.] 

The  Master  of  the  Bolls  said,  that  the  costs  of  the  heir  must 
be  as  between  party  and  party. 


Whiokbr 
r. 

HUMB. 

L62«  ] 


The     LANCASHIEE     and    YORKSHIEE     RAILWAY 
COMPANY   V.   EVANS. 

(14  Beav.  529—^34.) 

[A  decision,  on  the  authority  of  which  a  suit  had  been  instituted,  being 
oYeiruled,  the  bill  was  ultimately  dismissed  without  costs.] 


1851. 
Dec,  19. 


The  duke  op  DEVONSHIRE  v.  EGLIN  (5). 

(14  Beav.  530—534  ;  S.  0.  20  L.  J.  Ch.  495.) 

The  defendant  consented  to  the  plaintiff's  making  a  watercourse  through 
his  land,  upon  being  paid  *'  a  proper  and  reasonable  sum."  The  water- 
course was  made,  but  no  grant  was  executed,  and  no  sum  ai*ranged.  After 
nine  years  user,  the  defendant  stopped  it  up,  but  he  was  restrained  by 
decree  from  so  doing,  and  a  reference  was  made  to  the  Master  to  settle  a 
proper  compensation. 

The  agreement  having  been  made  with  a  number  of  subscribers,  held 
that  the  proper  mode  of  suing  was  by  some,  on  behalf  of  all. 

This  bill  was  filed  by  the  Duke  of  Devonshire  and  sixteen  other 
persons  against  Thomas  Eglin. 

It  stated,  that  in  1840,  the  town  of  Grassington  was  much  incon- 
venienced by  the  want  of  a  supply  of  water,  and  that  the  plaintiffs 
discovered,  that  a  good  supply  might  be  obtained,  by  conveying  it 
throagh  the  lands  of  the  intermediate  proprietors  to  the  town. 
That  the  plaintiffs  and  others  raised  a  subscription  for  that  pur- 
pose, and  that  the  plaintiff  Mason,  on  behalf  of  himself  and  the 
other  subscribers,  appUed  to  the  defendant  to  permit  the  proposed 
watercourse  to  pass  under  his  land,  which  he  agreed  to  do.  **  That 
on  behalf  of  the  subscribers,"  *it  was  agreed,  that  2s.  6d.  a-year 
should  be  paid  the  defendant  for  his  permission.    That    such 


(1)  6 IL  B.  76  (7  Ves.  87). 

(2)  13  fi.  IL  254  (19  Ves.  p.  491). 

(3)  oo  R.  K.  85  (4  Beay.  299). 
(4;  »;5  &  K.  201  (11  Beay.  ;$97). 


(5)  M'Manus  v.  Cooke  (1887)  35 
Ch.  D.  681,  56  L.  J.  Ch.  662,  o6  L.  T. 
900. 


1851. 
Aug.  7. 

RidU  Court. 

KOMILLY, 

M.R. 
[630] 


[  •on  ] 
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Th«  watercourse  was  completed  in  1840,  at  an  expense  of  86/.,  and  was 
Devohshire  used  down  to  1849,  but  some  disputes,  as  to  other  matters,  having 
Eqlin.  arisen,  the  defendant  stopped  the  watercourse.  The  bill  stated, 
that  the  2«.  6d,  had  never  been  applied  for,  but  that  the  plaintiffs 
were  willing  to  pay  it.  It  alleged,  that  the  expenditure  had  been 
made  on  the  faith  of  the  agreement,  and  that  no  grant  by  deed  had 
ever  been  made. 

The  bill  prayed  a  declaration,  that  the  plaintiffs  were  entitled  to 
the  use  and  enjoyment  of  the  watercourse,  and  for  an  injunction  to 
restrain  the  defendant  from  obstructing  the  flow  of  water  through 
his  land. 

The  defendant  admitted  he  consented  to  the  passage  of  the  water 
through  his  land,  ''  upon  condition  of  his  being  paid  a  proper  and 
reasonable  sum  or  price  for  that  consent  and  permission,"  but  he 
said,  that  no  sum  had,  at  any  time  been  agreed  on,  between  him 
and  the  plaintiffs,  as  the  price  of  such  consent  or  permission. 

That  after  it  had  been  made,  the  defendant  repeatedly  applied  to 
the  plaintiffs  to  come  to  an  agreement  as  to  the  price  to  be  paid, 
but  no  agreement  had  ever  been  come  to,  and  no  price  had  ever 
been  fixed. 

He  admitted  he  had  in  December,  1849,  diverted  the  water,  and 
stated  that  negotiations  had  taken  place,  and  that  he  had  offered  to 
take  10«.  a-year  for  the  past,  and  11.  for  the  future,  but  that  such 
offer  had  not  been  accepted.  He  said,  that  he  had  always  been 
ready  to  grant  the  right,  upon  payment  of  a  just  and  reasonable 
sum,  but  that  he  had  never  sold  or  agreed  to  sell  the  watercourse, 
[  ♦632  ]  or  to  make  a  grant  thereof,  and  that  he  *never  directly  or  indirectly 
encouraged  the  plaintiffs  in  laying  out  money  in  making  the  water- 
course. There  being  no  contract  in  writing,  he  insisted  on  the 
benefit  of  the  Statute  of  Frauds.  He  denied  the  agreement  to  pay 
the  28.  6d.  a-year,  and  that  fact  was  not  proved. 

There  was  evidence  to  show  that  the  defendant,  without  objec- 
tion, saw  the  works  in  their  then  progress,  and  said  to  the  work- 
men, **  Take  care  that  you  don't  stop  up  my  drains  in  cutting 
through  them,  for  if  you  do,  I  shall  tear  up  your  watercourse." 
There  was  no  other  proof  that  the  defendant  encouraged  the 
proceedings. 

The  cause  now  came  on  for  hearing. 

Mr.  R.  Palmer  and  Mr.  Cuirey,  for  the  plaintiffs,  argued,  that 
the  defendant  having  consented  to  the  making  of  the  watercourse, 
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and  stood  by  and  allowed  the  plaintiffs  to  expend  money  in  its         Thk 
construction,  on  the  faith  of  that  consent,  could  not  be  permitted  devomshike 
to  recal    the   license:  Powell  v.   Thomas  {\),  Jackson  v.  Cator(:2),       ^J^^^ 
Williams  v.  The  Earl  oj  Jersey  (3),  Gregoty  v.  Mighell  (4).     They 
argued  also,  that  a  proper  and  reasonable  rent  might  be  ascertained 
by  means  of  a  reference  to  the  Master  :  Clavenng's  case  (5),  MUnes 
V.  Gery  (6), 

Mr.  Elmsley  and  Mr.  Prende^-gast  for  the  defendant : 

Such  a  license  as  that  claimed  by  the  plaintiffs  can  only  *be       [  *533  ] 
granted  by  deed,  Hewlins  v.  Shippam  (7),  and  a  parole  license  is 
revocable:  Wood  v.  Leadbitter{s)f  Fentiman  v.  Smith (9),  Cocker  y. 
Coirper(io),  lAggins  v.  Inge(i\). 

The  equity  contended  for  by  the  plaintiffs  has  never  been  extended 
to  cases,  where  parties  have  treated,  but  not  come  to  an  absolute 
agreement.  *'  There  if  persons  will  build  notwithstanding  they 
must  take  the  consequence ;  and  this  is  not  such  an  acquiescence 
on  the  part  of  the  owner,  as  will  prevent  him  from  insisting  on  his 
right":  East  hulia  Company  v.  Vincent  {\2).  To  raise  such  an 
equity  there  must  be  encouragement,  Williams  v.  The  Earl  of 
Jersey (z),  or  a  case  of  bad  faith  clearly  made  out:  Dann  v. 
Spurrier  (13). 

If  a  man  will,  with  his  eyes  open,  spend  money  on  another's 
estate  he  cannot,  in  the  absence  of  special  circumstances,  compel  a 
reimbursement :  The  Master  dc.  of  Clare  Hall  v.  Harding  (i4). 

The  suit  is  defective,  for  all  the  subscribers  ought  to  be  parties. 

The  Master  of  the  Bolls: 

I  think  that  the  frame  of  this  bill  is  defective ;  but  I  will  give 
leave  to  amend  and  express  my  opinion  on  the  assumption  that  the 
record  will  be  put  into  a  proper  state. 

I  am  of  opinion,  that  the  passages  read  from  the  answer  show,        [  534  ] 
that  there  was  a  parol  agreement  to  allow  the  watercourse  to  be 
made  through  the  defendant's  land,  in  consideration  of  payment  of 
a  reasonable  sum.     The  watercourse  was  made  in  the  year  1840, 

O )  77  B.  R.  116  (6  Hare,  300).  (8)  67  R.  R  831  (13  M.  &  W.  838). 

(2)  0  R.  R.  144  (5  Yes.  688).  (9)  7  R.  R.  533  (4  East.  107). 

(3)  54  R.  R.  219  (Cr.  &  Ph.  91).  (10)  40  R.  R.  626  (1  Cr.  M.  &  R.  418). 
(4;  11  R  R.  207  (18  Ves.  328).  (11)  33  R.  R.  615  (7  Bing.  682). 

(5)  Cited,  5  R.  R.  p.  146  (5  Ves.  690).  (12)  2  Atk.  83. 

(6)  9  R.  R.  307,  311  (14  Ves.  400,  (13)  6  R.  R.  119  (7  Ves.  231). 
4il7).  (14)  77  B.  B.  p.  1 15  (6  Hare,  p.  296). 

(7)  31  R.  R.  757  (0  B.  &  C.  221). 
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and  from  that  time  until  the  latter  end  of  1849,  this  easement  was 
enjoyed  without  any  dispute  or  contest  on  the  part  of  the  defendant. 
In  that  year,  the  defendant,  in  consequence  of  other  disputes, 
insisted  on  the  price  being  ascertained,  and  the  evidence  shows 
that  the  parties  have  not  since  been  able  to  agree.  The  work,  has 
however,  been  effected  and  used  nearly  ten  years,  and  I  am  of 
opinion,  that  the  defendant  cannot  prevent  the  plaintiffs'- en  joy  meni 
of  this  right. 

The  subscribers,  who  were  the  contracting  parties,  are  not  all 
plaintiffs ;  but  I  will  give  leave  to  the  plaintiffs  to  amend  the  bill  by 
making  it  on  behalf  of  all  the  subscribers,  and  at  the  same  time 
allowing  the  defendant  to  make  any  objection  to  the  frame  of  the 
amended  record  which  he  may  think  fit. 

I  am  of  opinion,  that  the  inhabitants  are  entitled  to  the  relief 
asked,  and  to  the  benefit  of  this  water,  paying  a  proper  compensa- 
tion to  the  defendant,  and  it  appears  to  me  that  the  regular  mode 
of  ascertaining  the  amount  will  be,  to  refer  it  to  the  Master,  to 
ascertain  what  will  be  a  proper  compensation  for  the  past  and 
future  use. 


Avg,  7.  The  bill  being  amended  by  making  it  on  behalf  of  all  the  sub- 

scribers,  the  decree  was  made,  declaring  the  plaintiffs  entitled, 
referring  it  to  the  Master  to  ascertain  a  proper  rent,  and  to 
settle  a  proper  deed,  and  granting  a  perpetual  injunction  in  the 
terms  prayed. 


1851. 
Juhj  14. 
Aug.  7. 

1862. 
Jan,  12. 

Rolls  Court. 

Rom  ILLY, 

M.R. 

[  535  ] 


ARMSTEONG  v.   STOKER  (1). 
BAZALGETTE  v.   STORER. 

(14Beav.  535— 541.) 

Wiiere  a  mortgagee,  instead  of  simply  iiliug  a  bill  to  euf  oixx;  his  securities, 
institutes  or  adopts  a  suit  for  a  general  administration,  and  the  estate  pru^t-t^ 
deficient,  the  costs  of  the  suit  sure  to  be  paid,  in  the  fi.rst  instance,  out  of  the 
estate. 

The  original  bill  was  filed  in  August,  1823,  by  the  plaiatiflfs, 
Messrs.  Armstrong  and  others,  as  mortgagees  for  131,000/.  on  the 
estate  of  A.  G.  Storer,  the  testator,  against  the  executors  and 
parties  claiming  under  his  will,  and  against  Louis  Bazalgette,  to 
whom  the  plaintiff  had  made  a  sub-mortgage  for  10,000/.  by  a  deed 

(I)  InreiVarine  Mamiotis  Co.  (IS61)  495,   19  W.  R.  7(i7;  In  re  Spmsh^'' 

L.  K.  4  Eq.  601,  37  L.  J.  Oh.  113  ;  In  JiJstate   (1872)  L.   B.  15   Eq.   16,    A^2 

rt  OrieiUal  Hotels   Co.  (1871)  L.  IL  12  L.  J.  Ch.  21,  27  L,  T  600,  21   W.  K- 

Eq.  126,  40  L.  J.  Ch.  420,   24  L.  T.  95. 
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of  April,  1814.     The  suit,  in  form,  was  not  one  to  foreclose  a  mort-    auibtboko 
gage,  bat  to  administer  the  estate  of   the   testator  amongst  his      stoksb. 
creditors. 

B;  the  decree,  made  in  1827,  the  usoal  accounts  were  directed  of 
the  personal  estate  and  debts,  and  an  inquiry  as  to  what  real  estates 
the  testator  died  seised:  what  incumbrances  there  were  affecting 
them  :  their  priorities,  and  what  was  due  on  them. 

Before  any  report  had  been  made,  the  suit  became  abated  by  the 
death  of  Louis  Bazalgette  in  1888,  and  his  representative,  Evelyn 
Bazalgette,  filed  his  bill  of  revivor  and  supplement,  "on  behalf  of 
himself  and  all  other  the  unsatisfied  creditors  of  Storer,"  which, 
after  stating  the  proceedings  in  the  original  suit  and  the  decree,  and 
that  the  plaintiffs  in  the  original  suit  had  neglected  to  proceed  in 
and  had  abandoned  the  suit,  prayed  a  revivor :  and  that  the  plain- 
tiff Bazalgette  might  have  the  same  benefit  of  the  suit  as  his 
testator,  and  a  declaration  that  he,  Bazalgette,  was  entitled  to 
•the  benefit  of  the  decree,  and  that  the  same  might  be  prosecuted.        [  •we  ] 

'!'he  Master,  by  his  report,  amongst  other  things,  found,  that 
Evelyn  Bazalgette,  as  executor  of  Louis  Bazalgette,  was  the  first 
incumbrancer  affecting  the  estates  of  the  testator,  and  that  there 
was  due  to  him  9,917/. ;  and  that  the  plaintiffs  Charles  Armstrong 
and  William  Armstrong  were  the  second  and  only  other  incum- 
brancers affecting  the  estates. 

The  causes  now  came  on  for  further  directions,  and  the  estate 
being  insolvent,  the  question  was,  whether  the  costs,  as  between 
solicitor  and  client,  of  all  parties  of  the  suit,  ought  to  be  paid,  in 
the  first  instance,  on  the  ground  of  the  suit  being  one  for  the 
administration  of  an  estate  which  had  turned  out  insolvent,  or 
whether  the  defendant  Bazalgette  was  entitled,  as  first  incumbrancer 
on  the  estate,  to  be  paid  first,  in  full,  his  principal,  interest  and 
costs,  out  of  the  fund  in  Court. 

Mr.  Lloyd  and  Mr.  Stevens,  for  the  plaintiffs,  argued,  that, 
this  being  a  mere  suit  for  administration,  the  costs  incurred  in  such 
administration  were  the  first  charge  on  the  fund  which  had  been 
brought  into  Court. 

Mr.  Roupell  and  Mr.  Elmsley,  for  Bazalgette,  argued,  that  the 
mortgagee  was  first  to  be  paid.  They  insisted  that  the  suit  was  to 
realise  the  mortgage  security,  and  that,  even  if  it  were  an  adminis- 
tration suit,  there  was  nothing  to  administer  but  the  equity  of 
redemption. 
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abhstboko  Mr.  Rennalls,  for  Mr.  Storer. 

Mr.  Lloyd,  in  reply. 

[Chissnm  v.  Deives  (i),  Upperton  v.  Harrison  (2),  Tipping  v. 
Poner{s),  Hepivorth  v.  H€8lop(4),  and  other  cases,  were  cited.] 

[  537  ]  The  Master  of  the  Bolls  reserved  jadgment. 

Au^.  7.       The  Master  of  the  Bolls  : 

The  question  is,  whether  the  defendant  Bazalgette  is  entitled  to 
have  his  debt  paid  in  full,  not  only  before  any  portion  of  the  assets 
arising  from  the  sale  of  the  estate  included  in  his  security  is  applied 
towards  the  payment  of  other  debts,  but  in  priority  to  the  costs  of 
the  suit. 

The  principles  laid  down,  in  the  various  cases  on  this  subject, 
are  clear  and  intelligible,  although  the  application  of  them  may 
not,  in  every  case,  be  easy.  A  mortgagee  has  a  right  to  make  his 
security  available  in  the  first  instance  for  the  payment  of  his  debt, 
and  if  he  proceed  to  enforce  that  right,  no  subsequent  incum- 
brancer or  person  interested  in  the  estate  can  get  any  thing, 
until  he  has  been  satisfied  the  full  amount  of  his  claim  for  prin- 
cipal, interest,  and  costs;  but  in  order  to  enforce  that  right,  or  to 
be  entitled  to  retain  it,  he  must  not  adopt  proceedings  at  variance 
or  inconsistent  with  it.  For  instance,  a  mortgagee  may  file  a  bill 
to  foreclose  his  mortgage  securities,  and  unless  redeemed  by  some 
other  person  interested  in  the  estate,  he  may  take  the  whole  estate 
to  satisfy  his  debt.  A  mortgagee  may  also  stand  aloof,  and,  relying 
[  *538  ]  on  his  security,  abstain  *from  seeking  the  benefit  of  any  security 
whatsoever.  Thus,  if  a  suit  be  instituted  to  administer  the  estate 
of  a  testator  whose  real  estates  are  subject  to  a  mortgage,  the  mort- 
gagee is  not  a  necessary  or  a  proper  party  to  any  such  suit,  which 
is,  so  far  as  the  real  estate  is  concerned,  a  suit  merely  to  administer 
the  equity  of  redemption  of  the  real  estate  of  the  testator.  In 
such  a  suit,  if  a  decree  for  sale  of  the  real  estate  be  made,  the 
direction  contained  in  the  decree  is,  either  to  sell  with  the  consent 
of  the  mortgagee,  if  he  consents,  or  subject  to  the  mortgage,  if  he 
refuses  to  concur  in  the  sale.  In  neither  case,  whether  he  concur 
or  dissent,  can  he  be  deprived  of  the  full  produce  of  the  mortgage 
security,  but  he  may  enforce  payment  exclusive  of  the  payment  of 

(1)  29  R.  R.  10  (5  Rufls.  29).  (3)  68  R,  R.  113  (1  Hare,  405\ 

(2)  40  R.  R.  175  (7  Sim.  444).  (4)  64  R,  R.  383  (3  Hare,.  485). 
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the  costs  of  all  parties  to  the  suit.     This  is  the  case  of  Hepworth  v.    Armstbono 
Heslop  (1),  and  it  stands  on  clear  and  intelligible  grounds.  Stobsr. 

Besides  being  paid  out  of  his  mortgage  securities,  as  far  as  they 
will  extend,  he  is  entitled  to  be  paid  out  of  the  general  assets  of  the 
testator,  if  sufficient,  or  if  not,  by  a  dividend,  on  a  proof  for  the 
whole  debt,  pari  passu  with  other  creditors  of  an  equal  degree,  and 
not,  as  in  bankruptcy,  on  a  proof  for  the  surplus  only.  This  was 
determined  in  Mason  v.  Bogg  (2). 

But  if  the  mortgagee,  instead  of  insisting  on  his  right  to  fore- 
close, choose  to  institute  a  suit  for  the  administration  and  sale  of 
the  testator's  estate,  he  introduces  a  new  element  not  within  his 
contract,  and  as  he  does  not  rest  exclusively  on  his  contract,  but 
seeks  something  beyond  it,  the  costs  of  the  suit  are,  in  that  case, 
considered  as  costs  of  administration,  and  are  to  be  paid  in  the  first 
instance,  if  the  estate  prove  deficient.  He  *seeks,  in  fact,  in  such  [  *^^  J 
a  case,  something  beyond  the  foreclosure:  something  which  his 
contract  would  not  have  given  him,  and  if  his  security  be  insuffi- 
cient, he  takes  the  chance  of  obtaining  the  amount  of  his  debt 
from  the  general  assets  of  the  estate.  This  was  the  doctrine  laid 
down  in  White  v.  The  Bishop  of  Peterborough  (3),  and  in  Wontner  v. 
Wright  (a). 

If  we  apply  these  principles  to  the  present  case,  it  will  not,  I 
think,  be  difficult  to  determine  in  what  manner  the  costs  must  be 
disposed  of.  In  the  first  place,  the  plaintiffs  are  mortgagees,  seek- 
ing not  merely  to  enforce  their  mortgage  security,  but  to  administer 
the  estate  generally.  They,  therefore,  have  adopted  the  course  of 
administering  the  estate  of  the  testator,  in  the  way  they  considered 
to  be  most  beneficial  to  them.  The  defendant  Bazalgette  is  an 
assignee  of  this  mortgage  security,  and  as  such,  he  has  been  found 
by  the  Master  to  be  the  first  incumbrancer  on  the  estate.  He 
might  have  wholly  repudiated  the  suit :  he  might  have  filed  a  bill 
to  enforce  payment  of  his  debt  out  of  that  portion  of  the  property 
sought  to  be  administered  in  this  suit,  which  was  included  in  his 
mortgage  security.  But  he  has  not  adopted  that  course,  he  has 
Bought  the  benefit  of  a  suit,  in  which  the  whole  estate  of  the  testator 
is  sought  to  be  administered,  including  in  it  property  not  included 
in  his  securities,  the  greater  or  less  amount  of  which  property  does 
not  appear  to  me  to  alter  the  rights  of  the  parties.  In  this  suit, 
he  has  succeeded  in  establishing  the  priority  of  his  charge,  which 

(1)  S4  B.  B.  383  (3  Hare,  485).  (3)  19  B.  B.  183  (3  Swanst  109). 

(2)  45  B.  B.  Ill  (2  My.  &  Cr.  443).  (4)  29  B.  B.  166  (2  Sim.  643). 
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ARMSTROKQ    wRS  a  matter  referred  to  Ihe  Master  to  ascertain  and  determine; 
Storbk.      ^^^  11^  A  suit  of  this  description,  the  cases  of  Brace  y.  Duchess  of 
[  '640  ]       Marlborough  (i),  *Kenebel  v.  Scrafton  (2)  are  authorities  for  saying, 
that  the  costs  of  the  suit  are  costs  of  the  administration. 

If,  therefore,  there  were  nothing  more  in  the  case  than  this,  as 
the  suit  clearly  is  not  one  to  administer  the  estate  of  the  testator 
subject  to  the  mortgage  to  which  the  defendant  Bazalgette  is  entitled, 
but  a  suit  by  the  original  mortgagee  seeking  to  sell  the  mortgage 
property,  and  to  distribute  the  proceeds  amongst  the  persons  entitled, 
according  to  their  priorities,  and  also  seeking  to  make  the  remaining 
assets  of  the  testator  available  for  the  payment  of  the  mortgage  debts, 
and  the  other  debts  of  the  testator,  and  as  the  defendant  Bazalgette, 
instead  of  repudiating  this  suit  and  enforcing  his  own  mortgage 
securities,  has  come  in  under  that  suit,  and  sought  for  and  obtained 
the  benefit  of  the  decree  in  it :  if  there  had  been  nothing  more  in 
this  case,  I  should  have  thought,  that  the  defendant  Bazalgette 
was  not  entitled  to  engross  the  whole  produce  of  the  purchase- 
money  of  the  estates  comprised  in  his  mortgage  securities,  in  priority 
to  the  payment  of  the  costs  of  the  other  parties  of  a  suit,  which 
had  enabled  him  to  attain  that  advantage.  But  this  case  goes  far 
beyond  that,  for  in  the  month  of  December,  1833,  the  defendant 
Bazalgette  filed  a  bill  of  revivor  and  supplement,  on  behalf  of  him- 
self and  the  other  unsatisfied  creditors  of  the  testator,  which,  after 
detailing  at  length  the  proceedings  which  had  up  to  that  time  taken 
place  in  the  course  of  it,  including  the  decree  of  the  27th  of  January, 
1827,  he  prayed,  that  he  might  be  entitled  to  the  same  benefit  of 
the  suit  and  proceedings  as  the  defendant  Louis  Bazalgette,  through 
whom  he  claims,  would  have  been  entitled  to,  and  further  prayed, 
[  *64i  ]  that  he  *might  be  declared  to  be  entitled  to  the  benefit  of  the  decree 
made  in  the  cause,  and  that  it  might  be  ordered  to  be  prosecuted, 
and  that  the  accounts  and  inquiries  therein  mentioned  might  be 
carried  on.  He  has  therefore  actively,  as  plaintiff,  sought  to  carry 
on  a  suit  for  the  administration  of  the  testator's  estate,  and  he 
does  not,  in  this  supplemental  bill,  raise  any  question  as  to  his 
alleged  right  to  be  paid  his  demand  in  full,  in  priority  to  the  costs 
of  the  suit  which  has  been  instituted. 

I   am   of  opinion,   that  this  must  be  treated  as  an  ordinary 
administration  suit,  as  regards  all  persons  parties  to  it,  and,  there- 
fore, that  the  costs  of  all  parties  must  be  paid,  as  in  the  ordinary 
case  of  an  administration  suit  when  the  estate  is  deficient,  and  that 
(1)  M08.  50.  (2)  6  B.  R.  498  (13  Ves.  370). 
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after  payment  of  such  costs,  the  whole  produce  of  the  mortgage    armstroxo 
estate  must  be  paid  to  the  defendant  Bazalgette,  and  that  upon  the      stores. 
rest  of  the  estate  he  must  be  paid  pro  rata  with  the  other  creditors 
of  an  equal  degree  with  himself  (i)« 


DAVIS  V.  BAKRETT.  i85i. 

./w/y  16. 
(14  Beav.  542—655.)  Aug.  4. 

Merger  of  a  charge  in  the  inheritance  is  not  to  be  assumed,  if  it  would  be  ^^^  Court 

oontrarj  to  the  interest  of  the  owner  of  the  estate  and  charge.  Romilly 

A.  devised  an  estate  to  his  heir,  who,  in  his  own  right,  had  a  charge  on  ^  {^    * 

it.    The   heir  bought  up  an   iiicumhrance  on   the  estate  amounting  to  f  542  1 
11,555/.,  for  2,000/.:   Held,  that  he  was  entitled  to  the  full  amount,  as 
against  the  other  incumbrancers  on  the  estate. 

Bt  this  bill,  the  plaintiffs,  claiming  a  priority  of  charge  on 
certain  estates  called  "  The  Spring,"  "  ThatchiSeld  Penn,"  "Schaw- 
field,"  "Barrett  Hall,"  "Richmond  Penn,"  "Greenwood  Penn," 
a  "  house  in  Spanish  Town,"  and  "  Harding  Hall,"  in  the  island  of 
Jamaica,  prajed  that  an  account  might  be  taken  of  what  was  due 
to  them  in  respect  of  their  mortgage  on  the  estates  bearing  date 
the  15th  of  March,  1842,  and  for  payment  or  foreclosure  in  default 
of  payment. 

The  question  was,  whether  the  plaintiflfs  were  entitled  to  any 
priority^  and  if  any,  to  what  extent,  upon  the  estates  comprised 
in  their  mortgage  securities.  The  facts  which  gave  rise  to  this 
question  were  as  follows :  On  the  29th  of  February,  1812,  on  the 
marriage  of  Samuel  Barrett,  the  Spring  estate  was  conveyed  to 
trustees  to  the  use  of  Samuel  Barrett  for  life,  with  remainder  to 
trustees  for  500  years,  to  secure  a  jointure  of  1,2002.  per  annum 
for  Mrs.  Barrett,  and,  subject  thereto,  to  raise  6,000Z.,  according  to 
the  trusts  of  an  ^indenture  of  even  date,  which  were,  to  pay  the  [  *543  ] 
interest  thereof  to  Mrs.  Barrett  for  her  life,  if  she  survived  her 
husband,  and  after  her  decease,  for  the  younger  children  of  the 
marriage,  and,  subject  to  those  prior  charges,  to  raise  a  sum  of 
20,000/.  for  the  benefit  of  an  eldest  son,  and,  subject  to  those  trusts, 
to  the  use  of  Samuel  Barrett  in  fee. 

The  settlor,  Samuel  Barrett,  was  entitled  to  Schawfield,  Thatch- 
field  Penn,  and  other  estates  in  fee,  which  were  not  included  in  the 
settlement. 

On  the  dOth  of  March,  1815,  Samuel  Barrett  made  his  will,  by 
which  he  devised  his  reversion  in  fee  in  the  settled  estates  and  in 
(1)  See  AldridgeY.  We$throok,  69  B.  E.  462  (5  Beav.  188). 
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DAVIS       his  other  property,  subject  to  the  payment  of  his  debts  and  legacies, 
BiLBBisTT.     to  his  eldest  son  Samuel  Goodin  Barrett  in  fee. 

On  the  1st  of  February,  1816,  Samuel  Barrett  executed  a 
mortgage  of  the  reversion  in  fee  of  the  settled  estates,  subject  to 
the  trusts  of  the  600  years  term,  and  of  the  estates  not  in  settle- 
ment, to  John  Graham  Clarke  to  secure  a  sum  of  20,000/.  due  to 
him,  ivith  interest,  and  also  to  secure  the  future  advances  to  be 
made  by  him,  with  interest  thereon  at  6  per  cent.  It  was  assumed, 
that  this  deed  was  duly  registered  and  recorded  as  required  by  the 
Jamaica  statute  of  16  Geo.  II.  c.  6. 

Samuel  Barrett  died  in  the  month  of  June,  1824;  he  left 
surviving  him  his  wife,  a  son  Samuel  Goodin  Barrett,  and  a 
daughter  married  to  Mr.  Dashwood. 

At  the  time  of  the  death  of  Samuel  Barrett,  the  charges  on  the 
settled  estate  were  as  follows : 
[  641  ]  1.  A  jointure  of  1,200Z.  per  annum,  in  favour  of  Mrs.  Barrett. 

2.  6,000Z.  of  which  the  interest  was  due  to  Mrs.  Barrett  as  long 
as  she  lived ;  and  then  the  capital  belonged  to  Mrs.  Dashwood. 

8.  20,000/.  due  to  Samuel  Goodin  Barrett.  All  these  were  under 
the  trusts  of  the  500  years  term. 

4.  20,000/.  secured  by  mortgage  to  John  Graham  Clarke,  under 
the  mortgage  of  the  1st  of  February,  1816. 

5.  The  debts  and  legacies  given  by  the  will  of  Samuel  Barrett. 

6.  Subject  to  those  charges,  the  reversion  in  fee  belonged  to  the 
eldest  son  Samuel  Goodin  Barrett,  under  the  will  of  his  father 
Samuel  Barrett. 

In  1825,  Mrs.  Barrett,  the  widow,  married  Laurence  Oliphanfe, 
and  on  their  marriage,  on  the  18th  of  August,  1825,  a  settlement 
was  made  of  the  jointure,  and  the  interest  of  the  6,000/.  belonging 
to  Mrs.  Oliphant. 

On  the  25th  of  November,  1835,  Samuel  Goodin  Barrett,  by 
settlement  made  previously  to  his  marriage,  covenanted  to  convey 
all  his  interest  in  the  estates  he  possessed,  subject  to  the  charges 
upon  them,  for  the  benefit  of  his  wife  and  the  children  of  the 
marriage. 

On  the  11th  of  October,  1886,  Kichard  Barrett,  an  uncle  of 
Samuel  Goodin  Barrett,  made  his  will,  and  thereby  devised  to 
him  certain  other  properties, — ^viz.  Barrett  Hall,  Bichmond  Penn, 
Greenwood  Penn,  and  a  house  in  Spanish  Town  for  various 
t  *oib  ]  interests,  and  by  a  *codicil  to  his  will,  he  devised  to  him,  Harding 
Hall,  the  remaining  estates  comprised  in  the  plaintiffs'  security. 
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On  the  27th  of  April,  1838,  Mrs.  Oliphant  died,  and  thereupon        DAvia 
Mrs.  Dashwood  became  entitled  to  the  6,000/.  and  Mr.  Oliphant,      barbett. 
ander  the  settlement  meule  on  his  marriage,  became  entitled  to  the 
arrears  of  the  jointure  of  1,200/.,  and  the  interest  of  the  6,000/. 
remaining  unpaid,  which  were  considerable. 

On  the  18th  of  May,  1889,  Richard  Barrett,  the  uncle,  died. 

In  1841,  Mr.  John  Graham  Clarke  being  dead,  his  executors 
James  Graham  Clarke  and  Lamb  pressed  Samuel  Goodin  Barrett 
for  payment  of  the  amount  due  to  them  on  their  mortgage.  The 
state  of  property  in  Jamaica  seemed  to  have  made  it  hopeless  to 
seek  to  enforce  their  demand  at  that  time,  and  a  compromise  was 
come  to  between  Samuel  Goodin  Barrett  and  the  executors  of  James 
Graham  Clarke,  which  was  expressed  in  two  letters  of  the  19th  of 
November,  1841. 

The  iirst  was  written  by  Samuel  Goodin  Barrett  to  James 
Graham  Clarke,  and  was  as  follows :  **  1  propose  to  pay  you  down 
9S7/.  10«.,  to  Mr.  Hilton  (i)  the  taxed  costs  of  the  suits,  to  give  you 
and  your  co-executor  Mr.  Lamb  my  bond  for  8,000/.,  payable  with 
interest  at  5  per  cent,  by  instalments,  that  is  to  say,  8,000/.  at  the 
expiration  of  three  years,  and  the  remaining  5,000/.  at  the  end  of 
six  years  from  the  present  time ;  and  that  the  existing  mortgage 
shall  be  placed  in  the  hands  of  a  trustee  until  my  bond  be  satisfied, 
and  shall  afterwards  be  transferred  to  me,  or  as  I  shall  ^direct,  and  [  *oiG  ] 
you  shall  release  the  estates  from  all  claims  for  supplies  sent  out 
by  you  from  England." 

In  answer  to  this  James  Graham  Clarke,  on  the  same  date, 
wrote  as  follows: 

"My  dear  Barkbtt,  I  accede  to  the  proposals  made  by  you  for 
a  compromise  of  all  claims  and  demands  by  me  and  my  co-executor 
Mr.  Lamb,  under  the  mortgage  security  to  the  late  Mr.  John  Graham 
Clarke,  or  arising  out  of  the  suits  in  Jamaica  of  Di/er  v.  Barrett  or 
Barrett  v.  Dyer,  and,  to  prevent  misunderstanding,  I  here  repeat 
the  terms,— viz. 

"  That  you  should  at  once  pay  me  down  987/.  lOs. 

"  That  you  should  pay  to  Mr.  Hylton  (i)  the  taxed  costs  in  the 
suits. 

**  That  you  should  give  to  myself,  and  my  co-executor  Mr.  Lamb, 

your  bond  for  8,000/.,  payable,  with  interest  at  5/.  per  cent.,  by 

instalments ;  that  is,  3,000/.  at  the  expiration  of  three  years,  and 

the  remaining  5,000/.  at  the  end  of  six  years  from  the  present  time. 

(1)  Sic. 

14—2 
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Davis  "  That  the  existing  mortgage  shall  be  placed  in  the  hands  of  a 

Barrbtt.  trustee  until  your  bond  be  satisfied,  and  shall  afterwards  be  trans- 
ferred to  you  or  as  you  may  direct,  and  that  I  release  the  estate 
from  all  claims  for  supplies  sent  out  by  me  from  England.  I  send 
this  as  well  on  behalf  of  myself  as  my  co-executor,  to  carry  oat 
the  above  arrangement  in  every  particular.'* 

The  987^  lOs.  was  paid,  and  400L  was  afterwards  paid  for  interest, 
but  nothing  further  had  been  done  in  respect  to  the  agreement. 
[  547  ]  On  the  12th  of  January,  1842,  Mr.  Oliphant,  in  consideration  of 

the  sum  of  2,000Z.,  assigned  to  George  Simon  Cook,  7,891f.  arrears 
of  annuity,  and  8,664{.  interest,  making  together  11, 5552.,  in  trust 
for  Samuel  Goodin  Barrett,  his  executors,  administrators,  and 
assigns,  to  be  assigned  and  disposed  of  as  he  and  they  should  direct. 

On  the  15th  of  March,  1842,  the  mortgage  in  question  to  the 
plaintiffs  was  executed.  It  recited  many  of  the  preceding  circum- 
stances, and  that  11,891{.  10«.  8^.  was  due  to  the  plaintiffs  Davis 
and  Boddington,  and  in  consideration  of  that  sum  so  due,  it  con- 
veyed all  the  properties  before  enumerated,  with  the  appurtenances, 
to  Davis  and  Boddington  in  fee,  subject  to  the  500  years  term  in 
the  estates  comprised  in  the  settlement  of  the  29th  of  February, 
1812,  and  the  monies  raisable  by  virtue  thereof.  Samuel  Goodin 
Barrett  and  George  S.  Cook,  his  trustee,  also  assigned  the 
arrears  of  the  annuity  and  the  interest  assigned  by  Oliphant; 
and  it  also  purported  to  assign  the  20,000^.  charge,  secured  by  the 
term  of  500  years  to  Symes,  in  trust  for  Davis  and  Boddington,  and 
contained  the  proper  powers  of  attorney  to  enable  Symes  to  enforce 
payment  on  their  behalf  of  those  sums.  The  deed  contained  a 
proviso  for  redemption,  reconveyance,  and  re-assignment,  in  case 
of  payment  to  Davis  and  Boddington  of  what  should  be  due  to 
them  in  respect  of  the  11,891/.  10«.  M.  with  interest,  and  also  such 
further  advances  or  sums  as  should,  at  the  time  of  repayment,  be 
due  to  them  on  the  balance  of  their  account. 

On  the  26th  of  April,  1842,  Mr.  and  Mrs.  Dash  wood,  by  indenture 
of  that  date,  absolutely  released  the  estates  comprised  in  the  settle- 
ment of  the  29th  of  February,  1812,  from  the  6,00M.  to  be  raised 
[  *5I8  ]       under  the  ^trusts  of  the  term  of  500  years  for  the  benefit  of  the 
younger  children. 

By  the  law  of  Jamaica,  resting  upon  two  statutes,  the  4  Geo.  II.  c.  5, 
and  the  16  Geo.  II.  c.  5,  all  instruments  affecting  real*  estates  in 
Jamaica,  executed  out  of  the  island,  must  be  recorded  in  the 
secretary's   office  in  the  island  within   twelve  months  of    their 
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execntion,  and  within  ninety  days  after  their  arrival  in  that  island ;        Davis 
and  accordingly,  the  mortgage  deed  of  the  15th  of  March,  1842,      RARRrrr. 
was  duly  registered  in  the  secretary's  office  on  the  6th  of  May,  1842, 
bat  the  settlement  made  on  the  marriage  of  Samuel  Goodin  Barrett, 
in  1835,  was  not  recorded  until  May,  1846. 
The  cause  now  came  on  for  hearing. 

Mr.  Lloyd,  Mr.  Prior,  and  Mr.  W,  W.  Mackeson,  for  the 
plaintiff, argued,  first,  that  the  mortgage  to  the  plaintiffs  of  1842  had 
priority  over  the  settlement  of  1835,  the  latter,  though  prior  in  date, 
having  been  recorded  subsequent  to  the  plaintiffs'  mortgage  deed  of 
1842 :  4  Geo.  II.  c.  5,  s.  7,  and  16  Geo.  II.  c.  5.  (Jamaica  statutes.) 

Secondly,  that  the  20,000/.  was  a  subsisting  charge  ;  that  it  could 
not  be  considered  merged,  there  being  no  act  showing  such  intention, 
and  it  being  manifestly  for  the  interest  of  Samuel  Goodin  Barrett 
that  it  should  not  be  extinguished :  Forbes  v.  Mojatt  (i),  The  Earl 
of  Clarendon  v.  Barham  (2).  That  as  there  was  no  evidence  of  any 
act  of  merger,  no  intention  of  merger  could  be  imputed  *to  [  •M^  ] 
S.  Goodin  Barrett,  for  the  effect  of  it  would  be,  to  give  priority  to 
the  debts  and  legacies  under  his  father's  will  and  to  all  other 
incumbrances  over  his  own  prior  charge  for  20,000Z. 

Thirdly,  that  he  was  entitled  to  the  full  benefit  of  the  arrears  of 
jointure  wliich  he  had  bought  up,  and  to  the  full  amount  due  in 
respect  of  them,  for,  having  a  charge  of  his  own,  he  must  be  con- 
sidered as  having  purchased  the  arrears,  not  as  heir  or  devise,  but 
as  a  creditor :  Darcy  v.  Hall  (a). 

Mr.  RennalU,  for  the  mortgagor,  S.  G.  Barrett. 

Mr.  John  Baily,  for  the  wife  and  children  of  S.  G.  Barrett, 
argued,  that  the  statutes  cited  had  no  application  to  personal 
chattels,  and  that,  therefore,  the  mills,  plant  and  personal  chattels 
on  the  estate  were  subject  to  the  settlement. 

Mr.  R.  Palmer  and  Mr,  Burdon,  for  Clarke,  argued,  first,  that 
the  charge  of  20,000/.  which  belonged  to  Samuel  Goodin  Barrett, 
had,  by  the  accession  of  the  fee-simple  of  the  estate,  merged  in  the 
inheritance:  Price  v.  Gibson {4,),  Lord  Selsey  v.  Lord  Lake  (6),  Tyler 
v.  Lake  («*),  Astley  v.  Milles  (7) ;  and  that  the  letters  of  the  19th  of 

(1)  11  B,  B.  222  (18  Ves.  384).  (5)  49  R.  R.  316  (1  Beav.  146). 

(2)  57  B.  R.  516(1  Y.  & C.  C.  0.  688).  (6)  U  R.  H.  53  (2  Russ.  &  My.  183 ; 

(3)  I  Vera.  49.  4  Sim.  351). 

(4)  2  Eden,  115,  (7)  27  U.  R.  190  (I  Sim.  298). 
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Davis  November,  1841 ,  and  the  terms  of  the  compromise  with  Clarke,  showed 
Barrictt.  that  S.  6.  Barrett  never  intended  to  set  up  the  charge  of  20,000/. 
against  them,  and  that  he  considered  it  as  non-existing.  Secondly, 
that  Samuel  Goodin  Barrett  could  not  set  up  the  incumbrances 
f  •550  ]  which  he  had  *bought  up  as  against  the  mortgagee  Clarke  :  Parry 
V.  Wright  (i),  Totdmin  v.  Steere  (2),  Brown  v.  Stead  (3);  nor  could 
he,  being  heir,  claim,  in  respect  of  the  11,555/.,  the  arrears  of 
jointure  and  interest,  any  greater  sum  than  2,000/.,  which  he  had 
paid  for  their  purchase :  Brathivaite  v.  Brathwaite  (4),  LanccLster 
v.  Evors  (5),  Hill  v.  Browne  (6). 

Mr.  Marettf  for  a  disclaiming  party. 

Mr.  Gifard,  for  the  trustee  of  the  term  of  500  years. 

Mr.  Lloyd,  in  reply. 

The  Master  of  the  Rolls: 
I  will  consider  the  case. 

AufA.      The  Master  of  the  Rolls: 

The  question  I  have  had  to  consider  is,  whether  the  plaintiffs  are 
entitled  to  any  priority,  and,  if  any,  to  what  extent,  upon  the 
estates  comprised  in  their  mortgage  securities. 

So  far  as  the  reversion  in  fee  of  the  estates  comprised  in  the 
settlement  of  the  29th  of  February,  1812,  is  concerned,  the  mortgage 
of  the  Ist  of  Februaiy,  1816,  to  John  Graham  Clarke  has  priority 
over  the  plaintiffs'  security  of  the  15th  of  March,  1842 ;  but  the 
[  ♦SSI  ]  mortgage  of  February,  1816,  is  expressly  subject  to  the  *tru8t8  of 
the  500  years  term,  and  the  mortgage  of  March,  1842,  professes  to 
convey  the  11,555{.  arrears  of  the  jointure,  the  interest  of  the  sum 
of  6,0002.,  and  the  20,000/.  to  be  paid  to  the  eldest  son  Samuel 
Goodin  Barrett. 

The  arrears  of  the  jointure  and  interest  were  not  included  in  the 
first  charge ;  but  it  is  contended,  on  behalf  of  the  executors  of  Jolm 
Graham  Clarke,  that  as  these  arrears  were  purchased  for  2,000/., 
the  mortgagor,  Samuel  Goodin  Barrett,  and  those  claiming  under 
him  are  entitled  to  that  extent,  and  that  only  to  the  benefit  of  that 
charge;  and  they  further  contend,  that  the  20,000/.  charge  was 
merged  or  sunk  into  the  reversion  in  fee  of  Samuel  Goodin  Barrett, 

(1)  24  E.  E.  191  (1  Sim.  &  St.  369).    (4)  1  Vein.  334. 

(2)  17  11.  E.  67  (3  Mer.  210).  (5)  76  E.  E.  123  (10  Bcav.  154). 

(3)  35  E.  E.  186  (5  Sim.  635)         (6)  67  E.  K.  215  (Drury,  433). 
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and  was  not  really  in  existence  when  it  was  purported  to  be  assigned        Davis 
to  Davis  and  Boddington.  Barrett. 

It  is  said,  that  Samuel  Goodin  Barrett,  the  owner  of  the  20,000^ 
charge  under  the  settlement  of  the  29th  of  February,  1812,  having 
become  the  owner  of  the  reversion  in  fee,  that  charge  is  merged  in 
the  inheritance.  This  is  a  matter  purely  of  equitable  doctrine, 
having  no  reference  to  and  being  in  no  respect  guided  by  the 
doctrines  of  a  court  of  law.  The  presumption  of  equity  is,  that 
the  charge  is  extinguished,  unless  the  intention  of  the  owner  of  the 
inheritance  were  to  keep  it  on  foot ;  but  this  intention  need  not  be 
expressed  by  any  distinct  act  or  words.  It  may  be  presumed,  but 
for  the  purpose  of  raising  such  a  presumption,  it  is  necessary  to 
observe,  whether  it  was  most  for  his  benefit  to  keep  on  foot  or  to 
merge  this  charge.  He  had  the  election  of  keeping  the  charge  on 
foot,  when  he  took  the  estate,  and  whether  he  exercised  this  election 
or  not,  is  the  question  to  be  determined  by  a  *fair  inference  arising  [  *552  ] 
from  the  circumstances  of  the  case. 

I  consider  it  clear,  that,  on   the  death  of  his  father  Samuel 
Barrett,  no  merger  took  place  :  not  only  no  act  is  done  expressive 
of  an  intention   to   do  so,   but  it  would   manifestly  have  been 
extremely  injurious  to  him  to  have  merged  this  charge  of  20,000^., 
as  thereby  he  would  have  given  priority  on  his  estate,  not  only  to 
the  debts  and  legacies  given  by  the  will  of  his  father,  but  to  an 
express  mortgage  executed  on  the  1st  of  February,  1816,  to  John 
Graham  Clarke,  to  secure  20,000/.  and  future  advances.    If  no 
merger  took  place  at  that  time,  I  am  at  a  loss  to  discover,  at  what 
subsequent  period  any  merger  of  this  charge  can  be  considered  to 
have  taken  place.     The  letters  of  the  19th  of  November,  1841,  are 
silent  on  the  subject.     The  mortgage  of  February,  1816,  is  to  be 
kept  on  foot,  for  the  purpose  of  giving  effect  to  the  proposed  com- 
promise; but  I  cannot  discover  any  expression  of  intention,  by 
which  a  merger  of  the  charge  of  20,000Z.  can  be  inferred  from  that 
compromise ;  on  the  contrary,  it  was  his  interest  to  keep  it  on  foot. 
It  was  urged  by  Mr.  RoundeU  Palmer,  that   to   hold  that  the 
charge  was  subsisting  would  be  to  raise  a  presumption  in  favour 
of  his  interest  at  the  expense  of  his  honesty,  and  that  equity  would 
infer,  that  he  did  what  he  ought  to  have  done.     It  was  very  much 
from  a  desire  to  consider  the  effect  of  that  observation,  that  I 
reserved  my  judgment. 

It  was   well  observed,   that    these    letters    neither    contain   a 
contract   to   merge   the   20,000/.    charge,    nor   any  evidence   that 
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Davis  it  had  been  so  merged;  and  in  neither  view  of  the  case  can  I 
Barrbtt.  A^i^i^G  at  the  conclusion  pressed  *upon  me  by  the  counsel  for  the 
[  *55S  ]  executors  of  Clarke,  for  I  am  clear,  that  the  only  agreement  is,  to 
substitute  a  security  by  bond  instead  of  the  mortgage;  and  it 
provides  that  the  mortgage  should  be  kept  on  foot,  in  order  to 
secure  the  performance  of  it ;  but  it  nowise  contracts  to  charge  or 
to  sink  the  20,000/. ;  in  truth  it  contains  no  allusion  to  that  subject. 

I  think,  therefore,  that  it  was  not  dishonest  in  Mr.  Samuel 
Ooodin  Barrett  afterwards  to  insist  upon  and  deal  with  the  20,000/. 
charge,  which  he  had  not,  by  these  letters,  according  to  the  con- 
struction I  put  upon  them,  either  agreed  to  relinquish  or  induced 
the  executors  of  Clarke  to  believe  that  he  had  relinquished.  All 
that  can  be  said  is,  that  he  did  not  volunteer  a  statement  to  the 
effect  that  such  a  charge  was  subsisting  in  priority  to  their  security, 
and  that  if  he  assigned  his  interest  in  it,  it  would  probably  deprive 
them  of  any  benefit  in  the  estate. 

The  cases  cited,  particularly  Forbes  v.  Mqffait  (i)  and  The  Earl  of 
Clarendon  v.  Barham  (2),  are  authorities  for  the  view  I  have  taken 
of  this  case. 

The  next  question  to  which  my  attention  has  been  directed  is, 
whether  Samuel  Goodin  Barrett,  or  the  plaintiffs  who  are  claiming 
under  him,  are  entitled  to  treat  the  assignment  of  the  11,655/. 
arrears  of  the  jointure,  and  interest  of  the  6,000/.  as  a  security  for 
more  than  the  2,000/.,  which  was  paid  as  the  consideration  for  it. 
This  question,  stripped  of  any  considerations  arising  from  the 
letters  of  the  19th  of  November,  1841,  is  simply  this:  whether  the 
owner  of  the  reversion  in  fee  of  an  estate  subject  to  two  charges, 
[  •o^>4  ]  neither  of  which  was  *oreated  by  himself,  is  entitled  to  buy  in  the 
former  of  those  two  charges,  and  insist  upon  it  as  available  against 
the  second  charge,  or  whether  the  owner  of  the  second  charge  is 
entitled  to  have  an  account  of  what  was  actually  paid  for  the 
purpose  of  getting  in  the  former  one,  and  of  making  it  stand  simply 
as  a  security  for  that  amount. 

I  am  of  opinion  that  the  second  mortgagee  has  no  such  equity 
against  any  stranger  who  might  purchase  the  first  charge,  and  that 
the  owner  of  the  reversion,  not  having  created  the  first  or  second 
charge,  is,  in  this  respect,  entitled  to  stand  in  the  place  of  a  mere 
stranger.  It  would  be,  as  I  believe,  a  new  equity,  and  productive 
of  the  most  injurious  consequences,  if  a  second  mortgagee  were 
entitled,  as  against  the  bond  fide  assignee  of  a  first  mortgage,  to 

(1)  11  R  R.  222  (18  Ves.  384).  (2)  67  B.  B.  616  (1  Y.  &  0.  C.  C.  688). 
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insist  on  an  account  being  taken  of  what  was  actually  paid  for  the 
first  mortgage :  and  in  the  absence  of  fraud  or  collusion,  I  think  that 
the  reversioner  of  the  estate,  not  being  the  original  mortgagor,  has  no 
privity  attaching  to  him,  which  renders  him  liable  to  such  an  account. 

Then  is  this  varied  by  the  letters  of  the  19th  of  November,  1841  ? 
I  think  not.  Either  the  letters  substituted  something  in  the  place 
of  the  mortgage  of  the  1st  of  February,  1816,  or  they  did  not.  If  they 
did,  it  was  merely  a  bond  payable  by  instalments ;  if  nothing  was 
substituted  in  its  place,  the  mortgage  of  the  1st  of  February,  1816, 
continued,  as  it  was,  a  mortgage  expressly  taken  subject  to  this  very 
charge.  In  neither  case  can  the  mortgagee,  in  my  opinion,  require 
the  assignee  for  valuable  consideration  to  reduce  the  charge  assigned 
to  him  to  a  security  merely  for  the  money  paid  for  it. 

It  occurred  to  me,  at  one  time,  that  an  equity  might  have  arisen 
from  this  circumstance :  that  as  the  jointure  was  an  annual  sum, 
the  owner  of  the  estate  was  bound  to  keep  down  that  annuity ;  but 
the  mortgagee  of  the  reversion  might  have  taken  possession  of 
the  estate,  paying  the  previous  incumbrances,  and  keeping  down 
the  annual  charges  on  the  income.  I  am  of  opinion,  that,  having 
failed  to  do  so,  he  cannot  complain  that  the  reversioner  has 
neglected  a  duty  which  he  might  have  compelled  him  to  perform, 
and  that  consequently,  both  as  regards  the  charge  of  20,0002.  and 
as  regards  the  arrears  of  the  jointure,  and  the  interest  of  the  6,0002. 
the  plaintiffs  are  entitled  to  priority  over  the  mortgage  of  the 
executors  of  John  Graham  Clarke. 

I  am  of  opinion,  therefore,  that  I  must  make  the  usual  foreclosure 
decree  in  their  favour,  as  prayed  by  the  bill. 


Davis 
Babritt. 


[655] 


MACDONALD  v.  WALKER  (1). 

(14  Beav.  55ft— 564.) 

A  testator  gave  a  power  of  sale  to  two  trustees  and  the  survivor,  **  his 
heirs,  executors  and  administrators " :  Held,  that  a  title  dependent  on  a 
sale  by  the  devisee  in  trust  of  the  survivor,  was  too  doubtful  to  force  on  a 
purchaser ;  and  secondly,  that  the  defect  was  cured  by  the  release  of  all 
the  oestuis  que  trust  to  the  representatives  of  the  surviving  trustee. 

This  was  a  special  case.     The  testator,  by  his  will,  devised  his 
real  estates  to  John  Bissell   and  John  Simcox,   upon   trust,  for 


(1)  /«  re  MaHon  and  Halhtt  (ISSO) 
15  Oh,  Div.  143,  49  L.  J.  Ch.  559, 
42  L,  T.  602.  The  CJonveyancing 
Act,  1881,  8.  30,  has  deprived  these 
cases  of  their  former  importauoe,  but 


copyholds  do  not  fall  within  that 
section  where  a  trustee  or  mortgagee 
has  been  admitted  as  tenant  on  the 
court  rolls. — O.  A.  S. 


1851. 
July  22. 
Aug.  5. 

RolU  Court. 

Rom  ILLY, 

M.U. 

[556  J 
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Macdonald  certain  persons  for  their  lives,  and  afterwards  to  convey  and  assign 
Walkbb,  them  unto  all  his  nephews  and  nieces,  who  should  be  living  at  his 
death,  equally.  And,  for  the  purpose  of  such  division,  "  he  did 
thereby  authorise  and  empower  his  said  trustees  and  the  survivor 
of  them,  his  heirs,  executors,  and  administrators,  from  time  to  time 
to  sell  and  dispose  of  all  or  any  part  or  parts  of  his  said  freehold 
and  leasehold  messuages,  buildings,  and  hereditaments,  and  real 
and  leasehold  estates,  devised  and  bequeathed  to  them,"  &c. 

The  testator  died  in  1819,  and  his  trustee  John  Bissell  died  in 
1828,  leaving  his  co-trustee  John  Simcox  surviving  him.  John 
Simcox  died  in  1837,  having  by  his  will  devised  to  John  Simcox 
the  younger  (who  was  his  heir-at-law)  and  to  Thomas  Simcox  all 
estates  vested  in  him  as  a  trustee. 

On  the  22nd  of  March,  1844,  John  Simcox  the  younger  and 
Thomas  Simcox  sold  and  conveyed  the  real  estate  in  question  to 
the  plaintiff  Macdonald. 

By  a  deed  poll  of  the  11th  of  April,  1844,  after  reciting  the  will, 
and  that  John  Simcox  the  younger  and  Thomas  Simcox,  as  devisees 
of  the  trust  estate,  had  converted  the  real  estate  into  money  and 
duly  accounted  for  the  same;  the  nephews  and  nieces,  or  the 
[  's-''^  ]  parties  representing  them,  released  John  Simcox  the  *younger  and 
Thomas  Simcox,  and  the  estate  of  John  Simcox  deceased,  from  all 
actions  &c.  in  respect  of  the  devise,  trust,  legacy,  or  other  matter 
in  the  will,  or  any  sales  &c.  made,  or  any  neglect  or  default  in  the 
management  of  the  estate. 

Macdonald  having,  in  1850,  contracted  to  sell  the  property  to  the 
defendant  Walker,  a  question  arose,  whether  he  could  make  a  good 
title.  A  case  was  submitted  for  the  opinion  of  the  Court  under 
Sir  G.  Turner's  Act,  upon  the  following  points  : 

Ist.  Whether,  under  the  indenture  of  the  22nd  of  March,  1844, 
a  legal  and  equitable  estate  in  fee-simple  in  the  property  sold  passed 
to  William  Macdonald. 

2nd.  If  such  estate  did  not  so  pass,  whether  the  defect  was  or  not 
remedied  by  the  deed  poll  of  the  11th  of  April,  1844. 

3rd.  Whether,  under  the  circumstance  hereinbefore  stated, 
William  Macdonald  had  or  not  deduced  a  good  title  to  the 
hereditaments  in  question. 

Mr,  Roupell  and  Mr.  Metcalfe,  for  the  plaintiff,  [questioned 
Cooke  V.  Crawford  (i),  and  cited  Titley  v.  WolMeuholme  (2),  where 

(1)  60  R.  K.  303  (13  Sim.  91).  (2)  64  K.  R.  106  (7  Beav.  425). 
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Lord  Lianodale's  opinion  appears  to  have  been  opposed  to  that  Maodonald 
expressed  in  Cooke  v.  Crawford.    On  this  point  they  commented      wal'kbk. 
on  the  cases  of  Cole  v.  Wade  (1),  Miller  v.  Piiddon  (2),  Bradfai'd  v. 
Beljidd  (3),  Toumhtndv.  Wilson  (4)].     Secondly,  they  argued,  that       [  558] 
even  if  the  plaintiff  was  wrong  on  the  first  point,  still  the  objection 
was  cared  by  the  release  executed  to  the  representatives  of  the  sur- 
viving trustee  by  the  parties  beneficially  interested ;  for  the  legal 
estate  having  passed  by  the  will  of  the  surviving  trustee  to  his 
devisee,  and  having  been  by  him  conveyed  to  the  plaintiff,  the 
release    by   all  the   parties    beneficially  interested   bound  every 
eqoi table  interest,  so  that,   by   these   means,  the  plaintiff  had  a 
complete  legal  and  equitable  title. 

Mr.  Walpole  and  Mr.  Faber,  contra ;  [  659  j 

The  defendant  is  a  willing  purchaser,  but  this  is  not  such  a  title 
as  he  can  be  advised  or  compelled  to  accept.  The  case  is  governed 
by  Cooke  v.  Crawford  (6)^  which  is  exactly  in  point.  Titley  v.  Wol- 
stenholme  is  inapplicable,  for  there  the  word  "assigns"  was  used; 
the  absence  of  which  expression  in  the  power  of  sale  was  observed 
upon  by  Sir  L.  Shadwbll  in  Cooke  v.  Crauford  (5).  The  author  of 
the  power  has  expressly  limited  the  authority  to  the  heir  of  the 
surviving  trustee,  and  the  Court  cannot  alter  it  by  extending  the 
power  to  a  person  not  filling  that  character.  The  inconveniences 
pointed  out  by  the  plaintiff  and  also  by  Lord  Lanodalb  in  Titley  v. 
If  oi«<€M/ioiOTe (6),  assume,  a  descent  to  "improper  persons;"  but 
it  is  just  as  easy  to  suggest  equal  inconveniences  which  would  arise 
from  a  devise  to  "  improper  persons." 

In  Mortimer  v.  Ireland  {7),  the  survivor  of  two  executors  and 
trustees  bequeathed  the  trust  property  to  A.,  upon  the  same  trusts : 
it  was  held,  that  A.  was  not  properly  constituted  a  trustee.  So  in 
Ocklegton  v.  Heap  (8),  where  a  testator  devised  estates  to  trustees, 
their  heirs  and  assigns,  and  the  surviving  trustee  devised  them 
upon  the  same  trusts,  it  was  held,  that  devisees  were  not  duly 
appointed  trustees. 

It  is  true  that  the  sale  to  the  plaintiff  was  made  and  the 
conveyance  executed  by  the  heii*  of  the  surviving  trustee.  That 
would  have  been  right  if  he  had  acted  alone ;  but  he  joined  with 

(1)  10  B.  B.  129  (16  Ves.  27).  (6)  64  E.  E.  110  (7  Beay.  p.  436). 

(2»  91  B.  B.  108  (1  D.  M.  &  G.  335).  (7)  77  E.  E.  74  (6  Hare,  196). 

Ci)   29  B.  R  100  (2  Sim.  264).  (8)  75  E.  B.  232  (1  De  G.  &  Sm. 

(4)  19  B.  K,  398  (1  B.  &  AW.  608).  406). 
(6)  60  B.  K.  305  (13  Sim.  97). 
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Maodonald   a  stranger,   and  this  invalidates  his  acts,  for  it  is  impossible  to 

Walksb.     say  how  much  of  the  discretion  and  responsibility  is  to  be  attributed 

[  •560  ]       to  the  *heir,  and  how  much  to  the  other  person  improperly  clothed 

with  the  legal  estate ;  besides,  the  heir  has  no  estate  vested  in  him 

by  descent,  in  which  case  alone  could  he  execute  the  power,  and  he 

joined  in  his  character  of  devisee,  and  not  of  heir. 

Secondly,  it  does  not  appear  that  all  the  cestuis  que  trust  have 
joined  in  the  deed  poll ;  and,  on  the  whole,  the  defendant  is  not 
compellable  to  take  a  doubtful  title,  as  was  decided  by  Sir  J.  L. 
Knight  Brucb  in  a  case  like  the  present  of  Wilsan  v.  Bennett  (1), 
where  a  testator  gave  a  power  of  sale  to  his  trustees  and  the  survivor, 
"  his  heirs,  executors,  and  administrators,"  and  the  devisee  of  the 
survivor  sold  ;  it  was  held,  on  a  special  case,  that  a  title  dependent 
on  this  point  was  too  doubtful  to  force  upon  a  purchaser. 

Mr.  Roupell,  in  reply. 

The  Master  of  the  Bolls  reserved  his  judgment. 

Aug,ii.       The  Master  of  the  Bolls: 

The  first  question  is,  whether  the  conveyance  of  March,  1844, 
passed  a  legal  and  equitable  estate  in  fee-simple  in  the  hereditaments. 

That  it  passed  a  legal  estate  there  can  be  no  question.  The  legal 
estate  was  vested  in  John  Simcox  the  elder,  in  fee,  and  he  devised  it 
to  John  Simcox  the  younger  and  Thomas  Simcox,  who  conveyed  it 
to  Mr.  Macdonald ;  but  whether  it  passed  the  beneficial  estate  in 
I  •561  ]  these  hereditaments  is  a  question  of  more  doubt.  *The  power  of 
sale  was  given  to  the  surviving  trustee  and  his  heirs,  omitting  the 
word  "  assigns :  "  and,  in  the  case  of  Cooke  v.  Crawford  (2),  Sir  L. 
Shadwbll,  a  Judge  very  conversant  with  matters  of  conveyancing, 
decided,  that  in  that  case,  the  power  was  separated  from  the  estate^ 
and  that  the  estate  was  vested  in  persons  to  whom  no  authority  to 
sell  was  given  by  the  testator's  will,  and  that,  in  such  a  case,  it  was 
the  duty  of  the  testator  to  allow  the  estate  to  descend. 

In  defence  of  this  decision,  which  has  been  the  subject  of  much 
comment,  it  has  been  urged,  that  the  testator  might  have  reposeti 
confidence  in  the  heir  of  the  surviving  trustee,  but  not  in  his 
devisees.  I  do  not  entertain  that  opinion.  It  is  manifestly  impos* 
sible  for  any  man  to  foresee  who  will  be  the  heir  of  the  survivor  of 
his  trustees ;  he  might  be  an  idiot,  lunatic,  infant,  or  alien  ;  and, 
though  it  is  possible  or  even  probable,  that  a  testator  might  repose 
(1)  90  R.  li.  120  (5  De  G.  &  Sm.  475).  (2)  60  R.  R.  303  (13  Sim.  91), 
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a  trust  in  two  persons,  and  that  neitlier  of  them  would,  by  his  will,    Maodokald 
select   as  a  trustee  to  succeed  him  an  incompetent  or  improper     walkkr. 
^^rson,  yet  it  is  quite  impossible,  that  any  reasonable  man  could 
place  confidence  in  the  person  so  liable  to  doubt  and  uncertainty  as 
the  heir  of  the  survivor  of  two  or  more  persons. 

The  decision  also  involves  this  consequence,  that,  since  the  passing 
of  the  Wills  Act  (i.e.  since  the  1st  January,  1888),  if  the  surviving 
trustee  devised  the  trust  estate  to  his  heir-at-law,  as  he  would  take 
by  devise  and  not  by  descent,  nevertheless  (although  by  the  sup- 
position he  was  the  very  person  contemplated  by  the  testator  to 
exercise  the  power,  and  although  the  legal  estate  was  vested  in  him), 
he  could  not  lawfully  sell  or  exercise  the  power,  because  he  obtained 
the  ^estate  by  devise  and  not  by  descent,  and  because,  by  that  [  *^2  ] 
decision,  the  power  is  held  not  to  be  necessarily  incidental  to  the 
estate,  and  that,  if  vested  in  him  at  all,  it  would  only  be  by  descent, 
and  would  not  coalesce. 

It  is  manifestly  also  a  most  inconvenient  doctrine  to  hold,  that  a 
power  is  separated  from,  and  is  not  incidental  to  and  united  with, 
the  legal  estate,  wheresoever  it  may  go. 

This  decision  was,  accordingly,  very  much  canvassed  in  the  case  of 
Tiiley  v.  Wolstenholme  (1) ;  and  Lord  Lanodalb  carefully  considered 
the  matter,  and  delivered  an  elaborate  judgment,  which,  though  it 
does  not  expressly  overrule  the  case  of  Cooke  v.  Crawford  on  this 
point,  yet  his  observations  are  scarcely  reconcileable  with  it ;  and 
he  expressly  decided,  that  the  survivor  of  several  trustees,  in  such  a 
case,  commits  no  breach  of  trust  in  devising  the  trust  estate,  and 
in  not  permitting  it  to  descend,  according  to  the  dictum  of  Sir  L. 
BHAnwBUi  in  the  case  of  Cooke  v.  Crawford. 

Had  this  case  come  before  me  when  my  decree  would  have  been 
final  as  against  every  person  who  could  claim  an  interest  in  the 
csstaie,  I  should  have  felt  it  my  duty  to  decide  between  those  con- 
flicting authorities,  and  to  have  explained,  at  length,  the  reasons 
for  my  dissent  from  either  of  them  ;  but  upon  a  question  of  enforcing 
the  specific  performance  of  a  contract,  the  Court,  having  before  it 
only  the  parties  to  the  contract,  has  always  felt  itself  bound,  in  cases 
of  doabt,  not  to  force  a  doubtful  title  on  a  purchaser,  which  he  may 
be  unable  to  compel  another  person  to  take,  not  bound  by  the 
decision  of  this  Court. 

Independently  of  any  decided  authority,  I  should  have  considered       [  663  ] 
this  to  be  a  case  of  that  description  ;  and  I  could  not  have  forced 
(1)  64  E.  E.  106  (7  Beav.  426). 
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Maodonald  the  estate  upon  the  purchaser,  by  making  a  decision  in  the 
Walkkr.  affirmative  upon  the  first  question :  but  I  have  been  referred  by 
Mr.  Colviile,  the  registrar,  to  a  case  of  Wihon  v.  Bennett  (i),  which 
came  before  Vice-Chancellor  Knight  Bruce  in  April,  1851,  in  which 
the  very  same  point  arose.  I  have  obtained  a  copy  of  that  special 
case,  which  is  not,  as  to  this  point,  substantially  distinguisliable 
from  the  case  before  me.  The  Yice-Chancellor  Knight  Bruce  there 
stated,  that  he  considered  the  case  too  doubtful  to  compel  a 
purchaser  to  take  the  title. 

Whatever  may  be  my  opinion  as  to  what  probably  may  be 
expected  to  attend  the  final  consideration  of  the  question  decided  in 
Cooke  V.  Crawford,  when  that  point  shall  be  fairly  reviewed,  in 
a  case  where  all  persons  interested  are  before  the  Court  and  bound 
by  the  decision,  I  consider  myself  bound  to  adopt  the  view  taken 
by  the  Vice-Chancellor  Knight  Brucb,  and  accordingly,  on  the  first 
question,  I  shall  state,  that,  under  and  by  virtue  of  the  indenture 
of  22nd  March,  1844,  the  legal  estate  in  fee-simple  in  possession  of 
the  hereditaments  comprised  in  the  agreement  of  the  28th  October, 
1850,  did  pass  to  Mr.  Macdonald,  but  that  it  is  not  sufficiently 
certain  that  the  beneficial  interest  in  that  estate  passed  to  him,  to 
induce  this  Court  to  compel  a  purchaser  from  him  to  take  that  title. 

Assuming  that  such  equitable  estate  did  not  so  pass,  the  second 
question  arises,  which  is,  whether  the  defect  was  or  not  remedied 
by  the  deed  poll  of  April,  1844. 
f  564  ]  After  much  consideration  and  examination,  I  am  of  opinion  that 

this  deed  poll  has  remedied  the  defect.  It  is  to  be  observed,  that 
the  legal  estate  passed  by  the  indenture  of  the  22nd  March,  1844, 
and  if  the  trustees  could  have  given  a  good  receipt  for  the  purchase 
money,  the  equitable  interest  would  also  have  passed.  Now  the 
persons  who  were  entitled  to  the  purchase  money  under  the  will  of 
the  testator,  according  to  the  statement  in  this  special  case,  were 
the  ten  nephews  and  nieces  of  the  testator ;  and  the  deed  poll 
recites,  that  there  were  ten  of  such  nephews  and  nieces  who 
survived  the  testator,  and  no  more ;  it  also  specifies  who  they  were ; 
and  it  makes  the  representatives  of  all  the  ten  persons  join  in 
a  deed  poll  releasing  the  trustees,  in  the  fullest  manner,  from  all 
liability,  in  respect  of  this  sale  and  the  purchase  money  paid 
for  it. 

No  person    could  contest  this  sale,   except  one  of  these  ten 
nephews  and  nieces,  or  some  person  claiming  through  them,  and 
(1)  90  E.  R.  120  (5  De  G.  &  Sin.  475). 
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every  such  person  would  be  estopped  from  so  claiming  by  this  deed    Macdokald 
poll,  which  binds  the  estates  of  every  one  of  those  persons.  Walkbr. 

Without  therefore  expressing  any  opinion  as  to  the  authority  of 
the  case  of  Cooke  v.  Crawford^  I  am  of  opinion,  that  the  defect  is 
remedied  by  the  deed  poll,  and  that,  under  the  circumstances, 
Mr.  Macdonald  has  deduced  a  good  title. 


GOOCH  V.  GOOCH(l).  i85i. 

(H  B«av.  666—082 ;  S.  C.  21  L.  J.  Ch.  238 ;  18  L.  T.  0.  S.  231 ;  affirmed,        n/^V^^" 
3  D.  M.  &  G.  366;  22  L.  J.  Ch.  1089.)  nee,  \^,  u, 

A  testator,  during  the  lives  of  the  children  which  M.  G.,  his  daughter,  J^*^^*  Comrt. 

(who  was  living,)  *'had  or  should  have,*'  devised  the  rents  of  an  estate  on  Romilly, 

trufits  for  them,  for  their  lives,  with  a  substituted  gift  to  the  issue  of  any  * 

child  dying  leaving  issue  during  that  period,  and  a  gift  over  to  the  sur-  On  Appeal. 

vivoTs  of  the  children,  on  the  death  of  any,  without  leaving  issue.     The  1853. 

Court,  considering  that  by  the  terms  of  the  gift,  children  bom  after  the  May  4, 7,  33, 

testator  s  death  would  be  included,  held,  that  the  substituted  gift  to  the  ^'^ 

issue  of  the  grandchildren  was  void.  *^ 

Device  in  trust,  after  the  decease  of  the  testator's  surviving  grandchildren  \jot6. 

(children  of  a  living  daughter)  to  settle  an  estate  on  the  eldest  living  GuANWOKTir, 

giundson  of  his  daughter  in  fee,  and  to  sell  the  other  real  estate,  and  divide  L.C. 

the  produce  between  all  the  grandchildren  of  the  daughter,   except  the  [  565  ] 
eldest.     The  Court,  considering  that  this  would  include  unborn  great 
grandchildren  of  the  testator,  decided,  that   both  the  gifts  to  the  great 
grandchildren  were  void. 

The  testator,  William  Tippell,  died  in  1797,  having  duly  executed 
his  will  in  1792. 

At  the  date  of  his  will,  and  at  his  death,  he  had  one  daughter, 
Mary  Gooch,  who  had  then  six  children,  viz.  Mary,  John,  Ann, 
Maria,  George,  and  James  (the  plaintiff). 

I3y  his  will,  he  devised  his  freehold,  copyhold,  and  leasehold 
estates  to  two  trustees  and  their  heirs  &c.,  upon  trust,  to  receive 
the  rents  "  during  the  lives  and  the  life  of  the  survivor  or  longer 
liver  of  all  the  children  which  my  daughter  Mary  Gooch  "  "  hath  or 
shall  have ; "  and,  after  keeping  in  repair  and  deducting  the 
expenses  of  management,  to  pay  "  in  the  support  of  her  my  said 
daughter,  and  in  the  maintenance,  education,  and  bringing  up  of 
all  her  children  which  she  shall,  from  time  to  time,  have  living,  in 
equal  shares  between  her  and  them." 

He  directed  that,  from  and  after  any  of  her  children  should 
attain  twenty-one,  **  during  the  minority  of  her  youngest  living 
child,*'  the  part  of  such  child  should  be  paid  to  him,  and  **  when 

(1)  I/amptoti  V.  lloUnan  (1877)  5  Ch.  D.  183,  46  L.  J.  Ch.  248,  36  L.  T. 
2157,  2o  W.  B.  459. 
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OooGu       the  youngest  of  his  grandchildren  *which  should  live  to  attain  the 

GoocH.       m^  of  twenty-one  years  should  have  arrived  at  that  age/'  then 

[  *otf6  ]       the  savings  of  the  rents  in  the  hands  of  the  trustees  should  be 

divided  amongst  his  said  grandchildren  that  should  be  then  living 

equally. 

If  any  of  his  grandchildren  should  die  under  twenty-one  without 
leaving  any  issue,  his  share  was  to  be  paid  to  his  daughter  and  the 
survivors  equally ;  but  if  any  died  under  twenty-one  leaving  issue, 
such  issue  was  to  be  entitled  to  the  share  of  his  parent. 

And  in  case  Mary  Gooch  died  before  "  all  his  grandchildren  by 
her  should  have  attained  twenty-one,  her  share  was  to  be  paid  to  " 
her  children  and  their  issue,  until  the  youngest  of  such  children 
should  attain  twenty-one,  equally ;  and  if  she  should  be  living  at 
the  time  the  youngest  grandchild  should  attain  twenty-one,  then 
she  was  to  have  lOOZ.  a  year  out  of  the  rents  for  life. 

The  testator  then  proceeded  :  *'  And  from  and  immediately  after 
all  my  grandchildren  by  my  said  daughter  and  the  youngest  of 
them  shall  have  attained  the  said  age  of  twenty-one  years,"  then  I 
direct  the  rents  to  be  paid,  '*  to  and  amongst  my  said  grandchildren 
and  the  issue  of  any  of  them  that  shall  happen  to  die  leaving  issue, 
equally,  share  and  share  alike,  and  to  the  survivors  and  survivor  of 
them,  until  the  decease  of  the  longest  liver  of  my  said  grandchildren, 
provided  that  the  issue  of  any  such  child  or  children  dying  in  that 
time  and  leaving  issue  shall  only  be  entitled  "  to  such  part  as  his 
father  would  have  been  entitled  unto  if  living. 
[  567  ]  And  from  and  immediately  after  the  decease  of  the  survivor  or 

longest  liver  of  his  said  grandchildren,  then  upon  trust,  that  his 
trustees  should  convey  his  Sutton  estate  *'  unto  such  son  of  any  one 
of  his  said  grandchildren  as  should,  at  such  decease  of  the  survivor 
or  longer  liver  of  them,  be  then  the  eldest  living  grandson  of  his 
said  daughter  and  his  heirs  for  ever."  And  he  directed  such  eldest 
grandson  to  take  and  use  the  name  of  Tippell,  and  in  default,  the 
estate  was  given  over.  And  he  directed  the  residue  of  his  real 
estate  to  be  sold,  ''as  soon  as  conveniently  could  be  after  the 
decease  of  the  longest  liver  or  survivor  of  his  said  grandchildren," 
and  he  bequeathed  the  produce  *'  unto  all  and  every  his  grand- 
children (1),  the  children  of  his  daughter,  whether  male  or  female, 
other  than  and  except  such  eldest  grandson  of  his  said  daughter, 
who  would  be  entitled  to  his  Sutton  estate  by  virtue  of  the  devise 
afore  mentioned,  as  should  be  living  at  the  decease  of  the  survivor 

(1)  8ic. 
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of  his  grandchildren,  equally  to  be  divided  between  them,  share       Goooh 
and  share  alike."  Gooch. 

He  directed  his  residuary  personal  estate  to  be  invested  **  until 
his  youngest  grandchild  which  should  live  to  attain  the  age  of  twenty- 
one  years  should  have  attained  that  age,"  and  the  interest  to  be 
paid  to  his  daughter  and  children  equally,  like  the  rents.  **  And 
upon  such  youngest  grandchild  attaining  the  age  of  twenty-one 
years,  he  gave  and  bequeathed  the  principal  money  unto  and 
amongst  his  said  daughter  (in  case  she  should  be  then  living)  and 
her  children,  and  if  she  should  be  then  dead,  then  unto  her  said 
children  and  Ihe  issue  of  any  of  them  that  should  be  then  dead, 
leaving  issue,  in  equal  parts,  shares  and  proportions,"  the  issue  to 
take  the  parent's  share. 

The  testator  died  in  1797,  and  Mary  Gooch,  his  daughter,  died  [  568  ] 
in  1801,  without  having  had  any  other  issue.  Of  her  six  children, 
Mary  died  in  1800,  John  in  1887,  leaving  Watson  Gooch,  his  eldest 
son,  and  the  heir-at-law  both  of  himself  and  the  testator.  Ann 
died  in  1807,  and  there  were  now  living  Maria,  and  George,  who 
had  both  married  and  had  issue,  and  the  plaintiff,  James,  the 
youngest  child,  who  had  attained  his  age  of  twenty-one  in  the 
year  1812. 

In  1800,  a  suit  {Bazire  v.  Tippell)  had  been  instituted,  for  the 
establishment  of  the  will  and  the  performance  of  the  trusts,  in 
which  a  decree  had  been  made,  but  which  contained  no  declaration 
of  rights.  In  1812,  the  youngest  son  (the  plaintiff),  having 
attained  twenty-one,  an  order  was  made  for  letting  the  four 
surviving  children  into  possession  of  the  real  estate,  and  for  pay- 
ment to  them  of  the  accumulations  of  the  rents  and  the  balance  of 
the  personal  estate. 

John  Gooch  having  died  in  1887,  this  bill  was  filed  by  James 
Gooch  (the  copyhold  heir  in  borough  English),  praying  a  declara- 
tion, that  subject  and  without  prejudice  to  the  trusts  declared 
during  the  lives  of  the  children  of  the  testator's  daughter,  and  with- 
out disturbing  the  orders  made,  it  might  be  declared,  that  the 
trusts  declared  of  the  freehold,  copyhold,  and  leasehold  estates 
were  void,  and  that  the  plaintiff  might  be  declared  entitled  to  the 
copyholds. 

Mr.  R.  Palmer  and  Mr.  Craig,  for  the  plaintiff,  the  copyhold 
heir: 
First,  the  trust  for  the  substitution  of  the  issue  for  the  parent, 
R.B. — VOL.  xcn.  1'^ 
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GoocH       during  the  lives  of  the  grandchildren,   is  void  for  remoteness. 

QoooH.       Second ;  the  trusts  of  the  Sutton  estate,  after  the  decease  of  the 

[  **^6u  ]  last  sumvor  of  the  children,  are  also  invalid  for  the  same  ^cause ; 
and,  thirdly,  the  trusts  of  the  real  estate  subsequent  to  the  death 
of  the  last  surviving  grandchildren,  are  also  void  for  remoteness. 

[They  cited  Cadell  v.  Palmer  (i)  ;  Wfiitbread  v.  Lord 
St.  John  (2).] 

[  570  ]  Any  child  of  the  daughter,  though  not  in  esse  at  the  deatli  of 

the  testator,  would  be  included  in  the  class*  and  it  therefore  follows, 
that  a  gift  to  take  effect  after  the  death  of  such  unborn  children 
would  not  vest  within  the  proper  limits,  and  would  consequently 
be  void. 

The  substituted  gift  to  the  issue  of  a  child,  the  devise  of  the 
Sutton  estate,  and  the  residuary  devise,  might  take  effect  in  favour 
of  the  issue  of  unborn  persons,  and  these  limitations  are  wholly 
void.  The  consequence  is,  that  the  whole  of  these  interests  in  the 
borough  English  property  belongs  to  the  plaintiff. 

Mr,  Walpole  and  Mr,  Dickinson,  for  Watson  Gooch : 

Watson  Gooch  took  the  one  fourth  share  of  his  father  John  by 
substitution.  The  substituted  gift  to  the  issue  is  perfectly  valid, 
for  the  only  children  of  Mary  included  are  those  living  at  the  death 
of  the  testator,  and,  therefore,  the  gift  to  their  issue  will  take  effect 
within  the  proper  period.  [They  cited  llingrose  v.  Bramham  (s)  ; 
Butler  V.  Lotte  (4);  Storrs  v.  Benbow  (6).] 
r  571  ]  It  is  clear  that  the  class  must  be  thus  restricted,  for  otherwise, 

as  it  was  always  possible  in  law  for  Mary  to  have  further  issue,  the 
period  at  which  the  youngest  would  attain  twenty-one  and  Mary 
become  entitled  to  her  annuity  could  never,  in  her  lifetime,  be 
ascertained. 

But  if  this  be  not  so,  the  Court,  upon  the  cy-prcs  doctrine,  must 
hold,  that  the  after-born  children  took  estates  tail :  Vanderplank  v. 
King(e). 

(They  also  referred  to  Bateman  v.  Roach  (7)  and  Leake  v. 
Robinson  (8).) 

Mr.  Lloyd,  for  George  Gooch. 

(1)  36  R.  R  128  (1  CI.  &  Fin.  372).  (5)  39  R.  R.  132  (2  My.  &  K.  46\ 

(2)  7  R.  B,  366  (10  Ves.  152).  (6)  64  R.  R.  186  (3  Hare,  1). 

(3)  2  R.  R.  84  (2  Cox.  384).  (7)  9  Mod.  104. 

(4)  ol  R,  R.  259  (10  Sim.  317).  (8)  16  R.  JL  168  (2  Mw.  363). 
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Mr.  Bromley  J  for  his  children.  Gooch 

Mr.  Roupell  and  Mr.  Baily,  for  the  daughter  Maria  and  her       Ooqch, 
hasband,  followed  the  same  line  of  argument,  and  [cited  Mogg  v. 
Mogg  (1)]. 

Mr.  Gren^ide  and  Mr.  MiUer^  for  other  parties. 
Mr.  Craig,  in  reply. 
The  Master  of  thb  Bolls  :  [  ^72  ] 

I  will  consider  this  case. 

Thb  Masteb  of  the  Bolls  :  Dec  i. 

The  question  in  this  case  arises  upon  the  construction  of  the 
will  of  a  testator  of  the  name  of  William  Tippell.  By  his  will, 
bearing  date  the  24th  of  October,  1792,  he  gave  all  his  freehold, 
copyhold,  and  leasehold  estates  to  William  Bazire  and  Jonathan 
Tippell,  their  heirs,  executors,  administrators,  and  assigns  in  these 
words :  "  Upon  trust  to  receive  the  rents  and  profits  of  my  real 
estate  during  the  lives  and  the  life  of  the  survivor  or  longer  liver  of 
all  the  children  which  my  daughter  Mary,  the  wife  of  John  Gooch, 
hath  or  shall  have,"  to  be  applied  upon  trusts,  which  may  be  con- 
veniently divided,  for  the  sake  of  clearness  of  reference,  into  three 
branches. 

The  first  set  of  trusts  relates  to  the  income  of  the  trust  estates, 
from  the  death  of  the  testator  until  his  youngest  grandchild  attains 
twenty-one.  The  second  set  of  trusts  relates  to  the  income  of  the 
trust  estates,  from  the  time  of  the  youngest  grandchild  attaining 
twenty-one,  until  the  death  of  the  last  surviving  grandchild,  and 
the  third  set  of  trusts  professes  to  dispose  of  the  property,  after 
the  death  of  the  last  surviving  grandchild  of  the  testator.  The 
first  set  of  trusts,  which  relate  to  the  income  of  the  trust  estates 
until  the  youngest  grandchild  attains  twenty-one,  are,  that  the 
rents  shall  be  applied  first  in  keeping  the  houses  and  buildings  in 
repair,  and  in  discharging  annuities  after  mentioned,  secondly,  in 
paying  expenses  of  trustees,  third  in  support  of  his  daughter  Mary 
Gooch,  and  in  the  maintenance  and  education  of  all  her  children 
who  may  be  living,  from  time  to  time,  in  equal  shares, — i.e.  *one  [  *578  ] 
share  to  bis  daughter,  and  one  other  equal  share  to  each  of  the 
children.  When  any  child  attains  twenty>one  during  the  minority 
of  the  youngest  living  child,  the  proper  share  is  to  be  paid  to  that 

(1)  16  R  E.  186  (1  Mer.  664). 

15—2 


228  1851.     CH.     14  BEAV.  578-674.  [r.r, 

QoocH  child.  If  any  child  die  under  tweDty-one  without  issue,  the  share 
GoocH.  ot  that  child  is  to  be  equally  divided  between  Mary  Gooch  and  her 
surviving  children.  If  any  child  die  under  twenty-one  with  issue, 
the  issue  are  to  take  the  share  of  the  parent. 

If  Mary  Gooch  die  before  her  youngest  child  attain  twenty-one, 
her  share  is  to  be  divided  amongst  the  other  children  and  their 
issue,  until  the  youngest  child  attains  twenty-one. 

Then  come  the  second  set  of  trusts,  which  provide,  that  when 
the  youngest  child  attains  twenty-one,  all  arrears  and  accumula- 
tions, and  the  rents  then  due,  are  to  be  divided  amongst  the 
children  then  living  equally.  If  Mary  Gooch  shall  happen  to  be 
living  when  the  youngest  child  attains  twenty-one,  then  the  here- 
ditaments are  to  be  charged  with  an  annuity  of  100/.  per  annum 
for  Mary  Gooch  for  her  life,  for  her  separate  use,  and  also  with  an 
annuity  of  202.  to  the  testator's  brother  Thomns  Tippell,  and  a 
similar  annuity  to  his  sister  Elizabeth  Seawater,  if  they  are  then 
alive;  and  subject  thereto,  when  the  youngest  child  has  attained 
twenty-one,  the  rents  &c.  are  to  be  divided  amongst  the  children, 
and  the  issue  of  any  of  them  that  shall  happen  to  die  during  the 
life  of  the  surviving  child,  provided  that  the  issue  of  a  child  dying 
in  that  time  and  leaving  issue  shall  only  take  the  parent's  share. 

Then  comes  the  third  set  of  trusts,  which  provide,  that  upon  the 
death  of  the  surviving  grandchild,  the  trustees  shall  convey  the 
property  at  Sutton,  charged  with  a  proportion  of  the  subsisting 
[  *ri7i  ]  annuities,  to  the  *eldest  living  grandson  of  Mary  Gooch  in  fee, 
with  a  proviso  for  shifting  the  estate  to  the  next  eldest  grandson  of 
Mary  Gooch,  in  case  the  eldest  do  not  take  the  name  and  arms 
of  Tippell. 

The  testator  then  directs  the  residue  of  the  real  estate,  subject 
to  the  payment  of  the  residue  of  the  subsisting  annuities,  to  be 
sold,  and  the  produce  thereof,  together  with  the  rents  until  sale, 
to  be  paid  in  these  words :  '*  Unto  all  and  every  my  grandchildren, 
the  children  of  my  daughter,  other  than  and  except  such  eldest 
grandson  of  my  daughter,  who  will  be  entitled  to  my  Sutton 
estate  "  equally.  The  will  contains  a  clause  directing  the  receipt 
of  trustees  to  be  good  discharges,  a  power  of  appointing  new 
trustees ;  and  also  a  direction  to  the  trustees  and  executors  to 
convert  personal  estate  into  money,  and  thereout  to  pay  legacies 
and  fines  on  admission  to  the  copyholds. 

And  the  testator  then  directs,  that  the  residue  of  his  personal 
estate  shall  be  invested  until  his  youngest  grandchild  shall  attain 
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trwenty-one,  and  out  of  the  produce  thereof,  they  are  to  pay  the  Goooh 
annoities,  and  the  balance  of  the  income  is  to  be  applied  in  aid  of  goocu. 
the  rents  of  the  real  estate,  as  before  directed;  and  upon  the 
youngest  grandchild  attaining  twenty-one,  the  principal  is  to  be 
divided  between  his  daughter  and  her  children,  or  such  of  them  as 
shall  be  then  living,  and  the  issue  of  a  deceased  child  were  to  take 
the  parentis  share.  The  testator  appointed  William  Bazire  and 
Jonathan  Tippell  executors. 

The  testator  died  in  January,  1797,  leaving  his  daughter,  Mary 
Gooeh,  surviving  him.  She  had,  at  that  time,  by  her  first  husband, 
one  daughter  living,  but  who  died  before  her  mother  without  issue, 
and  by  her  *second  husband,  Mary  Gooch  had  living,  at  the  death  [  •sts  ] 
of  the  testator,  five  children,  all  of  whom  survived  her,  and  of 
whom  three  are  now  living.  One  of  them  is  James  Gooch  the 
plaintiff,  who  is  the  youngest  son  and  customary  heir  in  borough 
English  of  the  testator,  and  also  his  legal  personal  representative. 
Watson  Gooch,  the  first  defendant  on  the  record,  is  the  grandson 
and  heir-at-law  of  the  testator  so  far  as  regards  the  freeholds. 
Mary  Gooch  had  no  children  born  after  the  death  of  the  testator. 

The  plaintiff  contends,  1st,  that,  upon  a  true  construction  of  the 
will  of  the  testator,  the  trusts  for  the  substitution  of  the  issue 
for  the  parent  after  the  youngest  child  has  attained  twenty-one ; 
2nd,  That  the  trusts  of  the  Sutton  estate,  after  the  decease  of  the 
last  survivor  of  the  children ;  and  3rd,  The  trusts  as  to  the  pro- 
ceeds of  the  residue  of  the  real  estate  directed  to  be  sold  on  the 
death  of  the  last  surviving  child,  are  all  void,  because  they  are  not 
limited  to  take  effect  within  the  time  prescribed  by  law ;  and  that, 
these  trusts  being  void,  the  testator  has  not,  by  his  will,  made  any 
disposition  of  the  property  given  to  each  child  of  Mary  Gooch  after 
the  death  of  that  child,  and  that,  consequently,  he  is  entitled  to 
the  lands  held  in  borough  English,  as  the  heir  of  the  testator, 
according  to  the  custom,  on  the  decease  of  each  child  of  Mary 
Gooch. 

This  question  depends  upon  what  children  of  Mary  Gooch  are 
included  in  the  words  of  the  will  I  have  already  stated.  Whether, 
in  other  words,  the  word  "living"  confines  the  gift  to  the  children 
of  Mary  Gooch,  who  might  be  living  at  the  date  of  the  testator's 
death,  or,  secondly,  whether  it  is  to  be  extended  to  the  period  of 
the  decease  of  Mary  Gooch,  and  thus  include  all  children  whom 
she  might  by  possibility  have,  or  *whether,  thirdly,  it  is  to  be  con-  [  ♦oze  ] 
strued  as  including  the  children  who  might  be  alive,  from  time  to 
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Qoocu       time,  until  the  youngest  of  them  for  the  time  being  attained  the 

GoocH.      *g®  of  twenty -one  years. 

The  words  are,  during  the  lives  "  and  the  life  of  the  survivor  or 
longer  liver  of  all  the  children  which  my  daughter  Mary  hath  or 
shall  have.*'  It  is  urged  by  those  who  contend  for  the  validity  of 
this  devise,  that  the  time  specified  for  the  ascertaining  the  class  is  the 
death  of  the  testator;  and  although  the  words  "shall  have*'  import 
children  born  after  the  date  of  the  will,  they  are,  it  is  said,  easily 
satisfied,  by  referring  them  to  the  period  which  might  elapse 
between  the  execution  of  his  will  and  his  decease.  In  support  of 
this  view  of  the  case,  I  was  referred,  amongst  others,  to  the  cases 
of  Sprackling  v.  Hanier  (i),  Stoirs  v.  B€nhoxc{2),  Butler  v.  Loire  (3), 
in  all  which  cases,  the  words  importing  futurity  were  so  confined ; 
and  it  was  held  by  Sir  John  Leach,  in  Storrs  v.  Benbow,  that  the 
Court  would  not  construe  a  will  to  include  all  the  issue  which  might 
be  born,  for  this  reason:  that  the  Court  will  not  attribute  to  any 
testator  an  intention  so  improbable,  as  to  postpone  the  distribution 
of  the  residue  until  the  death  of  all  the  children  who  might  be  bom 
to  the  person  named  in  the  will. 

They  contend  also,  that  the  rule  prevailing  in  the  construction 
of  instruments  of  this  description  is,  that  the  class  is  to  be 
ascertained  when  the  distribution  is  to  take  place,  and  that  the 
distribution  here  takes  place  immediately  on  the  decease  of  the 
testator,  by  the  division  of  the  rents  between  Mary  Gooch  and  her 
children. 

[  577  ]  It  is  however  to  be  observed,  that  the  cases  cited  relate  exclusively 

to  personal  estate,  and  have  been  considered  as  defining  an  excepted 
class,  but  not  as  shaking  the  general  rule,  and  where,  in  the 
absence  of  any  particular  words  importing  the  contrary,  the  class 
to  take  would  be  determined  at  the  death  of  the  testator,  if  effect  is 
to  be  given  to  words  importing  futurity,  it  must  be  to  admit 
children  born  subsequently  to  that  period.  This  ix)int  was  fully 
discussed  and  settled  in  the  case  of  Mogg  v.  Mofjg  (4).  In  that  case 
the  testator  devised  an  estate  to  trustees,  in  trust  to  pay  the  rents 
for  the  maintenance  of  the  child  and  children  begotten  and  to  be 
begotten  of  his  daughter  Sarah.  The  same  argument  urged  here 
was  urged  there,  that  the  words  might  be  satisfied  by  admitting  the 
children  born  after  the  date  of  the  will  and  previous  to  the  death  of 
the  testator;  but  the  Court  of  Kt  B.  certified,  that  all  the  children 

(1)  1  Dick.  34:1.  (3)  51  E.  B.  259  (10  Sim.  317). 

(2,  39  R.  K.  132  (2  My.  &  K.  46).  (4)  15  K  B.  185  (1  Mer.  654). 
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bom  after  the  death  of  the  testator  took  interests  under  this  devise,       Goooa 
and  Sir  William  Grant  confirmed  this  certificate.  Gooch. 

Upon  looking  attentively  at  the  words  of  this  will,  I  am  unable 
to  distinguish  the  expressions  contained  in  it,  from  those  employed 
by  the  testator  in  the  case  of  Mogg  v.  Mogg.  There,  the  words 
were,  "  begotten  and  to  be  begotten ;  "  here  the  words  are,  **  hath 
or  shall  have."  The  case  of  Mogg  v.  Mogg  has  always  been  con- 
sidered a  leading  case,  as  illustrating  the  rules  which  regulate  the 
classes  of  children  entitled  to  take  under  devises,  whether  immediate 
or  future.  I  concur  with  the  conclusion  come  to  in  that  case,  and 
I  consider  that  it  binds  and  concludes  the  question  here,  so  far  as 
to  let  in  children  of  Mary  Gooch,  who  might  be  *bom  subsequently  [  '^ts  ] 
to  the  death  of  the  testator,  unless  there  be  other  passages  in  the 
will,  cutting  down  or  destroying  the  effect  of  these  words. 

The  circumstance  that  no  children  of  Mary  Gooch  were  bom 
after  the  death  of  the  testator  cannot,  it  is  manifest,  affect  or  alter 
the  conclusion.  The  rule  of  law  is  clear,  that  the  gift  is  bad 
altogether,  if  some  of  the  class  are  incapable  of  taking  by  reason  of 
that  rule.  Were  it  not  so,  the  validity  of  the  devise  would  depend 
on  the  fact  of  whether  the  testator  died  a  few  years  sooner  or 
later. 

In  looking  through  the  rest  of  the  will,  I  find  no  words  to  qualify 
or  weaken  the  effect  of  the  words  letting  in  the  future  children  of 
Mary  Gooch ;  on  the  contrary,  the  whole  scope  and  object  of  the 
will  plainly  point  to  the  admission  to  share  in  the  rents,  of  children 
who  might  be  bom  after  the  testator's  death.  Then,  he  afterwards 
speaks  of  all  the  children  she  shall,  from  time  to  time,  have  living, 
and  the  ultimate  division  of  the  rents  on  the  youngest  child  attain- 
ing twenty -one  is,  **  amongst  my  said  grandchildren  that  shall  be 
then  living." 

Assuming,  however,  children  born  subsequently  to  the  date  of 
the  testator's  decease  to  be  included,  it  is  still  a  question  up  to  what 
period  it  was  the  testator's  intention  to  admit  them.  On  this 
subject,  I  have  arrived  at  the  conclusion,  that  the  words  of  the  will 
do  ijot  point  to  the  death  of  Mary  Gooch  as  this  period,  and  for  this 
reason ;  the  will  provides  for  the  event  of  the  youngest  child  of 
Mary  Gooch  attaining  twenty-one  in. her  lifetime.  Now,  it  is 
obvioas,  that  it  would  be  wholly  inconsistent  with  this  provision, 
that  it  should  remain  a  matter  of  uncertainty,  until  the  death  of 
Mary  Gooch,  which  was  or  might  be  her  youngest  child.  I  *  think  [  ♦sts  ] 
that  the  words  used  by  the  testator  here  and  throughout  the  will 
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GoocH  show,  that  be  considered  that  the  class  was  to  be  ascertained  when 
Goocu.  ^^^  youngest  child  of  Mary  Gooch,  for  the  time  being,  attained 
twenty-one,  and  that  he  considered  the  possibility  of  any  child 
being  born  to  Mary  Gooch,  after  the  next  former  living  child  had 
attained  twenty-one,  was  a  contingency  so  remote,  as  not  to  be 
worth  providing  against. 

The  real  construction  of  the  will  of  the  testator  appears  to  me  to 
be  the  only  remaining  one, — viz.  that  it  included  the  children  who 
might  be  living,  from  time  to  time,  during  the  life  of  Mary  Gooch, 
whether  born  after  or  before  the  death  of  the  testator,  until  the 
period  when  the  youngest  of  her  living  children  attained  the  age  of 
twenty-one.  This  is  confirmed  by  the  following  various  expressions 
in  the  will, — viz. :  "  all  her  children  which  she  shall  from  time  to 
time  have  living;"  "her  youngest  living  child;*'  "when  the 
youngest  of  my  grandchildren  which  shall  live  to  attain  the  age  of 
twenty-one  years  shall  have  arrived  at  that  age;"  "amongst  my 
said  grandchildren,  that  shall  be  then  living  equally." 

The  ohyioiXQ  piimd  facie  meaning  of  all  these  expressions  is,  not 
only  to  include  children  of  Mary  that  might  be  born  after  the 
decease  of  the  testator,  but  also  to  point  to  the  fluctuations  which 
might  take  place  in  that  class,  until  the  youngest  child,  for  the  time 
being,  attained  the  age  of  twenty-one  years. 

The  result  of  this  construction,  if  correct,  is,  that  the  testator 
has  attempted  to  do  that  which  by  law  he  is  not  permitted  to  do, 
and  has  attempted  to  give  interests,  as  purchasers,  to  the  unborn 
children  of  the  unborn  children  of  his  daughter. 
[  580 1  I  am  of  opinion,  therefore,  that  the  limitations  to  the  issue  of 

the  children  of  Mary  Gooch  who  might  be  born  after  the  decease  of 
the  testator,  are  void  for  remoteness,  and  that  in  these  respects,  I 
must  declare  that  the  testator  died  intestate. 

The  disposition  of  the  residue  of  the  real  estate  is  obscure,  by 
reason  of  some  clerical  error  which  appears  to  have  crept  into  the 
will.  The  words  are,  **  Unto  all  and  every  my  grandchildren,  the 
children  of  my  daughter,  other  than  and  except  such  eldest  grand- 
son of  my  daughter,  who  will  be  entitled  to  my  Sutton  estate."  As 
it  stands,  there  is  a  contradiction  in  terms,  but  I  think  the  meaning 
is  clear.  The  testator  ha&  previously  exhausted  the  limitation  in 
favour  of  his  grandchildren,  and  after  the  decease  of  the  survivor 
of  them,  had  disposed,  or  endeavoured  to  dispose,  of  the  Sutton 
estate  in  favour  of  one  great  grandchild — viz.  the  eldest ;  and  he 
then  proceeds  to  dispose  of  the  residue  of  his  real  estate  in  favour 
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of  the  judgment.    His  Honour  has  very  accurately  in  bis  judgment       Ooooh 
said  that  the  trusts  may  be  divided  into  three  periods  ;  first,  what       Gooou. 
he  calls  the  minority  trusts ;  *secondly,  the  trusts  after  the  expira-       L  ^^^  ] 
tion  of  the  minority  trusts,  to  whatever  period  they  were  to  endure; 
and,  thirdly,  the  trusts  that  were  to  take  effect  after  the  determina- 
tion of  the  second  series  of  the  trusts,  namely,  the  conveyance  of 
the  Sutton  estate  to  the  eldest  great  grandson,  and  the  sale  of  the 
other  estates,  and  the  division  of  the  proceeds  among  the  other  great 
grandchildren. 

With  respect  to  the  minority  trusts,  I  entirely  concur  with  the 
Master  of  the  Bolls  in  the  conclusion  at  which  he  has  arrived, 
namely,  that  they  were  meant,  subject  to  the  qualification  I  will 
presently  mention,  to  include  all  children  that  the  daughter  then 
had  or  should  thereafter  have.  There  was  a  great  deal  of  argument 
as  to  the  period  at  which  the  class  was  to  be  ascertained,  and  rules 
of  construction  were  referred  to.  Such  rules  are  very  useful  for 
guiding  persons  in  ordinary  cases,  but  what  a  testator  means  as  to 
the  period  at  which  the  class  is  to  be  ascertained  when  he  makes  a 
bequest  to  all  the  children  of  a  particular  person,  is  evidently  a 
matter  as  to  which  any  positive  rule  must  ever  bend  to  particular 
circumstances,  and  to  the  particular  language  of  the  will.  In  the 
present  instance  I  cannot  entertain  the  least  doubt  that  the  Master 
OF  THE  Bolls  was  quite  right  in  saying  that  the  testator  certainly 
contemplated  children  to  be  born  after  his  will  and  after  his  death, 
and  that  so  long  as  there  were  children  to  be  maintained  during 
the  minority  he  meant  those  children  to  take  the  benefit  of  the 
trust :  there  is  nothing  to  lead  to  the  supposition  that  he  meant 
that  arbitrarily  to  depend  on  whether  the  child  should  be  born  after 
his  death  or  before  his  death.  My  attention  has  been  very  pro- 
perly called  to  what  I  believe  I  omitted  to  state,  namely,  that  there 
was  a  child  born  after  the  date  of  the  will  and  before  the  testator*s 
death :  that  child,  according  to  any  construction,  "^ would  be  held  as  I  *'^^^  ] 
intended  to  be  let  in ;  and  what  difference  it  would  make  if  the 
testator  died  the  day  after  his  will,  and  before  the  child  was  born, 
turns  out  to  be  immaterial.  It  seems  perfectly  clear  that  he  meant 
that  all  the  children  of  his  daughter  who  were  in  a  state  of  minority 
shoold  have  the  benefit  of  the  trust.  Then  it  was  said,  arguing 
certainly  quite  logically,  that  the  trust  was  one  that  must  endure 
to  the  remotest  period  of  the  life  of  the  testator's  daughter,  because 
it  could  not  be  told  that  she  might  not  have  another  child  to  come 
into  a  state  of  minority.     To  this  I  give  the  same  answer  that  the 
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QoocH       Master  of  the  Bolls  gave  in  his  judgment,  namely,  that  when  the 
GoocH.      testator  said  the  trust  was  to  include  all  children,  he  meant  it 
should  include  all  children  up  to  the  time  when  every  existing 
child  had  attained  twenty-one,  and  the  contingency  that  after  that 
period  there  might  yet  be  another  child  born  who  would  be  in  a 
state  of  minority,  and  therefore  under  the  necessity  of  having  the 
benefit  of  the  trust,  is  a  contingency  against  which   he  did  not 
provide,  and  which  he  probably  never  contemplated  as  at  all  likely. 
It  could  not  happen  in  the  ordinary  course  of  nature  unless  by  the 
death  of  all,  or  almost  all,  of  the  younger  children,  and  then  that 
all  the  elder  children  should  have  attained  twenty-one.    It  might 
have  happened  if  all  but  Mary  Bazire  had  died  almost  immediately 
after  the  testator,  and  she  had  attained   twenty-one,  which  she 
certainly  did,  and  then  the  daughter  had  had  another  child  born. 
That  would  have  been  a  contingency  that  would  have  created  the 
difficulty  suggested;   but  the  answer  to  that  is,  and  it  is  a  very 
common  answer  in  all  these  cases,  that  one  must  not  suppose  a 
testator  to  have  made  a   will   that  would  be  perfect  for  a   con- 
veyancer's precedent.     Testators  make  their  wills  with  reference 
to  what  they  know  is  the  state  of  their  own  families.     For  ordinary 
[  •382  ]       contingencies   the  will  in   *que8tion   is  perfectly  sufficient :    the 
testator's  meaning  I  take  to  be  this  ;  that  so  long  as  his  daughter 
had  any  child  under  the  age  of  twenty -one  years,  whether  those 
children  were  already  in  esse  or  should  come  in  esse  during  his 
life  or  should  come  in  esse  after  his  death  was  quite  immaterial, 
that  so  long  as  there  were  any  of  them  in  a  state  of  minority,  he 
created  this  trust  adapted  for  the  maintenance  of  these  children : 
as  each  child  got  out  of  his  minority  he  was  to  take  an  aliquot 
share,  with  a  like  share  during  his  minority  appropriated  to  his 
maintenance.    That  is  the  scope  of  the  first  trust :  it  is  in  truth, 
when  put  into  plain  language,  a  trust  that  during  the  minority  of 
any  child  born  or  to  be  born  of  his  daughter  he  gave  the  rents 
to   the   trustees   upon  certain  trusts ;  what  those  trusts  are  it  i^ 
immaterial  to  speculate  upon.     That   is  a  perfectly  good  trust; 
about  that  there  is  no  question  :  it  has  long  ago  expired,  but  it  is 
necessary  to  consider  the  nature  of  it  with  a  view  to  the  ulterior 
limitations. 

The  next  trusts  commence  when  all  the  children  have  attaiued 
twenty-one,  that  is  to  say,  they  commence  at  a  period  clearly  within 
the  allowed  limits,  because  they  commence  at  a  period  that  cannot 
by  possibility  be  more    remote    than    the  life  of  the  daughter 
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and  twenty-one  years  after.     For  whose  benefit  are  those  trusts,       Qooor 
referred  to  by  the  Master  of  the  Bolls  as  the  second  series  of       ooooh. 
trusts.     (His  Lordship  here  read  that  portion  of  the  will  which  had 
reference  to  the  trusts  after  the  youngest  child  of  Mary  Gooch 
attained  twenty-one,  and  then  proceeded.)     First  of  all,   whom 
does  the  testator  mean  by  grandchildren.     He  had  six  grandchildren, 
and  a  doubt  that  passed   through   my  mind  at  one  time  was, 
whether  that  was  a  trust  for  all  the  six ;  but  I  have  come  clearly  to 
the  conclusion  that  it  was  a  trust  for  the  four  only  who  were  sur- 
viving at  the  time  of  the  *youngest  attaining  twenty- one,  and  for      [  •383] 
the  following  reason.    During  the  minority,   if  any  died  leaving 
issue,  those  issue  were  to  be  substituted  for  them,  if  they  died  not 
leaving  issue  (the   two  who  died,  died  during  the  minority  not 
leaving  issue)  they  were  to  cease  to  have  any  further  interest  during 
the  minority ;  and  I  think  I  may  reasonably  infer  from  that  that 
the  testator  could  not  have  meant,  that  when  the  minority  ended 
there  should  be  revived  for  them  or  their  representatives  an  interest 
which  had  ceased  during  the  minority.     I  therefore  come  to  the 
conclusion   that  by  ''  my    said    grandchildren "    he   means    the 
grandchildren  living  when  the  minority  trust  ceased,  namely  the 
four. 

The  first  trust  then  when  the  minority  trust  ceased,  that  is  the 
first  trust  at  the  period  not  beyond  the  prescribed  limits,  was  a 
trust  for  four  persons  as  tenants  in  common  for  their  lives.  That 
is  not  too  remote,  because  it  does  not  tend  to  perpetuity  to  give  a 
life  interest  at  the  end  of  a  life  in  being  and  twenty-one  years  after. 
If  a  person  gives  only  a  life  interest  then  his  estate  is  alienable  just 
as  if  he  had  given  an  estate  in  fee  simple,  for  the  person  who  has 
a  life  interest  together  with  the  person  who  is  heir-at-law,  or 
otherwise  has  the  remainder,  can  convey  the  fee :  that  is  all  that  is 
meant  to  be  secured.  At  the  determination  therefore  of  the 
minority  trusts  the  persons  to  take  were  four  persons  then  in  esse, 
to  take  as  tenants  for  their  respective  lives.  That  is  clearly,  in  my 
opinion,  a  good  trust,  and  so  thought  the  Master  of  the  Bolls.  But 
then  what  is  to  become  of  the  share  of  each  after  his  death.  I  think 
it  would  have  been  a  perfectly  good  trust  if  it  had  been  a  trust  for 
the  four  with  benefit  of  survivorship  among  them ;  because, 
applying  the  same  test  as  before,  the  four  together  with  the  party 
^«rho  had  the  fee,  the  heir-at-law  it  would  be  in  this  case  if  the 
limitation  over  is  *bad,  could  then  convey  the  fee.  Whether  it  were  [  *«^84  ] 
one    life   or    a  dozen  lives  surviving,  still,  according  to  the  old 
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Oooon  expression,  the  candles  are  all  burning  out  at  once,  and  therefore 
GoocH.  *he  whole  together  could  convey  the  fee.  If  therefore  the  trust  had 
been  for  the  benefit  of  the  grandchildren  and  the  survivors  it  would 
have  been  perfectly  good;  but  that  is  not  the  trust  here;  it  is 
according  to  the  true  construction  for  the  benefit  of  each  for  his 
life,  and  at  the  expiration  of  the  life  estate  to  the  survivors 
if  there  is  no  issue  of  the  pariy  dying,  but  if  there  is  issae 
then  to  the  issue  of  that  party.  Now  that,  in  spite  of  certain  dicta 
in  Fearne  and  other  books  that  to  give  an  estate  to  a  party  for  life 
if  he  shall  survive  is  often  nothing  more  than  a  remainder,  is 
in  truth  a  contingent  limitation  ;  because,  interpreted,  it  is 
this,  *'  I  give  one-fourth  to  my  grandson  James  for  his  life,  and 
after  his  death  one-third  of  his  one-fourth  to  my  grandson  John 
Tippell  if  he  is  living,  if  he  is  not  living  to  his  children ;  another 
third  to  my  grandson  George  if  he  is  living,  but  if  he  is  not  living 
to  his  children ;  another  third  to  my  granddaughter  Maria  if  she  is 
living,  if  she  is  not  living  to  her  children."  Now  it  is  plain  that, 
applying  the  test  of  whether  at  the  prescribed  period  there  are 
persons  capable  of  conveying  the  fee,  it  fails,  and  that  here  the 
survivors  could  not  by  concurring  convey  the  fee.  The  life  interests 
are  all  fixed  and  determined,  but  nobody  can  say  what  the  remainder 
over  upon  the  death  of  each  is.  It  is  true  that  if  you  could  read 
the  limitation  as  to  survivors  only,  it  would  be  good.  In  my  opinion, 
the  limitation  over  cannot  be  sustained :  it  will  not  do  to  say  that 
in  one  contingency  the  party  is  in  esse,  though  in  another  he  is  not 
in  esse,  and  that  in  the  case  where  he  is  in  esse  it  is  good :  the 
limitation  must  be  such  as  to  enable  the  absolute  fee  to  be  disposed 
of  within  the  prescribed  limits. 
[  385  ]  Concurring  then  as  I  do  with  the  Master  of  thb  Bolls  in  his 

interpretation  as  to  the  class  of  children  that  were  contemplated, 
and  as  to  the  minority  trusts,  and  considering  the  declaration  as  to 
the  second  class  of  trusts  to  be  correct,  I  do  not  concur  in  the  con- 
sequential direction  giving  to  the  plaintiff  and  to  the  defendants 
George  Gooch  and  Maria  Cana  life  interests  with  benefit  of 
survivorship  between  them ;  that  is,  the  trust  substituting  the 
issue  having  been  held  to  be  bad,  his  Honour  has  declared  that  the 
survivors  take  as  if  there  were  no  such  limitation  to  the  issue.  I 
think  that  is  not  correct,  and  it  is  this  passage  to  which  I  alluded 
as  one  for  which  I  do  not  find  any  warrant  in  the  judgment  as 
reported.  I  quite  agree  in  saying  that  the  limitation  to  the  issue  of 
the  grandchildren  is  void  ;  but  the  consequence  I  arrive  at  is  that 
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each  of  the  four  grandchildren  took  for  their  lives  only,  and  that 
all  the  limitations  over  after  that  during  the  subsistence  of  that 
second  trust  were  void,  and  consequently  lapsed  to  the  heir-at-law 
as  to  the  freeholds,  and  to  the  customary  heir  as  to  the  copyholds. 

The  only  remaining  point  is  one  the  decision  of  which,  from  what 
I  have  said,  follows  as  a  matter  of  course,  namely,  the  ulterior 
trasta  for  the  conveyance  of  the  Sutton  estate,  and  the  distribution 
of  the  proceeds  of  the  residuary  estate.  Inasmuch  as,  in  my  opinion, 
that  was  not  to  take  place  until  after  tlie  termination  of  the  second 
trust,  that  is,  not  until  after  the  termination  of  lives  not  in  being, 
or  not  necessarily  in  being,  during  the  life  of  the  testator,  I  concur 
with  the  Mastbr  of  thb  Rolls,  in  that  which  I  suppose  was  the  main 
question  here,  in  thinking  that  it  was  too  remote.  That  decision 
depends  upon  the  first  point  I  adverted  to,  namely,  tliat  the 
daughter's  children  contemplated  by  the  testator  were  not  only 
children  to  be  bom  in  his  lifetime,  but  also  children  to  be  born 
subsequently.  The  consequence  is,  *that  I  concur  with  the  Master 
OF  THB  BoiJiS  in  everything  except  the  disposition  of  the  rents  and 
profits  during  the  lives  of  the  grandchildren. 

I  may  as  well  add  that  there  is  no  foundation  for  the  notion  that 
a  decree  to  execute  the  trusts  of  a  will  makes  the  trusts  valid  which 
are  bad  on  the  face  of  the  will.  Such  a  decree  only  establishes  the 
will  against  the  heir,  and  orders  the  will  to  be  carried  into  effect  in 
such  manner  as  the  Court  shall  direct. 


GOOOH 
GOOOH. 


[  •386  ] 


CLEOBUEEY  v.   BECKETT. 
CLEOBUREY  v.   TURNER. 

(14  Beav.  583—590.) 

A  devise  to  the  children  of  A.  held  not  to  be  revoked,  by  an  expression  in 
a  oodidl  that  they  were  not  intended  to  take  any  beneficial  interest  under 
the  will  or  codicil. 

A  testator  devised  his  real  estate  to  his  brother  William  for  life,  with 
Temainder  to  his  first  and  other  sons  in  tail,  with  remainders  over ;  and  he 
bequeathed  his  residuary  personal  estate  between  his  nephews  and  nieces. 
By  a  oodidl,  he  revoked  his  will,  so  far  only  as  it  was  altered  by  the  codicil, 
and  he  gave  to  his  nephews  and  nieces,  except  (as  he  said)  his  brother 
William's  children,  "who  are  not  intended  to  take  any  beneficial  interest 
under  his  will  or  thu  codicil,"  1,000/.  each  :  Held,  that  the  devise  to  the 
children  of  William  was  not  revoked. 

Thb  testator,  by  his  will  dated  in  1817,  devised  his  real  estates 
to  two  trustees  and  their  heirs  (subject  to  certain  annuities),  to  the 
use   of  his  brother  William  Beckett  for  life,  with  remainder  to 
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Cleobdrey  trustees  to  preserve  &c.  with  remainder  to  the  use  of  the  first  and 
Bbckbtt.  other  sons  of  the  body  of  William  Beckett,  successively,  in  tail 
male,  and  **  for  want  of  such  issue,"  to  the  use  of  the  plaintiff  for 
life,  with  divers  remainders  over.  And  he  gave  the  residue  of  his 
personal  estate  to  his  executors,  upon  certain  trusts  for  all  and 
every  of  his  nephews  and  nieces,  the  children  of  his  brothers  and 
sisters  living  at  the  time  of  his  decease,  equally. 

In  1835,  the  testator  made  a  codicil  to  his  will,  which  was  duly 
attested,  and  commenced  as  follows :  "  This  is  a  codicil  to  my  will, 
and  I  revoke  the  same  so  far  only  as  it  is  altered  by  the  codicil, 
and  no  further  or  otherwise.*'  He  proceeded :  **  I  give  to  my 
nephews  and  nieces  now  living  (except  my  brother  William  Beckett's 
children,  who  are  not  intended  to  take  any  beneficial  interest  under 
my  will  or  this  codicil,  and  also  except  my  niece  and  nephew, 
Emma  Ormond  and  William  M.  Williams)  1,000Z.  sterling,  a-piece, 
as  a  specific  legacy,  free  of  legacy  duty,  and  I  charge  the  same  on 
[  *5Si  ]  my  real  *and  personal  estate."  He  afterwards  gave  1,000/.  for 
Emma  Ormond  and  her  children,  and  a  like  sum  for  William  M. 
Williams  and  his  children. 

By  an  unattested  codicil  dated  four  days  subsequently,  he 
expressed  himself  as  follows  :  "  Memorandum,  that,  in  the  exception 
contained  in  the  codicil  to  my  will,  so  far  only  as  the  same  exception 
relates  to  my  brother  William  Beckett's  children,  it  was  and  is  my 
intention,  that  the  same  should  apply  and  extend  only  to  the  two 
children  of  his  second  wife,  and  in  no-wise  to  my  niece  Phillipa." 
The  testator  died  in  1888. 

His  estate  had  been  sold  for  payment  of  the  legacies,  and  the 
surplus,  consisting  of  1,158Z.  Consols,  was  in  Court. 

William  Beckett,  the  brother,  bad  an  eldest  son  by  his  second 
marriage, — viz.  William  Beckett  the  younger. 

William  Beckett,  the  brother,  died  in  1846,  whereupon  the 
plaintiff  insisted,  that  William  Beckett  the  younger,  being  the  son 
of  William  Beckett,  the  brother  by  his  second  wife,  was  not  intended 
by  the  testator  to  take,  and  did  not  take,  any  interest  in  the  real 
estate,  by  virtue  of  the  will  and  codicil. 

William  Beckett  the  younger,  on  his  part,  insisted,  that  he  was 
clearly  intended  by  the  will  to  take  an  estate  [in]  tail  male,  and  thai 
the  expressions  in  the  codicil  were  insufficient  to  operate  as  a 
revocation  of  the  clear  and  formal  devise  in  the  will. 

William  Beckett,  the  younger,  presented  a  petition  for  payment 
of  the  fund  in  Court  to  him  as  the  first  tenant  in  tail. 


TOL.  xcu.]  1851.     CH.     14  BEAV.  585—586.  ^41 

Mr.  Roupell  and  Mi\  Haig  for  William  Beckett  the  youngei*.        clboburby 

^, 

Beck  btt' 
[On    the  question    of  revocation,   t>oe    d»    Hearle  v.   Ilicksii),        rsssi 

Beckett  V.  Harden  (2),  FrancU  v.  CoUiei'  (8),  Duffield  v.  £lM?e«  (4)  were 

cited.     The  cases  of  MacheU  v.  Weeding  (6)  and  Stanley  Vi  Lennard  (6) 

were  also  referred  to.] 

The  Mastrb  of  the  Bolls  reserved  judgments 

The  Master  of  the  BoLiiS :  ^«^-  4. 

The  question  is  whether  the  codicil  is  a  revocation  of  the  devise 
contained  in  the  will  of  the  testator  to  the  first  and  other  sons  of 
William  Beckett  the  elder. 

The  decided  cases  do  not,  in  my  opinion,  afifbrd  much  assistance 
in  construing  these  words.  Unless  the  words  are  identical,  it  is 
difficult  to  treat  one  as  an  exposition  of  the  meaning  of  another, 
and  even  where  they  are  the  *same,  and  the  necessity  of  adopting  [  *686  ] 
an  uniformity  of  decision  compels  you  to  admit  the  previous  con- 
struction, yet  the  same  words  are  so  differently  employed  by 
different  persons,  that  expressions  nearly  the  same,  but  in  them- 
selves ambiguous,  may  be  employed  by  different  testators  with  an 
opposite  intention.  There  are,  however,  various  principles  or 
canons  of  construction,  which  it  is  highly  important  to  preserve 
untouched,  and  I  hold  it  to  be  right,  in  cases  where  the  meaning  of 
the  testator  is  not  clearly  expressed,  so  to  construe  his  intention,  as 
to  strengthen  and  confirm  those  rules,  and  I  believe  that  in  doing 
so,  we  shall  more  frequently  arrive  at  the  real  meaning  of  the 
testator,  than  by  strained  or  refined  modes  of  construing  his 
expressions. 

The  question  here  is,  whether  the  codicil  has  revoked  the  gift 
contained  in  the  will  to  the  children  of  William  Beckett. 

One  settled  rule  of  construction  is,  that  the  gifts  contained 
in  the  will  shall  not  be  affected  further  than  is  absolutely 
necessary,  in  order  to  give  effect  to  the  gifts  contained  in  the 
codicil. 

Now  there  is  not  contained  in  this  codicil  any  gift  inconsistent 
with  the  gift  given  by  the  will  to  the  children  of  William  Beckett. 
So,  far,  therefore,  as  the  gifts  in  the  codicil  are  concerned,  they  do 
not,  in  my  opinion,  affect  this  question.    But  although  the  necessity 

{ 1)  8  Bing.  475.    See  36  E.  R.  1.  (4;  32  R.  R.  70  (3  Bligh,  N.  S.  260). 

(2)  4  M.  &  S.  1.  (6)  42  R.  R.  79  (8  Sim.  4). 

(3)  28  K.  R.  115  (4  Russ.  331).  (6)  1  Eden,  87. 
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Cleoburrt  of  giving  effect  to  the  bequests  contained  in  the  codicil  does  not 
BficK^TT.  make  a  revocation,  there  is  no  question  but  that  the  testator  may, 
by  his  codicil,  have  expressly  revoked  any  portion  of  the  will ;  and 
the  question  I  have  to  consider  is,  whether  the  words  **  who  are  not 
intended  to  take  any  beneficial  interest  under  my  will  or  this  codicil '' 
is  such  a  revocation. 
[  587  ]  Another  rule  of  construction  to  be  observed,  is  laid  down  in  the 

case  of  Doe  v.  Hicks  (\)  in  these  words,  viz.,  **  if  such  devise  in  the 
will  is  clear,  it  is  incumbent  on  those  who  contend  it  is  not  to  take 
effect,  by  reason  of  a  revocation  in  the  codicil,  to  show,  that  the 
intention  to  revoke  is  equally  clear  and  free  from  doubt  as  the 
original  intention  to  devise.  For  if  there  is  only  a  reasonable 
doubt,  whether  the  clause  of  revocation  was  intended  to  include  the 
particular  devise,  then  such  devise  ought  undoubtedly  to  stand/' 
Unless,  therefore,  I  can  arrive  at  the  conclusion,  that  these  words 
are  equivalent  to  "  I  revoke  the  beneficial  interest  given  to  the 
children  of  William  Beckett  in  my  will,"  it  cannot  amount  to 
revocation. 

Now  it  is  to  be  observed,  that  these  words  are  in  a  parenthesis  and 
form  part  of  an  exception  out  of  the  class  of  legatees  to  take.  The  gift 
in  the  codicil  is  "  to  my  nephews  and  nieces  now  living :  "  this  would 
have  included  the  children  of  William  Beckett  and  Emma  Ormoud 
and  William  M.  Williams.  He  accordingly  excepts  the  children 
of  William  Beckett  and  Emma  Ormond  and  William  M.  Williams ; 
but  in  the  middle  of  this  exception,  he  uses  the  words  in  question. 
One  rule  of  construction  is,  that  an  exception  shall  be  treated  only 
as  BO  much  taken  out  of  the  original  gift,  and  if  so,  this  cannot  be 
treated  as  a  distinct  and  separate  expression  of  revocation.  I  think 
that  those  words  are  meant  simply  to  be  descriptive  of  the  children 
of  William  Beckett,  and  do  not  contain  an  express  revocation  in 
themselves.  I  am  confirmed  in  this  view  because  the  words  in 
this  codicil  are  just  as  expressive  as  the  words  "  under  my  will,"  and 
yet  those  words  are  wholly  inoperative.  They  were  introduced,  1 
[  •588  ]  think,  to  make  a  distinction  between  the  *children  of  W^illiam 
Beckett  and  Emma  Ormond  and  William  M.  Williams,  inasmnch 
as  the  latter  niece  and  nephew  do  take  bequests  under  the  codicil, 
and  that  those  words  are  introduced,  in  order  to  remove  any  doubt 
as  to  the  construction  arising  from  the  exception  of  the  nephew  and 
niece  in  one  case,  and  the  gifts  to  some  of  them  in  another  part  of 

(1)  8  Bing.   475.     See   36  R.  R.  1  (1  CI.  &  Fin.  20),  where  the  rule  was 
confirmed  by  the  House  of  Lords. 
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the  codicil.     The  words  are  themselves  extremely  ambiguous,  except    Cleobubey 

as  expressive  of  construction,  it  is  usual  for  counsel  and  Judges  to     BtscKETT. 

say,  **  A.  B.  is  not  intended  to  take  any  interest  under  the  will/'  by 

which  is  meant  simply  this,  that,  according  to  its  true  construction, 

A.  B.  takes  no  such  interest.    If  this,  therefore,  is  to  be  treated 

simply  as  an  expression  by  tiie  testator  of  what  he  considers  to  be 

the  effect  of  the  will  he  had  already  made,  it  does  not  amount  to  a 

revocation.     If  it  be  treated  still  more  unfavourably  to  the  children 

of  William  Beckett,  as  an  expression  of  the  testator  to  revoke  the 

gifts  made  to  them,  it  must  still  be  determined,  whether  it  means 

an  intention  thereby  to  revoke  or  an  intention  thereafter  to  revoke 

those  bequests :  an  intention  thereafter  to  revoke  would  clearly  be 

no  revocation,  both  on  principle  and  authority. 

The  result  of  my  opinion  is,  that,  finding  by  the  will  clear  gifts  to 
the  children  of  William  Beckett,  and  being  imable  to  arrive  at  the 
conclusion  that  the  words  meant  a  distinct  and  present  revocation 
of  the  bequest  so  contained  in  the  will,  I  think  that  this  codicil  did 
not  effect  any  such  revocation,  and  that  the  children  of  William 
Beckett  are  entitled  in  like  manner  as  if  those  words  had  been 
omitted  from  the  codicil. 

I  am  confirmed  in  this  view  by  the  prefatory  words  of  the  codicil, 
in  which,  in  fact,  he  seems  to  me  merely  to  declare  the  law,  and  to 
guard  against  inferential  and  implied  revocation  of  his  will.  I  have 
examined  all  *the  cases  cited,  and  as  to  particular  words,  they  on  [  *589  ] 
the  whole  confirm  the  view  I  have  taken ;  but,  for  the  reason  I  have 
already  stated,  I  prefer  resting  my  decision  on  the  general  principle 
than  on  analogies  drawn  from  the  decisions  as  to  the  construction 
of  particular  words.  1  may  however  refer  to  Daffield  v.  Duffield  (i), 
Beckett  v.  Harden  (a),  Lmhington  v.  Boldero  (3),  the  cases  cited  tome 
as  illustrating  the  same  principle. 


CREASOK  V.  KOBINSON.  i86i. 

(H  Beav.  589-590  ;  S.  C.  18  L.  T.  O.  S.  82.)  Nov.  ^,10. 

To  a  suit  by  a  creditor  of  an  intestate,  against  an  administrator  tU  son 
tt/rt,  for  an  account  and  payment,  it  is  necessary  that  a  legal  personal 
TBpresentatiye  duly  constituted  should  be  a  party. 

[See  BowMil  v.  M(rrHa  (1873)  L.  B.  17  Eq.  20,  43  L.  J.  Oh.  97,  29  L.T.  446, 
rhieie  subsequent  conflicting  decisions  upon  this  point  are  considered.] 

(1)  32  B.  B.  70  (3  Bligh,  N.  S.  260).  (3)  14  B.  B.  251  (G.  CJoop.  216). 

(2)  4  M.  &  S.  1. 
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i«6i.  POPE    V.   POPE. 

^!!ll^'  (14  Beav.  591—595 ;  S.  0.  21  L.  J.  Ch.  276.) 

ItolU  Court.  The  word  '*  ifieue  "  construed  "  children  "  bj*  force  of  the  gift  to  the  issue 

Bom  ILLY,  of  the  issue  being  of  their  **  parents  "  share. 

^•^  Bequest  to  A.  for  life,  with  remainder  to  B.  for  life,  with  remainder  to 

[  *'**^  J  **  all  and  every  the  issue  "  of  A.  living  at  the  death  of  thesiu'vivor  of  A.  and 

B.,  but  in  the  event  of  any  of  A.'s  **  issue  "  dying  in  the  lifetime  of  A.  and 
B.  leaving  *' issue,"  such  issue  to  stand  in  the  place  of  their  "parents": 
Held,  that  the  first  mentioned  *•  issue"  was  to  be  construed  "children," 
and  there  being  one  daughter  only  of  A.,  and  two  of  her  childi^u  living  at 
the  death  of  the  survivor  of  A.  and  B.,  held  that  such  daughter  was  alone 
entitled  to  the  fund. 

The  testator  bequeathed  a  sum  of  Consols  to  his  daughter  Mary 
for  life,  with  remainder  to  her  husband  for  life,  and,  after  the  death 
of  the  survivor,  upon  trust  for  all  and  every  the  issue  of  his 
daughter  Mary,  as  should  be  living  at  the  time  of  the  decease  of  the 
survivor  of  them,  his  daughter  Mary  and  her  husband ;  and  he  pro- 
ceeded :  **  But  my  will  and  desire  is,  that  in  the  event  of  any  of 
the  issue  of  my  said  daughter  Mary  dying  in  the  lifetime  of  my  said 
daughter  and  the  said  husband  of  my  said  daughter,  or  the  survivor 
of  them  leaving  issue,  the  issue  of  such  of  the  issue  of  my  said 
daughter  so  dying  shall  stand  in  the  place  of  his,  her,  or  their 
parent,  as  to  the  share,  which  such  parent  would  have  been  entitled 
to,  if  such  parent  had  not  departed  this  life." 

There  was  a  gift  over,  on  the  death  of  all  the  issue  of  his 
daughter  and  the  issue  of  such  issue,  without  taking  a  vested 
interest. 

The  testator's  daughter  Mary  married  a  Mr.  Gould,  and  they 
had  one  child  only, — viz.  Mrs.  Pope,  who  had  two  children. 
Mrs.  Pope  and  her  two  children  were  living  at  the  death  of  the  sur- 
vivor of  Mr.  and  Mrs.  Gould.  Mrs.  Pope  now  claimed  to  be  abso- 
[  *592  ]  lutely  entitled  to  the  fund.  Her  two  children,  on  the  other  *hand, 
as  issue  of  Mrs.  Gould,  claimed  to  participate  therein.  A  claim 
was  filed  to  determine  the  point. 

Mr.  Rotipell  and  Mr.  Shapter  for  the  plaintiff,  Mrs.  Pope, 
[cited  Sibley  v.  Perry  (i),  Pruen  v.  Osborne  (2),  and  other  cases  to  the 
like  effect] . 

[  593  ]  Mr.  R.  Palmer  and  Mr.  Bevir,  for  the  two  children  of  Mrs. 

Pope,  [cited  Evam  v.  Joiiea  (8)], 

(1)  6  E.  E.  183  (7  Ves.  d22).  (3)  70  B.  E.  807  (2  OoU.  616). 

(2)  54  E.  E.  338  (11  Sim.  132), 
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The  Master  of  the  Bolls,  without  hearing  a  reply :  Popr 

I  have  no  doubt  that  the  word  **  issue  *'  here  means  children.  Popr. 
Primd  facie^  the  expression  "  issue  "  comprehends  all  the  descen-  t  ^^*  1 
dants  of  any  person,  and  if  that  be  intended,  it  is  not  necessary 
to  specify  any  thing  beyond  issue.  Here  the  gift  is  to  the  daughter 
and  her  husband,  and,  after  their  decease,  to  the  ''  issue  "  of  the 
daughter  then  living.  Now,  if  the  testator  had  intended  all  her 
issue  to  take,  he  might  have  stopped  there ;  but  he  goes  on  and 
states  his  intention,  that,  in  the  event  of  the  ''  issue  "  he  had 
first  named  dying  in  the  lifetime  of  his  daughter  Mary  and  her 
husband,  the  ''  issue"  of  such  ''issue  "  should  stand  in  the  place 
of  his  parent.  Now  directly  he  speaks  of  "issue"  of  the  former 
mentioned  '*  issue,*'  it  is  plain,  that  he  did  not,  in  the  first  instance, 
use  the  word  "  issue "  in  its  large  and  comprehensive  sense 
including  all  issue  of  all  issue.  He  must  necessarily,  in  the  first 
instance,  have  used  the  word  in  some  restricted  sense,  and  the 
expression  "  parent "  limits  it  ♦to  children.  SMey  v.  Verry  (1)  is  a  [  ^^^^  ] 
leading  authority  on  the  point. 

The  testator  meant  that,  on  the  death  of  his  daughter  and  her 
husband,  her  children  living  at  the  death  of  the  survivor  should 
take ;  but  if  any  child  died  in  their  lifetime,  his  issue  was  to  stand 
in  his  place  and  take  his  share. 

I  must  therefore  declare  that  Mary  Pope  is  absolutely  entitled  to 
the  fund,  and  direct  the  costs  of  all  parties  to  be  paid. 


BAILY   V.  BOTJLT.  issi. 

Not,  13. 
(14  Beav.  595—597 ;  S.  0.  21  L.  J.  Ch.  277.)  

A  testator  devised  real  estate  to  A.  subject  to  the  payment  of  *'  one  clear     ^^^''  Court, 
yearly  rent-charge  or  annuity  of  100/."  to  B. :    Held,  that  B.  took  the      ^°1^^^^^» 
annnity  free  of  legacy  duty. 


M.R. 

[  595  ] 


Ths  testator  devised  his  copyholds  and  estates  of  inheritance 
ante  his  wife  for  life,  *'  but  subject  nevertheless  to  the  payment  of 
one  clear  yearly  rent  charge  or  annuity  of  100/."  to  be  paid  to 
Sarah  Gregory  (now  Sarah  Baily,  the  plaintiff). 

The  testator  died  in  1824. 

The  question  was  wliether  the  annuity  was  payable  clear  of 
legacy  duty. 

Mr.  Biixton,  for  the  plaintiflF,  argued,  that  a  "  clear  yearly  rent 
charge"  meant  one  free   from  the  charge  of  *  legacy  duty.     (He       [  *B96  ] 
(1)  6  E.  B.  183  (7  Ves.  5*22). 
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Bailt        cited   Barksdale  v.   Gilliat  (i),    Coin-toy  v.  Vincent  (2),   Gosd^n   v. 
BooLT.       Dottenll  (3),  Gude  v.  Mnvifoi'd  (4).) 

Mr.  K  IF.  £.  Forster,  for  parties  interested  in  the  real  estate, 
insisted,  that  the  real  estate  was  not  liable  to  the  legacy  duty,  and 
that  all  the  testator  intended  was,  that  the  annuity  should  be  raised 
out  of  the  estate,  clear  of  expenses,  but  not  clear  of  such  taxes  as 
the  legatee  might  become  liable  to.  That  the  case  was  similar  to 
the  reservation  of  a  "clear  yearly  rent,'*  which  would  not  render 
the  tenant  liable  for  his  landlord's  income  tax.  He  stated  that  the 
personal  estate  had  been  exhausted,  and  cited  Sanders  v.  Kiddell  (5) 
and  Harris  v.  Burton  (e). 

Mr.  Waller  for  the  plaintiff's  husband. 

The  Master  of  the  Rolls: 

I  think  that  this  case  and  Gtide  v.  Mumfirrd  are  not  distinguish- 
able, and  that  "  clear  "  means  "  clear  of  all  deductions." 

The  cases  in  Simons  are  distinguishable.  In  Sanders  v.  Kiddell, 
the  testatrix  bequeathed  such  a  sum  as,  when  invested,  would 
produce  the  clear  yearly  sum  of  600Z.,  and  this  was  given  to  persons 
in  succession,  and  the  Vice-Chancbllor  of  England  held,  that  it 
meant  a  gross  sum  clear  of  the  expenses  of  investment,  but  that 
when  invested,  it  was  subject  to  legacy  duty,  and  that  it  was 
different  from  giving  an  annuity  clear  of  all  deductions. 
[  r.97  ]  This  distinction  seems  to  have  been  taken  in  Marris  v.  Burton, 

where  the  sum  to  be  set  apart  was  to  produce  300/.  "  clear  of  all 
deductions  whatsoever."  The  Vicb-Chancbllor  there  said,  "  The 
testator  has  pointed  out  a  clear  intention  that  the  annuity  should 
be  clear  of  all  deductions.  In  Sanders  v.  Kiddell  the  testator  did, 
indeed,  use  the  word  *  clear,'  but  he  did  not  use  the  words  *  clear  of 
all  deductions  ; '  and,  besides,  the  parties  were  to  take  the  annuity  in 
succession.  Here  it  is  plain  from  the  words  to  which  I  have  adverted 
and  from  the  other  parts  of  the  will,  that  the  testator  intended  the 
annuitant  to  take  the  annuity  free  from  any  diminution  whatever/' 

The  distinction  there  taken  reconciles  the  cases.  I  am  of  opinion 
that  Gvde  v.  Mnmford  is  in  point,  and  that  I  am  bound  to  follow  it. 
I  must  therefore  declare,  that  the  plaintiff  is  entitled  to  her  annuity 
free  of  legacy  duty. 

(1)  18  R.  R.  139  (1  SwaDst.  562).  Eq.)  -148). 

(2)  24  R.  R.  94  (T.  &  R.  433).  (o)  40  R.  R.  186  (7  Sim.  536). 

(3)  36  R.  R.  244  (1  My.  &  K.  56).  (6)  54  R,  R,  343  (11  Sim.  161). 

(4)  47  R.  R.  436  (2  Y.  &  C.  (Ex. 
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AINSWORTH  V.  ALMAN.  ism. 

_  At*v.  13. 

(14  Beav.  597—698.)  

[A  party  to  a  special  case  died  after  it  had  been  set  down  ;  liberty  was  given  to 
axueDd,  by  making  his  representatives  parties.] 


PRICE   r.  PRICE.  ..»8^'- 

[14  Beav.  59S— 605;  S.  0. 21  L.  J.  Ch.  53 ;  18  L.  T.  O.  S.  131 ;  affirmed,  1  D.  M.         I>ee,  2. 

&  G.  30a— 310 ;  S.  0.  18  L.  T.  O.  S.  312.)  

Rolls  Cifurt. 
A.  being  seised  in  fee  of  a  messuage,  executed  a  deed  poll,  whereby  he      Ron  illy 
voluntarily  granted  all  his  land,  house,  and  chattels  to  his  wife  as  her  sole  M.B. 

and  absolute  property  for  ever :  Held,  that  this  was  an  imperfect  voluntary      q^  Anoeal 
gift :   that  the  relation  of  trustee  and  cestui  que  trust  had  not  thereby  been  .g. 

created,  and  that  a  court  ot  equity  would  not  interfere  to  assist  either  party.         .       ' 
Held,  on  appeal,  that  the  ca$;e  failed  on  the  ground  that  the  grantor  was  an         f^^i,]  iq] 
illiterate  person  and  that  there  was  no  sufficient  evidence  that  he  under-  — 

stood  the  meaning  or  effect  of  the  instrument  which  he  had  signed.  Knight 

Brdcb, 

On  the  8th  of  July,  1849,  George  Price,  the  late  husband  of  the   .,    ^^ 
plaintifr,  being  seised  in  fee  simple  of  the  messuage  in  question,         L.JJ. 
and  in  which  he  and  his  wife  resided,  executed  a  deed  poll,  in  these       t  ^^^  ^ 
words :   "  July  8th,  1849.     I  hereby  certify,  that  I  George  Price, 
collier,  of  Whitecroft,  in  the  township  of  West  Dean  and  county  of 
Gloucester,   for  and  in  consideration   of   the  good   will   which  I 
bear  towards  my  wife  Esther  Price,  also  of  the  same  place,  have 
given  and  granted,  and  do  hereby  freely  give  and  grant  to  the  said 
Esther  Price,  in  the  presence  of  my  uncle  Samuel  Price,  of  the  same 
place,  all  my  land,  house,  and  chattels.    And  I  hereby  again  declare, 
that  I  George  Price  have  absolutely  and  of  my  own  accord  given 
and  granted  the  same,  without  any  manner  of  condition,  to  the 
aforesaid  Esther  Price,  and  it  is  her  sole  and  absolute  property 
henceforth  and  for  ever.     In  witness  whereof,  I  have  this  8th  day 
of  July,  in  the  year  of  our  Lord  1849,  set  my  hand  and  seal." 

The  deed  was  executed  by  George  Price,  and  witnessed  by  William       [  699  ] 
Tanner  Sydney,  and  Samuel  Price. 

Upon  the  execution  of  the  deed,  the  grantor  delivered  it  into  the 
custody  of  one  of  the  witnesses  attesting  the  execution. 

On  the  20th  of  August,  1850,  George  Price  died  intestate,  nothing 
farther  having  taken  place. 

Esther  Price  having  continued  in  possession,  Emma  Price,  the 
heiresB-at-law  of  George  Price,  commenced  an  action  of  ejectment 
against  her,  and  obtained  a  verdict. 

Esther  Price  filed  the  preeent  bill  against  Emma  Price,  the 
heiiess-at-law  of  George  Price,  praying  to  have  it  declared,  that  the 
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PnicE       defendant  was  a  trustee  of  the  legal  estate  in  the  messuage,  for  the 
Prick.       benefit  of  the  plaintiff :  for  consequential  relief,  and  for  an  injunc- 
tion to  restrain  execution  in  the  action  of  ejectment  brought  b; 
Emma  Price,  to  recover  possession  of  the  property,  in  which  the 
verdict  had  been  obtained. 

The  common  injunction  had  been  obtained  for  want  of  answer, 
and,  the  answer  having  been  put  in,  the  plaintiff  now  showed  cause 
against  dissolving  the  injunction,  upon  the  merits  confessed  by  the 
answer. 

Mr.  Eddis,  for  the  plaintiff : 

The  deed  of  1849  did  not  convey  the  legal  interest,  but  it  operated 
to  make  the  husband  a  trustee  for  his  wife ;  the  defendant,  who 
represents  him,  is  equally  bound  by  the  trust,  and  is  a  trustee  for 
the  plaintiff. 
[  600  ]  *     *     The  husband  has  done  all  he   was  capable,  in  law,  of 

doing,  to  make  the  gift  effective,  and  nothing  remained  to  be  done. 
In  such  a  case,  the  Court  will  hold  him  to  be  a  trustee. 

(The  Master  of  the  Bolls  :  If  this  transaction  had  been  between 
strangers,  would  this  deed  have  conveyed  the  property  ?  Would  the 
gift  have  been  complete?) 

No,  but  the  cases  of  strangers  and  a  husband  and  wife  differ, 
because  by  law  there  can  be  no  conveyance  as  between  husband 
and  wife. 

Mr.  Sandys,  for  the  defendant.     *     ♦     * 

[  601  ]       The  Master  of  the  Bolls  : 
I  will  consider  this  case. 

Dec. 2,       The  Master  of  the  Bolls: 

It  is  not  disputed  that  the  deed  in  question  was  wholly  inoperative 
at  law;  but  the  plaintiff  contends,  that  this  deed  created  the 
husband  a  trustee  for  the  separate  use  of  his  wife,  and  that  the 
heiress-at-law  of  the  intestate  became,  on  his  death  and  in  like 
manner,  a  trustee  for  the  plaintiff. 

Upon  the  statement  of  this  case,  by  the  counsel  for  the  plaintiff, 
I  entertained  a  strong  opinion  that  the  deed  did  not  create  any 
trust  which  this  Court  could  enforce ;  but,  as  no  cases  were  then 
called  to  my  attention,  I  reserved  my  judgment,  in  the  apprehensian 


YOL.  xcii.]  1851.     CH.     14  BEAV.  601—608.  249 

that  I  might,  by  actin^r  apon  my  first  impression,  do  injustice  to        Price 
the  plaintiff,  and  in  order  that  I  might  be  able  to  examine  the  later        pri'oe. 
authorities  on  this  subject  (i).    This  examination  has  confirmed  me 
in  the  view  I  originally  entertained,  that  this  deed  created  no  trust 
that  this  Court  can  enforce. 

In  this  case,  it  is  first  to  be  considered  whether  the  deed 
would  have  created  a  irust  enforceable  in  this  Court  as  between 
strangers,  and,  if  it  would  not,  whether  the  circumstance  that  the 
transaction  is  one  between  husband  and  wife  produces  any  such 
relation. 

As  between  strangers,  I  am  of  opinion  that  this  deed  would  have  [  602  ] 
been  merely  inoperative  in  equity  as  well  as  at  law.  The  rule  of 
courts  of  equity  with  regard  to  gifts  inter  vh'os  is,  that  they  will  be 
enforced  only  when  the  gift  is  completed,  and  when  nothing  remains 
to  perfect  the  title  of  the  donee.  The  cases  of  trust,  however,  are 
not  exactly  the  same,  for  if  the  owner  of  an  estate  in  fee  simple, 
having  the  legal  estate,  or  one  who  has  stock  standing  in  his  name, 
execute  a  deed  declaring  himself  to  be  a  trustee  of  the  estate  or  of 
the  stock  for  the  benefit  of  another,  and  he  delivers  that  instrument 
to  the  cestui  que  trust  and  acts  upon  it,  although  no  conveyance  of 
the  legal  estate  and  no  transfer  of  the  stock  should  take  place 
(though  I  do  not  know  a  case  precisely  in  point),  still  that  would 
probably  be  sufficient  to  create  a  trust,  and  the  observations  of 
Lord  Eldon  in  fJx  parte  Pye  and  Dttbost  (2)  support  that  doctrine. 
That  case  however  is  one  of  great  peculiarity. 

But,  on  the  other  hand,  if  the  transaction  purports  to  be  a  gift 
and  not  a  declaration  of  trust,  this  Court  will  not  convert  an 
imperfect  gift  into  a  trust.  The  case  of  Edtvards  v.  Jones  (a)  is 
distinct  on  this  point.  The  obligee  of  the  bond,  in  that  case,  made 
an  endorsement  on  it,  in  terms  very  similar  to  the  present  deed. 
It  was  to  this  effect :  *'  I,  Mary  Custance,  do  hereby  assign  and 
transfer  the  within  bond  or  obligation,  and  all  my  right,  title,  and 
interest  thereto,  unto  and  to  the  use  of  my  niece,  E.  E.,  with  full 
power  and  authority  for  the  said  E.  E.  to  sue  for  and  recover  the 
amount  thereof,  and  all  interest  now  due,  or  hereafter  to  become 
doe  thereon."  Both  Sir  L.  Shadwbll,  originally,  and  Lord 
CoTTKNHAM,  on  appeal,  held  this  to  be  an  imperfect  *gift,  and  not  [♦603] 
a  tmst,  and  that  the  relation  of  trustee  and  cestui  que  trust  was  not 

(I)  See  the  authoritieB  in  the  uote  ('2)  11  B.  H.  176  (18  Yes.  p.  150). 

to  WarH  y.  Audland,  CS  R.   R,  65  (8  (3)  43  B.  tt.  178  (1  My.  &  Cr.  226). 

Peav.  p.  213). 
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Pktcb       created.     This  case  was  commented  upon  with  approbation,   and 
Prick.       followed  by  Vice-Chancellor  Wigram  and  Lord  Lyndhurst,  in  Meek 
V.  Kettlewell  (I),  and  I  have  no  doubt  but  that  it  correctly  states 
the  law  relating  to  these  instruments. 

What  is  the  case  here  ?  The  instrument  does  not  profess  to  be 
a  declaration  of  trust,  but  to  be  a  distinct  gift ;  the  giver  treats  it  as 
such,  and  parts  with  the  deed,  which,  if  he  had  meant  to  constitute 
himself  the  trustee,  he  should  not  have  done.  It  is,  in  truth, 
not  a  declaration  of  trust,  but  either  a  gift  of  the  whole  property  or 
nothing.  As  a  gift  it  is  clearly  inoperative  ;  no  estate  passed,  and 
in  truth,  nothing  took  place,  but  the  execution  of  the  deed,  the 
communication  of  it  to  the  wife,  and  the  delivery  of  it  to  the 
attesting  witness.  If  I  were  to  decide  that  this  deed  would  be  good 
as  between  strangers,  I  should,  really,  be  deciding,  that  if  a  man 
execute  a  deed,  simply  saying  "  I  hereby  give  all  my  estate  at  A.  to 
another,"  and  nothing  further  takes  place,  either  to  give  possession 
or  to  transfer  the  legal  estate,  this  Court  would  compel  delivery  of 
the  estate.  This  would,  in  my  opinion,  be  contrary  to  the 
authorities,  and  I  entertain  no  doubt,  but  that  in  such  a  case, 
equity  would  leave  the  parties  to  their  legal  rights,  whatever  they 
might  be,  and  would  not,  in  any  respect,  interfere  to  assist  either 
party.  The  observations  of  Sir  J.  Wigram  are  admirably  accurate 
and  distinct  on  this  head  (2). 

The  next  question  is  this:  This  was  a  transaction  between 
husband  and  wife ;  the  deed  was  executed  for  the  benefit  of  the 
[  ^604  ]  wife ;  it  is  expressed  to  be  for  her  *sole  use.  Did  this  circumstance 
give  to  the  transaction  a  different  character  from  that  which  it 
would  have  had  if  it  had  been  one  between  strangers  ?  Was  there 
a  good  trust  created  as  soon  as  the  deed  was  executed  ?  In  other 
words,  could  the  wife,  during  the  life  of  the  husband,  have  main- 
tained a  bill  in  this  Court,  by  her  next  friend,  against  the  husband, 
to  have  it  declared  that  he  was  a  trustee  of  this  property  and  to 
have  the  trusts  applied  for  her  separate  use?  I  am  of  opinion 
that  no  such  bill  could  have  been  supported.  It  is  true  that  Lord 
Thurlow,  in  Colman  v.  Sarel  (3),  says,  **  whenever  you  come  into 
equity  to  raise  an  interest  by  way  of  trust,  there  must  be  a  valuable 
consideration  or,  at  least,  what  a  court  of  equity  calls  a  meritorious 
consideration,  such  as  payment  of  debts,  or  making  a  provision  for 
a  wife  or  child."     This,  if  taken  literally,  is,  I  think,  inaccurately 

(1)  58  B.  B.  137  (1  Hare,  p.  464).  (3)  1  B.  B.  p.  8«  (1  Yes.  Jr.  p.  54). 

(2)  58  B.  B.  144  (1  Hare,  p.  474). 
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stated,  because,  if  the  relation  of  trustee  and  cestuis  qae  trust  be  Price 
clearly  established,  the  Court  will  act  upon  it,  although  there  was  prt'ok. 
no  consideration  at  all ;  but  if  it  be  meant,  by  this  passage,  that 
instruments,  importing  a  gift,  are  considered  in  a  different  point  of 
view  when  there  is  a  meritorious  consideration,  than  where  there  is 
none  at  all,  or,  in  other  words,  that  a  voluntary  gift  by  a  man  to 
his  creditors,  or  to  his  wife,  or  child,  is  to  be  regarded  on  different 
principles  from  one  to  a  stranger,  I  am  unable  to  discover  on  what 
principle  such  a  proposition  can  properly  rest ;  nor  can  I  find  it 
supported  by  any  of  the  decided  cases. 

On  the  contrary,  the  opposite  is  expressly  decided  in  the  case  of 
Jefferys  v.  Jefferysi}).  In  tliat  case,  a  father,  by  a  voluntary 
settlement,  conveyed  certain  lands  to  trustees,  in  trust  to  pay  him 
an  annuity  for  *his  life,  and,  after  his  death,  to  sell  and  divide  the  [  *^^>  J 
proceeds  amongst  his  daughters ;  and,  by  the  same  deed,  he 
covenanted  to  surrender  certain  copyholds  to  the  uses  of  the 
settlement,  but  which  he  omitted  to  do.  The  Court  executed  the 
trust  of  the  freeholds,  that  being  complete,  but  dismissed  the  bill 
with  costs,  so  far  as  related  to  the  copyholds. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  the  relation  of 
trustee  and  cestui  que  trust  was  not  created  in  this  case :  that  the 
transaction  was  an  imperfect  gift,  in  regard  to  which  equity  will  not 
interfere  to  assist  either  side,  but  will  leave  the  parties  as  it  finds 
them,  and  that  consequently,  this  injunction  must  be  dissolved. 

[The  plaintiff  appealed  from  this  decision,  as  reported  in 
1 D.  M.  &  G.  308,  but  the  decision  was  affirmed  by  the  Lords  Justices 
without  calling  on  the  respondent,  on  the  ground  that  there  was  not 
sufficient  evidence  that  the  husband  really  understood  what  he  was 
doing. 

The  Lord  Justice  Knight  Brucb  said :]  1852. 

The  effect  of  the  supposed  contract  is  this,  to  give  all  that  the  [  i  d.  M.&a. 
husband  had  in  the  world  to  his  wife  for  her  separate  use,  absolutely         '     -' 
and  immediately ;  so  as,  upon  his  execution  of  the  instrument,  to 
leave  it  to  her  will  and  pleasure  whether  he  should  stay  a  day 
longer  in  his  house,  or  be  turned  upon  the  community  without  any 
resource  but  his  labour. 

Now  we  are  not  Ratisfied  that  the  effect  of  what  this  man  was  doing, 
was  sufficiently  explained  to  him.     It  was  probably  not  absolutely 
(1)  54  R.  R.  249  (Cr.  &  Ph.  138). 
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Lbioh 

t, 

MOHLEY. 


[•608] 


The  Ma8T£b  of  th£  Bolls  : 

There  is  no  reasonable  doubt  in  this  case.  I  will  take  it  that 
the  whole  disposition  is  contained  in  one  instrument.  The  property 
would  then  be  given,  in  the  first  instance,  in  thirds  to  three  persons, 
in  the  same  way  as  if  a  distinct  third  had  been  given  to  each  of  them 
separately.  The  testator  knew  the  difference  between  *an  estate 
in  common  and  in  joint-tenancy,  and  how  to  create  a  tenancy  in 
common ;  for  he  gives  it  "  equally  to  be  divided  between  them 
as  tenants  in  common  and  not  as  joint-tenants." 

But  there  might  be  a  lapse  of  the  thirds,  and  he  treats  and 
proceeds  to  dispose  of  them  as  of  distinct  and  separate  estates.  If 
he  intended  to  give  the  lapsed  share  to  the  survivors  as  tenants  in 
common,  why  did  he  not  express  it?  He  has  given  it  in  terms 
which  create  a  joint-tenancy,  and  there  has  been  no  severance. 
I  cannot  cut  down  these  words,  giving  a  clear  title  in  joint-tenancy, 
into  a  tenancy  in  common,  because,  in  another  devise  to  the  same 
persons,  the  testator  has  used  other  and  different  words  which  create 
a  tenancy  in  common. 

I  must  declare,  that  in  the  events  which  have  happened,  John 
became  entitled  to  the  whole  share  which  lapsed  by  the  death  of 
Joseph  in  the  lifetime  of  the  testator. 


1851. 
Dec.  1. 

Bidlt  Court, 

Rom  ILLY, 
M.R. 

[608] 


[  •609  ] 


In  re  KENDALL'S  TRUST  (1). 

(14  Beav.  608—612 ;  S.  C.  21  L.  J.  Ch.  278.) 

A  testator  bequeathed  to  his  mother  '*all  and  every  thing  he  died 
possessed  of,  namely,  money,  plate,  books,*'  and  other  enumerated  aiticles 
for  her  sole  use.  '*  And  lest  there  be  any  dispute,  he  declared  agiiin,  that 
he  left  her  every  thing  he  died  possessed  of,  for  her  sole  use,  as  stated 
above '' :  Ueld,  that  the  whole  residue  pcussed,  and  that  the  bequest  was 
not  restricted  to  the  enumerated  articles  and  others,  ejusd^rtn  (fenerfs. 

The  testator  made  his  will  in  the  following  terms : 

**  I  Bussell  Kendall,  at  present  residing  in  this  Albergo  d'ltalia 
at  Venice,  being  very  ill,  but  in  soimd  possession  of  my  senses,  do 
make  and  declare  this  to  be  my  last  will  and  testament.  I  aforesaid 
do  will  and  ^bequeath  to  my  adored  mother,  Jemima  Elizabeth 
Kendall  of  Aldeburgh,  in  the  county  of  Suffolk,  all  and  every  thing 
I  die  possessed  of,  — namely,  money  at  my  bankers,  Messrs.  Coatts 
&  Co.,  as  contained  in  my  letter  of  credit  of  2,000/.,  now  here,  and 

(1)  King  v.  George  (1876)  4  Ch.  D.  435;  affd.  5  Ch.  D.  627,  46  L.  J.  Ch. 
670,  36  L.  T.  759,  25  W.  li  G38. 
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bills  of  Messrs.  Coutts,  my  carriage  now  here,  my  plate,  books,         lore 
clothes,  harness,  and  sundries,  as  existing  here,  and  in  custody  of       Tbdbt. 
Messrs.  il'Cracken,  7,  Old  Jewiy,  London,  for  her  sole  use  and 
benefit.    And,  lest  there  be  any  dispute,  I  declare  again,  that  I 
leave  every  thing  I  die  possessed  of  to  my  dearest  mother,  for  her 
entire  and  sole  use  and  benefit,  as  stated  above. 

"  I  beg  my  dearest  mother  to  let  Mr.  Noel,  of  Pordebard,  select 
whatever  books  he  wishes  from  all  my  books :  I  should  like 
Mrs.  Reynolds  to  have  20i.  at  least,  and  George  Lappier  a  very 
handsome  present  in  clothes;  and  I  beg  my  mother  to  continue 
the  10/.  a  year  I  allow  Elizabeth  Hinton.  I  beg  my  mother  will  be 
BoIe  executrix  and  guardian  of  my  children  during  her  life,  and 
that  she  will,  at  her  death,  appoint  a  successor.  To  my  dearest 
father  I  owe  every  affection ;  and  to  my  wife  I  bequeath  my  fond 
love  and  blessing ;  also  to  my  dear  children." 

The  testator  had  other  considerable  personal  property  besides 
that  enumerated  in  his  will ;  and  the  question  was,  whether  the 
testator's  mother  was,  under  the  will,  entitled  to  the  general 
personal  estate,  or  only  to  the  testator's  money  and  plate,  books, 
clothes,  harness  and  sundries,  ejtisdem  generis. 

Mr.  R.  Palmer  and  Mr.  Simpson,  for  the  representative  of  the 
mother,  [cited  Saumarez  v.  Samnarcz  (i),  Fleming  v.  Burrows  (2), 
Parker  v.  Marchant  (a),  MicheU  v.  Michel!  (4),  Taylor  v.  Taylor  (5), 
Arnold  v.  Arnold  {&),  Fisher  v.  Hepburn  (7)]. 

Mr,  Metcalfe,  Mr.  Shebbeare,  Mr.  E.  Estcourt,  and  Mr.  Thring        ^  qiq  j 
for  other  parties. 

Mr.  Walpole,  for  the  testator's  widow  and  two  daughters, 
[cited  Cook  v.  Oakly(H),  Ommanney  v.  Butcher  (9),  Wrench  v. 
Jutting  (10)]. 

ThB  MilSTEB  OF   THE   EoLLS  :  [  <ill  ] 

I  think  this  is  a  clear  case.  It  is  important  to  adhere  to  general 
principles,  and  ascertain  the  intention  of  a  testator  from  the  words 
of  his  will.  I  do  not  say  what  my  opinion  would  have  been,  if  the 
bequest  had  stopped  at  the  words  "  for  her  sole  use  and  benefit." 

(1)  48  B.  B.  116  (4  My.  &  Cr.  331).  (6)  39  E.  R.  222  (2  My.  &  K.  365). 

(2)  25  R.  B.  48  (1  Boas.  276).  (7)  Po«<,  p.  265. 
C3)  57  B.  B.  327  (1  Y.  &  C.  C.  C.          (8)  1  P.  Wms.  302. 

290).  (9)  24  B.  B.  42  (T.  &  E.  260). 

(4)  21  B  B.  280  (5  Madd.  69).  (10)  52  R  B.  210  (3  Beav.  521). 

(5)  38  B,  B.  104  (6  Sim.  246). 
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[  ♦612  ] 


As  a  general  rule  I  should  consider,  that  where  a  testator  expresssB 
that  he  gives  to  A.  every  thing  he  dies  possessed  of,  and  afterwards 
enumerates  what  it  is  that  he  intends  to  give,  the  bequest  would  be 
confined  to  the  specific  enumeration.     The  objection  is,  that,  if  he 
intended  to  give  every  thing,  an  enumeration  would  be  unnecessary, 
where  the  first   words  are   sufficient  to  amount  to  a  residaary 
bequest.     It  appears  that  this  doubt  struck  the  testator;  and  to 
remove  any  question,  he   stated,  that  his  intention  was,  not  to 
confine  his  bounty  to  the  enumerated  articles ;  for,  having  specified 
certain  property,  he  goes  on  to  say,  ''  and,  lest  there  beany  dispute, 
I  declare  again,  that  I  leave  every  thing  I  die  possessed  of  to  my 
dearest  mother."    I  think  the  meaning  is  this :  ''  Whereas  I  have, 
in  a  previous  part  of  my  w*ill,  made  a  general  bequest  of  every  thing, 
but  have  then  specified  that  it  comprises  certain    enumerated 
articles ;  now,  I  do  not  intend  the  previous  gift  to  be  confined  to 
those  enumerated  articles,  and,  to  avoid  disputes,  I  declare  again, 
that  I  leave  every  thing  I  die  possessed  of  to  my  dearest  mother." 
I  think  on  these  words  there  would  be  no  doubt  but  that  they 
passed  all  the  testator  possessed.     *It  is  only  rendered  obscure  by 
what  follows,  '^  for  her  sole  use  and  benefit  as  stated  above."     If 
they  had  been  omitted,  I  should  still  have  thought  that  the  bequest 
was  for  her  sole  use  and  benefit,  finding  those  words  previously 
used.     I  think  he  meant  to  repeat,  that  no  part  should  go  to  his 
father,  but  that  his  mother  should  take  the  whole  for  her  sole  use ; 
and  that,  by  these  words,  ''as  stated  above,"  he   intended   the 
additional  bounty  to  be  taken  in  the  same  way  as  the  prior  gift, — 
viz.  for  her  sole  use.     I  must  therefore  declare,  that  the  general 
residue  passed  to  the  mother. 


1851. 
Dec.  10. 

BolU  Court, 

KOMILLY, 

M.R. 

[612] 


BAXTER  V.  LOSH. 

(H  Beav.  612—616;  S.  C.  21  L.  J.  Ch.  do;  18  L.  T.  O.  8. 181.) 

A  bequest  was  made  of  residuary  personal  estate,  after  the  death  of  thrt»e 
joint  tenants  for  life,  in  trust  to  pay  or  transfer  the  same  equally  between 
A.  and  B.  But  if  *'  neither"  should  be  then  living,  to  C.  A.  died  in  the 
lifetime  of  the  testatrix.  B.  suTTived  the  tenants  for  life,  and  claimed  the 
whole,  either  as  surviving  joint  tenant  or  under  a  gift  to  her  hy  implica- 
tion :  Held,  that  the  moiety  intended  for  A.  had  lapsed,  and  belonged  to 
the  next  of  kin  of  the  testatrix. 

This  was  a  special  case,  arisiog  on  the  will  of  Sweeteuham 
Waters. 

By  her  will,  dated  in  1818,  she  gave  her  residuary  personal  estate 
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in  trust  for  three  persons  for  life,  with  benefit  of  survivorship,  and,  Baztbr 
after  the  decease  of  the  survivor,  upon  trusts,  which  she  expressed  XioeH. 
as  follows :  "  Upon  trust  to  pay,  assign,  or  transfer  the  whole  of 
the  said  stocks,  funds,  and  Government  securities,  and  all  interest 
due  thereon,  unto  and  to  the  use  of  and  equally  between  George 
Baxter  and  Eliza  Baxter,  children  of  my  said  sister  Ann  Baxter, 
their  executors,  administrators,  and  assigns,  absolutely,  for  ever. 

"  But  in  case  it  shall  happen,  that  the  said  George  Baxter  and        [  618  ] 
Eliza  Baxter  shall  neither  of  them  be  living  at  the  time  of  the 
death  of  the  survivor  of  the  said  Ann  Baxter,  Rosillie  Henrietta 
Thomas,  and  Lucy  Susannah  Catmeer  (the  tenants  for  life),  then  I 
give  and  bequeath  the  same  to  Francis  Hutchinson  of  Newcastle, 
if  he  shall  be  then  living." 
George  Baxter  died  in  1821,  in  the  life  of  the  testatrix. 
The  testatrix  died  in  1822. 

The  three  tenants  for  life  being  now  dead,  the  questions  were, 
1st,  whether  Ehza  Baxter,  the  plaintiff,  in  the  events  which  had 
happened,  was  now  absolutely  entitled,  under  the  limitations  of  the 
said  will,  to  the  whole  beneficial  interest  in  the  stock  of  which  the 
residuary  personal  estate  now  consisted;  and,  if  she  was  not  so 
entitled,  2ndly,  whether  the  defendants  Jemima  Porteus,  and  Susan 
Hnssey  and  Elizabeth  Davidson,  as  legal  personal  representatives 
of  the  next  of  kin  of  the  testatrix  Sweetenham  Waters,  were 
entitled  to  have  one  equal  fourth  part  of  the  same  stock  transferred 
into  each  of  their  names. 

Mr.  Stratton  for  the  plaintiff : 

The  plaintiff  is  entitled  to  the  whole,  either  as  surviving  joint 

tenant  or  by  implication  arising  from  the  gift  over,  which  is  only  to 

take  effect  if  neither  George  nor  Eliza  should  be  living  at  the  death 

of  the  tenants  for  life.     The  effect  of  the  bequest  to  George  and 

Eliza  (independent  of  the  word  "  equally  ")  would  be,  to  give  the 

property  to  them  as  joint  tenants;  and  the  expression  *'  equally" 

does  not  always  imply  a  tenancy  in  common.     It  may  indicate,  not 

the  nature,  but  the  proportion,  each  is  to  *take  (l) :  Armstrong  v.       [  •eu  j 

EUridge  (2).     In  Scott  v.  Bargeman  (3)  there  was  a  gift  of  900Z.  to 

a   trustee,  in  trust  to  divide  equally  amongst  the  testator's  three 

daughters  at  twenty-one  or  marriage,  "provided  that   if  all  his 

three  daughters  should  die  before  their  legacies  should  become 

( 1 )  See  Ptarrt  v.  Edmeades,  61  B.  R  (2)  3  Br.  C.  C.  215. 

369  (3  Y.  &  C.  (Ex  Bq.)  p.  252).  (3)  2  P.  Wms.  68, 
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Baxtek  payable/'  their  mother  should  have  the  legacy.  Two  daughters  died 
under  but  the  third  attained  twenty-one,  and  it  was  held,  that  she 
was  entitled  to  the  whole.  The  inference  was  irresistible,  that  it 
was  not  to  go  over,  unless  all  died  before  payment.  In  Mackell  v. 
Winter  (j)  there  was  a  gift  to  two  grandsons  and  a  grand-daughter, 
to  be  equally  divided,  with  a  gift  over  to  a  nephew,  if  the  two 
grandsons  and  grand-daughter  should  die  under  twenty-one.  Both 
grandsons  died  under  twenty-one,  and  it  was  held,  on  appeal,  that 
**  the  inference  against  a  partial  intestacy  was  quite  a  necessary 
inference  and  a  clear  implication  in  favour  of  the  grand-daughter," 
and  she  was  declared  entitled  to  the  whole :  Townley  v.  Bolton  (2), 
and  Davies  v.  Hopkins  (3),  are  authorities  for  the  same  mode  of 
construction. 

Mr.  ToUeVy  contra^  was  not  heard. 

Thb  Master  of  the  Bolls: 

The  construction  which  I  must  put  on  this  will  is  adverse  to  the 
plaintiff.     The  first  gift  to  these  parties  is  to  "  pay  equally  between 
George  Baxter  and  Eliza  Baxter,"  their  executors,  &c.     If  the  will 
had  stopped  here,  they  would  clearly  take  as  tenants  in  common. 
[615  ]  George  Baxter  died  in  the  lifetime  of  the  testatrix,  consequently 

his  interest  lapsed,  and  as  this  was  a  gift  of  residue,  it  did  not  again 
fall  into  the  residue. 

Various  cases  were  referred  to,  in  which  this  Court  has  said,  that 
the  effect  was  either  to  create  a  joint  tenancy,  or  to  direct  the 
enjoyment  of  the  property  in  a  mode  which  is  equivalent  to  a  joint 
tenancy.  True  it  is,  that  a  testator  may  give  property  to  persons 
as  tenants  in  common,  and  yet  declare,  that  on  the  death  of  one, 
the  other  shall  take  bis  share,  and  this  would  amount  to  nearly  the 
same  thing  as  giving  it  in  joint  tenancy.  But  the  words  would  be 
different  from  the  present.  I  think  there  is  no  case  in  which  a  gift 
to  several,  equally,  has  ever  been  held  other  than  a  tenancy  in 
common.  There  can,  therefore,  be  no  question,  that  this,  so  far, 
gave  them  absolute  interests  as  tenants  in  common,  and  one  having 
died,  his  share  lapsed,  and  went  to  the  next  of  kin,  provided  there 
is  nothing  else  to  control  the  construction. 

I  now  come  to  consider  the  gift  over,  which  is,  if  neither  should 
be  living  at  the  death  of  the  survivor  of  the  tenants  for  life.  Scott 
V.  Bargeman  (4)  is  a  direct  authority,  if  any  were  wanted,  for  the 

(1)  3  Ves.  236,  545.    See  5  R.  B.  30.  (3)  50  R.  R  178  (2  Beav.  276), 

(2)  36  R.  R.  287  (1  My.  &  K.  148),  (4)  2  P.  Wm8.  68. 
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Court  holding,  that  this  gift  over  can  only  take  effect  in  case  the  Baxtkr 
event  occur  on  which  he  directs  the  gift  over  to  take  effect.  In  L(»„ 
this  case  that  event  is  "  in  case  neither  of  them  be  living.**  This 
never  happened,  for  one  is  still  alive,  and  therefore  the  contingency 
on  which  the  gift  over  was  to  take  e£fect  has  not  taken  place  ;  and 
there  are  no  words  to  be  found  in  the  will  by  which  Eliza  Baxter 
can  be  held  to  take  by  implication. 

I  must  declare,  that  the  plaintiff  is  entitled  to  one  moiety,  and       [  6i6  ] 
the  next  of  kin  of  the  testatrix  to  the  other. 

Let  the  costs  of  all  parties  be  paid  out  of  the  fund,  for  I  think 
these  special  cases  ought  to  be  encouraged,  and  that  the  costs 
should  not  be  strictly  held  to  follow  the  event  (^). 


MORTIMER  V.  WATTS. 

(14  Beav.  616—625;  S.  0.  21  L.  J.  Ch. 


•.) 


A  testator  gave  his  leaseholds  to  trustees  for  legatees  in  succession  and 
upon  trust,  if  the  trustees  "  should  think  it  proper  or  advantag^eous,  as  to 
those  which  were  customarily  or  might  be  renewed,"  to  endeavour  to 
renew.  And  in  order  thereto,  should,  *'  if  they  in  their  discretion  should 
think  fit  or  expedient,  but  not  necessarily  or  peremptorily,"  insure  the 
liyes  of  the  oestuis  que  vie  and  apply  the  insurance  money  in  renewing, 
and  out  of  the  rents  and  profits  raise  sufficient  money  to  renew  so  often  as 
a  renewal  should  be  advisable,  and  he  gave  a  power  to  mortgage  for  the 
same  purpose :  Held,  first,  that  this  was  an  imperative  trust,  and  that  the 
tniiiteee  were  bound  to  renew,  if  they  could  do  so  on  reasonable  terms ; 
secondly,  that  if  the  trustees  refused,  the  Court  would  exercise  it ;  and, 
thirdly,  that  they  were  bound  to  i*ai8e  the  necessary  funds,  in  such  a  mode 
as  would  be  most  beneficial  to  all  parties  interested. 

This  was  a  special  case  presented  for  the  opinion  of  the  Court, 
and  arising  out  of  the  following  circumstances  : 

The  testator,  after  making  a  provision  for  his  wife  during  her 
life,  devised  and  bequeathed  his  real  and  personal  estate  (except  his 
leaseholds)  to  trustees,  on  certain  trusts,  for  his  two  sons  and  two 
daughters,  and  their  children,  which  trusts  it  is  unnecessary  to 
state,  farther  than  that  some  of  the  parties  took  limited  interests 
with  remainder  to  their  children.  Some  of  the  parties  interested 
were  infants. 

The  testator  then  bequeathed  all  his  leaseholds  to  trustees,  upon 
trust,  out  of  the  rents,  to  pay  and  perform  the  rents  and  covenants. 
He  then  proceeded  as  follows :  "  And  upon  trust,  if  they,  the 
trustees  or  trustee  for  the  time  being,  shall   think  it  proper  or 


(!)  See  8%  v.  Banifs,  17  R.  R.  91  (3  Mer.  a35). 
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1852. 
Jan.  14. 

Rolls  (hurt. 

ROUILLT, 
M.R. 
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[617] 
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Mortimer  advantageous,  as  to  any  of  the  said  tenements,  hereditaments  or 
Watts.  premises,  which  are  customarily  or  may  be  renewed,  that  the  said 
trustees  or  trustee  for  the  time  being  shall  or  lawfully  may 
endeavour  to  effect  renewals  of  the  subsisting  leases  of  the  said 
tenements,  hereditaments  and  premises,  or  any  of  them,  upon  such 
terms  as  they  shall  think  proper,  so  that  the  said  premises  may, 
during  the  continuance  of  the  trusts  of  this  my  will,  so  far  as  the 
circumstances  of  the  case  will  admit,  be  respectively  held  for  three 
lives,  for  a  long  term  determinable  on  three  lives,  or  for  twenty-one 
years  absolute,  or  according  to  the  usual  terms  of  renewal." 

"  And  in  order  thereto,  do  and  shall,  if  they  or  he  in  their  or  his 
discretion  think  fit  or  expedient,  but  not  necessarily  or  peremptorily, 
effect  and  keep  on  foot  insurances  on  the  lives  of  the  respective 
cestuis  que  vie,  or  any  of  them,  named  in  such  of  the  subsisting 
leases,  for  the  time  being,  of  the  said  tenements,  hereditaments  and 
premises,  or  any  of  such  leases,  as  shall  be  held  for  lives,  or  years 
determinable  on  lives,  or  on  the  lives  of  such  of  the  cestuis  que  vie 
as  shall  be  insurable  at  reasonable  premiums,  and  shall  or  may 
effect  such  insurances,  in  such  sum  as,  in  the  opinion  of  the  said 
trustees  or  trustee  for  the  time  being,  shall  be  sufficient  to  enable 
tliem  or  him,  whenever  such  life  shall  drop  or  fall,  to  effect  a 
renewal  of  the  subsisting  lease,  in  which  the  life  insured  shall  have 
been  named  a  cestui  que  vie  ;  and  do  and  shall  apply  the  money  to 
be  obtained  or  received  on  the  insurance  of  such  life  or  lives,  as 
I  ♦eis  ]  aforesaid,  *in  effecting  a  renewal  of  the  subsisting  lease  in  which 
such  life  or  lives  shall  have  been  named  a  cestui  que  vie,  if 
such  renewals  can  be  effected,  on  such  reasonable  terms  as  the  said 
trustees  or  trustee  shall  approve  ;  and  shall  pay  the  surplus  of  such 
money,  if  any,  or  the  whole  thereof  (if  such  renewal  cannot  be 
effected),  to  the  person  or  persons,  who,  under  the  trusts  hereinafter 
declared  or  referred  to,  shall,  for  the  time  being,  be  in  the  posses- 
sion of  the  said  leasehold  tenements  and  premises,  or  beneficially 
entitled  to  the  rents  and  profits  thereof. 

''  And  shall  or  may,  out  of  the  rents  and  profits  of  the  said  lease- 
hold premises  respectively,  or  by  mortgage  thereof,  or  of  any  part 
thereof,  raise  money  sufficient  to  effect  the  renewal  of  any  of  the 
subsisting  leases  of  the  said  tenements,  hereditaments  and  premises, 
for  the  time  being,  when  and  so  often  as  a  renewal  shall  be  advis- 
able, and  as  from  not  insuring,  or  from  the  insufficiency  of  the 
money  arising  from  any  such  insurance  as  aforesaid,  or  from  any 
other  cause,  there  shall  be  no  funds,  or  insufficient  funds,  for  the 
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purpose  ;  and  do  and  shall  apply  the  money  to  be  so  raised,  in  or  Mortimer 
towards  effecting  such  renewal  or  renewals  accordingly."  And  for  wattb. 
the  purpose  of  effecting  such  renewals,  he  authorised  the  said 
trustees  to  surrender  the  subsisting  leases  and  accept  new  leases, 
and  declared,  "  that,  subject  to  the  said  trusts  affecting  the  same,*' 
the  trustees  should  stand  possessed  of  the  leaseholds  upon  trusts, 
similar  to  those  previously  declared  concerning  his  freeholds. 

The  testator  died  in  1849.     The  clear  annual  value  of  the  lease- 
holds was  7002.  a  year ;  and  none  of  the  leases  had  been  renewed 
since  the  testator's  death.     The  case  stated,  that  application  had 
been  made  to  one  *of  the  lessors  to  renew,  but  he  stated,  that  his      [  *6^^  ] 
power  to  renew  was  limited  to  tenements  under  two  acres. 

This  special  case,  filed  by  the  trustees,  enumerated  the  leases  for 
ninety-nine  years,  determinable  on  lives,  held  by  the  testator,  none 
of  which  contained  any  clause  for  renewal  on  the  part  of  the  lessor. 
It  stated  the  deaths  of  some  of  the  cestuis  que  vie,  and  submitted 
for  the  opinion  of  the  Court  the  following  questions : 

"  First.  Whether  the  trustees  are  bound  to  renew  them,  or  any 
and  which  of  them,  from  time  to  time,  when  a  life  drops,  supposing 
them  to  be  able  to  obtain  renewals,  on  terms  not  disadvantageous 
to  the  testator's  estate ;  or  whether  they  may  exercise  an  absolute 
discretion,  as  to  the  making  or  not  making  such  renewals." 

"  Secondly.  Whether  they  are  bound  to  take  any,  and,  if  any, 
what  particular  means  of  raising  or  procuring,  by  way  of  insurance 
or  otherwise,  out  of  the  present  rents  and  profits,  a  fund  to  meet 
the  expenses  of  such  renewals,  when  the  occasion  for  them  shall 
arise." 

Mr.  Wickens,  for  the  plaintiffs,  merely  stated  the  question 
whether  the  trustees  had  an  arbitrary  discretion  to  renew  or  not,  or 
whether  an  obligation  was  imposed  on  them  to  do  so. 

Mr,  EaupeU,  for  the  three  parents,  the  tenants  for  life : 

The  trustees  have  a  discretionary  power,  which  they  may  exercise 
or  not,  and  this  Court  has  no  power  of  controlling  it.  This  is  not 
a  case  of  renewable  leaseholds,  or  of  charity  leases  customarily 
renewable,  but  a  simple  case  of  leases  which  the  lessor  is  under  no 
^obligation  to  renew,  and  which  have  been  settled  on  several  [  '620  ] 
persons  in  succession.  As  to  some  of  the  leases,  it  appears,  that 
the  present  owner  has  no  power  to  renew.  The  whole  matter, 
therefore,  must  be  left  in  the  hands  of  the  trustees,  the  Court 
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MoETiMEE     having  no  means  of  interfering  with  their  discretion,  or  of  itself 
Wato.      exercising  it. 

Secondly.  The  rents  belonging  to  the  tenants  for  life  ought  not 
alone  to  be  applied  in  renewals,  for  the  benefit  of  the  remainderman, 
but  each  party  interested  must  bear  his  fair  share  of  the  burthen. 

Mr.  FrceUuiff  for  an  infant  tenant  in  tail : 

The  trustees  are  bound  to  renew  the  leases,  if  they  can  do  so  on 
reasonably  advantageous  terms.     *     ♦     * 

Mr,  Shapter^  for  the  other  children  : 

The  trustees  are  under  an  obligation  to  renew  if  they  can. 
Where  a  power  to  trustees  is  discretionary,  the  Court  will  not 
[  •621  ]  *allow  the  cestuis  que  trust  to  be  prejudiced  by  the  refusal  of  the 
trustees  to  exercise  it.  [He  cited  Stocken  v.  Stockai  (i),  Costabculie 
V.  Costahadie  (2),  (yiieilly  v.  Alderson  (3),  Fordyce  v.  Bridges  (4),  and 
Prendcrgast  v.  Prendergast  (5).] 

Secondly.  As  to  the  mode  in  which  the  expenses  were  to  be 
boi:ne,  he  referred  to  The  Earl  of  Shaftesbury  v.  The  Duke  of  Marl- 
lH>rotigh{fi),  Reeves  v.  Creswick  {7),  and  Greenwood  v.  J^raw*  (8),  in 
which  latter  case,  a  reference  was  made  to  the  Master,  to  inquire, 
whether  it  would  be  for  the  benefit  of  all  parties,  that  the  fines  for 
renewals  should  be  provided  by  an  insurance. 

Mr.  Rovpelly  in  reply. 

[  622  1        The  Master  of  the  Rolls  : 
I  will  consider  this  case. 


I8r>2. 
Jan.  14. 


The  Master  of  the  Rolls  : 

The  question  in  this  case,  which  arises  upon  the  construction  of 
a  clause  in  the  will  of  the  testator,  empow^ering  the  trustees  to  renew 
certain  leases,  is,  whether  the  clause  gives  a  mere  discretionary 
power  to  the  trustees  to  renew  the  leaseholds,  or  imposes  on  them 
a  trust,  which  the  Court  would  execute  if  they  did  not :  and  I  am 
of  opinion  that  it  imposes  on  them  a  trust. 

There  is  a  clear  distinction  between  a  mere  discretionary  power 
in  Iriistees,  and  a  trust  which  they  are  bound  to  execute,  though 

(1)  48  R.  R.  16  (4  Sim.  152 ;  2  My.     (5)  71  R.  R.  73  (3  U.  L.  C.  195). 

&  K.  489).  (6)  39  R.  R.  153  (2  My.  &  K.  1 12). 

(2)  77  R.  R.  166  (6  Hare,  410).        (7)  51  R.  R.  439  (3  Y.  &  0.  (Ex.  Eq.) 

(3)  85  R.  R.  233  (8  Hare,  101).  715). 

(4)  78  R.  R.  161  (2  Ph.  497).  (8)  55  R.  R.  9  (4  Beav.  44). 
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the  latter  may  sometimes  assume  the  shape  of  a  power.     Where    Mobtimeb 
there   is   a  mere  discretionary  power  in  trustees,  to  be  executed       watts. 
simply  as  they  think  fit,  the  Court  with  not  interfere  with  their 
discretion  or  execute  it  for  them.     The  difficulty,  in  this  case,  has 
arisen   from   the  circumstance,  that  the  clause  is,  in   its  form, 
discretionary ;  but  the  reason  for  this  is  obvious.     It  is,  I  apprehend, 
the   custom  of  conveyancers,  where  a  testator  intends  leasehold 
estates  for  lives  to  be  renewed,  not  to  make  it  compulsory  ui)on  the 
trustees  to  renew,  but  to  give  them  a  discretion  to  do  so,  upon  such 
terms  as  they  shall  think  fit ;  for  unless  such  a  course  be  adopted, 
the  effect  would  be,  to  place  the  estate  and  the  persons  interested 
therein  in  the  power  of  the  lessor,  who  might  insist  on  any  terms 
for  renewal  he  might  think  fit. 

That  being  the  reason  for  the  discretionary  form  of  the  clause, 
we  come  to  the  words  of  the  first  clause.     (His  Honour  here  read 
it.)     I  pause  here  to  point  out,  *that  this  was  not  a  case  in  which       [  •623  ] 
the  lessor  was  bound  to  renew.    He  had  a  power  to  do  so,  qr  to 
refuse.     So  that  if  this  clause  had  made  it  compulsory  on  the 
trustees  to  renew,  if  they  could  by  possibility  have  obtained  a 
renewal,  it  would  have  compelled  them  to  pay  any  sum,  however, 
unreasonable,  demanded  by  the  lessor.    It  appears  to  me,  that  the 
t-estator  has  given  them  a  discretion  as  to  the  terms,  and  I  stiall 
point  out  presently  in  what  way.    It  is  a  trust  that  they  shall,  ''  if 
they  shall  think  it  proper  or  advantageous,  endeavour  to  effect 
renewals,  upon   such  terms  as  they  shall  think  proper,"  which 
means,  that  it  is  their  duty,  provided  they  can  obtain  any  reasonable 
terms,  to  renew  the  leaseholds ;  and  it  then  proceeds, ''  so  that "  (and 
this  is  the  object  for  which  the  renewal  is  to  be  effected)  **  the  said 
premises  may,  during  the  continuance  of  the  trusts  of  this  my  will,  so 
far  as  the  circumstances  of  the  case  will  admit,  be  respectively  held 
for  three  lives,  for  a  long  term,  determinable  on  three  lives,  or  for 
twenty-one  years  absolute,  or  according  to  the  usual  terms  of  renewal." 
That  is  the  object  to  attain  which  the  power  is  given  and  is  to  be 
exercised;  they  are  to  exercise  this  power  for  the  benefit  of  the 
estate,  and  of  all  persons  interested  in  it,  and  in  the  same  manner 
as  a  sole  owner  of  the  property  would  do  it.     I  am  of  opinion,  that 
if    the  trustee  were  unable  or  refused  to  execute  a  trust  of  this 
description,  the  Court  would  execute  it,  and   in   this  manner :    it 
would  refer  it  to  the  Master,  to  ascertain  whether  it  would  be  for 
the  l)enefit  of  all  persons  interested  in  the  estate,  that  these  renewals 
should  be  effected. 
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MoRTiHBR        It  is  evident  that  the  trustees  are  not  to  sacrifice  the  tenants  for 

Watts.       ^^'®  ^  ^^^  persons  interested  in  remainder,  but  they  are  to  exercise 

[  *624  ]       their  discretion,  and  act  in  such  a  ^manner  as  they  consider  most 

advantageous  for  keeping  the  estate  in  its  present  condition,  for  the 

benefit  of  all  persons  interested  under  the  will. 

That  will  answer  the  first  question,  which  is,  "  whether  the 
trustees  are  bound  to  renew  the  leaseholds,  or  any  and  which  of 
them,  supposing  them  to  be  able  to  obtain  renewals  on  terms  not 
disadvantageous  to  the  testator's  estate;  or  whether  they  may 
exercise  an  absolute  discretion  as  to  making  or  not  making  such 
renewals."  My  opinion  is,  that  they  are  bound  to  renew  these 
leaseholds  from  time  to  time,  when  a  life  drops,  supposing  they 
are  able  to  do  so  on  terms  not  disadvantageous  to  the  estate,  and 
that  they  have  no  discretion  which  may  enable  them  to  refrain 
from  exercising  this  power  at  their  arbitrary  will  and  pleasure. 

The  second  question  is,  whether  the  trustees  are  bound  to  take 
any  and  what  particular  means  of  raising,  by  insurance  or  other- 
wise, out  of  the  present  rents  and  profits,  a  fund  to  meet  the 
expense  of  such  renewals,  when  the  occasion  for  them  shall  arise. 
The  part  of  the  clause  relating  to  this  is  as  follows.  (His  Honour 
stated  it.)  I  may  here  observe,  that  the  latter  part  confirms  the  con- 
struction I  have  put  on  the  former  part, — namely,  that  it  is  imperative 
upon  the  trustees  to  exercise  the  discretion  given  them  to  renew. 

I  think  that  the  same  discretion  is  applicable  with  respect  to 
raising  the  fund,  either  by  insurance  of  lives  or  in  such  manner  as 
is  pointed  out  by  this  clause,  as  they  may  think  most  advisable ; 
and  that  it  is  their  duty  to  exercise  that  discretion  ;  and  if  it  cannot 
be  done  without  great  injury  to  the  estate,  then  it  is  not  to  be  done. 
[  *625  ]  They  must  exercise,  in  this  matter,  a  sound  discretion,  *and  pursue 
that  course  of  conduct  which  will  be  most  beneficial  to  all  parties 
concerned. 

This  latter  part  of  the  clause  it  is  not  necessary  for  me  more 
particularly  to  refer  to.  I  foresee  that  some  diflaculty  may  arise  as 
to  the  payment  of  the  "  surplus,'*  but  no  question  now  arises  upon 
that.  The  second  question  depends  very  much  upon  the  first;  and 
I  am  of  opinion,  that  this  is  a  trust  which  is  to  be  exercised  by  the 
trustees  in  any  of  the  modes  pointed  out,  which  they  may  consider 
most  beneficial  to  all  parties  interested,  so  as  to  continue  the 
estate  in  the  same  condition  as  it  was  at  the  testator's  death. 
The  costs  of  all  parties  must  be  paid  out  of  the  estate. 
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FISHER   V.  HEPBURN  (I).  ^^^ 

(14  Beav.  628—628.)  May  ^,^, 

As  to  the  residue  *'  of  his  estate  and  effects,  whatsoever  and  wheresoever,  j^j^  Court, 

canal  shares,  plate,  linen,  china  and  furniture,"  the  testator  devised  and  pqhilly 

bequeathed  the  same  to  his  wife :  Held,  that  the  residuary  personal  estate  ]| j^^    ' 

passed,  and  that  the  general  woi-ds  were  not  limited  to  things  ejusdem  r  ^25  i 
generis  with  canal  shares,  &c. 

Th£  qaestion  tamed  on  the  following  clanse  in  the  will  of  the 
testator:  "And  as  to  all  the  rest,  residue,  and  remainder  of  my 
estate  and  effects,  whatsoever  and  wheresoever,  canal  shares,  plate, 
linen,  china,  and  furniture,  I  give,  devise,  and  bequeath  the  same  to 
my  said  wife,  for  her  own  use  and  benefit/' 

Mr.  Roupell  and  Mr.  Glasse,  for  the  plaintiff,  cited  Martin  v. 
Olorer(2). 

Mr.  Lloyd,  Mr.  James,  Mr.  Nichols,  Mr.  R.  Palmer,  Mr.  Hardy, 
and  Mr.  ShapUr,  for  other  parties. 

Mr.  Temple  and  Mr.  Bigg,  contra,  [cited  Parker  v.  Marchant  (8), 
liawlingt  v.  Jennings  (4),  Cambridge  v.  Rous  (5),  and  other  cases]. 

The  Mastbb  of  the  Rolls  :  [  fi27  ] 

The  question  turns  on  the  effect  of  the  residuary  clause,  which, 
in  the  first  place,  is  a  gift  of  ''  all  the  rest,  residue,  and  remainder 
of  my  estate  and  effects  whatsoever  and  wheresoever."  These 
words  alone,  would  carry  every  part  of  the  testator's  property,  but 
it  has  been  submitted,  that  these  general  words  being  followed  by 
the  words  :  ''  canal  shares,  plate,  linen,  china,  and  furniture," 
produces  this  effect :  You  must  either  strike  out  the  previous  words, 
'*  all  the  rest,  residue,  &c.,"  and  read  the  clause  as  *'  all  canal  shares, 
plate,  linen,  china,  and  furniture,"  which  would  be  a  very  strong 
thing  io  do,  or  you  must  introduce  the  expressions,  "  such  parts 
of/*  and  "as  consist  of,'*  and  then  read  the  clause  thus:  ''and  as 
to  all  (such  parts  of)  the  residue  &c.  (as  shall  consist  of)  canal 
shares  &c."  Both  of  these  modes  of  construction  would  be 
^trained  and,  I  think,  at  variance  with  the  testator's  intention, 
£Uid  in  the  absence  of  authority  to  the  contrary,  I  should  have  no 
he^iitation  in   reading   this  as  a  general   residuary  bequest.      I, 

(1)  King  V.  Qeorye  (1«76)  4  Ch.  D.  (3)  57  E.  B.  327  (I  Y.  &  0.  0.  0. 

13J,  aff.  b  Ch.  D.   627,   and  see  anU,  p.  301). 

p.  2W.  (4)  9  R.  E.  137  (13  Ves.  39). 

^2)  (k>  B.  E.  69  (1  OoU.  2t)9).  (5)  6  E.  E.  199  (8  Ves.  12). 
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FiSHEB 
V. 

Ukpbubm. 


[  ♦628  ] 


however,  give  no  opinion  as  to  its  operation  on  real  estate.  I  also 
think  the  observation  which  has  been  made  just,  that  nobody  could 
reasonably  contend,  that  the  testator's  wine,  books,  and  railway 
shares  would  not  have  passed  by  this  gift. 

His  Honour,  after  commenting  on  the  authorities,  proceeded : 
I  think  these  authorities  do  not  afifect  or  touch  the  case  before  me. 
The  case  of  Parker  v.  Marchant  (1)  *has  been  relied  on,  in  reference 
to  the  circumstance  that  the  general  words  precede  the  enumeration. 
But,  as  was  observed  by  Sir  William  Grant  in  Cambridge  v.  Rcfm, 
the  latter  "  are  not  words  of  restriction.  They  are  rather  words 
of  enlargement.  The  object  was  to  exclude  nothing.  Such  an 
enumeration  under  a  *  videlicet,''  a  much  more  restrictive  expression, 
has  been  held  only  a  defective  enumeration,  not  a  restriction  to  the 
specific  articles.     This  is  only  a  common  residuary  bequest." 

I  am  of  opinion  that  the  debt  in  question  passed  under  the 
residuary  clause  to  the  widow. 


1861. 
Nov,  17. 

Rolls  Court. 

Rom  ILLY, 
M.U. 

[  628] 


[  ♦629  ] 


MULLOCK   V.  JENKINS  (£). 

(U  Beav.  628-635  ;  S.  C.  21  L.  J.  Ch.  65.) 

UDder  the  Act  of  J  836  (6  &  7  Will.  IV.  c.  32),  a  benefit  biiildiog  society 
was  not  precluded  from  investing  its  funds  in  the  purchase  of  real 
estate. 

The  committee  of  a  benefit  building  society  authorised  the  vioe-preeident 
to  piu*chase  real  estate  for  the  society,  and  furnished  him  with  part  of  the 
funds.  He  purchased,  but  appropriated  the  estate  to  himself :  Held,  that 
the  trustees,  in  whom  the  funds  and  property  ought  to  be  vested,  were 
entitled  to  sue  on  behalf  &c.,  to  compel  a  restitution  of  the  estate.  Held, 
also,  that  the  jurisdiction  was  not  ousted,  by  a  rule  of  the  society  for 
referring  disputes  to  arbitration. 

This  bill  was  filed  by  five  persons,  being  the  trustees,  and  also 
members  and  shareholders  in  the  Newport  Benefit  Building  Society, 
''  on  behalf  of  themselves,  and  all  other  the  members  and  share- 
holders,'' except  the  sole  defendant,  Jenkins. 

It  stated  the  establishment  of  the  society,  in  1850,  its  object 
being  (as  stated  in  the  certified  rules)  to  enable  each  member  to 
receive,  out  of  the  funds  of  the  society,  the  value  of  his  share, 
**  to  erect  or  purchase  one  or  more  dwelling-house  or  houses,  or 
other  real  or  ^leasehold  estate,"  which  was  to  be  mortgaged  to  the 


(1)  57  R.  11.  p.  ;J3:i  (1  Y.  &  0.  C. 
C.  p.  ;<()!). 

(2)  Under    the    Building    Societies 
Act,    1874,   s.    13,    modern    building 


societies  can  only  acquire  and  h«»ld 
land  by  way  of  mortgage,  and  on 
foreclosure  the  land  must  be  cold. — 
O.  A.  S. 
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society  nntil  payment  of  the  advances,  and  the  subscriptions  and     Mullock 

fii^^-  Jbwkihs. 

The  third  rale  provided,  that  the  society  should  be  governed  by 

a  committee,  consisting  of  a  president,  vice-president,  five  trustees, 
and  fifteen  members.  By  other  rules  the  funds  and  securities  were 
to  be  entrusted  to  and  the  property  vested  in  the  trustees  ;  and  all 
proceedings  civil  or  criminal  were  to  be  commenced,  prosecuted, 
and  defended  by  and  in  their  names.  The  bill  also  stated  as 
follows :  "  And  the  said  rules  contain  certain  provisions  for 
reference  to  arbitration,  in  case  of  any  dispute  between  any 
members  of  the  society  or  the  trustees  or  committee  thereof,  as 
therein  mentioned." 

It  being  considered  beneficial  and  advantageous  to  the  society 
that  the  Fair  Oak  estate  should  be  purchased  for  the  society, 
Jenkins,  who  was  vice-president,  was  authorised,  by  a  special 
meeting  of  a  sub-committee,  to  purchase  it  on  behalf  of  the  society. 
He  accordingly  purchased  it  for  5,6802.,  and  the  sum  of  600{.  was 
paid  to  him  by  the  trustees  to  enable  him  to  pay  the  deposit  on  the 
purchase.  The  bill  alleged  that  the  society  had  funds  in  hand  to 
the  extent  of  4,000^.,  and  power  to  borrow  the  amount  necessary 
to  complete  the  purchase.  The  defendant  procured  the  property 
to  be  conveyed  to  himself  instead  of  to  the  trustees,  and  he, 
afterwards,  without  authority,  mortgaged  and  dealt  with  it  as  his 
own,  and  appropriated  it  to  himself.  The  bill  stated  applications 
to  the  defendant  to  convey  to  the  trustees,  and  offers  to  pay  the 
pnrchase-money  and  his  refusal. 

The  bill  prayed  a  declaration  of  the  right  of  the  society  to  the  [  630  ] 
property,  for  a  conveyance  thereof  to  the  trustees,  and  for  con- 
sequential relief,  the  plaintiffs  being  ready  and  offering  to  make 
**  all  due  payment "  to  the  defendant  and  his  mortgagees,  if  any, 
in  respect  of  the  matters  aforesaid,  and  otherwise  to  do  all  equity 
in  the  premises,  oat  of  the  funds  of  the  society. 

To  this  bill,  the  defendant  demurred  for  want  of  equity,  and 
secondly,  on  the  ground  that  the  committee  and  the  several 
shareholders  were  necessary  parties. 

Mr.  lioupell  and  Mr,  Miller,  in  support  of  the  demurrer : 

First.     [The  investment  was  illegal.] 

Secondly.     This  suit  is  defective  for  want  of  parties :  [Apperly  v.        [  631  ] 
Vage{\)^  Evans  v.  Stokes  {2)^ 

(I)  65  R  E.  p.  516  (1  Ph.  p.  784).  (2)  44  B.  K.  p.  6  (1  Keen.  p.  33). 
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MuLLooK         Thirdly.     The  Acts  of  Parliament  and  the  rules  of  the  society 
Jknkikb.      require  the  plaintiffs  to  proceed  by  arbitration.     *     ♦     * 

[  682  ]  Mr.  R.  PcUffur,  Mr.  Rogers,  and  Mr.   Welford,  in  support  of 

the  bill,  were  not  heard. 

The  Mast|jb  of  the  Eolls: 

I  am  of  opinion  that  this  demurrer,  which  rests  on  two  grounds, 
— first,  for  want  of  equity,  and,  secondly,  for  want  of  parties, — 
cannot  be  sustained. 
[  633  ]  The  plaintiffs,  who  are  trustees,  members,  and  shareholders  of 

a  benefit  building  society,  sue  on  behalf  of  tliemselves  and  all 
other  the  members  and  shareholders,  except  the  defendant,  who 
has  been  instructed  to  purchase  an  estate  for  the  society,  which  he 
has  done,  and  has  received  from  the  society  part  of  the  purchase 
money  to  pay  the  deposit.  It  is  manifest,  that  if  the  society  be 
competent  to  authorise  the  defendant  to  purchase,  it  must  be  for 
the  benefit  of  every  member,  to  compel  him  to  perform  his  engage- 
ment. I  consider  that  it  is  competent  to  the  trustees,  in  whom  the 
property  of  the  society  ought  to  be  vested,  to  sue,  on  behalf  of 
themselves  and  the  other  members,  all  persons  improperly  with- 
holding the  funds  and  property  of  the  society.  It  is  like  the  case 
where  a  vendor  has  received  the  purchase  money  without  execating 
a  conveyance,  and  in  a  suit  for  specific  performance,  the  Court  only 
requires  the  parties  to  the  contract  to  be  made  parties,  and  they 
sufficiently  represent  all  persons  interested.  I  therefore  consider, 
that  the  record  is  properly  framed  as  to  parties. 

Next  comes  the  question  whether  the  plaintiffs  are  entitled  to  any 
relief?  The  allegation  is,  that  the  vice-president  of  the  committee 
of  this  benefit  building  society  was  authorised  to  purchase  an 
estate  for  the  benefit  of  the  society.  He  acknowledges  he  has 
purchased  it,  and  that  he  has  received  6002.,  in  part  of  the  purchase- 
money,  to  be  applied  in  payment,  but  he  now  treats  the  estate  as 
his  own.  All  this  I  must,  upon  demurrer,  assume  to  be  true.  He 
now  says,  that  this  is  an  illegal  transaction,  and  that  a  benefit 
building  society  cannot  enter  into  a  transaction  of  this  description : 
and  the  rules  of  the  society  are  referred  to,  to  show  that  the  object 
of  the  society  was,  to  enable  persons  to  borrow  money  to  erect  or 
[  *634  ]  purchase  houses,  *or  freehold  or  leasehold  estate,  but  that  they  have 
no  power  to  buy  land. 

I  have  to  consider  whether  there  is  any  thing  which  makes  it 
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impossible  for  such  a  society  to  acquire  any  land.  The  statute 
states,  that  there  are  societies  established  for  the  purpose  of  assisting 
the  members  in  obtaining  a  small  freehold  or  leasehold  property,  and 
that  it  is  expedient  to  afford  encouragement  and  protection  to  such 
societies  and  the  property  obtained.  Now  the  purchase  of  this  estate 
may  be  one  of  the  modes  of  carrying  this  purpose  into  effect ;  and 
assuming  that  the  society  had  more  money  than  they  required  for  the 
purpose  of  making  loans,  I  see  nothing  to  make  it  illegal  for  them  to 
invest  a  portion  of  their  property  in  the  purchase  of  real  estate.  Here 
the  defendant,  who  has  received  part  of  the  purchase-money,  turns 
round  and  says, ''  this  is  altogether  an  illegal  transaction,  and  I  will 
keep  both  the  estate  and  the  money."  It  is  true  that  this  Court 
will  not  interfere  to  enforce  an  illegal  contract ;  but  there  are  cases 
where  it  will  compel  a  party  to  do  equity,  as  in  the  case  of  usury, 
where,  as  in  this  instance,  the  plaintiffs  offer  to  do  what  is  right  and 
equitable  on  their  part.  Without  expressing  any  opinion  as  to 
what  may  ultimately  be  done  in  this  case,  I  am  satisfied,  that 
admitting  the  statement  of  the  bill  to  be  true,  it  is  not  possible  for 
the  defendant  to  insist  that  the  plaintiffs  are  entitled  to  no  relief 
against  him. 

On  the  only  remaining  question — namely,  that  the  arbitration 
clause  ousts  the  jurisdiction  of  the  Court,  it  is  not  necessary  to  say 
many  words.  It  is  settled  that  parties  cannot,  by  contract,  oust  the 
jurisdiction  of  this  Court.  If  there  had  been  a  reported  case,  or,  if 
the  Act  expressly  provided,  that  under  no  circumstances,  could  the 
members  of  a  benefit  building  *society  sue  at  law  or  equity,  I  should 
be  bound.  Trott  v.  Hughes  (1)  confirms  my  view  of  this  part  of  the 
case,  and  also  shows  that  on  that  occasion,  where  a  discretion 
existed,  the  Court  thought  it  desirable  not  to  interfere. 

Overrule  the  demurrer. 


MnLfiOCK 

V, 

Jenkins. 


[  ^635  ] 


FEAEON   V.  DE8BRI8AY(2). 

(14  Beav.  635—644 ;  S.  0.  21  L.  J.  Ch.  506.) 

Funds  were  settled  on  A.  for  life,  with  remainder  to  hifi  children,  at  such 
ages,  Ac  as  he  should  appoint,  and  in  default  to  them  equally,  to  vest  at 
twenty-one,  and  there  was  a  power  of  maintenance  until  the  vesting. 
There  was  a  gift  over,  in  case  there  should  be  no  child  absolutely  entitled. 
A.,  having  a  child  eight  mouths  old,  and  another  en  ventre  $a  mere^  appointed 


(1)  89  R.  B.  781  (16  L.  T. 
260). 


O.  S.  (2)  Henty  v.  Wrey  (1882)  21  Ch.  D. 

332,  47  L.  T.  231,  30  W.  R.  850. 


1851. 

Rolls  Court, 

BOMILLT, 

M.B. 

[636] 
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Fkabom  the  fund  to  all  his  children  to  vest  immediately.     One  of  the  children 

«.  survived  A.  and  died  an  infant,  and  his  share  was  claimed  by  his  mother 

Drsbkisat.  j^g  yg  administrator :  Held  that  the  appointment  was  not  a  fraud  on  the 

power,  and  that  she  was  entitled. 

In  1840,  by  the  settlement  made  on  the  marriage  of  Captain 
Browne  with  Isabel  his  wife,  certain  large  sums  of  stock,  provided 
by  his  mother,  were  vested  in  trustees,  on  trusts,  which,  so  tar  as 
material,  were  as  follows :  in  trust  for  Captain  Browne  for  life, 
and,  afterwards  to  pay  dOOL  a  year  to  his  wife  for  life,  and  subject 
thereto,  upon  trust  for  his  children  (by  any  marriage),  at  sach  ages 
and  in  such  manner  and  in  such  shares  as  Captain  Browne  should 
appoint ;  and,  for  want  of  such  appointment,  upon  trust  for  such 
children  equally,  but  not  to  vest  until  twenty-one,  or  marriage  with 
consent. 
[  636  ]  There  was  a  clause  of  survivorship,  in  case  of  the  death  of  any 

child  before  he  acquired  a  vested  interest,  and  a  power  was  given  to 
the  trustees  for  the  maintenance  and  execution  of  the  children  out 
of  the  dividends,  until  the  children's  portion  should  become  vested. 
And  if  there  should  be  no  child  who  should  become  absolutely 
entitled,  under  any  of  the  said  trusts  or  powers,  then  upon  certain 
trusts  for  the  five  defendants  (sisters  of  Captain  Browne). 

On  the  8th  of  September,  1842,  Captain  Browne,  having  one 
child  only  (Compton  S.  Browne,  born  in  May,  1842),  by  ^deed, 
appointed  the  trust  funds  to  him  absolutely,  to  be  a  vested  interest 
immediately.  Captain  Browne  reserved  to  himself  a  power  of 
revocation. 

Mrs.  Browne  being  euciente  of  the  defendant,  Isabel  Henrietta 
Browne,  Captain  Browne,  on  the  17th  of  January,  1848,  revoked 
the  previous  appointment,  and  appointed  the  funds  to  his  son 
Compton  and  all  his  other  children  by  his  then  wife,  who  should 
be  living  at  his  death  or  be  born  in  due  time  after,  as  tenants 
in  common,  and  he  again  reserved  to  himself  a  power  of 
revocation. 

Captain  Browne,  who  was  at  the  time  in  an  extremely  pre- 
carious state  of  health,  died  in  February,  1848,  and  his  daughter 
Isabel  Henrietta  was  born  in  June  following. 

His  son  Compton  died  in  1849  an  infant,  and  his  mother, 
who  had  married  the  plaintiff  Mr.  Fearon,  obtained  letters  of 
administration  to  him. 

By  this  bill,  Mr.  and  Mrs.  Fearon  sought  to  recover  the  share 
[  •637  ]       of  Compton  Browne  in   the   trust   funds.     The   ♦defendants,  the 
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sisters,  insisted,  that   in   case   the   daughter   Isabel   died    under      Fearon 
twenty-one  without  marriage   with    consent,  they   would   become     dbsbhwat. 
entitled  to  the  whole  of  the  trust  funds. 

The  mental  capacity  of  the  appointor  was  also  put  in  issue,  but 
was  abandoned  at  the  hearing. 

Mr.  RoupeU  and  Mr.  6.  L.  Russell  for  the  plaintiffs  : 

The  rule,  we  admit,  is,  that  an  appointment  cannot  be  made 
i^riih  the  intent  of  enuring  to  the  benefit  of  the  appointor. 
Here  the  state  of  health  of  Captain  Browne  rendered  such  an 
intention  impossible.  He  had  authority  by  appointment  to  give 
a  more  beneficial  interest  to  his  children ;  and  the  mere  fact  of 
the  subsequent  death  of  a  child  cannot  render  the  appointment 
invalid.  The  onus  of  proving  fraud  is  on  the  other  side,  and 
nothing  but  a  suspicion,  arising  from  the  events  which  have  since 
happened,  is  brought  forward  to  invalidate  the  appointments. 

(They  cited  BtUcher  v.  Jackson  (l).) 

Mr.  Uoyd  and  Mr,  Regmald  Walpole,  for  the  surviving  child. 

Mr.  R.  Palmer,  Mr.  Compton,  Mr.  K.  Parker,  Mr.  Elmsley,  and 
Air.  Dean^  for  trustees. 

Mr.  Walpole  and  Mr.  E.  Smith,  for   the    sisters   and  their 
husbands : 

•  *  Here  no  reasonable  motive  can  be  assigned,  for  the  execu-  [  638  ] 
lion  of  the  power  in  such  a  manner  as  to  give  an  immediate  vested 
interest  to  children,  one  of  whom  was  not  a  year  old,  and  the 
other  en  venire  sa  mire,  and  for  whose  maintenance  and  education 
daring  their  minority  the  settlement  had  expressly  provided. 
The  object  must  have  been  to  give  to  the  representatives  of 
infants  the  chance  of  acquiring  the  property,  in  the  event  of 
their  death  under  twenty-one.  [They  cited  M'Queen  v.  Far- 
quhar  (2),  Lord  Hinchinbroke  v.  Seymour  (3),  Gee  v.  Gumey  (4).] 

The  Master  of  the  Bolls  (without  calling  for  a  reply) :  [  64i  ] 

Though  the  state  of  health  of  the  gentleman  was  such  as  to  render 

it  reasonable  for  the  defendants  to  put  the  plaintiffs  on  the  proof 

of  his  capacity,  I  think  it  is  clearly  established  by  the  evidence. 
I  next  come  to  consider  the  question  whether  this  was  a  good 

execution  of    the    power.      This  is  a  question    of    considerable 

(1)  65  B.  B.  625  (U  Sim.  444).  (3)  1  Br.  C.  C.  395. 

(2)  8  B.  B.  221  (11  Ves.  p.  479).  (4)  70  R.  R.  290  (2  Coll.  480). 
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Fearok      importance,  and  if  I  thought  it  open  to  any  reasonable  doubt,  I 
DE8BRIBAY.    should  postpoue  my  judgment,  in  order  to  look  into  the  authorities. 

The  case  is  this  :  a  father  has  a  power  of  appointment  amongst 
his  children,  their  shares  to  vest  at  such  ages  as  he  shall  appoint, 
and  if  he  makes  no  appointment,  the  property  is  to  vest  in  them 
equally  at  twenty-one,  or  marriage ;  and  there  is  a  gift  over,  if  there 
should  be  no  child  entitled  under  the  trusts  or  power. 

On  the  birth  of  a  son,  he  executes  the  power  by  giving  the  whole 
to  such  son,  but  afterwards,  upon  an  expected  addition  to  his  family, 
he,  being  in  a  weak  state  of  health,  revokes  the  former  appointment 
and  executes  the  power  in  favour  of  all  his  children,  who  should  be 
r  *fi*2  J  living  at  his  death,  equally.  The  question  is,  *whether  this  execu- 
tion is  good,  and  it  depends  on  this :  first,  was  it  within  the  terms 
of  the  power,  and  if  so,  then,  secondly,  was  it  a  bond  fide  execution 
within  the  intent  of  the  settlement  ?  That  it  is  within  the  terms 
of  the  power  there  can  be  no  question  whatever.  The  words  "  at 
such  ages  '*  &c.  are  sufficiently  large :  you  cannot  possibly  have 
larger. 

The  power  being  sufficient  to  authorise  this  appointment,  it  is 
then  said,  that  the  rule  of  this  Court  is,  that  a  donee  of  a  power 
cannot  execute  it  so  as  to  gain  a  personal  advantage,  and  that  it 
must  be  exercised  bond  fide  for  the  purposes  and  objects  of  the 
settlement.  Before  referring  to  the  particular  circumstances  of  the 
case,  this  observation  is  to  be  made  :  The  intention  of  a  settlor  is  not 
to  be  ascertained  merely  from  the  manner  in  which  the  fund  is 
given  over  in  default  of  appointment.  The  settlement  says,  that  in 
favour  of  certain  objects,  the  donee  of  the  power  shall  have  an 
absolute  controul  over  the  fund;  but  if  he  does  not  exercise  his 
power,  then  the  funds  shall  go  in  a  particular  specified  manner. 
To  say  that  because  the  settlement  specifies  the  manner  in  which 
the  fund  is  to  go  if  unappointed,  the  power  must  necessarily  be 
partially  cut  down,  so  as  to  prevent  the  donee  from  disappointing 
those  to  whom  the  property  is  to  go  in  default  of  appointment,  does 
not  appear  to  me  to  be  a  fair  conclusion. 

In  the  present  case,  it  is  manifest  that  the  appointor  could  gain 
no  personal  advantage  for  himself,  by  the  mode  in  which  he  has 
executed  the  power ;  for  the  persons  in  whose  favour  the  appoint- 
ment is  to  take  effect  could  not  be  ascertained  until  his  own  death. 
All  the  cases,  therefore,  in  which  the  donee  obtained  an  advantage 
[  *643  ]  by  the  execution  of  the  power  may  be  excluded  from  *my  considera- 
tion.    I  cannot  speculate  on  what  other  objects  he  might  have  had. 
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if  I  find  thai  he  had  the  absolnte  power  of  appointment  amongst       Fbabok 
his  children,  and  that  he  exercised  it  in  such  a  manner  that  he    Dbsbbibat. 
could  not  obtain  any  personal  advantage  from  it. 

Observe  to  what  consequences  a  contrary  doctrine  would  lead. 
The  validity  of  the  execution  of  a  power  cannot  depend  on  whether 
the  appointee  died  immediately  after  or  not.  The  subsequent 
events  which  might  occur  could  not  make  it  good  in  one  event  and 
bad  in  another.  Suppose  Captain  Browne  had  thought  fit  to 
appoint  twice  as  much  to  a  son  as  to  a  daughter,  and  that  the  son 
had  died  under  twenty-one,  his  share  would  not  go  to  his  surviving 
sister.  But  could  she  contend  that  this  appointment  was  a  fraud 
on  the  power  ?  It  is  obvious,  however,  that  the  argument  must  go 
to  this  extent,  if  it  is  to  be  held  that  this  execution  of  this  power 
is  bad. 

Again,  if  it  be  bad  as  it  stands,  it  would  be  equally  so  if  there 
had  been  a  direction  for  survivorship  between  the  children,  if 
the  rule  as  to  portions  be,  that  they  are  not  to  be  raised  until 
the  time  at  which  they  are  properly  required,  is  applicable  to 
this  casa 

I  concur  in  the  observations  cited  from  Sir  Edward  Sugden's 
work,  that,  in  substance  and  effect,  the  rules  respecting  powers  to 
raise  portions  must  be  treated  in  the  same  manner  as  powers  to 
divide  funds  already  provided ;  but  there  may  be  circumstances 
connected  with  a  portion  which  give  a  different  colour  to  the 
transaction  from  that  which  exists  in  other  cases.  Where  a  portion 
is  to  be  raised  out  of  the  estate  of  another,  it  is  a  mark  of  fraud  to 
direct  it  to  be  raised  when  it  is  plainly  not  required. 

If  it  were  held  that  this  was  a  bad  execution,  it  would  be  deciding,  [  ^^^  ] 
that  although  Captain  Browne  was  authorised  to  appoint  to  his 
children  at  such  ages  as  he  pleased,  yet  that  he  could  not  execute 
the  power  so  as  to  give  vested  interests  before  twenty-one.  This 
ap])ears  to  me  to  be  totally  at  variance  with  the  terms  of  the 
power ;  and  I  could  not  so  decide  without  unsettling  the  law  and 
introducing  a  very  dangerous  limit  in  these  cases. 

I  think  it  exceedingly  probable,  that  it  was  not  the  intention  of 

the  framers  of  the  settlement,  that  the  widow  of  the  donee  should 

tsLke  any  interest  in  it ;  and  I  believe  it  was  not  the  intention  of 

ttie  donee  of  the  power,  when  he  executed  it,  that  she  should  take 

any  interest  in  the  fund  which  he  gave  to  his  children  equally.     It 

is   probable  he  never  thought  of  the  contingency  of  their  dying 

infants  and  of  her  surviving  them;  but  that  does  not  affect  the 
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qaestion,  because  she  takes  not  under  the  appointment,  but  by 
devolution  as  representing  her  child. 

I  cannot  hold  that  this  appointment  was  a  fraud  on  the  power, 
and  I  must  therefore  make  a  decree  for  the  plaintiffs. 


1S51. 
^or.  13. 


Re  BAINBRIGGE. 

(H  Beav.  645.) 

A  sum  of  money  haviug  on  taxation  been  found  due  from  a  solicutor  to 
his  client,  the  solicitor  was  ordered  to  pay  the  costs  of  the  application  for 
the  second  order  for  payment. 


1851. 
March  23. 


SANER   V.  DEAVIN. 

(14  Beav.  646.) 

When  a  suit  abates,  the  plaintiff's  solicitor  should  certify  this  fact  to  the 
registrar.  In  cases  of  default,  the  defendants  are  entitled  to  the  costs  of 
the  day. 

[See  now  Old.  XVII.  r.  9.] 


1851. 

July  22. 

Xav,  20. 

1852. 

Jan,  22,  24. 

March  25,  29. 

1851. 
July  9. 


1851. 
Nov,  2<. 


PAYNE  V.  LITTLE. 

(14  Beav.  647—649.) 
[Obsolete  procedure  on  change  of  next  friend  hy  a  married  woman.] 


Bolls  Court. 

BOMILLT, 

M.K. 

[1] 


COPE  V.  COPE. 

(14  Beav.  649.) 

[Refusal  to  pay  money  out  of  Cburt  on  a  Diocesan  probate.     This  practice 
was  subsequently  modified.] 


LUSHINGTON  v.  BOLDEBO(I). 


i'ov^i.  (15  Beav.  1—11 ;  S.  C.  21  K  J.  Ch.  49;  16  Jur.  140  ;  18  L.  T.  O.  S.  151.) 


An  estate  stood  limited  to  A.  for  life  without  impeachment  of  waste,  with 
remainder  to  his  issue  in  tail,  with  similar  remainder  to  B.  for  life,  with 
remainder  to  his  issue  in  tail.  A.  and  K  became  bankrupt,  and  the 
assignees  under  their  joint  commission  committed  equitable  waste  by 


(1)  A  note  by  the  reporter  at  the 
end  of  this  case  suggests  that  Butler 
V.  Kynnerahy,  33  R.  K,  180  (8  L.  J. 
Ch:  67)  is  scarcely  reconcilable  with 
this  case  or  with  Wtllealey  v.  WtUtaley, 
38  K.  R.  161  (6  Sim.  497),  but  as  to 
that  suggestion  see  the  notes  on  those 
two  oases  in  33  R.  R.  180  and  38  R.  R. 
165.     Sir  G.  Jessel  would  possibly 


have  modified  his  observation  upon 
the  point  in  Honywood  v.  ffonyKhi'-i 
(1874)  L.  R.  18  Eq.  at  p.  311,  ha«i 
his  attention  been  called  to  the  report 
of  Butler  v.  KynnersUy  in  8  L.  J.  Ch. 
67,  which  seems  to  have  been  over- 
looked there  as  well  as  in  LmhingtoH 
V.  Boldero.—O,  A.  S. 
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cutting  ornamental  timber.    The  pi*oduce  was  brought  into  Court:  Held»  LusutNuTON 

that  the  assignees  were  entitled  to  no  part  of  the  income,  either  in  respect  r. 

of  the  estate  of  A.  or  that  of  B. ,  but  that  the  whole  produce  and  accumulation  Boldkbo. 
belonged  to  the  eldest  son  of  C.  as  first  tenant  in  tail. 

Ik  1785,  the  testator  devised  Aspeden  Hall  and  other  estates  to 
Charles  Boldero  for  life,  without  impeachment  of  waste,  with 
remainder  to  his  first  and  other  sons  in  tail,  with  similar  limit  i- 
tioDs  to  William  Boldero  for  life,  without  impeachment  of  waste, 
with  remainder  to  his  first  and  other  sons  in  tail,  with  remainder 
to  Henry  Lushington  for  life,  without  impeachment  of  waste,  with 
remainder  to  his  first  and  other  sons  in  tail,  with  divers  remainders 
over. 

In  1812,  Charles  Boldero  and  Henry  Lushington,  and  tlieir 
partners,  became  bankrupt,  and  the  assignees  under  their  joint 
commission  having  proceeded  to  commit  equitable  waste  by  felling 
ornamental  timber,  ^this  bill  was,  in  1813,  filed  by  the  eldest  son  [  *2  ] 
of  Henry  Lushington,  who  was  then  and  was  now  the  first  tenant 
in  tail  in  esse.  The  plaintiff  established  his  claim  (1),  and  the 
assignees  were  ordered  to  pay  into  Court  6,3792.  4«.,  the  value  of 
the  timber  and  interest,  to  an  account,  intituled,  **  The  account  of 
timber  felled  by  the  defendants,  the  assignees  of  the  estate  of  Messrs. 
Boldero,  Lushington  &  Co.,  bankrupts."  This  was  done;  and  it 
was  directed  to  accumulate,  and  be  subject  to  the  further  order  of 
the  Court.  By  accumulation,  the  fund  in  Court  now  exceeded 
26,00W. 

William  Boldero  died  "  several  years  since,"  without  having  been 
married.  In  1850,  Charles  Boldero  being  still  living,  and  ninety- 
five  years  of  age,  but  having  no  issue,  the  plaintiff,  the  first  tenant 
in  tail  in  esse,  presented  his  petition  for  payment  to  him  of  the 
fund  in  Court.  The  case  came  before  Lord  Langdale  on  the  4th  of 
November,  1850,  when  his  Lordship  thought,  that  the  case  could 
not  be  decided  until  it  had  been  ascertained  that  Charles  Boldero, 
who  was  living,  should  have  no  issue,  and  his  Lordship  therefore 
ordered  the  petition  to  stand  over  until  after  the  death  of  Charles 
Boldero. 

Charles  Boldero  died  in  August,  1851,  and  the  application  for 
payment  was  now  again  renewed. 

Mr.  Lloyd  and  Mr.  Tripp,  in  support  of  the  petition  : 
The  petitioner  is  entitled  to  the  whole   fund.    In  the  case  of 

(1)  See  Lu$hinyton  v.  BoUUro,  22  B.  B.  261  (6  Madd.  149). 

18— a 


27H  1851.    CH.    15  BEAT.  7—8.  [RB- 

LuBHTKGTox  There  may  be  a  great  number  of  cases  in  which  the  timber 
BoLDRRo.  would  become  of  great  value  when  the  reversion  fell  in ;  and  it 
is  impossible  for  the  Court  to  ascertain  what  portion  of  it  would 
have  been  enjoyed  by  the  reversioner  if  the  wrongful  act  had  not 
been  committed.  Undoubtedly  the  tenant  for  life  does  in  some 
cases  directly  gain  an  advantage,  but  it  is  not  by  reason  of  his  own 
act.  Thus,  where  by  the  act  of  God  a  large  quantity  of  timber  is 
blown  down  by  a  storm,  the  produce  is  laid  out  in  the  purchase  of 
stock,  and  the  interest  of  the  fund  is  paid  to  the  successive  tenants 
for  life.  So,  upon  the  same  principle,  when  timber  is  decaying, 
and  it  cannot  benefit  the  reversioner  to  allow  it  to  remain  standing, 
the  Court,  having  ascertained  that  it  is  for  the  benefit  of  all  parties, 
orders  the  timber  to  be  cut  down,  and  the  produce  to  be  invested, 
and  the  interest  of  the  fund  to  be  paid  to  the  tenants  for  life  in 
succession. 

When,  however,  the  tenant  for  life  has  committed  the  wrongful 
act  which  produces  the  fund,  the  Court  will  not  allow  him  to  gain 
any  benefit  from  it ;  but  the  reversioner  takes  the  benefit  arising 
from  an  accretion  of  the  fund,  in  lieu  of  the  accretion  of  the  timber. 

Can  I  look  at  this  case  in  any  different  point  of  view,  because  the 
assignees,  and  not  the  tenant  for  life,  have  done  the  wrongful  act? 
The  assignees  stand  for  these  purposes  exactly  in  the  same 
situation  as  the  tenants  for  life;  they  are  bound  by  the  same 
equities,  and  are  exactly  in  the  same  position,  and  the  same 
[  '8  ]  *ob8ervations  apply  to  both.  Nor  am  I  able  to  separate,  or  to 
distinguish  the  case  of  Sir  Henry  Lushington  from  that  of  Charles 
Boldero ;  because,  if  the  two  tenants  for  life  had  concurred  together, 
and  had  agreed  between  themselves  that  the  one  in  possession 
should  cut  the  timber,  and  that  they  should  divide  the  produce  in 
certain  proportions,  the  Court  would  have  prevented  either  of  them 
from  gaining  any  benefit  from  the  wrongful  act  which  they 
concurred  in  performing.  Here,  they  are  the  assignees  of  both  ; 
and  I  am  unable  to  find  any  principle  which  says,  that  the  assignees 
must  not  stand  exactly  in  the  same  situation  as  the  tenants  for  life 
would  stand,  and  be  bound  by  exactly  the  same  equities.  If 
Charles  Boldero  had  died  immediately  afterwards,  and  Sir  Henry 
Lushington  had  survived  for  a  very  long  period,  and  the  income  of 
the  proceeds  of  the  timber  had  been  applied  during  that  period  in 
payment  of  the  joint  creditors,  they  would  have  obtained  a  great 
benefit  from  the  wrongful  act  of  the  assignees.  I  must  hold  them 
in  exactly   the  same  position   as  if  the   wrongful  act  had  been 
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committed  by  Sir  Henry  Lushington  alone.     I  cannot  separate  the  Lubhikoton 
characters  of  the  assignees  ;  they  are  assignees  for  the  joint  creditors     bold'kro. 
and  of  the  joint  estate ;  and  I  consider  that  I  must  treat  the  case 
exactly  in  the  same  way  as  if  the  two  tenants  for  life,  one  only  being  in 
possession,  had  concurred  in  the  wrongful  act  of  cutting  the  timber. 

It  was  suggested,  that  I  should  suppose  the  possible  case  of  the 
commission  having  been  superseded ;  and  I  was  asked,  whether  the 
tenant  for  life,  Sir  Henry  Lushington,  who  is  perfectly  innocent  in 
the  matter,  ought  to  be  prejudiced  by  the  wrongful  act  committed 
by  his  assignees.  It  would  be  hard  if  it  were  to  be  so ;  but  I  do 
not  consider  that  question  at  ^present,  because  it  does  not  arise  [  *9  ] 
before  me.  But,  if  the  question  did  arise,  it  is  manifest  that  the 
remark  would  apply  just  as  much  to  the  case  of  Mr.  Charles 
Boldero's  estate  as  to  that  of  Sir  Henry  Lushington ;  nor  can  I 
find  anything  whatever  in  the  fiduciary  character  of  the  assignees, 
who,  in  matters  of  this  description,  stand  in  exactly  the  same 
position  as  the  tenants  for  life,  to  prevent  their  being  held  liable 
precisely  in  the  same  manner  as  the  tenants  for  life  themselves. 
They  have  themselves  done  this  wrongful  act ;  and  neither  they  nor 
the  persons  for  whom  they  are  trustees  can  gain  any  advantage  by 
reason  of  it. 

I  am  of  opinion,  therefore,  that,  upon  the  petition,  I  must  make 
an  order  according  to  the  prayer. 

The  assignees  appealed  to  the  Lords  Justices,  but  a  compromise 
was,  after  argument,  effected. 


The  ROCHDALE  CANAL  COMPANY  v.  KING.  i862. 

(15  Beav.  11.)  ^^' 

[Procedure  under  15  &  16  Vict.  c.  86,  a.  20,  for  obtaining  production  of 
documents  by  a  litigant.    See  now  Ord.  XXXJ.  rr.  12,  13,  14.] 
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jI^^'^^  BENTLEY  v.  mackay. 

(loBeav.  12— 21.) 

Foils  Court 

RoMTLLT  ^^  Court,  in  order  to  give  effect  to  voluntary  settlements,  requires, 

M.R.  where  the  settlor  is  the  legal  owner,  everything  to  have  been  done  "which 

[  12  ]  18  requisite  to  transfer  the  legal  ownership ;  and  where  he  is  the  equitable 

owner,  clear  and  distinct  evidence  of  a  declaration  of  trust  in  favour  of  the 

donee  (1). 

A  father  being  entitled,  during  the  life  of  his  son,  to  the  dividends  on 
funds  standing  in  the  names  of  himself  and  three  other  trustees,  directed 
two  of  the  trustees  to  pay  over  the  dividends  for  the  future  to  his  son. 
They  acted  on  the  direction,  and  the  testator  afterwards  recognised  the 
gift :  Held,  that  there  was  a  valid  and  effectual  voluntary  settlement, 
which  this  Court  would  give  effect  to. 

This  case  came  before  the  Court  on  exceptions  to  the  Master's 
report.  It  involved  a  question  as  to  the  validity  of  a  voluntary  gift 
of  the  dividends  of  a  sum  of  10,000{.  Consols,  which  it  was  alleged 
had  been  made  by  the  testator,  Spencer  Mackay,  to  his  son  Thomas 
Henry  in  August,  1845. 

The  circumstances  relating  to  the  matter  were  detailed  in  the 
Master's  report,  who  found  as  follows : 

That  by  a  settlement  made  on  the  marriage  of  the  testator's  son 
Thomas  Henry  Mackay,  dated  the  15th  of  July,  1840,  a  sum  of 
10,000/.  Consols  was  transferred  from  the  testator's  name  into  the 
joint  names  of  Richard  Twining,  William  Brewster  Twining,  the 
testator,  and  James  Alexander  Gordon,  upon  trust,  during  the  life 
of  Thomas  Henry  Mackay,  to  pay  the  dividends  to  his  father, 
Spencer  Mackay,  and  afterwards  on  certain  trusts  for  the  wife  and 
children  of  Thomas  Henry  Mackay.  The  Master  found,  that  the 
testator  had  received  the  dividends  on  this  sum  until  July,  18:15, 
and  that  until  that  period  the  testator  had  made  his  son  an 
[  •IS]  allowance  of  1,000Z.  a  year,  which  then  ceased.  *And  the  Master 
found,  that  in  July,  1845,  the  testator  wished  and  determined  to 
secure  to  Thomas  Henry  Mackay  an  immediate  fixed  income  of 
1,000/.  a  year,  in  lieu  of  the  voluntary  allowance  of  the  same  amount 
which  he  had  previously  made ;  and  in  order  to  effect  that  object, 
the  testator  also  determined  to  make  over  to  Thomas  Henry  Mackay, 
for  his  absolute  use  and  benefit,  the  dividends  thenceforth  to  accrue 
due  on  the  said  sum  of  10,000Z.  Consols,  to  the  extent  of  the 
testator's  interest  therein,  amounting  to  3001.  a  year,  and  also  to 

(1)  The  voluntarj'^  equitable  assign-  has  done  all  that  lies  in  his  power  to 

ment    of    an    equitable    interest    is  complete  the  assignment,  Kfkrtcich  v. 

complete   and  effectual  without    any  Manning  (1851)  91  R  H.  53  (1  D.  M . 

declaration   of  trust  if   the  assignor  &  G.  187). -O.  A.  S, 
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transfer  to  Thomas  Henry  Mackay  absolutely  sueh  a  sum    of      Bkkti.et 

CoDSols  as  would  produce  a  sum  of  TOOL  a  year ;  and  that  thereupon,      hackat. 

and  with  the  view  and  object  of  effecting  his  said  intention  and 

determination,  the  testator,  on  the  7th  of  August,  1845,  wrote  to 

Messrs.  Spurling,  his  stock  brokers,  a  letter  in  the  following  terms  : 

"  I  have  a  trust  open  in  the  Bank  of  England  for  10,000Z.  settled  in 

the  names  of  myself,  Richard  Twining,  William  Brewster  Twining, 

and  James  A.  Gordon.    I  have  hitherto  received  the  dividends,  and 

I  want  to  make  it  over  to  my  son  Thomas  Henry  Mackay,  and  the 

next  in  the  trust  to  receive  the  dividends,  and  pay  it  over  to  my  son 

from  time  to  time.     I  suppose  it  will  be  necessary  for  Richard 

Twining  to  appear  at  the  Bank,  and  accept  and  sign  his  name 

again.     I  want  as  much  stock  in  Consols  as  yield  700Z.  to  the  same 

(meaning  to  Thomas  Henry  Mackay).    You  will  oblige  me  if  the 

above  can  be  regularly  done." 

And  he  found,  that  on  the  10th  of  August,  1845,  the  testator 
wrote  and  sent  to  Messrs.  Spurling  another  letter :  ''  I  enclose  a 
eh^ne  for  42i.,  which  you  will  oblige  me  by  procuring  a  Bank  post 
bill  and  prepare  the  transfer  so  much  Consols  as  will  yield  7002. 
per  annum  in  favour  of  my  son  Thomas  Henry  Mackay.  The 
explanation  of  the  other  affair  is  this:  On  my  *son's  marriage,  I  [  *i^] 
settled  a  jointure  on  his  wife  of  10,000Z.  Consols,  provided  she 
survived  her  husband,  in  the  names  of  trustees,  I  being  myself  one, 
and  of  course  I  have  received  the  dividends  since.  Now  I  want  to 
make  my  son's  income  1,000Z. ;  and  as  he  cannot  receive  the  dividends, 
I  want  of  the  trustees  to  receive  the  dividends  and  pay  it  over  to  my 
son  half  yearly.  I  am  aware  that  the  Bank  power  from  the  trustees 
generally  signed  would  enable  him  to  receive  it,  but  it  would  be 
giving  them  trouble,  as  they  must  appear  at  the  Bank.  If  I  am 
strong  enough  I  will  be  in  town  to-morrow."  And  he  found,  that 
immediately  after,  the  testator  transferred  28,500/.  Consols  from  his 
own  name  to  that  of  Thomas  Henry  Mackay.  And  he  found  that 
the  testator  kept  a  banking  account  at  Messrs.  Twining,  of  which 
firm  the  two  trustees  of  that  name  were  partners,  and  that  Thomas 
Henry  Mackay,  shortly  before  the  dividend  on  the  10,000/.  Consols 
payable  in  January,  1846,  became  due,  called  at  the  banking  house, 
and  informed  Richard  Twining,  "  as  the  fact  was,"  that  the  testator 
wished  Richard  Twining  and  W.  B.  Twining  to  receive  the  dividends 
for  the  future,  instead  of  the  same  being  received  as  theretofore  by 
the  testator  himself,  and  on  receipt  thereof,  to  place  the  same  to 
the  credit  of  Thomas  Henry  Mackay's  account  with  Messrs.  Twining, 
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BiEKTLBT      "in  making  which  communication  to  Richard  Twining,  the  said 
Mackat.      Thomas  Henry  Mackay  (as  lie  alleges  by  his  answer  sworn  in  the 
cause)  acted  by  the  express  direction  of  the  testator." 

And  he  found,  that  Richard  Twining,  immediately  or  very  shortly 
after  he  received  the  said  communication  from  Thomas  Henry 
Mackay,  and  before  he  received  the  half  year's  dividends,  informed 
William  B.  Twining,  one  of  the  co-trustees,  of  the  purport  and 
efifect  of  such  communication,  and  that  the  testator  made  a  communi- 
[  *16  ]  cation  *to  James  A.  Gordon,  another  of  the  trustees,  to  the  effect 
that  Thomas  Henry  Mackay  was  thenceforth  to  have  or  be  entitled 
to  the  dividends  on  the  stock  comprised  in  this  settlement,  and  that 
the  testator  had  transferred  the  sum  of  28,500/.  Consols  to  the 
defendant  Thomas  Henry  Mackay,  and  that  such  communication 
was  so  made  by  the  testator  to  James  A.  Gordon,  at  some  time 
in  or  after  the  month  of  August,  1845.  And  he  found  that  Richard 
Twining  on  the  8th  of  January,  1846,  and  pursuant  to  the  direction 
of  the  testator  communicated  to  him  by  Thomas  Henry  Mackay, 
received  the  half  year's  dividends  on  the  10,000Z.  Consols  payable 
in  that  month,  which  was  the  only  dividend  which  became  payable 
thereon  in  the  interval  between  the  receipt  of  the  said  last- 
mentioned  dividend  and  the  death  of  the  testator,  and  that  Richard 
Twining  so  received  such  half  year's  dividend  on  behalf  of  himself 
and  his  co-trustees,  but  under  the  circumstances  aforesaid  for  the 
benefit  of  Thomas  Henry  Mackay,  as  the  party  entitled  thereto 
under  the  said  gift  thereof,  and  on  receipt  thereof  he  paid  the  same 
to  the  said  Messrs.  Twining  to  the  account  of  Thomas  Henry 
Mackay.  And  he  found  that  the  testator  from  the  time  of  Thomas 
Henry  Mackay's  marriage  paid  the  said  annual  allowance  of  1,OOW. 
to  him,  at  his  convenience ;  but  after  August,  1845,  he  made  no 
payment  on  account  of  his  previous  annual  allowances  to  Thomas 
Henry  Mackay. 

And  he  found,  that  the  testator  in  his  lifetime,  and  subsequent 
to  the  gift  of  the  sum  of  28,500/.  Consols  and  the  alleged  gift  of 
the  dividends  of  the  10,000/.  Consols  to  Thomas  Henry  Mackay, 
expressly  recognised  and  approved  of  and  confirmed  both  of  such 
gifts  in  manner  hereinafter  mentioned ;  for,  on  the  6th  of 
January,  1846,  he  wrote  to  his  brokers  to  obtain  a  power  of 
[  ♦16  ]  attorney  to  receive  the  dividends  on  83,166/.  *18«.  4rf.,  which  was 
the  amount  of  his  stock  after  deducting  the  10,000/.  and  28,50(M., 
and  which  they  prepared  to  act  on. 

And  on  the  8th  of  January,  1846,  a  letter  was  written  by  the 
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testator's  direction  to  his  brokers,  stating  as  follows :  "  The  only  Bbntliy 
sum  on  which  I  received  the  dividends  was  66,6662.  18s.  4d. ;  maokat. 
from  this  sum  there  went  to  Thomas  Henry  Mackay's  account 
3d,500Z.,  consequently  there  will  remain  82,000/.,  and  of  which 
Thomas  Henry  Mackay  has  received  only  10,000Z.  trust  money,  so 
that  I  shall  have  to  receive  a  blank  power  for  the  remainder, 
which  you  wiU  send  me." 

The  power  was  sent,  and  the  dividends  of  the  88,166/.  18«.  4d. 
received  and  carried  to  the  testator's  account,  and  the  testator 
died  on  the  31st  of  May,  1846. 

The  Master  was  of  opinion  and  found,  that  the  dividends  of  the 
10,000/.  Consols,  during  the  life  of  Thomas  Henry  Mackay,  did 
not  form  part  of  the  personal  estate  of  the  testator. 

To  this  report  the  defendants  took  two  exceptions,  insisting 
first,  that  there  was  no  sufficient  evidence  before  the  Master  to 
support  his  finding,  and  secondly,  that  the  Master  ought  to  have 
found  that  the  dividends  on  the  10,000/.  during  the  life  of  Thomas 
Henry  Mackay  formed  part  of  the  testator's  estate. 

Mr.  R.  Palmer  and  Mr.  Goodete,  for  the  residuary  legatees, 
in  support  of  the  exceptions  : 

There  has  been  no  valid  donation  inter  vivos  of  the  dividends  in 
question.      The    law  is,  that    a   voluntary    but    incomplete    gift 
cannot  be  perfected  or  enforced  in  a  court  of  equity.     We  admit 
that  if  the  testator  had  directed  the  trustees  of  the  fund  to  hold 
the  dividends  *for  the  future  for  his  son,  and  the  trustees  had        [  *17  ] 
accepted  the  direction,  that  would  have  been  sufficient ;  but  here  there 
is  nothing  of  the  sort.     It  is  not  necessary  that  a  declaration  of  trust 
of  personalty  should  be  in  writing,  or  that  it  is  absolutely  necessary 
that  the  word  *'  trust "  should  be  used ;  but  the  law  requires  not 
only  some  unequivocal  evidence  of  the  intention  to  give  up  the 
property,   but    of    the  perfect  completion  of  such  intention,  and 
some  word  equivalent  to  "  trust "  must  be  used.     Here  there  is  no 
evidence    of    an   intention  to  make  an    irrevocable  gift    of    the 
dividends,  no   declaration  of  trust,  and  no  abandonment    of,    or 
parting    with,    the  control  over  the  fund.      There  was  a  mere 
direction  to  pay  the  dividends  from  time  to  time,  which,  like  a 
direction  to  a  banker  to  make  periodical  payments,  was  always 
revocable.      Again,   there    is    no  time    stated  during  which  the 
dividends  were  to  be  paid   to  the  trustees:   they  therefore  form 
part  of  the  testator^s  estate. 
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Bbntlkt  [They  cited  Ward  v.  Aitdland  (i),  Wheatley  v.  Purr  (2),  Hughes  v. 

Mackat.      Stwfcfc«(3),  Smith  v.   irarrfe  (4),    Colman    v.    San-€i(6),  Ellison  v. 

Ellison  (6),  Antrobus   v.  iSmiVfc  (7),   A'a:   pari^  Py«  (8),   Ethcnrds  v. 

Jon««  (9),  M*Fadilen  v.  Jenkyns  (10),  3/^efc  v.  KetUewell  (11),  7'ate  v. 

Hilbert(\2),  and  other  cases.] 

[  18  ]  Mr.  RoupeU  and  3/r.  Toller^  contra. 

Mr.  Walpole  and  3/?-,  Selwyn,  for  the  executors. 

Jl/r.  Lloyd,  Mr.  Nevinson,  and  Mr.  Freeling^  for  other  parties, 
were  not  heard. 

The  Master  op  the  Bolls: 

In  order  to  reverse  the  decision  of  the  Master,  I  must  be  satisfied 
that  he  has  arrived  at  a  wrong  conclusion.  It  is  not  sufiicient  to 
say  that  the  matter  is  doubtful. 

In  questions  of  this  nature  the  difficulty  generally  depends 
rather  on  the  facts  than  on  the  law,  although  I  am  far  from 
saying  that  the  law  has  been  accurately  or  clearly  defined. 
However,  so  far  as  is  necessary  for  the  decision  of  this  case,  the 
principles  laid  down  are  sufficiently  certain;  I  shall  first  state 
them,  and  then  consider  whether  the  facts  come  within  them. 

There  are  two  classes  of  cases  upon  voluntary  gifts  which  are 
distinct  and  obvious  :  the  one,  where  the  donor  is  the  legal  owner 
of  the  property  which  is  the  subject  of  the  voluntary  settlement ; 
and  the  other,  where  he  is  merely  the  equitable  owner.  In  all 
cases  where  the  legal  owner  intends  voluntarily  to  part  with  the 
property  in  favour  of  other  persons,  the  Court  requires  everything 
to  be  done  which  is  requisite  to  make  the  legal  transfer  complete  ; 
for  if  anything  remains  to  be  done,  this  Court  will  not  be  made  an 
instrument  for  perfecting  it.  That  principle,  however,  does  not 
apply  to  the  present  case,  and  therefore  it  is  not  necessary  to 
dwell  upon  it. 
[19]  The  second  class  is  where  a  mere  equitable  owner,  the  legal 

right  being  vested  in  another  person,  is  desirous  that  his  trustee 
shall  become  a  trustee  for  the  object  of  his  bounty.     That  is  the 

(1)  68  R.  R  65  (8  Beav.  201).  (7)  8  R  B.  278  (12  Ves.  39). 

(2)  44  R.  R.  112  (1  Keen,  o51).  (8)  11  R.  R.  17:J  (18  Ves.  140). 

(3)  58  R.  R.  147  (1  Hare,  476).  (9)  43  R.  R.  178  (1  My.  &  Cr.  226). 

(4)  74  R.  R.  16  (15  Sim.  5(5).  (10)  65  R.  R.  354  (1  Ph.  153). 

(5)  1  R.  R.  83  (i  Ves.  Jr.  50).  (11)  58  R.  R.  137  (1  Ph.  342). 

(6)  6  R.  R.  19  (6  Ves.  662).  (12)  2  R.  R.  175  (2  Ves.  Jr.  111). 
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present  case ;  and  the  principle  as  settled  by  the  reported  cases  is,      Bkmtley 

that  to   give  effect  to  such  a  gift,  the  Court  requires  clear  and      mackay. 

distinct  evidence  of  a  declaration  of  trust  in  favour  of  the  donee ; 

and   for   that  purpose,  it  looks  at  the  acts  and  writings  of  the 

donor,  to  see  if  from  them  clear  evidence  of  a  declaration  of  trust 

can  be  gathered.     It  is  said,  that  the  acts  must  be  unequivocal. 

That  is  in  some  sense  true,  but  it  means  no  more  than  this  :  that 

the    evidence    must    be    sufficient  to   satisfy   the  Court    that  a 

declai-ation  of  trust  has  been  made  in  favour  of  the  parly,  and, 

when  that  is  proved,  the  Court  will  act  on  it. 

In  this  case,  therefore,  I  have  merely  to  consider  whether  the 
facts  found  by  the  Master  amount  to  and  create  a  declaration  of 
trust  in  favour  of  Thomas  H.  Mackay.  The  Court,  in  all  cases  of 
this  description,  attends  particularly  to  any  acts  simultaneous 
with  the  transfer  of  the  fund,  or  the  declaration  of  trust,  and  to 
any  subsequent  acts  which  are  in  accordance  with  such  declaration. 
It  is  therefore  material  to  consider  whether  the  acts  of  the  settlor 
are  in  conformity  with  the  alleged  declaration  of  trust. 

The  exceptions  affirm,  in  substance,  that  there  is  no  evidence  of 
intention  to  create  this  trust  in  favour  of  the  donee  ;  and,  secondly, 
that  the  Master  has  come  to  a  wrong  conclusion.  The  facts  found 
by  the  Master  are  not  excepted  to,  and  therefore  I  am  bound  to 
take  them  as  true,  for  they  cannot  be  disputed.  The  only  question 
then  is,  whether  the  facts  found  by  the  Master's  report  afford 
sufficient  evidence  of  the  creation  of  the  trust. 

The  Master  has  found  the  two  letters,  and  that  Thomas  H.        [  20  ] 
^lackay  "called  at  the  banking  house,"  &c.  &c. 

It  is  observed,  that  Thomas  H.  Mackay  cannot  properly  give 
evidence  for  himself ;  but  there  is  evidence  that  he  made  certain 
communications  to  the  bankers  which  do  not  rest  on  his  testimony, 
and  that  the  bankers  or  trustees  acted  on  them  as  being  communi- 
cations to  them  from  the  testator ;  and  that,  in  consequence,  the 
testator  did  not  receive  the  next  dividends,  which  were  paid  to  the 
son  in  accordance  with  the  communication. 

The  Master  also  finds  "  that  Bichard  Twining,  immediately  or 
shortly  after  receiving  the  communication  from  Thomas  H. 
Mackay,"  &e.  &c.  Here  is  an  express  statement  that  the  dividends 
were  to  be  received  for  the  future,  and  that  he  was  thenceforth  to 
be  entitled  to  them.  This  communication  was  made  to  the  trustees 
of  the  settlement  by  the  equitable  owner  of  the  dividends,  and  he 
thereby  directed   them  to  pay  these  dividends  to  his  son.    The 
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Bbntlby  trustees,  who  had  never  done  so  before,  received  the  dividends, 
Hackay.  ^^^  with  the  knowledge  of  the  testator  paid  them  to  the  son  as  the 
donee.  These  facts  alone  show  the  intention  of  the  equitable 
owner  to  make  a  new  trust  in  favour  of  Thomas  H.  Mackay  ;  and 
that,  for  that  purpose,  he  desired  the  trustee  to  receive  the 
dividends  and  pay  them  over  to  the  donee. 

For  the  purpose  of  ascertaining  whether  that  be  the  correct  view 
or  not,  and  what  was  the  real  intention  of  the  donor,  reference  is 
made  to  two  letters  written  by  him  to  the  brokers,  and  they 
appear  to  be  distinct.  They  express  a  clear  intention  that  the 
trustees  were  for  the  future  to  receive  the  dividends  and  to  pay 
[  '^U  them  *to  the  son,  and  there  is  nothing  to  specify  at  what  period 
it  was  to  stop.  I  am  of  opinion  that  the  testator  divested  himself 
of  the  entire  interest  in  the  fund ;  and  if  he  expressly  directed 
the  trustees  to  receive  the  dividends,  and  pay  them  over  to  the 
son,  he  could  not  afterwards  revoke  that  direction.  I  do  not  see 
any  uncertainty  as  to  the  nature  or  extent  of  the  trust,  if  it 
can  be  shown  that  the  trust  extended  to  the  10,000L,  and  to  the 
dividends  to  accrue  due  during  the  time  the  father  was  entitled. 
He  had  been  accustomed  simply  to  pay  him  1,000/.  a  year ;  but 
being  desirous  to  make  this  transfer,  he  intended  to  divest  himself 
of  the  right  to  it,  and  create  a  trust  in  favour  of  the  son,  by 
directing  the  trustees  to  receive  and  pay  over  the  dividends  to 
him.  This  is  clearly  and  plainly  shown  by  tlie  letter  to  the 
brokers. 

The  cases  cited  have  no  material  bearing  on  this  subject.  The 
only  one  which  comes  near  this  case  is  Smith  v.  Warde  (l),  in  which 
there  were  words  sufficient  to  create  a  trust,  but  it  was  only  execu- 
tory. The  testator  gave  directions  to  have  a  fund  purchased  and 
invested  in  trust  for  his  son,  but  it  could  not  be  done.  If  Sir  Lionel 
Smith  had  paid  a  single  dividend  to  his  son,  I  might  then  have 
thought  that  the  trust  would  have  been  irrevocable ;  but  he  had  done 
no  act  consistent  with  a  declaration  of  trust  in  favour  of  another ; 
on  the  contrary,  they  were  all  opposed  to  such  a  supposition.  Here, 
on  the  contrary,  every  subsequent  act  of  the  testator  was  in  accord- 
ance with  a  trust.  I  do  not  say  that  the  case  is  absolutely  dear, 
but  I  think  that  the  balance  of  the  evidence  is  in  favour  of  the 
trust,  and  that  the  Master  has  come  to  the  same  conclusion. 

(1)  74  R.  B.  16  (15  Sim.  56). 
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The  LONDON    and    NORTH    WESTERN    RAILWAY        i»,m. 


COMPANY  V.  The  CORPORATION  op  LANCASTER.        -'^^• 

(15  Beav.  22—27 ;  S.  C.  16  Jur.  677.)  ^^^  ^^'"^^ 

A  Bailway  Oompany»  under  preosure,  paid  the  purcham-money  for  lands  ]|  £^   * 

bought  of  a  Corporation  to  the  vendors,  instead  of  paying  it  into  Court  r  22  1 

under  the  8  &  9  Vict.  c.  18,  s.  69.  Upon  a  bill  filed  by  the  former,  the 
latter  were,  on  motion,  ordered  to  pay  into  Court  the  purchase  money  in 
their  hands  for  the  purpose  of  interim  protection. 

In  Febraary,  1847,  the  defendants  agreed  to  sell  to  the  plaintifiiB 
a  piece  of  land  in  Lancaster  for  6,000/.  A  conveyance  was  prepared 
and  approved  of,  bat  not  executed.  The  plaintiffs  had  taken  pos- 
session of  the  property,  and  constructed  their  works  thereon ;  the 
vendors  allowed  the  purchase-money  to  remain  unpaid  at  interest 
at  4i  per  cent.,  and  the  execution  of  the  conveyance  was  deferred. 

Some  adverse  claims  arose  respecting  the  property  on  the  part  of 
the  Duchy  of  Lancaster  and  the  local  board  of  health,  and  it  was 
a  matter  of  dispute  whether  a  portion  of  it,  called  Barbadoes  Street, 
belonged  to  the  Corporation  of  Lancaster  and  was  included  in  the 
contract.  These  claims  remaining  unsettled,  the  defendants  pressed 
for  the  purchase-money,  commenced  an  action  of  ejectment  against 
the  plaintiffs,  and  obtained  judgment  by  default  on  the  26th  of 
November,  1850.  The  sheriff  took  possession ;  and  in  order  to  get 
him  out,  the  plaintiffs,  on  the  30th  of  November,  paid  the  defendants 
the  purchase-money  of  6,000Z.,  as  they  alleged,  through  pressure 
and  under  protest,  and  the  conveyance  was  afterwards  handed  over. 

The  Railway  Company  then  filed  this  bill,  stating,  amongst  other 
things,  that,  by  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict. 
c.  18,  s.  69,  it  is  provided  *that  in  all  cases  in  which  the  purchase-  [  ♦23  ] 
money  or  compensation  is  payable  in  respect  of  lands  taken  from 
any  corporation,  &c.,  the  same  shall  be  paid  into  the  Bank  of 
England,  to  the  account  of  the  Accountant-General  Ex  parte  the 
promoters  of  the  undertaking,  and  that  such  monies  shall  remain 
80  deposited,  until  the  same  be  applied  to  some  one  or  more  of 
certain  purposes  in  that  Act  mentioned. 

They  submitted,  that  so  long  as  the  6,000Z.  remained  in  the  hands 
of  the  Corporation  of  Lancaster,  without  being  duly  paid  into 
Court,  and  invested  and  applied  according  to  the  provisions  of  the 
Act,  the  plaintiflfs  were  not  and  could  not  be  relieved  or  exonerated 
from  liability  in  respect  thereof,  and  that  the  plaintiffs  were 
entitled  to  have  the  same  sum  paid  into  Court  and  duly  applied,  so 
aa  to  relieve  them  from  all  such  liability. 
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[24] 


They  alleged,  that  the  defendants  were  about  to  apply  the 
purchase-money  to  improper  purposes,  and  prayed  that  the  defen- 
dants might  be  ordered  to  pay  the  6,000Z.  into  the  Bank  of  England 
''  in  the  matter  of  their  Act/'  and  that  the  same  might  be  duly 
invested  and  applied  according  to  the  provisions  of  the  Act,  so  as 
to  relieve  the  plaintiffs  from  all  further  responsibility  or  liability  in 
respect  thereof,  and  for  an  injunction  to  restrain  the  defendants 
from  paying  away  any  part  of  the  6,000^.,  and  that  the  defendants 
might  be  ordered  to  make  good  any  part  misapplied. 

It  appeared  from  the  answer,  that  of  the  purchase-money  1,600L 
had  been  applied  in  paying  off  a  mortgage  on  the  corporation  pro- 
perty, and  that  1,000Z.  had  been  advanced  to  the  local  board  of 
health  of  the  borough  upon  mortgage  of  the  rates,  and  that  the 
residue  was  in  the  hands  of  the  treasurer. 

It  was  now  moved  that  the  defendants  might  pay  into  Court  the 
SAOOl.  and  1,0001. 


Mr.  E.  Painter  and   Mr.   W. 
motion : 


W.  Cooper^  in  support  of  the 


This  case  is  in  the  nature  of  a  suit  quia  timet.  The  6,00CM.  is 
trust-money,  held  by  the  Corporation  for  municipal  purposes,  and 
which,  by  the  Act  8  &  9  Vict.  c.  18,  s.  69,  ought  to  have  been  paid 
by  the  plaintiffs  into  Court.  The  plaintiffs  will  be  responsible  if  it 
should  be  misapplied  by  the  defendants.  It  would  have  been  paid 
into  Court,  and  the  plaintiffs  would  thus  have  obtained  a  complete 
discharge,  but  they  were  compelled,  by  the  pressure  of  the  judg- 
ment in  ejectment,  to  pay  it  to  the  Corporation  ;  if  they  had  not  so 
paid  it,  their  railway  would  have  been  stopped.  The  plaintiffs 
being  bound  to  see  that  their  purchase-money  is  properly  applied, 
are  entitled  to  have  it  protected  until  the  hearing.  The  present  'is 
similar  to  the  case  where  one  of  two  trustees  misapplies  the  funds, 
the  other  is  clearly  entitled  to  come  to  the  Court  and  obtain  an 
interim  protection. 

The  defendants  were  not  entitled  to  recover  in  the  ejectment : 
Doe  d.  Armestead  v.  The  North  Staffordshire  Railway  Company  (l)  ; 
Doe  d.  Hudson  v.  The  Leeds  and  Bradford  Railway  Company  (2). 

Mr.  Llayd  and  Mr,  C.  Hall,  contra : 

A  mere  apprehension  of  future  dispute  is  not  sufficient  to  main- 
tain a  bill  quia  timet,  and  here  the  defendants  deny  that  they  intend 

(1)  83  E.  E.  577  (16  Q.  B.  526).  (2)  83  R.  B.  739  (16  Q.  B.  796). 
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to  make  any  improper  application  of  these  fanda.     The  payment        Trr 

was  Toluntarily  made  by  the  plaintiffs,  and  even  if  they  had  paid  it  North 

under  a  mistake  of   law,  that  could  not  furnish  any  ground  for  rj^Jway 

relief  in  this  Court.  Company 

tr. 

A  purchaser  cannot  maintain  a  bill  for  the  execution  of  a  trust,     The  cor- 
and  the  Railway  Company  have  therefore  no  right  to  intermeddle  ^Avcj^TrntH 
with  this  matter,  for  they  are  not  trustees.    If  there  be  a  public  or         [  26  ] 
private  trust  to  execute,  it  is  for  the  Attomey-Oeneral  or  the  parties 
interested  to  see  to  its  execution.     This  is  a  matter  simply  between 
vendor  and  purchaser ;   and  after  conveyance,  the  purchaser  has 
only  such  estate  and  such  remedies  as  his  conveyance  gives  him. 

Another  objection  is,  that  this  motion  anticipates  the  decree,  and 
asks  the  same  relief  as  the  plaintiffs,  if  they  were  to  succeed,  would 
be  entitled  to  at  the  hearing.  Such  relief  cannot  be  granted  upon 
an  interlocutory  application.  Besides,  this  is  not  a  proper  case  for 
the  exercise  of  the  jurisdiction.  In  Richardson  v.  The  Bank  of 
England  (i).  Lord  Cottenham  reviewed  the  principles  upon  which 
money  is  ordered  to  be  paid  into  Court  upon  admissions  in  the 
answer.  The  Court,  in  such  cases,  does  not  disturb  the  possession 
of  any  party  claiming  title,  or  direct  a  payment  before  a  liability  to 
pay  is  established.  The  effect  of  granting  this  motion  would  be  to 
lock  up  the  fund  until  the  hearing,  and  thus  prevent  its  proper 
application. 

The  Mastbr  of  the  Bolls: 

I  think  the  plaintiffs  are  entitled  to  the  order  as  to  the  sum  of 
8,400/.,  but  not  as  to  the  1,000/.,  and  I  will  state  the  grounds  on 
which  I  think  they  are  entitled. 

The  principle  on  which  the  Court  acts  on  interlocutory  applica- 
tions for  payment  of  money  into  Court  is  this  :  that  when  there  is 
a  trust,  or  a  question  to  be  litigated,  it  will  protect  the  property 
pending  the  litigation.  *And  the  question  now  is,  whether  there  is  [  *26  ] 
a  fair  question  to  be  determined  at  the  hearing  of  the  cause :  if 
there  be,  I  think  the  fund  ought  to  be  protected.  I  throw  out  of  my 
consideration  what  struck  me  at  first,  namely,  that  the  judgment  in 
ejectment  had  been  obtained  by  surprise ;  I  do  not  think  so  now, 
the  impression  has  been  displaced  by  the  documents. 

The  Corporation  of  Lancaster  sell  a  certain  property  to  the 
London  and  North  Western  Bailway  Company,  and  allow  the 
purchase-money  to   remain   in   the  possession   of    the  Bailway 

(1)  48  R.  B.  49  (4  My.  &  Cr.  165). 
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Thb         Company  for  four  years,  interest   being   in   the   meantime  paid 
North       for  it.      The  Railway  Company  is  put  in  possession,  they  make 
ii^LWAT     ^^^^^  railway  and  work  it.     Now  it  is  not  disputed,  that  accord- 
CoMPANT     ing  to  tlie  Act,  the  only  proper   mode   in   which   the  purchase- 
ThbGokp     money  could    be   paid  was   by  placing   it   in   the  name  of  the 
^i^cisTEK.'  Accountant-General  to  the  proper  account,  in  order  that  it  might 
be  applied  in  the  manner  pointed  out  by  the  Act,  the    Corpora- 
tion   being   trustees.      Under   the   pressure   which    the  Railway 
Company  allowed  the  Corporation  to  obtain  over  them,  by  per- 
mitting judgment  to  go  by  default  in  the   action   of   ejectment, 
and  possession  to  be  taken,  it  became  necessary   either   to  pay 
6,00(M.  or  to  stop  the  line;  and,  rather  than  stop  the  line,  they 
paid  under  protest.     They  now  say,  that  if  the  Corporation  mis- 
apply   the   money,  they,  the   Railway  Company,  will    be    liable, 
they  being  bound  to  see  to  the  due  application  of  the  purchase- 
money:    and  I  do  not  see  what  answer  the  Railway  Company 
could  give,  in  a  suit  by  the  Corporation  to  have  the  fund  restored, 
if  the  money  were  totally  misapplied  ;  as  if,  for  example,  the  town 
council  divided  it  amongst  themselves.     There  appears  to  me  to  be 
a  serious  question,  whether  having  paid  this  money  under  pressure, 
occasioned  partly  by  their  own  inadvertence,  the  Railway  Company 
[  *27  ]       *may  not,  at  the  hearing  of  this  cause,  have  a  right  to  have  the 
fund  paid  into  Court,  for  the  purpose  of  having  it  placed  to  the 
proper  account.   Various  considerations  have  been  submitted  to  me 
by  the  defendants  which  give  countenance  to  this;    for  it  was 
doubted  whether  the  Company  had  any  title  at  all,  and  if  so,  they 
have  paid  the  money,  and  have  obtained  possession  without  any 
title  whatever.     But  the  Court  would  not  allow  the  Corporation  to 
retain  both  the  land  and  the  purchase-money. 

I  consider,  therefore,  that  the  Corporation  ought  not  to  have 
received  the  money,  and  that  the  Company  ought  not  to  have  paid 
it  to  them.  It  may  turn  out  that  the  plaintiffs  have  no  title  al 
all ;  and,  under  all  these  circumstances,  I  consider  that  there  are 
grave  questions  to  be  determined  at  the  hearing,  and  that  the 
Corporation  ought  to  pay  the  3,400/.  into  Court. 

I  shall  not  now  determine  whether  the  1,OOOL  has  been  properly 
lent  or  not.  The  defendants  have  not  got  that  sum  in  their  hands, 
and  it  appears  to  be  lent  on  real  security  and  subject  to  no  riak. 
The  principle  on  which  I  proceed  is,  to  protect  the  property 
pending  the  litigation. 
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JENNINGS  V.  PATERSON.  iw«. 

(loBeav.  28— 31.)  ^^' 

Legatees   and  aaniiitanta  are  bound  by  the  proceedings  in  a  suit  for 
administration,  between  the  executors  and  I'esiduary  legatees  and  devisees. 


HARRIS  V.  FARWELL(l).  issi. 

(15  Beav.  31—36.)  /i%^3. 

A  contract  to  discharge  a  retiring  partner  from  a  debt  due  from  the  firm     RdU  Court, 
may  be  proved  either  by  an  express  agreement,  or  by  facts  and  conduct      Bom illt, 
from  which  it  may  be  fairly  inferred.  M.R. 

Taking  a  new  security  is  not  of  itself  sufficient  to  discharge  the  retiring  [  31  ] 

partner,  but  there  must  also  be  an  agreement,  either  express  or  to  be  fairly 
inferred,  to  discharge  the  old  firm. 

A  Bank,  consisting  of  thi-ee  members,  were  indebted  to  A.  B.  In  1837, 
one  of  the  members  died,  and  a  new  partner  was  admitted.  A.  B.  received 
interest  from  the  new  firm  until  1841,  when  they  became  bankrupt.  A.  B. 
went  in  and  proved  against  the  new  firm,  swearing  that  they  were  indebted 
to  him  for  money  received  to  his  use  :  Held,  that  the  separate  estate  of  the 
deceased  partner  had  not  been  discharged. 

The  testator,  Christopher  Farwell,  died  in  June,  1887.  At  the 
time  of  his  death,  he  was  a  partner  in  ''  The  Totnes  Bank,"  the 
firm  then  consisting  of  the  testator,  and  Wise  and  Bentali.  He 
was  also  a  partner  in  "  The  Newton  Bank,"  the  firm  consisting  of 
the  testator,  and  of  Wise,  Bentali,  and  Baker. 

Cole,  a  customer  of  the  Totnes  Bank,  had,  in  the  lifetime  of  the 
testator,  deposited  various  sums  in  that  Bank  on  deposit  notes 
carrying  interest.  On  the  death  *of  the  testator,  his  son  Robert  [  •32  ] 
Farwell  became  a  partner  in  the  Totnes  Bank  alone,  and  the  other 
Bank  was  continued  by  the  surviving  partners  alone.  After  the 
death  of  the  testator  in  1837,  Cole  continued  to  receive  interest  on 
the  notes  from  the  Totnes  Bank  down  to  1841,  when  fiats  of 
bankruptcy  issued  against  both  the  Totnes  and  the  Newton  Banks. 
By  an  order  of  the  court  of  review  the  estates  of  the  two  firms 
were,  in  1842,  consolidated  so  as  to  form  one  fund,  to  be  dis- 
tributed rateably  amongst  all  the  joint  creditors  of  the  two  firms ; 
and  on  the  17th  of  August,  1841,  and  before  the  consolidation, 
Cole  went  in  under  the  bankruptcy,  and  proved  his  debt  of  1,6002. 
against  the  Totnes  Bank. 

Upon  the  occasion  of  proving  his  debt.  Cole  made  an  affidavit 
stating,  that  Wise,  Bentali,  and  Bobert  Farwell  were  indebted  to 

(1>  BUh(m}ugh  v.   Holmts  (1878)   6      [1894]    2  Ch.   32,  affd.  [1894]  A.  C. 
Ch,  D.  255,  46  L.  J.  Ch.  446,  35  L.  T.      586,  63  L.  J.  Ch.  890,  71  L.  T.  622. 
7."* ;      Rmise  ▼.   Bradford  Bankitig   Co, 

19— Z 
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HikBRis  bim  in  the  sum  of  1,6002.  *'  for  money  had  and  received  by  "  them 
Fakwell.  *'^  ^^^  ^^^  ^^®  ^^  ^^  '  ^^^  *^®  deponent.  He  afterwards 
received  dividends  on  his  debt  to  the  extent,  in  the  whole,  of 
68.  lOd.  in  the  pound. 

The  present  suit  was  instituted  by  Harris,  on  behalf  of  himself 
and  all  other  the  creditors  of  the  testator  Christopher  Farwell,  to 
obtain  payment  out  of  his  separate  estate.  Upon  a  reference  to 
the  Master  he  had  allowed  Cole's  debt  as  a  simple  contract  debt  of 
the  testator  Christopher  Farwell. 

To  this  finding  the  plaintiff  took  exceptions  which  now  came  on 
for  argument. 

Mr,  Willcock  for  the  plaintiff,  in  support  of  the  exceptions, 
argued,  that  the  separate  estate  of  Christopher  Farwell  was  dis- 
charged from  the  plaintiff's  debt,  first  by  his  adopting  the  new 
[  •S3  ]  firm  including  Robert  Farwell  as  *his  debtors,  and  by  his  receipt 
of  dividends  out  of  the  consolidated  estate,  whereby  the  usaal 
order  of  distribution  of  the  assets  had  been  varied,  without  the 
concurrence  of  the  representatives  of  Christopher  Farwell.  He 
relied  on  the  terms  of  the  affidavit  made  by  Cole,  on  the  occasion 
of  the  proof  against  the  joint  estate. 

Mr.  Walpole,  Mr.  Whiibread,  and  Mr.  Greene,  for  the  executors 
of  the  testator. 

Mr.  R.  Palmer  and  Mr.  Bird,  for  Cole. 

[Darid  v.  Ellke  (1) ;  Parkin  v.  Carrutliers  (2) ;  Kirtcan  v. 
Kirwan  (3) ;  Thompson  v.  Percival  (4) ;  Daniel  v.  Cross  (5) ;  Hart  v. 
Alexander  (6) ;  Winter  v.  Innes  (7)  ;  Blew  v.  Wyatt  (8) ;  Skech^s 
case  (9) ;  Lodge  v.  Dicas  (10) ;  and  other  cases,  were  cited.] 

The  Master  of  the  Bolls  : 

The  law  in  these  cases  is  clear  and  distinct,  and  appears  to  have 
been  settled  by  a  series  of  cases ;  as  Thompson  v.  Percival  (4),  Hart 
V.  Alexander  (6),  and  Kirtcan  v.  Kirwan  (3). 

The  law  is  this :  When  a  creditor  of  a  firm  contracts  or  agrees 

with  a  new  firm  to  take  their  security  in  discharge  of  that  of  the 

[  *34  ]       old,  the  retiring  partner  is  discharged  *from  any  liability  to  pay  the 

(1)  29  B.  E.  216  (5  B.  &  C.  196).  (6)  46  R.  B.  666  (2  M.  &  W.  484). 

(2)  6  B.  B,  828  (3  Esp.  248).  (7)  48  B.  B.  24  (4  My.  &  Cr.  101). 

(3)  39  B.  B.  861  (2  Cr.  &  U.  617).  (8)  38  B.  R.  826  (5  Car,  &  P.  397\ 

(4)  63  B.  B.  181  (5  B.  &  Ad.  925).  (9)  15  B.  B.  165  (1  Mer.  539). 

(5)  3  E.  B.  94  (3  Ves.  277).  (10)  22  B,  B.  497  (3  B.  &  Aid.  611). 
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debt ;  bat  whether  such  a  contract  or  agreement  has  or  not  taken       Harbis 
place  is  a  question  of  fact  to  be  submitted  to  a  jury.  Fabwell. 

In  Bedford  v,  Deakin  (i),  it  was  proposed  to  the  holder  of  a  bill 
of  a  firm  to  take  the  security  of  the  continuing  partner  and 
another  person  in  discharge  of  the  old  firm;  and  thereupon  he 
took  bills  of  those  persons,  but  he  "  strictly  reserved  the  security 
of  the  three  partners."  He  expressly  stated,  that  he  would  not 
discharge  the  old  partners;  and  the  result  was,  that  the  old 
partners  were  held  to  be  still  liable.  This  shows  that,  to  dis- 
charge the  retiring  partner,  it  is  not  suflicient  to  take  a  new 
security,  but  you  must  agree  to  discharge  the  old  firm.  In  Lodge 
V.  Dicas  (2)  there  was  some  agreement  with  a  view  of  discharging 
the  retiring  partner ;  but  the  Court  considered  that  there  was  no 
consideration  for  the  agreement, — that  it  was  of  no  value,  and 
therefore  not  to  be  regarded. 

It  has  been  pointed  out  in  most  of  the  cases,  that  when  a  new 
partner  gives  his  security  for  a  debt  due  from  the  old  firm,  this 
forms  a  sufficient  legal  consideration  for  discharging  the  retiring 
partner;  and  if,  in  this  case,  an  agreement  were  proved  to  take 
the  security  of  the  new  firm  in  the  place  of  the  old,  that  would  be 
sufficient  for  discharging  the  estate  of  Christopher  Farwell. 

It  is  true  that  Lodge  v.  Dicas  has  not  been  approved  of  in  some 
subsequent  cases,  but  I  think  it  will  be  found  that  the  objection  to 
Lodge  v.  Dicas  was  this :  the  probability  that  a  jury  might  come  to 
a  different  conclusion  upon  the  facts. 

I  think  Lord  Cottbnham  clearly  states  the  law  in  Winter  v.  [86] 
Innes{z),  and  I  think  that  all  these  cases  will  be  found  to  resolve 
themselves  into  this:  not  only  whether  it  is  the  fact  that  the 
creditor  has  accepted  the  separate  security  of  the  continuing 
partners,  but  whether  he  has  also  done  so  in  discharge  of  the 
joint  debt. 

I  have  therefore  to  consider,  in  this  case,  whether  the  facts 
amount  to  such  a  discharge.  It  is  admitted  that  there  was  no 
agreement  at  the  time ;  but  an  agreement  may  be  either  express  or 
to  be  implied,  as  in  Hart  v.  Alexander  (4),  where  a  partner  had  long 
ceased  to  be  a  partner,  and  had,  upon  becoming  an  East  Indian 
director,  repeatedly  advertised  his  retirement  in  the  public  papers ; 
and  from  this,  and  the  conduct  of  the  debtor,  the  jury  inferred,  that 

(1)  2  B.  ft  Aid.  210.  pp.  108,  109). 

(2)  22  E.  E.  497  (3  B.  &  Aid.  611).  (4)  46  R.  K.  666  (2  M.  &  W.  484). 
( 0  48  B.  B.  pp.  25,  26  (4  My.  &  Cr. 
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Harbib 
Farwrll. 


[♦36] 


the  creditor  knew  that  he  had  retired  from  the  firm,  and  had  agreed 
to  discharge  him  and  take  the  new  firm  as  his  debtors.  An  agree- 
ment to  discharge  a  retiring  partner  may  therefore  be  proved  in 
two  ways,  either  by  express  agreement,  or  by  facts  and  conduct  of 
the  parties  from  which  such  an  agreement  is  to  be  fairly  inferred. 
In  this  case,  it  is  not  pretended  that  there  was  any  express  agree- 
ment ;  and  therefore  the  question  is,  if  it  can  be  fairly  inferred 
from  the  subsequent  dealing  between  the  parties.  The  only 
circumstances  are  these :  Interest  was  paid  by  the  Bank  on  the 
debt;  and  it  has  been  admitted  by  Mi\  Wilkock,  that  that  would 
not  be  conclusive,  because  it  might  have  been  paid  by  them  in  the 
character  of  agents.  The  next  proceeding  is  this,  and  is  open  to 
more  observation :  On  the  bankruptcy  of  the  Totnes  Bank,  Cole 
makes  an  affidavit  to  prove  against  the  joint  estate  the  amount  of 
Ins  debt  due  from  the  old  firm,  and  in  his  affidavit  he  states,  that 
they  had  received  the  money  *to  and  for  his  use ;  that  is,  I  am  to 
infer,  that  they  had  received  the  assets  of  the  old  firm  to  pay  the 
debt.  It  is  said,  that  this  is  conclusive  against  him  ;  but  am  I  from 
this  to  infer  an  agreement  on  the  part  of  Cole  to  discharge  the 
estate  of  the  original  partner?  Assume  that  his  executors  had 
allowed  the  new  firm  to  retain  the  assets,  on  an  agreement  that 
they  would  apply  the  money  in  discharge  of  the  debts  of  the 
testator,  a  creditor  might  probably  be  entitled  to  prove  his  debt 
against  the  new  firm,  and  at  the  same  time  retain  his  rights  against 
the  old,  because  the  assets  were  made  specifically  applicable  by 
agreement.  I  think  I  cannot  hold,  upon  that  affidavit  of  debt,  even 
if  it  necessarily  followed  that  they  had  assets  of  the  old  firm  and 
that  Sole  insisted  on  his  right  to  be  paid  out  of  these  assets,  that 
this  constitutes  an  agreement  to  discharge  the  estate  of  the 
testator.  I  think  it  does  not,  and  I  must  therefore  overrule  the 
exceptions. 


1851. 
April  24, 

Rolls  Caint 
Rom  ILLY, 

M.n. 

[36  J 


MAWHOOD  V.  MILBANKE. 

(15  Beav.  :i6— 40.) 

A  married  woman,  to  whom  a  sum  of  mor.ey  was  pa3'al»le  for  her  separate 
use,  received  a  cheque  from  the  Accountant-General,  and  Imndetl  it  orer 
to  her  solicitor  who  accompanied  her.  The  solicitor  was  on  motion  ordered 
to  pay  the  balance  to  his  client,  and  held,  that  the  onus  boiug  oa  the 
solicitor  to  show  cause  for  not  paying  it  over,  he  could  not  set  up  a 
voluntary  agreement  to  pay  her  husband's  debt  out  of  it. 

Lbtitia  Mawhood,  the  wife  of  Henry  Mawhood,  was  entitled  to  a 
legacy  payable  on  the  death  of   Jane  Parsons.     In  1885  Henry 
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Mawhood  became  bankrapt,  and  in  1846  Jane  Parsons  died,  and  the     Mawhood 
legacy  then  became  payable,  and  was  brought  into  Court.     It  was    m ilbavkk. 
arranged  between  the  assignees  and  Letitia  Mawhood,  that  one 
moiety  should  be  paid  to  the  assignees,  and  the  other  to  her  for  her 
separate  use;  and,  by  an  order  made  in  *thi8  cause  in  August,        [*'87] 
1848,  the  Accountant-General  was  directed  to  pay  the  sum  of 
2871. 2s,  2d.  for  her  separate  use,  and  the  other  moiety  of  the  fund  to 
the  assignees  of  the  husband.    The  gentleman  who  acted  as  solicitor 
for  her   and  her  husband  accompanied   her  to  the  Accountant- 
General's  oflSce,  when  a  cheque  for  the  287^.  2<.  2d.  was  received  by 
Letitia  Mawhood,  and  by  her  handed  over  and  retained  by  the 
solicitor.     She  afterwards  received  106^.  from  the  firm  acting  as  her 
solicitors,  and  gave  a  receipt  as  for  the  balance. 

It  was  now  moved,  on  behalf  of  Letitia  Mawhood,  that  the  firm 
of  solicitors  might  pay  over  the  balance  to  her. 

The  solicitors,  in  their  defence,  stated,  that  in  1844  Henry 
Mawhood  and  wife  had  assigned  the  legacy  to  George  Mawhood 
(the  brother  of  Henry  Mawhood,  and  a  client  of  the  solicitors)  to 
secure  12SL,  and  that  other  sums,  amounting  to  642.,  were  after- 
wards advanced  by  the  solicitors  to  Henry  Mawhood  and  wife, 
by  the  direction  of  George  Mawhood.  They  stated,  that  previously 
to  receiving  the  money,  it  had  been  agreed  between  Mr.  and  Mrs. 
Henry  Mawhood  and  George  Mawhood,  that  upon  Mrs.  Mawhood 
and  her  family  emigrating  to  Australia,  the  balance  should  be  paid 
to  her ;  but  that  if  they  did  not,  the  amount  of  the  security  should 
be  paid  to  George  Mawhood. 

That  George  Mawhood,  not  having  attended,  as  had  been  agreed, 
at  the  Accountant-Generars  office,  the  solicitors  received  the 
amount,  and  placed  it  to  the  credit  of  George  Mawhood 's  account. 
That  the  emigration  scheme  was  abandoned,  and  George  Mawhood 
then  considered  and  treated  the  said  balance  as  his  own,  and  that 
they,  the  solicitors,  afterwards  made  divers  payments,  on  account 
and  by  the  direction  of  George  ^Mawhood,  out  of  and  exceeding  the  [  *38  j 
balance  standing  to  his  credit  in  such  account. 

That  George  Mawhood  died,  in  December,  1849,  insolvent. 

Mr.  RoupeUy  in  support  of  the  motion. 

Mr.  Uoyd  and  Mr.  Speed,  contra. 

Turn  Mastbb  of  thb  Bolls: 

This  money  having  been  received  by  the  respondents  in  their 
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Mawhood  character  of  solicitors  of  this  lady,  it  would  be  of  coarse  to  order 
Bf  iLBANKx.  them  to  pay  over  the  balance  to  her,  if  there  were  nothing  else  in 
the  case,  and  the  burthen  of  proof  is  on  them  to  show  some  just 
cause  for  not  paying  it  over.  The  excuse  they  give  for  not  doing  so 
is  set  forth  in  their  affidavit ;  and  I  think  that  iu  this  case  it  is  not 
necessary  for  her  to  impeach  the  arrangement  alleged  in  that 
affidavit ;  because,  in  the  absence  of  proof  to  the  contrary,  she  is 
entitled  to  have  the  balance  paid,  the  burthen  of  proof  being  on  the 
respondents  to  show  why  they  are  not  to  pay  it.  The  husband  i¥as 
bankrupt  in  1835  ;  and  in  1844,  while  the  legacy  was  reversionary,  it 
was  assigned  by  Henry  Mawhood  and  wife,  by  way  of  charge  to 
George  Mawhood.  It  is  admitted,  that  this  assignment  was 
absolutely  void  as  against  the  married  woman,  and  if  it  were  of  any 
avail,  it  ought  to  have  been  mentioned  to  the  Court  when  the  order 
was  obtained  for  payment  to  her  separate  use. 

In  order  to  excuse  the  non-payment  to  this  lady  of  the  money 
directed  to  be  paid  for  her  separate  use,  one  of  the  firm  of  solicitors 
states,  that  before  he  accompanied  Letitia  Mawhood  to  the 
Accountant-General's  office  to  receive  the  cheque  for  the  287 L  2«.  2d,, 
[  •so  ]  **  it  *was  arranged  and  agreed  by  and  between  Letitia  Mawhood 
and  her  husband  and  George  Mawhood,  that  such  cheque 
should  be  immediately  handed  over,  or  the  proceeds  thereof 
paid  to  George  Mawhood,  who  was  to  pay  thereout  the  legacy 
duty  payable  thereon,  and  the  costs  of  the  petition  and  order; 
and  that  upon  Letitia  Mawhood  and  her  husband  and  family 
emigrating  to  Australia,  as  they  had  expressed  their  intention  to  do, 
the  balance  of  the  sum  of  2872.  2«.  2^.,  which  would  remain  after 
paying  the  legacy  duty  and  costs,  should  be  paid  to  her  by  George 
Mawhood,  free  from  all  deductions,  to  enable  them  to  proceed  on 
their  voyage ;  but  if,  for  any  reason,  they  should  not  emigrat-e  to 
Australia,  then  that  George  Mawhood  should  also  deduct  and  retain, 
out  of  such  balance,  for  his  own  use,  the  full  amount  of  the  principal 
and  interest  monies  due  to  him  upon  or  by  virtue  of  the  before- 
mentioned  mortgaged  securities ;  and  that  the  surplus  or  residue  of 
the  sum  of  2872.  2^.  2d.  then  remaining  should  be  paid  by  him  to 
Letitia  Mawhood  for  her  separate  use."  He  then  states,  "  That 
Letitia  Mawhood  appeared  perfectly  to  understand  and  agreed  to 
the  aforesaid  arrangement,  and  an  appointment  was  accordingly 
made  for  Letitia  Mawhood  to  attend  at  the  Accountant>Generars 
office,  to  receive  the  cheque  for  the  sum  of  281 L  2$.  2d.,  and  that 
George  Mawhood  agreed  to  accompany  Letitia  Mawhood  to  the 
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said  office,  for  the  purpose  of  receiving  the  cheque  from  Letitia 
Mawhood,  in  order  to  apply  it  or  the  proceeds  according  to  the 
arrangement." 

I  hold,  that  an  arrangement  of  that  sort  would  not  be  of  the 
slightest  avail.  It  is  an  agreement  with  a  married  woman  who  was 
entitled  to  receive  a  sum  of  money  for  her  separate  use,  without 
any  professional  advice  except  her  personal  solicitor,  and  without 
any  consideration  whatever,  to  pay  debts  due  from  her  ^husband, 
in  respect  of  which  she  was  under  no  species  of  liability  ;  and  it  is 
clear  to  me,  that  the  arrangement  cannot  afford  a  sufficient  reason 
why  her  solicitor  should  not  pay  over  a  sum  ordered  to  be  paid  to 
her  separate  use,  and  which  he,  accompanying  her  to  the  Accountant- 
General's  office,  received  as  her  solicitor  for  that  purpose.  His 
duty,  when  he  received  the  money,  was  to  pay  it  to  her,  and  not 
to  carry  it  over  in  his  own  books  to  the  account  of  George  Mawhood. 

Her  receipt  did  not  alter  the  original  transaction ;  and  it 
appears  to  me  that  she  is  entitled  to  the  order  which  she  asks. 

As  to  the  costs,  I  think  that,  as  the  application  became  necessary 
by  the  resistance  of  the  solicitors,  they  must  pay  the  costs  of  the 
motion. 


Mawbood 
r. 

MiLBANKB. 


[MO  J 


1851. 
May  I. 


BLAKENEY   v.  DUFAUK. 

(loBeav.  40—44.) 
ExcliLsiou  is  a  sufficient  ground  for  appointing  a  receiver  in  partnership     Rolls  Court, 

KOMILLY, 

M.R. 


but  partners  may,  by  contract,  provide  for  an  exclusion  on  the 
happening  of  certain  events. 

Upon  a  motion  for  a  receiver  of  a  partnership,  the  Court  will  not  deter-  [  ^0  ] 

mine  the  questions  arising  between  the  partners,  the  only  object  then  being 
to  protect  the  assets  until  the  determination  of  the  lights. 

The  plaintiff  and  defendant  carried  on  partnership  under  a  deed 
of  partnership,  which  provided,  that  if  either  of  the  partners  did 
certain  acts  forbidden  by  the  articles,  it  should  be  lawful  to  the 
other,  by  notice  in  writing,  **  to  expel  such  offender  from  the 
said  co-partnership,  and  the  said  co-partnership  should  cease 
and  determine  from  the  time  when  such  notice  should  have  been 
given." 

This  bill  prayed  a  declaration  that  the  partnership  ♦had  been       [  *i\  j 
dissolved  on  the  4th  of  March,  1851,  that  the  accounts,  &c.  might 
be  taken,  and  for  a  receiver. 

The  plaintiff  now  moved  for  a  receiver,  on  the  ground  that  the 
defendant  had  excluded  the  plaintiff  from  the  partnership. 

The  defendant  imputed  to  the  plaintiff  various  acts  of  misconduct. 
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Blakehbt     and  alleged  that  a  considerable  snm  was  due  from  him ;  and  he 

DuvAUtt.      insistedy  that  the  partnership  had  not  been  put  an  end  to,  as  was 

alleged  by  the  plaintiff,  by  mutual  consent,  but  that  the  defendant 

had  determined  it,  under  the  clause  for  expulsion  contained  in  the 

partnership  articles. 

Mr.  Roiipell  and  Mr.  Elderton,  in  support  of  the  motion, 
argued  that  it  was  the  practice  to  grant  a  receiver  where  one  partner 
excluded  the  other. 

Mr.  Walpole  and  Mr.  Smythe,  contra,  relied  on  the  misconduct 
of  the  plaintiff,  and  on  the  right  of  expulsion  provided  for  by  the 
deed,  as  an  answer  to  the  application. 
[Harding  v.  Glover  (1)  was  cited.] 

Thb  Master  of  thb  Bolls: 

In  cases  of  partners,  where  it  is  admitted  or  shown  that  one  is 
excluded,  the  very  authorities  show,  and  the  invariable  rule  of  the 
Court,  in  ordinary  cases,  is,  that  the  partnership  property  (unless 
the  partners  can  agree)  must  be  taken  possession  of  and  protected  by 
[  *^2  J  «tbe  Court,  for  the  purpose  of  being  ultimately  divided  amongst 
them  in  such  shares  as  they  may  be  entitled  to.  It  is  very  true 
that  partners,  if  they  think  fit,  may,  by  contract  between  them- 
selves, exclude  the  interference  of  the  Court;  and,  by  express 
contract,  provide,  that  on  any  particular  event  occurring,  one  party 
shall  exclude  the  other,  and  that  may  prevent  the  interference  of 
this  Court. 

The  province  of  this  Court  upon  a  motion  for  a  receiver  is  quite 
clear.  Its  duty  is  merely  to  protect  the  property,  and  not  to  decide 
the  ultimate  rights  between  the  parties.  I  have,  therefore,  in  this 
case,  only  to  consider  whether,  under  these  particular  partnership 
articles  and  under  the  circumstances  stated  upon  the  affidavits  and 
answer,  Mr.  Dufaur  was  entitled  to  exclude  the  plaintiff  from  all 
participation  in  the  partnership. 

Now,  I  have  said,  that  the  province  of  the  Court  is  not,  upon 
motion,  ultimately  .to  decide  the  rights  between  parties;  and  a 
grave  and  serious  question  arises  upon  the  construction  of  tliese 
partnership  articles,  particularly  as  to  the  force  of  the  word 
''expelled."  An  important  question  will  also  arise  as  to  the  time 
at  which  that  expulsion  was  to  take  effect,  whether  from  the 
(1)  11  R  R.  195  (18  Ves.  2S1). 
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advertisement  in  the  Gazette^  or  from  three  months  after  the  Blakbnkt 
accoants  have  been  taken  between  the  parties.  I  have  not  now  dukaub. 
before  me  the  materials  necessary  to  enable  me  properly  to  form  an 
opinion  on  the  construction  of  the  deed ;  but,  in  addition  to  that, 
there  would  be  a  serious  difficulty  upon  the  conflict  in  the  affidavits. 
I  cannot  now  decide  the  case,  as  I  could  if  it  were  at  the  hearing, 
and  I  had  all  the  evidence  before  me. 

It  is,  therefore,  in  my  opinion,  the  duty  of  the  Court  to  protect  [  ^^  J 
the  property  in  the  meantime,  for  the  benefit  of  those  persons  to 
whom  the  Ck>art,  at  the  hearing  of  the  cause,  when  it  will  have 
before  it  all  the  evidence  and  materials  necessary  for  a  determina- 
tion, shall  think  it  properly  belongs.  It  is  said,  and  on  these 
affidavits  I  think  it  appears,  that  a  large  balance  will  be  due  from 
the  plaintiff  to  the  defendant ;  and  it  is  alleged  by  the  defendant, 
that  in  his  belief,  if  he  got  in  all  the  outstanding  assets,  they  would 
not  be  sufficient  to  pay  all  that  is  due  to  him.  But  I  have  not  now 
the  means  of  taking  the  accounts;  and  if  I  were  to  refuse  to 
protect  the  property  in  the  meantime  on  this  allegation,  it  might 
happen,  that  when  the  cause  came  to  be  heard,  it  would  appear  that 
the  defendant  had  received  assets  to  a  much  larger  amount  than  he 
was  entitled  to ;  and  yet,  by  reason  of  having  refused  this  motion, 
the  Court  would  not  be  able  to  give  to  the  plaintiff  that  portion  of 
the  assets  to  which  he  was  entitled.  I  do  not  profess  to  say  which 
of  these  two  parties  ought  to  receive  the  assets ;  that  is  a  matter 
which  must  be  determined  by  the  Master ;  and  I  think  the  proper 
order  to  make  is,  to  appoint  a  receiver,  giving  to  each  of  the  parties 
liberty  to  propose  himself  to  act  as  a  receiver  without  salary. 

It  is  probable,  that  if  the  Master  should  appoint  either  of  the 
partners,  he  will  select  the  one  who  is  at  present  in  possession  of 
the  assets  (i) ;  but  he  would  then  be  in  possession  of  the  assets  in  a 
totally  different  character  from  that  in  which  he  is  at  present.  He 
woald  then  be  the  officer  of  the  Court,  having  given  due  security  to 
account  for  the  monies  he  shall  receive.  Without  pronouncing  any 
opinion  on  the  merits  between  these  parties,  I  have  no  doubt  that 
the  order  I  ought  to  pronounce  is,  to  refer  it  to  the  Master  to 
appoint  a  receiver  of  the  partnership  *assets,  and  to  give  liberty  [  *44  ] 
to  each  party  to  propose  himself  as  receiver  without  salary  (2). 

(1)  Collins  y.  Barker  [1893]  1  Oh.  order  by    appointing    the    defendant 
578,  62  L.  J.  Ch.  316,  68  L.  T.  572.  receiver  without  salary,  he  giving  the 

(2)  On    the    17th    of    May,    1861,  usual  secuiity. 
the    Lord   Chakckllob   varied  the 
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1861.  BRYANT   V.  BLACKWELL. 

•'"'il"-  (15  Beav.  4^-46.) 

RoUi  Court,  j^m  \yy  ^he  owner  of  a  fund  against  his  mortgagees  and  the  trustee  of 

Rom  ILLY,  the  fund,  to  compel  payment,  held,  to  be  a  suit  for  administration  and  not 

^^•^  redemption,  and  the  costs  of  all  parties  were  ordered  to  be  paid  out  of  the 

[  ^^  ]  fund  in  the  first  instance. 

Bt  the  marriage  settlement  of  the  plaintiff  Bryant,  a  sum  of 
3,0002.  was  settled  in  trust  for  the  plaintiff's  wife  for  life,  with 
remainder  to  the  plaintiff  for  life,  with  remainder  to  their  children, 
and  in  default  to  the  survivor  absolutely.  Bryant  mortgaged  the 
fund,  and  his  wife  having  afterwards  died  without  children,  he 
became  absolutely  entitled  to  the  fund.  The  trustees  alleged 
that  the  wife  was  insane  when  the  marriage  ceremony  was 
performed,  and  insisted  that  the  marriage  was  void  (i). 

Bryant  filed  his  bill  against  the  trustees  and  mortgagees,  to 
compel  the  transfer  of  the  fund  to  him  and  his  mortgagee. 

The  plaintiff  died,  and  the  suit  was  revived  by  his  representative ; 
and  other  incumbrancers,  with  respect  to  whom  there  was  a 
contest,  were  made  defendants,  as  were  also  the  representatives  of 
the  wife.  By  the  decree,  the  Master  was  directed  to  ascertain  the  trust 
L  *^^  ]  fund,  *and  the  incumbrances  thereon  and  their  priorities ;  and  this 
having  been  ascertained  by  the  Master,  the  cause  came  on  for  further 
directions. 

Mr.  Roupell  and  Mr.  De  Gex,  for  the  plaintiff,  proposed  that 
the  costs  of  the  plaintiff  and  other  parties  should  be  paid  oat  of 
the  fund  in  the  first  instance. 

Mr.  Lloyd  and  Mr.  Hardy,  for  the  incumbrancers,  objected  to 
the  plaintiff  having  any  costs,  until  after  payment  of  all  that  was 
due  for  principal,  interest,  and  costs.  They  contended  that  a 
person  creating  an  incumbrance  was  never  entitled  to  costs  to  the 
prejudice  of  his  own  incumbrancer,  and  thus  his  representative 
stood  in  the  same  position. 

Mr.  Walpolef  for  other  parties. 

The  Master  of  thb  Bolls  said  he  would  look  at  the  pleadings. 

Jvi^  12.      The  Master  of  the  Bolls  : 

I  have  looked  carefully  into  the  pleadings,  and  I  am  of  opinion 

(1)  The  statement  of  this  case  is  ex  relatione. 
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that  this  is  not  a  suit  for  the  redemption  of   a  mortgage,  but,       Brtakt 
properly  speaking,  is  one  for  the  administration  of  the  trusts  of  blackwrll. 
the  settlement.      The  original  bill  was  filed  by  a  cestui  que  trust 
against  a  trustee,  asking  that  the  first  mortgagee  might  be  paid, 
and  that  the  residue  of  the  fund  might  be  paid  over  to  him,  which 
the  trustees  had  declined  to  do.     The  plaintiff  died,  and  the  suit 
was  afterwards  revived  by  Bose,  his  representative;  and  certain 
incumbrances  *being  disputed,  the  persons    claiming  them  were        [  *^^  ] 
made  parties. 

Without  going  into  a  further  detail  of  the  circumstances  of 
the  case,  I  am  of  opinion  that  this  is  properly  a  suit  for  the 
administration  of  the  trusts,  and  cannot  be  treated  as  a  bill 
for  the  redemption  of  a  mortgage.  The  costs  are,  therefore,  to 
be  disposed  of  on  that  principle;  and  I  am  of  opinion  that  the 
costs  of  all  parties  must,  in  the  first  instance,  be  paid  out  of 
the  fund,  and  that  the  residue  must  be  applied  in  payment  of  the 
incumbrancers,  according  to  their  respective  priorities. 


GODSON  V.  TURNER.  ^s". 

July  15. 
(15  Beav.  4^—48.) 


Molls  CouH, 
M.R. 


The  defendant  sold  and  oonyeyed  to  the  plaintiff  some  undivided  shares 
in  yarious  properties.     Disputes  afterwards  arose  as  to  what  shares  had  m'r^^' 

been  purchased.  They  agreed  to  settle  all  these  disputes,  and  signed  a 
written  agreement  that  the  plaintiff  should  pay  the  defendant  9,500/.,  and  -' 

that  the  defendant  should  execute  such  deeds  as  the  plaintiff  should  require 
for  the  conveyance  of  the  estates.  Upon  a  bill  for  specific  performance : 
Held,  that  the  defendant  was  not  bound  to  deduce  any  title  to  the  property. 

In  1844,  Godson  had  purchased,  from  Mr.  and  Mrs.  Turner, 
"  the  entireties,  moieties,  and  other  undivided  shares "  in  some 
property,  subject  to  the  incumbrances,  and  they  were  conveyed  by 
deed  of  the  6th  of  April,  1844.  Upon  the  death,  in  1847,  of 
Sydney  Collins,  a  lunatic  sister  of  Mrs.  Turner,  disputes  arose 
as  to  the  estates,  and  the  shares  and  interest  of  and  in  estates 
which  had  devolved  upon  Mrs.  Turner,  by  the  death  of  her  sister, 
subsequently  to  the  conveyance  of  1844,  made  by  her  and  her 
husband  to  the  plaintiff,  and  as  to  what  estate  and  property,  or 
what  share  or  interest  therein,  had  been  thereby  conveyed  or 
covenanted  to  be  surrendered,  or  intended  so  to  be,  to  or  for  the 
use  of  the  plaintiff,  and  as  to  the  copyholds  held  of  the  manor  of 
Eardesley. 

At  a  meeting  in  1849,  between  the  parties,  an  agreement,  dated        [  47  ] 
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Oof>0OK      the  10th  of  March,  1849,  was  signed  by  the  plaintiff  Mr.  Godson, 
ToRNBB.      &°d  ^^  defendant  Mr.  Tamer.     It  was  to  this  effect : 

"  Whereas  various  misunderstandings  have  arisen  between  J.  B. 
Turner  and  S.  H.  Godson,  and  whereas  the  said  J.  B.  Turner  claims 
an  interest  in  certain  estates  in  the  several  parishes  of  Puddlestone, 
Kimbolton,   Pencombe,   Grendon  Warren,   Avenbury,  Bromyard, 
Birdenbury,  Morden,  and  Eardesley,  all  in  the  county  of  Hereford, 
with  the  timber  growing  thereon,  and  also  the  lease  for  his  life  in 
Brockmanton  Hall,  lands  in  the  parish  of  Puddlestone,  and  also  to 
a  certain  annuity  or  yearly  sum  of  200/.,  payable  out  of   such 
estates,  in  the  county  of  Hereford,  the  property  of  S.  H.  (xodson. 
In  order  to  the  adjustment  and  final  settlement  of  all  and  every 
the  matters  in  dispute  and  misunderstanding  between  them,  J.  B. 
Turner  and  S.  H.  Godson,  It  is  hereby  mutually  agreed  between 
the  said  parties,  that  S.  H.  Godson  shall  pay  to  J.  B.  Turner,  and 
S.  H.  Godson  hereby  agrees  to  pay,  the  sum  of   9,5002.  in  the 
manner    following — (stating  it).     And  that  J.   B.  Turner    shall 
execute  such  deeds  and  releases  as  S.  H.  Godson  shall,  at  S.  H. 
Godson's  expense,  require,  for  the  conveyances  or  perfect  assurances 
of  the  said  estates.    And  J.  B.  Turner  shall  assign  the  lease  of 
Brockmanton  Hall  and  the  annuity  of  2002.  to  or  to  the  use  of 
S.  H.  Godson,  from  the  2nd  day  of  February  last." 

This  bill  was  filed  in  1850,  by  Mr.  Godson,  praying  for  the 
specific  performance  of  the  agreement  of  the  10th  of  March,  1849, 
with  specific  declarations  as  to  other  matters. 

The  plaintiff  required  a  reference  to  the  Master,  to  inquire 
[  **8  ]  whether  the  defendant  could  show  a  good  title  *to  the  property, 
which  was  the  subject  of  the  purchase,  and  at  what  time  shown. 

The  defendant,  on  the  other  hand,  contended,  first,  that  upon 
the  true  construction  of  the  agreement,  the  defendant  was  under 
no  obligation  to  show  a  title  to  the  property,  for  the  defendant  was 
selling  such  title  as  he  had ;  and,  secondly,  that  this  agreement 
was  a  compromise  of  doubtful  rights,  and  not  strictly  a  contract 
for  purchase  (i). 

Mr.  Lhyd  and  Mr.  Greene^  for  the  plaintiff. 

Mr.  Roupell  and  Mr.  Aviphlett,  for  the  defendant. 

(1)  See    Wilmot    v.     Wilh'mon,    30  &  Wal.  585) ;  Dtcibf  v.  BarN<«,  70  R.  R. 

R.  R.  405  (6  B.  &  C.  506) ;  Freme  y.  246  (2  Coll.  837) ;   Smith  ▼.   Capnm. 

Wright,  20  R.  B.  313  (4  Madd.  364) ;  82  R.  R.  p.  63  (7  Hare,  p.  191), 
Mollay  V.  Sterne,  56  R.  R  204  (1  Dr. 
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SOS 


The  Mabtbb  of  the  BoiiLS  held,  that  he  could  not  make  the 
reference  as  to  title,  the  terms  of  the  contract  of  1849  not 
admitting  it. 


GODflOV 
TURXSB. 


MINN   V.  8TANT. 

(loBeav.  49— 58.) 

[All  persons  interested  in  the  redemption  of  mortgages  were  formerly  necessary 
pi^es  to  a  sait  for  redemption.    But  now  see  Ord.  XYI.  r.  8.] 


1851. 
Jul  f  29. 


In  re  SAVEKY. 

(15  Beav.  58^60.) 

On  taxation,  a  solicitor  cannot  be  charged  with  interest  on  balances  in 
hand;  bat,  a  solicitor  having  debited  himself  with  interest  in  his  cash 
account  rendered :  Held,  that  the  Master  ought  to  have  charged  him. 

Thb  petitioners,  the  executors  and  trustees  of  the  will  of  Mr. 
Treeby,  had  employed  Mr.  Savery  as  then*  solicitor  in  transacting 
the  business  of  the  executorship  and  trusteeship. 

Mr.  Savery  received  the  proceeds  of  the  estate,  and  made 
payments  thereout;  and,  according  to  the  petitioners'  affidavit, 
he  agreed  to  pay  interest.  In  August,  1846,  he  delivered  his  bills 
of  costs,  and  a  cash  account,  No.  2 ;  and  an  order  was  made 
in  November,  1846,  to  tax  his  bills  of  costs.  In  the  cash  account, 
No.  2,  he  had  charged  himself  with  a  number  of  items  for  interest 
on  the  testator's  monies,  some  received  from  particular  persons, 
and  others  on  balances,  amounting  altogether  to  191/.;  but,  in 
consequence  of  the  second  account  beginning  with  a  balance  from 
another  account  which  could  not  be  used,  the  cash  account.  No.  2, 
coald  not  be  adopted. 

The  taxing  Master  was  of  opinion  that  he  had  no  authority, 
tinder  the  taxing  order,  to  charge  the  solicitor  with  the  several  sums 
for  interest,  and  he  disallowed  the  petitioners'  charge  for  interest. 

The  petitioners  presented  a  petition  for  liberty  to  except,  and  for 
a  reference  back,  to  charge  Savery  with  interest. 

Mr.  JR.  Palmer  and  Mr.  Bates,  in  support  of  the  petition. 

Mr.  WiUcockf  contra. 

(JottCM  V.  James  (1),  Cooper  v.  Ewart  (2),  were  cited.) 

(1)  49  B.  B.  367  (1  Beav.  307).  (2)  78  B.  R  115  (2  Ph.  362). 


1851. 
Auff.  1,  2. 

nMs  Omrt. 

ROMirxT, 
M.R. 
[58] 


[5»] 
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In  re  ThE   MaSTEB  OF   THE   BoLLS  : 

Savkbt. 

It  is  clear  what  order  I  ought  to  make  on  this  petition.     I  am  of 

opinion  that,  under  the  statute,  the  Court  cannot,  nor  can  the 

Master,  upon  an  order  to  tax,  take  notice  of  any  special  agreement 

for  the  allowance  of  interest  upon  balances  in  the  hands  of  the 

solicitor. 

It  is  equally  clear,  that  a  solicitor  who  is  to  give  an  account  of 
sums  received  on  behalf  of  his  client  is  not  confined  to  principal 
sums  expressly  received  on  his  account,  but  must  account  for  all 
sums  received  on  account  of  interest.  But  then  the  question  arises, 
in  what  way  am  I  to  treat  this  account  which  has  been  rendered, 
containing  various  receipts  of  interest  on  one  side,  and  payments 
on  the  other  ?  It  professes  to  be  a  cash  account,  and  is  intituled, 
"  S.  Savery  in  account  with  the  trustees,  under  the  will  of  Richard 
Treeby,  deceased." 

In  the  account  of  receipts,  it  contains  a  considerable  number  of 
items  for  interest,  from  Mr.  Bulteel ;  and  in  some  cases  the  credit 
is  for  interest  generally.  I  do  not  take  into  my  consideration  any 
agreement  for  payment  of  interest,  for  the  question  which  I  have 
to  consider  is,  not  one  of  contract  between  solicitor  and  client,  but 
the  case  of  a  person  delivering  an  account  and  charging  himself 
[  •^o  ]  with  interest:  must  he  not  be  bound  by  the  entries  ?  *There  can 
be  no  doubt,  that  if  a  person  charges  himself  with  interest  on  the 
one  side,  and  payments  made  out  of  it  on  the  other,  he  would 
pi'imd  facie  be  bound,  and  be  considered  to  have  received  that 
which  he  has  charged  himself  with.  It  is  made  a  question  whether 
the  Court  makes  any  distinction  between  a  solicitor  or  any  oiher 
person.  Lord  Langdalb,  according  to  the  note  which  has  been 
read,  thought,  that  if  he  had  received  interest  from  the  Bank,  or 
from  any  other  person,  he  was  properly  charged  with  it  in  the 
account. 

You  cannot  earmark  the  fund ;  he  may  have  lent  his  own  money 
to  his  client  at  interest,  and  have  kept  this  money  for  carrying  on 
bis  business,  and  he  might,  on  consideration,  have  thought  it  lit 
and  proper  to  charge  himself  with  interest.  I  do  not  think  it 
appears,  on  the  evidence,  one  way  or  the  other ;  but  taking  the 
account  of  the  solicitor  charging  himself  with  interest,  I  think  he 
is  bound  to  be  treated  as  having  received  it. 

It  is  said  that  this  account  cannot  be  treated  in  this  way — ^that^ 
as  the  clients  have  disputed  it  as  a  settled  account,  they  are  not 
entitled  to  make  use  of  it  as  evidence.     I  am  of  opinion  that  that 
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is  not  the  principle  of  this  Court.  Even  if  this  were  a  settled 
account,  the  Court,  on  proper  evidence,  might  think  fit  to  allow  a 
party  to  surcharge  or  falsify  it,  but  it  would  leave  all  items  in  the 
account  as  prima  facie  evidence. 

I  am  of  opinion,  therefore,  that  treating  this  as  simply  an  account 
of  receipts  and  payments,  the  Master  ought  to  have  charged  Mr. 
8averj  with  the  items  of  interest  which  he  has  charged  himself  in 
his  cash  account.  No.  2,  and  with  these  only.  Befer  it  back  to  the 
Master  to  review  his  report,  with  a  declaration  to  this  effect. 


In  re 
Savkbt. 


Re  BROWNE. 

(16  Beav.  61—64.) 
[Affirmed  ou  appeal,  as  reported  in  1  D.  M.  &  G.  322  ;  see  91  E.  B.  101.] 


1861. 
Aug.  2. 


LAURIE  V.  GLUTTON. 

(15  Beav.  65—73.) 

Mrs.  C.  had  a  power  to  appoint  three  sums  of  10,000/.  each,  the  first, 
under  her  father's  will,  amongst  her  children;  the  second,  under  her 
mother's  will,  to  any  person  ;  and  the  third,  also  under  her  mother's  will, 
amongst  her  children.  In  1836  the  second  sum  was  appointed  to  her 
husband,  and  paid  to  him.  In  1838  the  legacy  duty  was  paid  on  the  third 
sum,  which  reduced  it  to  9,0<)0/.  In  1842  she  purported  to  appoint  the 
two  sums  of  10,000/.  under  her  mother's  will  to  her  two  daughters  equally ; 
and  in  1843  she,  by  her  will,  appointed  9,900/.,  described  as  derived  from 
her  father,  to  her  daughter  A.  B.,  and  10,000/.,  also  described  as  settled  by 
her  father  and  mother,  to  the  other  daughter  C.  D.,  and  she  confirmed  the 
deeds  of  1842,  so  far  as  they  were  valid,  and  not  inconsistent  with  her  will ; 
and  declared  that,  if  she  had  exceeded  her  powers,  her  will  should  have 
effect  under  the  doctrine  of  election.  The  Coubt  having  come  to  the  con^- 
clusiou  that  Mrs.  C,  when  she  made  her  will,  believed  she  had  the  power 
of  appointing  19,900/.,  and  appointed  9,900/.  to  A.  B.,  and  10,000/.  to  0.  D. : 
lield,  that  the  doctrine  of  Page  v.  Leapinywell  {i)  applied,  and  that  as  the 
Ustatrix  had  then  only  the  power  of  appointing  the  first  sum  of  10,000/.,  it 
must  be  divided  between  the  two  legatees  in  the  proportion  of  99  to  100. 

It  is  unneceBsary  to  repeat  the  circumstances  of  this  case,  which 
are  fuUj  detailed  in  the  judgment  of  the  Court. 

Mr.  Boupell  and  Mr.  Tillotsm,  for  the  plaintiffs,  the  children 
•^f  Mrs.  Laurie. 

Mr.  Metcalfe^  for  another  child. 

Mr.  Temple  and  Mr.  U.  Stevens,  for  Mr.  and  Mrs.  Laurie. 
(1)  11  E.  B.  234  (18  Ves.  463). 
B.B, VOL.  XCII.  ^^ 
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RolU  CouH. 

ROMILLY, 
M.R. 
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Laobie  Mr.  R.  Palmer  and  Mr.  IValey^  for  the  Lloyds. 

r. 
CLtJTTOX. 

Mr.  Lloyd,  Mr.  Lewin,  Mr.  Walpole,  and  Mr.  John  Baihj,  in 
the  same  interest. 

Mr.  iloupell,  in  replyi 

[Welhy  V.  Welby  (l),  Wilson  v.  Piggott  (2),  liiistow  v.  Ward^  (3), 
Young  v.  SaviU  (4),  Milner  v.  Milner  (6),  and  some  older  cases,  were 
cited.] 

L  66  ]  The  Mabtbb  of  the  Bolls  reserved  judgment. 

Auif.e.      The  Master  of  the  Bolls: 

Many  questions  of  considerable  importance  are  raised  in  this 
case.  The  facts  which  give  rise  to  them  are  as  follows :  Samuel 
Webb,  by  his  will  bearing  date  the  16th  of  January,  1827,  gave 
10,0002.  Consols  in  trust,  that  his  daughter,  Mary  Ann  CoUett, 
might  be  entitled  to  the  dividends  and  income  thereof  for  her  life, 
for  her  separate  use,  without  power  of  anticipation  and  subjecii 
thereto :  the  trustees  were  to  hold  this  sum  of  10,000/.  in  trust  for 
all  or  any  one  or  more  of  the  children  or  other  issue  of  Mary  Ann 
CoUett  (such  issue  to  be  in  esse  before  the  decease  of  the  sun^ivor 
of  Mr.  and  Mrs.  Collett),  in  such  manner  and  in  such  shares  and 
proportions  as  Mary  Ann  Collett,  notwithstanding  her  coverture, 
should  by  her  will  appoint,  and,  in  default  of  appointment,  for  the 
children  or  issue  as  the  copyholds  were  limited,  having  regard  to 
the  different  nature  of  the  property.  And  he  gave  all  the  residue 
to  his  wife,  Elizabeth  Webb,  and  made  her  sole  executrix. 
[  67  ]  The  testator  died  on  the  8th  of  February,  1835,  and  his  wife 

Elizabeth  duly  proved  his  will  on  the  4th  of  March  following-  On 
the  16th  of  March,  1835,  Mrs.  Webb,  in  order  to  secure  this  legacy 
according  to  the  trusts  of  her  husband's  will,  and  other  payments^ 
covenanted  to  transfer  86,7002.  and  10,5002.  to  Kenrick  Collett 
and  John  Clutton,  upon  trust,  to  perform  the  trusts  declared  in  the 
will  of  Samuel  Webb. 

On  the  18th  of  March,  1835,  the  transfer  was  made,  and 
ultimately,  Collett  and  Clutton  retained  a  sum  exceeding  10,000/. 
Consols  in  their  names  to  answer  the  legacy  to  Mrs.  Collett. 

(1)  13  R.  R.  68  (2  V.  &  B.  187).  (4)  70  E.  R  370  (2  ColL  721}. 

(2)  2  R.  R.  246  (2  Vee.  Jr.  351).  (5)  1  Ves.  Sen.  106. 

(3)  2  R.  R.  235  (2  Ves.  Jr.  336). 
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On  the  8th  of  December,  1885,  Mrs.  Eliaabeth  Webb  made  her  Laurie 
will,  by  which  she  gave  to  Kenrick  CoUett  and  John  Glutton  a  sum  cluttok. 
of  20,000/.  Consols,  subject  to  these  trusts :  As  to  10,000/.  part 
thereof  as  Mary  Ann  CoUett  should  appoint,  either  by  will  or 
insirament  to  take  effect  in  her  life  ;  and  in  default  of  appointment, 
this  10,000/.  and  the  other  10,000/.  were  to  go  to  Mary  Ann  Collett 
for  life  for  her  separate  use,  without  power  of  anticipation,  and 
aft«r  her  decease,  to  her  husband,  Kenrick  Collett  for  his  life ;  and 
afler  the  death  of  the  survivor,  for  the  children  and  issue  of  Mary 
Ann  Collett,  according  to  the  provisions  contained  relative  to  the 
freehold  estates  which  were  to  the  children  and  issue  living  at  the 
death  of  the  survivor,  as  Kenrick  Collett  and  Mary  Ann  Collett 
should  jointly  appoint,  and  in  default,  as  the  survivor  should 
appoint  by  deed  or  will,  and  in  default  amongst  them  equally. 

On  the  24th  of  February,  1836,  Mrs.  Webb  died ;  and  on  the 
12th  of  March,  Kenrick  Collett  and  John  Clutton  proved  her  will, 
and  retained  two  sums  of  10,000/.  each  according  to  her  will. 

At  this  time  there  were  three  sums  of  10,000/.  in  which  Mary        [  08  ] 
Ann  Collett  was  interested. 

First.  10,000/.  under  the  will  of  her  father,  in  which  she  took 
an  estate  for  life  for  her  separate  use,  without  power  of  anticipation, 
and  with  a  power  of  appointing  by  will  amongst  her  children  and 
issue. 

Second.  10,000/.  under  the  will  of  her  mother,  over  which  she 
possessed  an  absolute  power  of  appointment,  but  which,  if  not 
exercised,  was  limited  to  her  for  life  for  her  separate  use,  without 
power  of  anticipation,  and  with  a  power  to  herself  and  husband,  or 
the  survivor,  by  deed  or  will,  of  appointing  amongst  her  children 
and  issue. 

Third.  10,000/.,  another  sum  limited  in  like  manner,  in  all 
respects,  except  that  over  this  10,000/.  she  possessed  no  absolute 
power  of  appointment. 

On  the  11th  of  April,  1886,  Mary  Ann  Collett  exercised  her 
power  of  appointment  under  the  will  of  her  mother,  as  to  the 
second  of  those  sums  in  favour  of  her  husband,  and  caused  the  sum 
to  be  transferred  into  his  name  for  his  own  benefit. 

On  the  IStb  of  February,  1888,  the  trustees,  with  the  consent  of 
Mrs.  Collett,  sold  out  100/.,  part  of  the  third  sum  of  10,000/.,  to 
pay  legacy  duty,  under  her  mother's  will  in  respect  of  this  legacy. 
On  the  25th  of  February,   1841,   Mr.   Collett  died,  no    joint 
execution  of  the  power  having  taken  place. 

20—3 
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Laurie  The  Biate  of  the  funds  at  this  time  was  this :  There  were  two 

Ci.uTTON»  Bums  remaininjr,  one  of  10,000/.  under  the  will  *of  her  father, 
t  *6u  ]  which  she  could  appoint  by  will  only  amongbt  her  children,  and 
one  sum  of  9,900i.  under  her  mother's  will,  which  she  could 
appoint  by  deed  or  will  amongst  her  children.  The  state  of  her 
family  was  this :  She  had  two  daughters,  her  only  children, — one 
married  to  Mr.  Laurie,  and  the  other  married  to  Mr.  Lloyd ;  and 
both  of  them  had  issue* 

In  this  state  of  things,  she  executed  two  deeds,  both  bearing  date 
the  31st  of  January,  1842,  and  which,  mutatie  mutandis^  are  identical. 
They  both  recite  the  will  of  Mrs.  Webb,  and  that  under  it  Mary  Ann 
Collett  was  entitled  to  two  sums  of  10,000/.  each.  She  omits  all 
notice  of  the  deed  by  which  one  of  these  sums  of  10,0001.  had 
already  been  given  to  her  deceased  husband,  and  she  proceeds  by 
one  deed  to  appoint  one  moiety  of  each  of  the  two  sums  to  Mrs. 
Laurie  for  life  for  her  separate  use,  and  after  her  decease  amongst 
the  children  of  Mrs.  Laurie,  as  she  and  her  husband  should  appoint, 
and  in  default  amongst  them  equally ;  and  by  the  other  deeil  she 
appoints  the  remaining  moieties,  in  like  manner,  for  Mrs.  Lloyd 
and  her  children.  I  omit  the  minute  detail  of  the  limitations  for 
the  husbands,  which  are  not  material. 

The  effect  of  these  deeds  standing  by  themselves  would  not  be 
open  to  much  doubt.  There  was  but  one  sum  of  9,900/.  Consols 
which  could  be  affected  by  them,  and  that  sum  would  no  doubt 
have  been  appointed  in  equal  moieties  between  the  two  families,  if 
nothing  further  had  occurred ;  and  these  deeds  neither  profess  to 
deal  with,  nor  could  they  deal  with,  the  10,000/.  devised  by  the  will 
of  Mr.  Webb. 

On  the  4th  of  November,  1843,  Mrs.  Collett  made  her  will,  and 
this  instrument  gives  rise  to  considerable  difficulty. 
;■  70  ]  She  thereby,  in  exercise  of  the  several  powers  given  her  by  her 

father's  will  and  the  deed  of  the  16th  of  March,  1835,  described  a^ 
a  settlement  made  by  her  mother,  and  to  effectuate,  amongst  other 
things,  the  several  unsatisfied  purposes  of  the  wills  of  her  father 
and  mother,  appointed  her  husband  and  Dyson  executors,  and  then 
appointed,  amongst  other  real  and  personal  estate,  a  sum  of  stock, 
described  as  ''  The  sum  of  9,900/.,  3/.  per  cent.  Consolidated  Bank 
Annuities,  over  which  I  have  a  power  of  appointment,  after  my 
decease,  unto  or  in  favour  of  any  one  or  more  of  my  children,  under 
the  will  of  my  said  late  father  Samuel  Webb,  deceased,  and  the  said 
indenture  of  the  16th  day  of  March,  1835,  or  one  of  them  "  to 
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Dyson,  upon  eertain  trasts  for  Mrs.  Lloyd.  And  the  testatrix  laurii 
appointed  certain  real  estate,  and  also  a  sam  of  stock,  in  the  will  clutton 
described  as  ''  All  that  sum  of  10,000^.,  3/.  per  cent.  Consolidated 
Bank  Annaities,  being  part  of  the  trust  property  settled  by  my  late 
father  Samuel  Webb,  deceased,  and  my  said  mother  Elizabeth  Webb, 
deceased,  in  and  by  the  said  indenture  of  the  16th  day  of  March, 
1885,  or  one  of  them  ;  and  over  which  I  have,  after  my  decease,  a 
power  of  appointment  unto  or  in  favour  of  any  one  or  more  of  my 
children,"  upon  certain  trusts  for  Mrs.  Laurie. 

And  the  testatrix  declared  her  reason  for  not  making  so  ample  a 

provision  for  her  daughter  Mrs.  Laurie  as  she  had  thereby  made 

for  her  daughter  Mary  Ann  Lloyd  to  be,  that  she  considered  her 

daughter  Mrs.  Lloyd,  from  her  prospects  in  the  world,  was  not  so 

amply  provided  for  as  her  daughter  Mrs.  Laurie.     The  testatrix 

confirmed  two  several  indentures  or  deeds  of  appointment,  bearing 

date  respectively  the  Slst  day  of  January,  1842  ;  by  one  of  which 

she  had  appointed  tlie  sum  of  5,000/.,  91.  per  cent.  Consolidated 

Bank  Annuities,  ^and  by  the  other  of  which  she  had  appointed  one       [  *7i  J 

moiety  of  the  said  sum  of  10,000^.,  SI.  per  cent.  Consolidated  Bank 

Annuities,  part  of  the  property  settled  by  her  father  and  her  mother, 

and  by  the  indenture  of  the  16th  day  of  March,  1885  ;  and  also  one 

moiety  of  a  certain  other  sura  of  10,000/.,  8Z.  per  cent.  Consolidated 

Bank  Annuities,  being  other  part  of  the  property  settled  by  her 

father  and  by  her  mother,  by  the  indenture  of  the  16th  of  March, 

1835,  unto  or  in  favour  of  her  daughter  Mrs.  Lloyd ;  so  far  as  the  two 

several  appointments  so  made  by  her  as  aforesaid,  in  and  by  the 

two  several  indentures  of  the  81st  day  of  January,  1842,  were  good 

and  valid  appointments,  and  so  far  as  the  same  were  not  inconsistent 

with  her  will.    And  she  did  thereby  further  declare  and  direct,  that 

it  should  be  incumbent  upon  her  daughter  Mrs.  Lloyd  to  settle  the 

snm  of  9,900/.,  SI.  per  cent.  Consolidated  Bank  Annuities,  therein- 

liefore  appointed  unto  her,  upon  the  same  trusts  as  she  had,  by  the 

two  indentures  of  the  81st  day  of  January,  1842,  settled  the  moiety  of 

the  two  sums  of  10,0002.,  SL  per  cent.  Consolidated  Bank  Annuities, 

each ;  and  that  Mrs.  Lloyd,  and  the  several  other  persons  taking 

the  snni  of  9,900/.,  8/.  per  cent.  Consolidated  Bank  Annuities,  under 

her  will  and  such  settlement  thereof  to  be  made,  should  take  the 

same  in  lieu,  bar  and  full  satisfaction  of  the  said  moiety  of  the  two 

several  sums  of  10,000/.,  8/.  per  cent.  Consolidated  Bank  Annuities, 

so  appointed.     And  she  ratitied  in  similar  terms,  and  made  similar 

declarations  as  to  the  deed  of  appointment  of  the  81st  of  January, 


810  1851.     CH.     15  BEAV.  71—78.  [b.r. 

Laurib      1842,  by  which  she  had  appointed   the   other  moieties  to  Mrs. 
Cluttoh.     Laurie. 

And  the  testatrix  declared,  that  if  she  had  exceeded  or  not  strictly 
pursued  the  several  powers  of  appointment,  and  disposed  of  the 

[  *72  ]  monies  thereinbefore  appointed,  then  *  that  her  will  should  be  valid 
and  binding  upon  the  said  several  persons, ''  under  the  doctrine  of 
election  in  equity;"  and  every  person  claiming  under  her  will 
should  be  bound  to  confirm  and  give  validity  to  the  same,  and  to 
the  deeds  and  documents  thereby  recited  or  referred  to,  and  should 
execute  deeds  for  giving  validity  to  her  will,  and  the  several 
appointments  therein  referred  to,  as  her  executors  or  trustees 
should  require. 

The  first  question  that  arises  is  as  to  the  construction  of  these 
appointments.  For  Mrs.  Laurie  it  is  argued,  that  the  9,90OL  shows, 
clearly,  that  the  testatrix  pointed  to  the  second  sum  taken  under 
the  will  of  Mrs.  Webb,  and  that,  as  that  sum  bad  already  been 
appointed,  nothing  passed  to  Mrs.  Lloyd  under  those  words ;  and 
that  this  being  so,  the  appointment  of  the  remaining  snm  of 
10,0002.  being  to  Mrs.  Laurie  and  her  children,  no  question  of 
election  arose,  notwithstanding  the  clause  to  that  effect  in  the  will, 
or,  at  least,  that  no  question  of  election  could  be  raised  as  against 
the  children  of  Mrs.  Laurie.  On  the  other  hand,  it  is  argued,  that 
the  use  of  the  word  "  will,"  as  opposed  to  settlement,  shows  clearly, 
that  by  the  first  gift  the  testatrix  intended  to  appoint  what  came  to 
her  by  her  father's  will ;  but  this  is  confined  by  the  use  of  the 
words  "  part  of  "  in  the  second  gift  of  appointment ;  and  that  it  is 
confirmed  by  the  circumstance,  that  the  testatrix,  being  aware  that 
{t  might  be  considered  doubtful  whether  a  portion  of  the  property 
had  not  already  been  appointed  to  her  husband,  was  clearly  con- 
vinced and  intended,  that  at  all  events  the  first  sum  appointed 
should  be  that  over  which  she  had  an  unquestionable  power  of 
appointment;  because,  in  all  cases  where  she  refers  to  it,  she 
speaks  of  it  as  a  sum  appointed;  whereas,  in  speaking  of  the 
second  sum,  she  speaks  of  it  as  a  sum  expressed  to  be  appoinl^, 
and  that  this  distinction  occurs  repeatedly. 

[  7^  1  If  they  fail  in  this,  they  contend  that,  under  the    subsequent 

direction  in  the  will,  a  clear  case  of  election  arises,  which  may  and 
will  equalise  the  interests  between  all  the  legatees. 

After  a  long  and  repeated  perusal  of  this  will,  I  am  unable,  if  it 
were  neeeseary,  lo  arrive  at  the  conclusion  that  she  had  clearly  in 
her  mind  the  distinction  between  the  two  sums,  and  the  different 
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powers  of  appointment  which  bad  originally  existed,  and  which       LArRis 

remained  to  be  exercised  with  respect  to  them.     On  the  contrary,     CLurroN. 

my  opinion,  upon  the  most  attentive  consideration  which  I  have 

been  able  to  give  to  this  will,  is,  that  the  testatrix,  when   she 

executed  this  will,  believed  that  all  the  sums  of  10,000/.  were,  if  not 

derived  from  the  same  source,  at  least  subject  to  the  same  power 

of  appointment,  and  that,  unless  on  this  hypothesis,  it  is  impossible 

to  explain  how  she  could  have  used  the  same  words  in  one  part  as 

to  the  9,900/.  and  in  the  other  part  as  to  the  10,000/.     The  result 

I  have  come  to  is,  that  when  she  made  the  will,  she  believed  that 

she  had  19,900/.  Consols,  which  she  had  a  power  of  appointing  by 

will,  and  that  she  appointed  9,900/.  of  it  to  Mrs.  Lloyd  and  her 

family,  and  10,000/.,  the  remainder  of  it,  to  Mrs.  Laurie  and  her 

family ;  and  having  come  to  this  conclusion,  I  am  of  opinion,  that 

the  doctrine  of  Page  v.  Leapingwell  (i)  applies,  and  that  as,  in  truth, 

she  had  only  a  power  of  appointment  remaining  over  10,000/.,  that 

sum  must  be  divided  between  Mrs.  Lloyd's  family  and  Mrs.  Laurie's 

family,  in  the  proportion  of  99  to  100,  and  that  these  shares  must 

be  settled  according  to  the  trusts  as  declared  by  the  will. 

Having  come  to  this  conclusion,  it  is  unnecessary  to  decide  the 
question  as  to  election.  That  this  will  really  e£fectuate  the  real 
intention  of  the  testatrix,  there  can  be  no  question. 


Re  The  MONMOUTHSHIRE  and  GLAMORGANSHTRE       issi. 
BANKING  COMPANY.  ^^^''• 

(15  Beav.  74—78.) 

Where  it  appeared  that  the  majority  of  sbareholderg  were  attempting, 
with  the  creditors,  to  arrange  the  affairs  of  a  Banking  Company  which  had 
stopped  payment,  the  Court,  under  s.  12  of  the  Winding-up  Act,  1848, 
refused,  on  the  application  of  a  single  shareholder,  to  make  an  immediate 
order  for  winding-up  the  Company,  but  ordered  the  petition  to  stand 
oyer  for  two  months,  to  enable  the  Company  and  creditors,  if  possible,  to 
settle  the  affairs  without  the  intervention  of  the  Court. 
[See  now  the  Companies  Act,  1862,  ss.  86,  91,  149,  and  see  In  re  Middleshorough 

A^mUy  RoofM  Company  (1880)  14  Ch.  D.  104,  49  L.  J.  Ch.  413,  42  L.  T.  609, 

'2H  W.  R.  868.] 

(1)  11  E.  E.  234  (18  Ves.  463), 
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1851.  TOWNLEY  V.   BED  WELL. 

^'^'^^  (16  Beav.  78—79.) 

A  petition,  preaented  in  1851,  to  rehear  a  cause  disposed  of  in  1834, 
dismissed  with  costs. 

[Obsolete  practice  of  rehearing  oases  in  Chancery.] 


1851.  Kb  WINTERBOTTOM. 

^_  (15  Beav.  80—82.) 

Bolls  Court.  After  pa3'ment,  an  order  of  course  for  taxation  is  irregular. 

RoMiLiiT,  xhe  rule,  that  on  application  for  orders  of  course  aU  material  facts  must 

r  «ni  ^  stated,  is  to  be  strictly  adhered  to. 

^      ^  Upon  an  arbitration  between  A.  and  B.,  A.'s  costs  were  directed  to  be 

paid  by  B.,  and  were  moderated  by  the  arbitrator  and  paid.  A.  afterwards 
obtained  an  order  of  course  to  tax  his  solicitors'  bilk  of  costs,  suppressing 
these  facts.    The  order  was  discharged. 

Mbssrs.  Blizard  and  Moroan  being  engaged  in  disputes  and 
litigations  with  the  poor  law  guardians  respecting  a  workhouse 
which  they  had  built,  it  was  agreed  that  such  disputes  should  be 
referred  to  arbitration.  In  these  matters,  Messrs.  Winterbottom 
acted  as  the  solicitors  of  Messrs.  Blizard  and  Morgan.  The 
arbitrator  made  his  award,  and  was  of  opinion,  that  the  poor  law 
guardians  ought  to  pay  the  costs,  charges,  and  expenses  of  Messrs. 
Blizard  and  Morgan.  Their  solicitors,  Messrs.  Winterbottom  &  Co., 
accordingly  carried  in  their  bill  of  costs  before  the  arbitrator, 
amounting  to  419^.  13«.  He  struck  out  two  items  of  36{.  and  47/. 
charged  for  copies  of  the  evidence  and  remarks  thereon ;  and  he 
taxed  off  another  item  17/.,  and  thus  reduced  the  bill  to  319/.  13«., 
which  was  paid  by  the  poor  law  guardians. 

On  the  2nd  of  August,  1850,  Messrs.  Blizard  and  Morgan 
obtained  an  order  of  course  to  tax  their  solicitors'  bills  of  costs, 
which  order  the  solicitors  now  moved  to  discharge. 

Mr.  R.  Palmer  and  Mr.  Giffard,  in  support  of  the  application, 
argued,  that  the  order  ought  to  be  discharged  on  the  ground  of  the 
clients  having,  on  the  application  for  the  order  of  course,  suppressed 
the  material  circumstances  of  the  case.     *     *     * 

[  81  ]  Mr.  Southgatey  contra,  insisted  that  there  had  been  no  taxation 

or  payment  as  between  solicitor  and  client,  but  that  the  arbitrator 
had  merely  struck  off  a  gross  sum  of  100/.  as  between  the  litigant 
parties  before  him.     That  the  clients,  who  had  neither  settled  nor 
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paid  the  bill,  were  now  entitled  to  a  common  taxation  as  between  Re 

themselves  and  their  solicitor,  to  ascertain  the  amount  of  extra      bottom.' 
costs  for  which  they  were  liable ;  and  that  in  such  a  taxation  the 
solicitor  most  give  credit  for  the  319/.  13s.  received  from  the  opposite 
party,  in  the  same  manner  as  in  a  cash  accomit. 

Thb  Mastbb  of  the  Bolls  : 

I  have  no  doabt  that  there  were  circumstances  in  this  case  which 
the  respondents  were  bound  to  mention  when  they  applied  for  the 
order  of  course  for  taxation ;  and  that  if  they  had  been  staled,  the 
secretary  would  have  been  of  opinion,  that  the  case  was  one  which 
ought  to  have  been  mentioned  to  the  Court. 

The  circumstances  are  these:  There  was  a  contest  before  the 
arbitrator,  who  thought  that  Blizard  and  Morgan  were  entitled 
to  the  costs  and  expenses  properly  incurred  in  the  matter  of  this 
arbitration ;  and  accordingly  a  bill  of  costs  and  expenses  is  taken 
in  amounting  to  419/.  13s.  It  is  sworn,  and  not  denied,  that  the 
arbitrator  then  disallowed  two  items  of  47/.  and  36/. ;  the  first  in 
respect  of  the  attendance  of  witnesses,  and  the  second  for  making 
out  observations  on  the  case.  These  two  sums,  amounting  to  83/., 
and  another  sum  of  17/.,  making  together  100/.,  were  taxed  *ofif,  [  *82  ] 
and  the  bill,  thus  reduced  to  319/.  13s.,  was  paid  by  the  poor  law 
guardians. 

The  clients  in  the  arbitration,  without  stating  any  one  of  these 
circumstances,  obtain  an  order  of  course  to  tax  the  bill.  Assume 
these  two  items  to  be  out  of  the  question,  and  that  the  taxing 
Master  should  tax  off  another  sum  of  25/.,  surely  those  who  have 
paid  the  bill,  and  not  the  clients,  ought  to  have  the  benefit  of  this 
disallowance. 

I  express  no  opinion  further  than  this,  that  there  was  a  sub- 
stantial question  between  the  parties  whether  this  bill  had  been 
paid,  for  if  it  had  been  paid  by  anybody,  it  was  a  case  in  which 
an  order  of  course  to  tax  the  bill  could  not  properly  be  obtained, 
but  a  special  application  ought  to  have  been  made  for  that  purpose. 
The  circumstances  ought  to  have  been  submitted  to  the  attention 
of  the  secretary,  and  I  have  no  doubt,  that  if  they  had  been,  he 
would  not  have  granted  an  order  of  course.  Admitting  that  the 
clients  may  be  entitled  to  a  special  order  upon  a  special  application, 
as  to  which  I  express  no  opinion,  for  the  Court  may  then  have  to 
express  its  opinion  whether  there  has  been  payment  or  not,  I  must 
follow  the   practice  of    Lord   Lanodale,   who,   pointing   out   the 
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Re 
Winter. 

BOTTOM. 


analogy  between  orders  of  course  and  ex  parte  injunctions,  dis- 
charged all  orders  of  course  obtained  upon  a  suppression  of  any 
material  facts,  even  though  it  should  appear,  upon  the  motion  to 
discbarge  it,  that  the  party  would  be  entitled  to  the  order  on  a 
special  application. 

I  am  of  opinion  that  it  is  very  proper  to  adhere  strictly  to  the 
rule,  that  upon  an  application  for  ex  parte  orders  no  material 
circumstance  should  be  suppressed,  and  on  that  ground  alone  I 
must  discharge  this  order. 


1861. 
Dee.  2. 

Rollt  Omrt, 

ROMILLY, 

M.R. 

[8»] 


rb  mash. 

(15  Beav.  83.) 

Taxation  of  a  bill  paid  under  protest,  on  the  ground  of  overcharges,  and 
that  the  solicitor  had  refused  to  part  with  the  title  deeds  until  payment, 
refused  with  costs,  it  not  appearing  how  long  the  bill  had  been  delivered 
before  payment. 

The  principle  of  taxation  after  payment  is  not  to  be  extended. 

This  was  a  petition  for  the  taxation  after  payment  of  a  mort* 
gagee's  solicitor's  bill.  The  grounds  relied  on  were,  that  the 
solicitor  had  furnished  an  abstract  of  title  to  the  intended  trans* 
feree  of  the  mortgage  of  an  unnecessary  length,  and  containing 
less  than  the  ordinary  number  of  folios,  for  which  he  had  charged 
10«.  a  sheet ;  and  that  the  solicitor  refused  to  part  with  the  title 
deeds  until  payment  of  his  bill.  The  bill  was  paid,  under  protest, 
on  the  2nd  of  September  to  prevent  foreclosure  (i). 

It  did  not  appear  when  the  bill  had  been  delivered. 

Mr.  Roupell  and  Mr.  Bennett  in  support  of  the  petition,  cited 
Ex  parte  Elmalie  (2). 

Mr,  R.  Palmer  was  not  heard. 


T^B  Master  of  the  Rolls,  having  asked  whether  it  appeared 
when  the  bill  had  been  delivered,  and  it  having  been  stated 
that  it  did  not,  said  : 

To  obtain  a  taxation  of  a  settled  bill,  there  must  be  not  only 
overcharges,   but  some  substantial    pressure.     I    so    decided    in 


(1)  Tnre  WaUh,  12  Beav.  490. 

(2)  12  Beav.  538,  where  the  bill  had 
been  delivered  only  the  evening  before 
the  time  appointed  to  settle  an  impor- 
tant matter,  including  the  pt^ypient  of 


costs,  and  payment  was  insisted  upon 
notwithstanding  objections  of  over- 
charge. Upon  proof  of  overcharge 
taxation  was  ordered  after  payment. 

-0.  A.  s, 
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Re  Brmene  (1) :  and  I  then  stated,  that  I  neither  considered  it  the  Be 

Mash 
proper  constmction  of  the  statute,  nor  desirable,  to   extend  the 

prinoiple  of  directing  a  taxation  after  payment,  and  that  I  should 

do  nothing  which  would  extend  the  oases  on  that  point.    Here 

there  is  no  more  than  the  alleged  overcharge;  I  must  therefore 

dismiss  the  applioation  with  costs. 


M^GACHEN  V.  DEW.  d/Ts  9 

DEW  V.  M^GACHEN.  ^'"'^'^' 

(15  Beav.  84—91.)  jf^^  cburt. 

Trustees  are  liable  for  not  taking  proper  steps  to  get  the  trust  fund      Rovillt, 
transferred  into  their  names. 

A  tenant  for  life»  who  had  obtained  the  benefit  of  a  breach  of  trust,  made         [  ^'^  1 
responsible,  upon  a  bill  for  that  purpose  instituted  by  the  trustees. 

Two  classes  of  trustees  had  oommitted  a  breach  of  trust :  Held,  that  the 
ceatnis  que  trust  might  proceed  against  the  one  class,  without  making  the 
other  class  parties. 

The  first  of  these  suits  was  instituted  by  the  infant  plaintiffs,  to 
compel  the  trustees  of  the  settlement  made  on  the  marriage  of 
their  father  and  mother  to  replace  a  sum  of  stock,  alleging  it  to 
have  been  improperly  sold  out  in  January,  1827,  with  their  sanction 
and  authority. 

The  second  was  a  suit  by  the  trustees,  seeking  to  compel  the 
father  of  the  infant  plaintiffs  in  the  first  suit  to  replace  this  sum 
of  stock,  alleging  that  he  had  the  benefit  of  it.  The  facts  of  the 
case  are  fully  detailed  in  the  judgment. 

Mr.  Kinglake,  for  the  infant  plaintiffs. 

Mr.  li.  Palmer  and  Mr.  G.  L.  Russell,  for  Dew  and  Graves. 

Mr.  Roupeli  and  Mr.  Wood,  for  M'Gachen  and  wife, 

Mr.  Willeock,  Mr.  Dickinson,  and  Mr.  Fooks,  for  other  parties. 

The  Master  of  the  Eolls  said  he  must  look  through  the  papers, 
and  defer  his  judgment. 


Dec.  15. 


Tub  Master  of  the  Bolls  : 

The  facts  of  this  case  are  shortly  these : 

In  1817,  under  the  will   and  marriage  settlement  of  Tomkyns        f  ^^  ] 

(I)  Afterwards  affirmed  by  the  LoBDS  Justices,  1  P.  M-  &  G.  -^2?.    See  n 
li.  R.  110. 
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m*oaohen  Dew,  the  father  of  the  defendant  of  that  name,  Mrs.  M'Gachen  and 
Dbw.  Mrs.  Furlong,  his  two  daughters,  both  then  unmarried,  were 
entitled  in  moieties  to  a  sum  of  stock  standing  in  the  names  of 
Nicholas  Styleman,  Henry  Styleman,  and  Henry  North,  and  a 
portion  of  the  stock  had  already  been  sold  out  and  invested  in  the 
purchase  of  a  house,  No.  7,  St.  George's  Place,  Cheltenham,  in 
which  the  two  ladies  lived,  in  which  they  were  equally  interested. 

On  the  6th  of  September,  1820,  Mrs.  M'Gachen,  then  Miss  Ann 
Dew,  married  the  defendant  M'Gachen ;  and  a  settlement  was  then 
executed,  by  which  the  half  of  funds  was  settled  on  trusts,  under 
which  the  infant  plaintiffs  are  entitled,  on  the  decease  of  Mr.  and 
Mrs.  M'Gachen.  By  this  settlement,  the  moiety  of  the  copyhold 
house  at  Cheltenham  was  to  be  surrendered  to  the  uses  of  the 
settlement,  but  that  deed  contained  no  power  of  laying  out  any 
portion  of  the  other  settled  funds  in  the  purchase  of  such  estate. 
The  trustees  of  this  settlement  were  the  defendants  Tomkyns  Dew, 
Col.  Graves,  and  Samuel  Parsons. 

The  remaining  sister  married  Mr.  Furlong  ;  and  a  similar  settle- 
ment was  made  on  the  marriage,  but  with  this  addition,  that  it 
contained  a  power  to  invest  any  portion  of  the  funds  thereby  settled 
in  the  purchase  of  real  estate.  The  trustees  of  this  latter  settlement 
were  Tomkyns  Dew  and  Thomas  Burton. 

On  neither  marriage  was  the  stock,  at  that  time  at  least,  trans- 
[  *f^f>  ]  ferred  to  the  trustees  of  the  settlement.  *The  trustees  of  the 
settlement  of  Mr.  and  Mrs.  M'Gachen  did  not,  as  they  ought  to 
have  done,  require  the  trustees  Styleman  and  North,  in  whose  names 
the  stock  was  standing,  to  transfer  the  stock  into  their  names,  upon 
the  trusts  of  the  settlement.  It  is  suggested,  that  the  reason  of  this 
omission  was  the  circumstance  that  an  annuitant,  Mrs.  Powell,  was 
then  alive :  however,  at  the  time  of  the  transaction  in  question,  the 
whole  stock  was  standing  in  the  names  of  Styleman  and  North. 

It  appears  that  early  in  the  year  1826,  Mr.  M'Gachen  was  desirous 
of  purchasing  the  remaining  half  of  the  house  at  Cheltenham,  in 
which  he  resided;  and  after  some  negotiation,  he  agreed  with 
Mr.  Furlong  to  buy  the  half  at  the  price  of  600/.;  and  it  was 
desired,  and  requested  by  Mr.  M'Gachen,  that  in  order  to  effect  the 
transaction,  so  much  stock  as  was  settled  to  the  use  of  his  marriage 
settlement  should  be  transferred  to  the  use  of  Mr.  and  Mrs. 
Furlong's  marriage  settlement,  and  that  the  half  of  the  copyhoKl 
messuage  should  be  surrendered  to  the  use  of  the  settlement  of  Mr. 
and  Mrs.  M'Gachen.     For  this  purpose,  he  applied  to  the  trustee 
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of  bis  marriage  RelUement  to  concur  in  e£fecting  tliis  arfangetnetiii.  M'Gachhk 
They  seem  to  have  been  at  first  willing  to  do  so,  but  on  examining  dbW. 
the  settlement,  and  finding  that  it  contained  no  power  to  invest 
money  in  land,  they  declined  to  do  so.  llpon  this,  Mr.  M'Gachen 
applied  to  Styleman  and  North  to  assist  him  in  e£fecting  this 
arrangement,  which  they  accordingly  did.  The  real  nature  and 
character  of  this  transaction  is  a  matter  of  contest  between  the 
parties,  but  most  of  the  facts  relating  to  it  are  not  disputed.  It  is 
not  questioned  but  that  Styleman  and  North,  in  whose  names  the 
stock  belonging  both  to  Mrs.  M'Gachen  and  Mrs.  Furlong,  and 
included  in  the  settlement  made  on  their  marriage,  was  then  stand- 
ing, ^authorised  Parsons,  who  was  their  stock  broker,  and  one  of  [  *S7  ] 
the  trustees  of  Mrs.  M'Gachen's  settlement,  to  sell  out  sufficient 
stock  to  produce  600^. ;  that  he  did  so,  and  that  he  invested  this 
sum  in  the  purchase  of  fresh  stock,  in  the  names  of  Tomkyns  Dew 
and  Thomas  Burton,  and  that  they  held  this  stock  so  purchased  on 
the  trusts  of  the  settlement  of  Mr.  and  Mrs.  Furlong. 

It  is  contended  by  the  defendants,  the  trustees,  that  the  real 

transaction  was  an  advance  of  money  to  Mr.  M'Gachen  by  Slyleman 

and  North,  to  buy  the  other  half  of  the  house  in  which  he  resided, 

on  his  own  account  and  for  his  own  purpose,  and  that  they  are  not 

liable  in  respect  of  it ;    but  that  if  any  one  is  so  liable,  it  is  the 

trustees  Styleman  and  North,  and  not  themselves ;  but  if  the  Court 

should  be  of  opinion  that  they  are  liable,  at  all  events  that  Mr. 

M'Gachen,  who  got  the  benefit,  must  be  the  first  to  restore  the 

fund.    Mr.  M'Gachen  contends,  that  this  is  not  the  correct  view  of 

the  case,  and  that,  in  truth,  the  transaction  was  merely  an  under* 

stood  mode  of  getting  over  the  difficulty  arising  from  the  omission 

from  his  marriage  settlement  of  the  power  to  invest  in  land  :    that 

the  trustees  Dew  and  Graves  have  both  the  money  and  the  half  of 

the  house,  which  has  never  been  surrendered ;   and  that  if  they 

are  compelled  to  restore  the  fund,  they  cannot  call  on  him  to  do 

anything. 

The  infant  plaintififs  in  the  first  suit  say,  whichever  way  the 
transaction  is  looked  at,  it  is  a  breach  of  trust,  and  the  trustees. 
Dew  and  Graves  and  Trezevant  (the  representative  of  Parsons), 
must  replace  the  money.  I  think  that  the  transaction  by  which 
Styleman  and  North  authorised  the  sale  of  the  stock,  to  enable 
Mr.  M'Gachen  to  buy  the  half  of  the  house,  was,  in  truth,  a  loan  of 
so  *mueh  of  the  purchase-money  to  Mr.  M'Gachen,  believing  that  by  [  *88  ] 
taking  the  security  of  the  house.and  the  security  of  Mr.  M'Gachen 
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M'Gachrn     ihey  would  be  safe.    I  am  confirmed  in  this  view  of  the  case  by 
Dkw.        varioas  docaments  used  in  the  cause  which  prove  this  distinctly. 

That  this  was  a  breach  of  trust  committed  b}'  Styleman  and 
North,  for  which  they  were  liable,  can  admit  of  no  question,  and 
the  trustees  of  the  settlement  of  Mr.  and  Mrs.  M'Gachen,  on  that 
account,  claim  to  be  exonerated  from  all  liability  in  this  matter.  I 
am,  however,  of  opinion  that  they  are  not,  and  that  Mr.  Dew  and 
Mr.  Parsons,  who  participated  in  this  transaction,  are  equally 
liable.  It  was  their  duty  to  cause  the  funds  to  be  transferred  into 
their  own  names  upon  the  trusts  of  that  settlement ;  and  still  more 
was  it  their  duty  to  do  so,  if  they  became  aware  of  any  circumstance 
that  was  likely  to  prejudice  or  affect  this  fund.  If  a  husband  on 
his  marriage  settle  stock  standing  in  his  own  name,  without  making 
a  transfer  to  the  trustees  of  that  settlement,  and  the  trustees,  having 
taken  no  step  to  obtain  a  transfer,  become  aware  that  the  husband 
is  about  to  sell  out  and  apply  this  money  for  his  own  purpose,  they 
would,  in  my  opinion,  commit  a  breach  of  trust  if  they  took  no 
steps  to  prevent  such  a  loss  of  the  fund  ;  but  still  more  so  if  they 
were  participators  in  the  transaction,  and  actually  and  knowingly 
received  the  produce  of  the  fund  so  improperly  sold  out,  either  for 
their  own  benefit,  or,  as  trustees,  for  the  benefit  of  strangers.  In 
Clough  V.  Bond  (i),  Lord  Cottenham  held,  that  if  a  trustee  so  place 
a  fund  that  it  may,  by  possibility,  be  afterwards  lost,  and  the  act  is 
not  authorised,  he  must  bear  the  consequence. 
[  89  ]  This  is  a  still  stronger  case ;   and  I  am  of  opinion  that  Mr. 

Tomkyns  Dew  and  Mr.  Parsons  are  answerable  for  the  breach  of 
trust  occasioned  by  the  selling  out  of  this  stock.  It  is  said,  that 
no  case  of  omission  is  made  by  the  bill ;  but  this  goes  beyond 
omission,  and  it  is,  in  my  opinion,  a  distinct  breach  of  trust; 
and  the  bill  does,  in  fact,  contain  a  charge  or  statement  as  to 
omission. 

The  next  question  is  this:  Is  it  then  necessary  that  Styleman 
and  North  should  be  parties  to  this  suit?  I  think  not.  The 
infant  plaintiffs  may  proceed  against  their  trustees,  who  have 
committed  this  breach  of  trust,  without  making  other  persons 
who  have  also  committed  or  joined  in  the  commission  of  that 
breach  of  trust  parties.  Mr.  and  Mrs.  Furlong,  and  the  trustees 
of  their  settlement,  are  clearly  not  necessary  parties.  There  is 
not  properly  before  me  any  question  as  to  the  value  or  title  of 
the  property  brought.    Being  of  opinion,  as  I  am,  that  it  was  a 

(1)  45  R.  R.  314  (3  My.  &  Cr.  490). 
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transaction  for  the  benefit  of  Mr.  M'Gachen,  the  infant  cestuis    u^Qachkn 

que  trust,  the  plaintiffs  in  the  first  suit,  may  sue  the  trustees,  and        p^^^ 

cause  the  fund  to  be  restored,  without  any  regard  to  the  question 

what  was  done   with  the  fund  when   sold  out,  and  whether  it 

was  applied  in  the  purchase  of  an  estate  with  or  without  a  good 

title. 

The  result  is,  that  in  the  first  suit  there  must  be  a  deoree 
against  Dew  and  the  estate  of  Parsons,  to  make  good  the  753/., 
dl.  per  cent.  Reduced ;  and  as  the  suit  has  been  instituted  solely 
for  this  object,  it  must  be  made  with  costs.  Atherton,  who  was 
a  necessary  party,  who  naturally  could  not  join  the  plaintiffs  or 
act  with  the  defendants,  must  have  his  costs,  which  the  plaintiffs 
must  add  to  their  own  costs.    No  costs  to  Mr.  and  Mrs.  M'Gachen. 

In  the  second  suit,  the  decree  to  be  pronounced  follows  of  course  [  ^  ] 
from  what  I  have  stated.  This  was,  in  my  opinion,  a  loan  from 
Styleman  and  North  to  M'Gachen ;  and  although  the  trustees  of 
his  settlement  are  liable  to  the  infants  to  make  it  good,  because  they 
sanctioned,  approved,  and  partly  assisted  in  the  transaction,  yet  the 
whole  was  doae  for  his  benefit,  and  he  has  had  all  the  advantage  of 
the  transaction ;  and  as  he  has  applied  it  in  the  purchase  of  the 
moiety  of  a  house  in  which  he  resides  (whether  the  title  be  good  or 
bad  was  a  matter  for  his  own  consideration),  he  being  purchaser, 
he  gave  security  to  Styleman  and  North  for  the  repayment  of  it. 
It  follows  from  this,  that  the  trustees,  being  compelled  to  replace 
the  fund,  are  entitled  to  compel  Mr.  M'Gachen  to  make  good  to 
them  the  753/.,  3/.  per  cent.  Beduced  Stock  sold  out.  He  was  aware 
that  it  was  a  breach  of  trust  when  he  asked  it  to  be  done,  he 
obtained  the  benefit  of  it,  and  he  must  make  it  good.  I  am  also  of 
opinion  that  the  trustees  are  entitled,  when  they  have  replaced  this 
block,  to  recoup  themselves  out  of  the  dividends  of  the  funds  in 
their  hands  belonging  to  Mr.  M'Gachen,  but  not  out  of  those 
belonging  to  Mrs.  M'Gachen,  although  she  signed  the  letter  to 
Styleman.  It  was  the  act  of  the  husband  and  wife,  and  he  alone  is 
liable. 

Mr.  M'Gachen  also  must  pay  the  costs  of  this  suit,  which  he  has 
resisted,  but  not  I  think  the  costs  of  the  first  suit.  That  was 
brought  in  respect  of  the  misconduct  of  the  trustees,  and  they  must 
bear  their  costs  of  that  suit.  The  same  rule  must  follow  Atherton's 
eosts  in  this  suit  as  in  the  other. 

I  am  of  opinion,  also,  that  the  decree  in  this  suit  must  be 
prefaced  by  an  undertaking   by  the   plaintiff  Tomkyns  Dew  to 
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M'Gachkn 
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Barrendei*,  ot  to  cause  to  be  surrendered,  *to  Mr.  M'Gachen  all  the 
right,  title,  and  interest  of»  in,  and  to  the  said  half  messuage  in 
St.  George's  Place  conveyed  by  the  settlement  on  the  marriage  of 
Mr.  and  Mrs.  Furlongs  now  vested  in  himself  and  in  his  co-trustee 
Mr.  Burton ;  and  upon  that  being  done,  declare  Mr.  M'Gachen  bound 
to  make  good  the  753/«  Reduced  Stock ;  and  that  upon  Dew  and 
Burton  making  such  surrender  as  aforesaid,  they  are  entitled,  until 
Mr.  M'Gachen  shall  repay  the  753/.,  to  retain  out  of  the  dividends 
coming  to  Mr.  M'Gachen  so  much  as  may  be  necessary  to  make 
good  what  is  due  from  him. 

I  cannot  conclude  without  regretting  that  this  suit  has  been 
instituted.  If  in  truth  the  half  house  is  worth  the  amount  of  the 
stock,  it  would  be  no  real  detriment  to  the  infant  plaintiffs  that  the 
title  was  defective  only  by  reason  of  the  claim  to  free  bench,  which 
would  probably  not  have  afifected  them ;  and  the  decree,  which  by 
the  strict  rule  of  the  Court  I  am  compelled  to  make  for  enforcing 
the  repayment  of  the  stock,  and  making  the  father  of  the  infant 
plaintiffs  make  it  good,  might  wholly  have  been  avoided. 


1851. 
Au^.  7. 
Deo,  22. 

Bolls  Qmrt. 

ROMILLT, 

M.R. 
[923 


GREENWOOD  v.  ROBERTS  (1). 

(16  Beav.  92—102;  S.  C.  21  L.  J.  Ch.  262.) 

A  testator  gave  an  annuity  of  200/.  a  year  to  T.  N.  for  life,  and,  after  hia 
death,  to  his  children  then  living  for  life,  in  equal  shares ;  and,  at  the 
decease  of  any  of  them,  his  share  of  the  capital  producing  the  annuity  was 
to  be  divided  amongst  his  children  at  21  years  of  age:  Held,  notwith* 
standing  there  were  children  of  T.  N.  living  in  the  testator's  lifetime,  and 
their  shares  were  ascertained  at  the  death  of  T.  N.,  yet  the  gift  over  of  their 
shares  to  their  children  at  21  years  of  age  was  void  for  remoteness. 

The   testator,  by  his  will   dated  in   1827,   bequeathed  certain 
personal   property    to    his   brother    Thomas    Nicholson,    Richard 


(1)  Other  and  later  decisions  will  be 
found  cited  in  In  re  llmsell  [1895]  2 
Ch.  698,  showing  that  cases  resembling 
Greetiwoofl  v.  lioberU  do  not  necessarily 
come  within  the  decision  in  Leake  v. 
Bobinaon  (1817)  16  R.  R  168  (2  Mer. 
263).  Another  explanation  of  Green- 
wood  V.  Boheris  was  suggested  by 
Wood,  V.-C,  in  CatUin  v.  Brown,  90 
E.  E.  733  (11  Uare,  372),  and  was 
adopted  by  Eomilly,  M.  E.,  himself 
in  Wehster  v.  BiHldingUtn  (1858)  26 
Beav.  128,  viz.  that  the  whole  gift  in 
Oreenwoofl  v.  BoherU  to  the  children 
or  issue  of  T.  N.*s  children  would  be 


contrary  to  the  rule  in  /^^r  v.  Bt^ih'^ 
son  if  no  child  of  T.  N.  bom  in  the 
testator's  lifetime  survived  T.  X. ;  but 
that  explanation  ignores  the  fact  that 
at  the  testator's  deatli  it  was  apparent 
that  both  the  subject  and  objects  of 
the  gift  to  the  children  or  i^sne  of 
Richard  Nicholson  would  be  defined 
and  ascertained  within  the  limits  of 
the  lade  against  perpetuities,  whether 
their  *' parent*'  predeceased  or  oat- 
lived  his  father  Thomas  Nicholson. 
For  these  reasons  the  decision  in 
Oreenwood  y.  Boherta  appears  to  be 
open  to  question. — O.  A.  S. 
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Nicholson  (the  son  of  Thomas  Nicholson),  and  two  other  persons,    Qbbbnwood 

upon   trust,  to  pay  to  his  brother  Thomas  Nicholson  an  annuity  of      Bobkets. 

20(M.  a  year,  and  also  other  annuities,  amounting  in  the  whole  to 

700/.    And  immediately  after  the  decease  of  any  of  the  annuitants, 

he  desired  his  annuity  to  continue  to  the  persons  and  in  manner 

following;  that  is  to  say,  my  brother  Thomas  Nicholson's  annuity  of 

2001.  to  and  amongst  such  of  his  children  as  may  be  then  living,  in 

equal  shares  and  proportions,  during  their  respective  natural  lives. 

And  at  the  decease  of  any  of  them,  I  order  and  direct,  that  so  much 

principal  or  capital  stock  as  had  been  adequate  to  the  payment  of 

the  annuity,  to  which  the  child  so  dying  had  been  entitled  during 

his  or  her  life,  shall  be  forthwith  sold  and  converted  into  money  by 

my  stiid  trustees,  &c. ;  and  the  actual  produce  thereof  shared  and 

divided  equally  amongst  the  children  of  him  or  her  so  dying,  as 

and  when  they  shall  severally  attain  the  age  of  twenty-one  years, 

with  interest  in  the  meantime  to  be  applied  for  their  benefit  and 

advantage ;  and  I  give  them  vested  interests  therein. 

**  And  I  further  direct,  if  any  of  the  children  of  my  said  brother 
Thomas  shall  at  his  decease  be  dead,  and  *have  left  issue,  that  such  [  *93  ] 
issue  shall  nevertheless  be  entitled  amongst  them,  if  more  than  one, 
to  the  same  sum  of  money  as  they  would  eventually  have  been 
entitled  to  had  their  parent  outlived  the  said  Thomas  Nicholson  the 
father." 

The  testator  died  in  1829 ;  his  brother  Thomas  Nicholson  died 
in  1882,  leaving  six  children,  viz.:  Richard  Nicholson,  mentioned  in 
liis  will,  and  five  others. 

Bichard  Nicholson  died  in  1847,  leaving  three  children,  viz.  : 
Frances  Roberts,  born  in  1824,  and  two  others,  born  in  1888. 

The  question  stated  for  the  opinion  of  the  Court  was,  **  Whether 
the  children  of  Richard  Nicholson,  or  any  or  either  of  them, 
became,  upon  his  decease,  entitled  to  the  principal  monies  or 
capital  stock  producing  the  annuity  to  which  Richard  Nicholson 
was  entitled  during  his  life,  under  the  testator's  will,  or  to  any  part 
or  parts  thereof ;  or  whether  such  principal  monies  or  capital  stock, 
upon  such  decease,  fell  into  and  became  part  of  the  testator's 
residuary  personal  estate." 

Mr.  Koupell  and  Mr.  Baggallay,  for  the  plainti£fs,  the  residuary 


The  gift  to  the  grandchildren  of  Thomas  Nicholson  is  void  for 
remoteness.     The  gift  is  to  Thomas  for  life,  and  after  his  decease 
K.B.-— VOL.  xaii.  '-^1 
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QBBBinrooD  to  his  children  then  living.  This  is  a  gift  to  a  class,  which  would 
BoBBRTs.  include  any  child  of  Tliomas  born  after  the  death  of  the  testator ; 
the  sabseqaent  gift  to  the  children  of  such  unborn  child  would 
plainly  be  too  remote,  and  vitiates  the  gift  to  the  whole  class, 
Leake  v.  liobinaon  (1).  The  expression,  "  I  give  them  vested 
[  *9^  ]  interests  therein,"  *cannot  remove  the  objection,  for  no  gift  could 
be  vested  in  the  unborn  children  of  an  unborn  child.  (They  cited 
Porter  v.  Fox  (2).) 

Mr.  R.  Palmer  and  Mr.  F.  T.  White,  for  Mrs.  Roberts  (a  child 
of  Richard,  born  in  the  life  of  the  testator) : 

The  gift  to  the  children  of  Richard  is  perfectly  valid,  for  these 
reasons :  The  bequest  to  the  children  of  Thomas,  the  brother,  is 
plainly  good,  as  they  must  necessarily  come  into  esse  during  the 
existence  of  a  life  in  being.  But  the  class  of  children  of  Thomas 
were  to  take  as  tenants  in  common ;  that  is,  the  whole  fund  was 
then  to  be  split  up  into  a  number  of  separate  shares,  of  which  each 
child  was  to  take  one.  Each  share  then  became  independent  of 
the  others,  and  the  children  to  take  under  the  next  gift  to  the 
children  of  children  constituted  a  new  derivative  and  independent 
class.  The  sixth  share  of  Richard  became  severed  from  the  other 
five-sixths ;  and  as  Richard  was  living  at  the  death  of  the  testator, 
the  gift  to  his  children  was  perfectly  valid.  Whatever  objection 
there  may  be  to  the  gift  over  of  the  other  five-sixths,  the  limitation 
of  Richard's  share  is  within  the  proper  limits. 

The  severance  of  the  shares  distinguishes  this  case  from  Letike  v. 
Robinson,  in  which  it  was  impossible  to  ascertain  any  share  inde- 
pendent  of  the  others.  None  of  the  class  was  to  take,  until  all  the 
class,  including  therein  persons  too  remote,  had  been  ascertained. 

This  point  is  referred  to  in  Sugden  on  Powers  (s).  It  is  there 
said,  **  Now  in  the  cases  of  Gee  and  Audley,  and  Rontledge  and 
[  *96  ]  Doiiil,  the  fund  was  given  equally  ♦amongst  the  children,  but  yet 
the  Court  would  not  consider  the  appointment  good  pro  tauto. 
However,  those  cases  turned  on  the  remoteness  of  the  limitation ; 
and  it  should  still  seem,  that  where  the  fund  is  given  amongst 
several  objects,  some  of  whom  cannot  take,  and  the  excess  can  be 
ascertained,  the  objects  who  are  capable  may,  in  most  'cases,  take 
their  shares.  If  a  fund  should  be  given  between  the  parent  capable 
and  his  children  incapable,  in  equal  moieties,  it  seems  clear  that 

(1)  16  K.  R.  168  (2  Mer.  363).  (3)  Vol.  2,  p.  78,  sixth  edition. 

(2)  38  R.  R.  1^6  (6  Sim.  485). 


yoi..  xcii.]  1851.     CH.     15  BEAV.  95—96.  828 

the  parent  would  be  entitled  to  his  moiety ;  so  if  the  f and  were  obebnwood 
given  equally  amongst  the  objects  of  the  power,  and  strangers  living  RoBEBxa 
and  ascertained,  there  appears  to  be  no  solid  principle  upon  which 
the  real  objects  could  be  refused  the  shares  to  which  they  would 
have  been  entitled  upon  a  division  if  the  whole  apportionment  had 
been  valid.  Lord  Alvanley  appears  to  have  been  of  that  opinion ; 
and  the  point  has  lately  been  so  decided  in  Saddler  v.  Pratt''  (l). 
(They  also  referred  to  Roberts  v,  Roberts  (2).) 

Mr.  Lloyd  and  Mr.  R^ei's,  for  the  other  children  of  Kichard, 
adopted  a  similar  line  of  argument ;  insisting  that,  on  the  death  of 
Thomas,  the  fund  was  split  up  into  new  shares,  each  limited  to  the 
children  of  distinct  stirpes,  and  that  therefore  the  invalidity  of  the 
limitation  as  to  one  could  not  afifect  the  validity  of  another. 

Mr.  Roupell,  in  reply,  argued,  that  the  whole  formed  one  gift, 
and  could  not  be  separated,  so  as  to  be  good  in  part  and  bad  in 
pari :  that  the  fact  of  the  gift  to  one  of  a  class  not  happening  to  be 
obnoxious  to  the  rale  against  perpetuities,  could  not  make  a  gift, 
invalid  in  its  inception,  good.  That  this  was  the  same  ^attempt  [  *96  ] 
to  reverse  the  rule  laid  down  in  Leake  v.  Robinson,  which  had  failed 
before  the  House  of  Lords,  in  Loi-d  Dungannon  v.  Smith  (3). 

Thb  Master  of  the  Bolls: 
I  will  consider  this  case. 

The  Master  of  the  Rolls:  Dee. 22, 

The  question  in  this  case  arises  on  the  construction  of  a  bequest 
contained  in  the  will  of  Eichard  Nicholson,  bearing  date  the 
18ih  April,  1827,  and  is  this :  whether  a  bequest  of  the  principal 
of  an  annuity  is  good,  so  far  as  relates  to  the  children  of  Bichard 
Nicholson,  one  of  the  nephews  of  the  testator,  or  whether  it  is  void, 
by  reason  of  its  offending  against  the  law  relating  to  perpetuities, 
in  which  case  it  would  fall  into  the  residue. 

I3j  his  will,  the  testator  gave  his  stock  in  the  public  funds  to 
his  brothers  Thomas  and  Joseph  Nicholson,  and  to  his  nephews 
Biebard  Greenwood  and  Bichard  Nicholson,  upon  trust,  to  appro- 
priate such  a  sum  as  would  be  sufficient  to  produce  an  annual  sum 
of  7O0{.  per  annum,  which  the  testator  bequeathed  accordingly ; 

( 1 )  ao  R,  B.  102  (5  Sim.  632).  (3)  69  R.  R,  137  (12  CI.  &  Fin.  546). 

(2)  78  R.  R.  176  [2  Ph.  534). 

21—2 
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Qrbknwood   after  which  the  will  proceeds  in  the  words  following  :  (His  Honour 
RoBBKTs.     here  read  the  bequest.) 

The  facts  whieh  raise  the  question  are,  that  Richard  Nicholson, 

one  of  the  sons  of  Thomas,  was  alive  at  the  date  of  the  will,  and  by 

it  was  appointed  one  of  the  executors  and  residuary  legatees.     He 

[  *^^  ]       survived  the  *testator,  who  died  in  1829,  and  his  father  Thomas,  who 

died  in  1832,  and  he  died  in  June,  1847,  leaving  four  children. 

It  is  admitted,  that  so  far  as  this  bequest  attempts  to  give  vested 
interests  to  the  children  of  Thomases  children,  where  the  children 
of  Thomas  were  not  born  before  the  testator  died,  it  is  void  for 
remoteness ;  but  it  is  contended,  that  inasmuch  as,  upon  the  death 
of  Thomas,  the  class  constituting  his  children  must  be  ascertained, 
and  as  one  of  those  children  was  Richard  Nicholson,  who  was 
named  by  the  testator  in  his  will  as  then  alive,  and  that  the  fund 
is  then  to  be  separated  into  distinct  portions,  it  must,  so  far  as 
Richard  Nicholson  is  concerned,  be  treated  as  if  the  original  testator 
had  given  the  aliquot  share,  to  which  Richard  ultimately  became 
entitled,  to  him  for  life,  with  remainder,  after  his  decease,  to  his 
children,  in  which  case  the  bequest  would  have  been  good. 

To  support  this  view  of  the  matter,  the  case  of  Boberts  v.  Roberts  (i) 
is  cited.  That  was  a  suit  for  the  administration  of  an  estate,  under 
a  will  giving  personal  property  to  executors,  in  trust  for  his  three 
daughters,  and  in  the  event  of  their  all  dying  under  twenty-one  and 
without  having  been  married,  for  those  who  would  then  be  entitled 
under  the  Statute  of  Distribution,  and  Lord  Cottenham  held,  that 
the  widow  of  the  testator,  not  named  in  the  will,  was  a  proper 
person  to  be  co-plaintifif  in  a  suit  to  secure  the  property.  That 
case  has  certainly  a  very  material  bearing  on  the  present,  both 
because  it  seems  to  establish  the  present  right  of  a  person  to  a 
[  *98  ]  share  in  *a  fund  given  to  a  class  to  be  ascertained  at  a  distant 
period,  and  which  that  person  can  only  share  in,  provided,  by 
surviving  that  period,  he  formed  one  of  that  class,  and  also  for 
some  observations  of  Lord  Cottenham  in  it,  to  which  I  shall  here- 
after refer.  It  is  to  be  observed,  however,  that  in  decisions  irith 
regard  to  the  persons  who  are  necessary  or  proper  parties  to  a  suit 
in  Chancery,  the  Court  has  properly  held  persons  to  be  necessary 
for  the  discussion  of  a  question,  although  it  entertains  the  belief, 
that  after  argument,  they  will  be  found  to  have  no  interest  in  the 
fund.  All  that  the  Court  has  determined  in  Roberta  v.  Roberts 
with  reference  to  the  question  here  to  be  determined,  is,  that 
(1)  78  E.  B,  170  (2  Fh.  6H). 
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[Richard]  Nicholson  might,  in  his  character  of  legatee,  have  main-   Qrkbkwood 
tained  a  suit  for  the  securing  this  fund  during  the  life  of  Thomas      robbktb. 
Nicholson  ;  and  that  case  neither  altered  nor  qualified  the  rule  hy 
which  these  cases  must  be  tried. 

The  rule  of  law  with  reference  to  gifts  of  this  description  I  take 
to  he  this:  where  there  is  a  gift  to  a  class  of  persons,  some  of 
whom  are  incapable  of  taking,  by  the  rule  against  perpetuities,  the 
consequence  is,  that  the  gift  fails  altogether. 

It  is  wholly  immaterial,  in  such  circumstances,  that  persons 
in  existence  who  may  be  within  the  period  prescribed  by  law.  This 
is  what  was  decided  in  Leake  v.  Ihbiman  (l) :  and  this  principle 
was  affirmed  in  T^ord  Duugannon  v.  Smith  (2),  and  was  expressly 
referred  to  as  the  settled  law  by  the  late  Yice-Ghancellob  of 
England,  in  the  case  of  Blagrove  v.  Hancock  (»).  In  the  last  case, 
the  testator  gave  all  his  real  estate  to  trustees,  in  trust  *to  apply  i*^^] 
the  rents  for  the  maintenance  and  support  of  his  wife  and  his 
present  and  future  grandchildren,  during  the  life  of  his  wife,  and 
immediately  after  her  decease,  in  trust  to  convey  and  surrender 
the  property  unto  and  to  the  use  of  all  his  present  and  future 
grandchildren,  as  they  respectively  attained  the  age  of  twenty-five 
years.  The  Vice-Chancbllor  held,  that  the  whole  trust  to  convey 
was  void  for  remoteness,  and  that  it  could  not  be  sustained  in  favour 
of  those  grandchildren  who  were  alive  at  the  decease  of  the  testator. 

That  case,  which,  from  the  great  conveyancing  experience  and 
knowledge  of  real  property  of  that  Judge,  is  deserving  of  great 
weight,  has,  I  think,  a  strong  bearing  on  the  present.  The  only 
distinction  between  them  arises  from  the  direction  given  by  the 
testator,  that  the  capital  of  the  annuity  shall,  at  the  decease  of 
Thomas,  be  divided  into  as  many  shares  as  there  were  children  of 
him  then  surviving;  but  this  circumstance  does  not,  in  my  opinion, 
alter  the  conclusion  to  which  I  am  compelled  to  come. 

The  real  question  here,  in  my  opinion,  resolves  itself  into 
this :  does  Richard  Nicholson  take  as  one  of  a  class,  or  does  he 
take  in  a  separate  and  individual  character?  If  the  gift  be  to 
a  class,  then  I  think  that  the  gift  over  to  the  second  class,  con- 
sisting of  the  children  of  the  various  persons  constituting  the 
first  class,  must  fail  altogether,  if  any  of  this  second  class  are 
rendered  incapable  of  taking  by  rule  of  law.  Here  the  gift,  in 
the  first  instance,  is  distinctly  to  a  class,  namely,  ''  to  such  of  the 

(1)    16  B.  11.  168  (2  Mer.  363).  (3)  80  R.  R.  91  (16  Sim.  371). 

('J)  69  £.  R.  137  (12  01.  &  Fiii.  546). 
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Qrbekwood   cljildren   of  liis  brother  Thomas   as  may  be  then  living;"  and 
BoBERTB.     Bichard  takes  a  life  interest  in  that  bequest  solely  in  his  character 
of  one  of  those  children.    The  gift  over,  after  the  decease  of  these 
children,  is  not  confined  to  the  children  of  such  of  the  children  of 
[*]00]       his  ^brother  as  should  be  alive  at  his  the  testator's  decease ;  and 
nothing  points  to  Bichard  more  than  to  any  other  of  the  children 
of  Thomas  who  might  be  born  after  the  death  of  the  testator.    I 
am   of  opinion,   that  I  must,  upon  the  expression  used  by  the 
testator,  treat  the  ''children  of  him  or  her  so  dying'*  as  another 
class,  and  that  I  cannot,  because  the  testator  has  directed  that  on 
the  death  of  Thomas  the  fund  is  to  be  equally  divided  between  such 
of  his  children  as  shall  be  then  alive,  treat  the  bequest  as  if  it  had 
been  a  separate  set  of  bequests  to  each  of  such  children  as  eventually 
constituted  the  class :  and  therefore,  in  my  opinion,  he  has  given 
the  capital  of  this  annuity  to  a  class  to  be  ascertained  at  a  future 
period ;  and  after  the  deaths  of  each  of  the  persons  constituting 
that  class,  to  another  class,  some  of  whom  are  prohibited  by  law 
from  taking,  by  reason  of  the  rule  against  perpetuities.    If  I  am 
correct  in  this  view  of  the  bequest,  the  rule  in  Leake  v.  Robinson 
must  apply,  and  the  whole  bequest  must  fail.     The  expression  of 
the  testator,  ''I  give  them  vested  interests  therein,"  cannot  affect 
the  question,  which  must  depend  upon  the  limitations  themselves. 
The  case  of  Uoheris  v.  lioherts  is  no  authority  to  controvert  this 
rule.     In  fact.  Lord  Gottenham  seems  there  to  have  guarded  against 
such  a  construction  being  placed  on  his  decision  ;  for  he  observed 
respecting  the  widow,  that  she  is  no  part  of  a  class — that  she  had 
a  separate  and  individual  right  to  a  portion  of  her  husband's  pro- 
perty not  disposed  of.     In  one  construction  of  the  will,  in  that  case, 
the  widow  would  have  taken,  if  the  event  had  happened,  whether 
she  survived  that  time  or  not;  in    the  other  construction  of  the 
will,  she  would  take  the  portion  of  her  husband's  property  only 
in  case  she  survived  the  period  specified.    And  Lord  CJottenham 
[  *iOi  J       expressly  rests  his  decision  upon  her  being  *as  much  pointed  at 
as  if  she  had  been  expressly  named  in  the  will.     "  A  testator," 
he  observes,  **  need  not  actually  name  the  individual  who  is  the 
object  of  his  bounty,  provided  he  affords  the  means  by  which  the 
individual  may  be  ascertained.     It  is  therefore  quite  immaterial 
whether  the  wife  is  named  or  not.     She  is  described,  and  that  is 
enough."     Lord   Gottenham,   therefore,  in  that  case,  appears  to 
think,  that  the  widow  took  not  as  one  of  a  class,  but  that  she  was 
individually  described  in  the  will.     I  repeat  also  the  observation  I 
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have  already  made,  that  the  only  matter  actually  decided  in  that  Gbbrnwood 
case  was,  that  the  widow  had  an  interest  sufficient  to  support  the      bobebtb. 
suit. 

In  the  case  of  Boughton  v.  James  (l)  there  were  words  in  the 
will  which  might,  if  the  events  had  so  happened,  have  compelled 
the  Ck>urt  to  decide  a  case  similar  to  the  present ;  but  the  Yiob- 
Chancbllob  expressly  omits  to  state  any  opinion  on  that  question. 

Here  I  am  of  opinion,  that  Richard  Greenwood  is  neither 
mentioned  nor  individually  described  in  the  will,  as  a  person 
taking,  to  use  Lord  Gottenham's  expression  in  Roberts  v.  Roberts, 
"  a  separate  and  individual  portion  "  of  the  annuity  bequeathed  to 
Thomas,  but  that  he  takes  it  as  one  of  a  class;  and  that  his  children, 
intended  by  the  testator  to  take  after  his  decease,  are  persons  form- 
ing part  of  a  class,  some  of  whom  are  precluded  from  taking ;  and, 
consequently,  that  the  gift  over  to  his  children,  after  his  decease, 
is  void,  and  that  the  capital  of  it  falls  into  the  residue.  I  am  of 
opinion  further,  that  to  hold  otherwise  would  be  to  make  the 
first  steps  towards  the  unsettling  or  frittering  away  of  a  great 
and  leading  principle  in  the  law  of  this  country,  relating  to  real 
property,  which  provides  that  the  *limit8  within  which  property  [  •102  ] 
shall  be  tied  up  must  be  confined  to  lives  in  being  and  twenty-one 
years  afterwards. 

Abstract  of  Obder. — Declare  that  the  children  of  Kichard  Nichol- 
son did  not,  nor  did  any  or  either  of  them,  become  entitled,  upon 
the  decease  of  Richard  Nicholson,  to  the  principal  monies,  &c. 
producing  the  annuity  to  which  Richard  Nicholson  was  entitled  for 
life,  but  that  it  fell  into,  and  became  part  of,  the  testator's  residuary 
personal  estates,  as  Reg.  Lib.  1851,  A,  folio  280. 


COOPER  V.  KNOX.  i852. 

Jan,  12. 


(15  Beav.  102.) 
[Obsolete  practioe  as  to  dischargiiig  orders  of  course.] 

(1)  1  ColL  26.    See  /S.  (7,  in  H.  L.,  73  R  R.  116,  122. 
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1861.  COCKELL  V.  TAYLOR. 
^'''^^^:  '*•                               COLLETT  V.  PRESTON. 

1862.  PRESTON  V.  COLLETT. 

Jan.  12. 
(15  Beav.  103—130 ;  S.  a  21  L.  J.  Ck  545.) 

Ccwrt,    ,  A.  B.,  being  desirous  of  raising  mone,v  to  enable  him  to  proeecuto  his 

m'h^^*  claim  to  a  fund  in  Court,  applied  to  a  solicitor  for  that  purpose.     An  agree- 

ment was  executed,  by  which  the  solicitor  agreed  to  lend  1,000/.,  and  A.  B. 
'-         ^  agreed  to  purchase  from  him  some  land  for  6,000/.  (ten  times  its  yalue). 

The  land  was  conveyed,  and  the  funds  in  Court  mortgaged  by  A.  B.  for  the 
ri,000/. ;  but  the  1,000/.  was  not  advanced  at  the  time.  The  Court,  on  the 
ground  of  the  gross  inadequacy  of  value,  coupled  with  the  other  circum- 
stances of  the  case,  set  aside  the  whole  transaction  with  costs. 

Inadequacy  of  value,  though  it  is  not  b}'  itself  a  sufficient  ground  for 
avoiding  a  sale,  is  yet  of  great  weight  when  coupled  with  circumstanoes  of 
oppression. 

The  Coui-t  looks  with  suspicion  at  the  evidence  of  value  derived  from  the 
mere  opinion  given  by  surveyors,  unsupported  by  any  other  circumstanoes. 

A  party  prosecuting  his  claim  to  a  fund  in  Court,  to  which  he  was  ulti- 
mately found  entitled,  mortgaged  it  ])emlenie  lite,  to  enable  him  to  carry  on 
his  claim :  Held,  not  void  for  champerty  (1). 

A  purchaser  of  a  chose  in  action  takes  it  subject  to  all  equities ;  and, 
therefore,  where  A.  mortgaged  a  fund  in  Court  to  B.,  and  afterwards  joined 
B.  in  a  sub-mortgage  to  C,  and  it  was  decided  that  the  mortgage  to  B.  was 
fraudulent  and  void:  Held,  that  it  was  void  also  as  to  C,  and  that  neither 
A.*8  concurrence  in  the  first  or  second  mortgage  prevented  him  from 
insisting  on  the  invalidity  of  the  transaction  with  B.,  he  A.  not  being 
cognisant  of  his  rights. 

Thb  facts  of  this  case  are  more  fully  stated  in  the  jadgment  of 
the  GouBT,  but  the  following  is  a  brief  outline : 

In  1848,  CoUett,  in  right  of  his  wife,  was  engaged  in  prosecuting, 
as  against  the  Grown  and  another  adverse  claimant,  a  right  to 
one-fourth  of  a  considerable  fund  in  Gourt,  in  the  suit  of  Ctdlett  v. 
Mmde,  He  was  desirous  of  raising  a  sum  of  money  to  enable  him 
to  prosecute  his  claim,  and  for  that  purpose  applied  to  Eer,  a 
[  ♦lo^  ]  solicitor,  who,  through  the  instrumentality  of  Connop,  ♦applied  to 
Finch,  another  solicitor.  Finch,  it  appeared,  was  possessed  of  some 
building  ground  near  Hammersmith  Bridge,  which  was  vested  in 
Preston  for  him.  On  the  25th  of  October,  1848,  an  agreement  was 
executed  between  Finch  (acting  nominally  as  the  agent  of  Preston)  of 
the  one  part,  and  GoUett  of  the  other ;  whereby  Finch  agreed  to  lend 
Gollett  1,000Z,,  and  CoUett  agreed  to  purchase  a  bit  of  the  land  for 
6,000{.,  to  be  paid  when  the  funds  in  the  suit  should  be  recovered ; 

(1)  Jh'ckinson  V.  Burrell  (1866)  L.  R.  v.  Kerr  (1888)40  Gh.  D.  449  ;  S.  C,  oS 
1  Eq.  337 ;  S,  C.  35  L.  J.  Ch.  371,  12  L.  J.  Oh.  355,  60  L.  T.  212,  37  W.  B. 
Jur.  N.  S.  199,  14  W.  R.  412;  Janus      279. 
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and  CoUett  agreed  io  execute  a  mortgage  of  the  fands  for  the  Cookbll 
6,0001.  It  appeared  that  6,0002.  was  ten  times  the  value  of  the  tatloe. 
land. 

On  the  13th  of  December,  1848,  the  land  was  conveyed,  in  con- 
sideration of  6,000/.  alleged  to  be  paid;  and  on  the  next  day 
(14th  of  December)  Collett  executed  a  mortgage  of  the  one-fourth  of 
fund  in  Court,  to  secure  the  6,000/.  to  Preston. 

On  the  next  day  (15th  of  December,  1848)  Finch  signed  and 
delivered  to  Collett  the  following  memorandum,  addressed  to  him: 
"  London,  15th  Dec,  1848.  Sir, — In  consideration  of  your  having 
this  day  completed  your  purchase  of  the  land  at  Barnes  for  6,000/., 
as  proposed  under  our  agreement  dated  the  25th  day  of  October, 
1848,  I  hereby  undertake  to  carry  out  the  other  part  of  the  said 
agreement  entered  into  by  me,  on  the  part  of  Henry  John 
Preston,  Esq.,  and  to  pay  you  the  sum  of  1,000/.  out  of  the  first 
monies  received  by  me  or  the  said  Mr.  Preston,  by  the  proposed 
sale  or  mortgage ;  and,  in  the  event  of  no  sale  or  mortgage  taking 
place,  in  consideration  of  the  terms  of  the  said  agreement,  I  hereby 
undertake  to  lend  you  the  sum  of  1,000/.  on  or  before  the  1st  day  of 
June,  1849,  to  be  secured  to  me,  or  the  said  Mr.  Preston,  as  in  the 
said  agreement  is  mentioned." 

No  money    passed  at   the   time  of   the  transaction :    1/.    was       [  105  ] 
paid  by  Finch  to  Collett  on  the  12th  of  December,  1848,  10/.  on 
the  2l8t  of  December,  1848,  and  12/.  on  the  6th  of  January,  1849, 
for  which  Collett  gave  Finch  his  I.  0.  U. 

By  indenture  of  the  1st  of  March,  1849,  to  which  Collett, 
Finch,  and  Preston  were  parties,  reciting  the  mortgage  of  the 
14th  of  December,  1848,  Preston,  with  the  consent  of  Collett, 
transferred  the  one-fourth  of  the  fund,  together  with  the  indenture 
of  the  14th  of  December,  1848,  to  Cockell,  subject  to  redemption  on 
payment  of  2,700/. 

On  the  10th  of  February,  1849,  Preston  and  Finch  mortgaged 
the  funds  comprised  in  the  mortgage  of  the  14th  of  December,  1848, 
to  Taylor,  to  secure  500/. 

It  was  not  until  Finch  obtained  the  means  through  the  sub- 
morl^ges  that  he  paid  Collett  the  1,000/.  agreed  to  be  lent  on 
mortgage,  and  142/.,  the  last  of  these  instalments,  was  paid  on  the 
10th  of  March,  1849. 

By  the  first  suit  of  Cockell  v.  Taylor j  the  plaintiff  sought  to  enforce 
hiB  security.  By  the  second,  of  Collett  v.  Preston,  Collett  prayed 
a  declaration  that   the  agreement,   conveyance,  and   the  original 
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CooKELL      mortgage  were  fraudulent  and  void,  and  that  the  sub-mortgages  were 
Tatlob.      also  void.     The  third  suit  was  instituted  by  Preston  to  enforce  the 
security  of  the  14th  of  Dec.,  1848,  for  1,000J. 

Mr.  Roupell  and  Mr,  Tripp,  for  Cockell. 

Mr.  Willcock,  Mr.  Daniel,  and  Mr.  Tetrell,  for  Collett. 

Mr.  Walpole  and  Mr.  MartindMe,  for  Harrison. 

Mr.  Llvydy  for  Taylor. 

Mr.  H.  Palmer  and  Mr.  Headlam,  for  Finch  and  Connop. 

Mr.  Grove,  for  Preston. 

[  106  J  Mr.  Fooka,  Mr.  HaUett  and  Mr.  Smyihe,  for  other  parties. 

Mr.  Willcock,  in  reply. 

The  authorities  relied  on  were  as  follows  : 

As  to  champerty,  Comyns'  Dig.  Maintenance,  A.  2;  R'oorf  v. 
Diyxcnes (i) ;  Prosser  v.  Edmonds  (2)  ;  Hunter  v.  Daniel{s). 

As  to  a  purchaser  of  a  chose  in  action  taking  subject  to  all 
equities  affecting  it :  Ilamil  v.  Stokes  (4) ;  Daubeny  v.  Cockhum  (5) ; 
Priddy  V.  Rose  (6) ;  Jennings  v.  Bond  (7). 

As  to  a  party  losing  his  right  by  countenancing  a  wrongful  title 
in  another  :  Greggs  v.  Wells  (s) ;  Goveit  v.  Richmond  (9) ;  MangUs  v. 
Dixon  (lo) ;  Roddy  v.  Williams  (ll).  As  to  constructive  notice  of  a 
fraud  :  Kennedy  v.  Green  (12);  Jones  v.  Smith  (vs).  As  to  setting 
aside  a  transaction  for  mere  inadequacy  of  consideration :  Low  v. 
Barchard(H). 

The  Master  of  thb  Bolls  reserved  his  judgment. 

(1)  11  R  R  160  (18  Ves.  120).  (9)  40  R  R,  56  (7  Sim.  1). 

(2)  41  R  R  322  (1  Y.  &  V.  Ex.  Eq.  (10)  I  Mac.  &G.  437  ;  subsequendy 
481).  reversed  on  appeal,  88  R  R  '2S6[^ 

(3)  67  R  R.  114  (4  Hare,  420).  H.  L.  C.  702). 

(4)  18  R  R.  690  (4  Price,  161).        (11)  72  R  R  1  (3  Jo.  &  Lat.  1). 
(o)  15  R  R  174  (1  Mer.  626,  638).     (12)  41  R  R  176  (3  My.  &  K.  ^^' 

(6)  17  R.  R  24  (3  Mer.  104).         (13)  58  R  R  p.  38  (I  Ph.  244). 

(7)  69  R  R  374  (2  Jo.  &  Lat.  720).    (14)  7  R  R  4  (8  Ves.  13S). 

(8)  50  R  R  347  (10  Ad.  &  El.  90). 
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The  Mastbb  of  the  Bolls  :  Cocrbll 

r. 

These  are  three  separate  and  distinct  suits,  by  different  plaintiffs      Tatlob. 
seeking  separate  and  independent  relief,  yet  they  all  arise  out  of  the         ^^^' 
same  transaction  ;  and  the  relief  to  be  afforded,  or  the  decree  to  be         —1-  ' 
made  in  each  must,  in  a  great  measure,  depend  upon  the  validity        ^  ^^^  ^ 
of  a  certain  deed  of  mortgage,  which  is  impugned  in  the  suit  of 
Collett  V.  Preston.    As  the  burthen  of  proof  lies  upon  the  person 
contesting  that  validity,  and  as,  unless  the  plaintiff  GoIIett  can 
sacceed  in  proving  that  mortgage  deed  to  be  invalid,  the  parties 
claiming  relief  in  respect  of  it  are  entitled,  as  a  necessary  conse- 
quence, to  the  relief  they  ask,  it  will  be  convenient,  in  the  first 
place,  to  express  the  opinion  I  have  formed  in  the  case  of  Collett  v. 
Preston. 

In  that  suit,  the  plaintiffs  seek  to  set  aside  a  transaction  for  the 
sale  of  land  at  Hammersmith,  in  the  course  of  which,  and  as  a  con- 
sideration for  such  sale,  a  mortgage  deed  was  executed  by  the  plain- 
tiffs to  the  defendant  Finch,  by  which  6,000Z.  was  charged  upon  the 
share,  to  which  the  plaintiff  claimed  to  be  entitled  in  a  fund  in 
Court,  in  the  suit  of  Collett  v.  Maude.  If  the  plaintiff  should  succeed 
to  this  extent,  he  then,  in  the  second  place,  seeks  to  have  two 
mortgages,  one  to  the  defendant  E.  W.  Cockell,  and  another  to  the 
defendant  George  Taylor,  declared  to  be  void,  on  the  ground  that 
these  mortgages  were  purchases  of  a  chose  in  action,  and  that  being 
such,  it  must  be  taken  by  the  persons  who  bought  it,  subject  to  the 
equities  which  attached  to  it. 

The  first  and  main  question  is,  whether  the  transaction  which 
constituted  the  original  mortgage  is  fair  and  valid,  because  if  that 
cannot  be  impugned,  all  the  subsequent  dealings,  with  the  interest 
so  created,  are  *vaUd  and  effectual.  If,  however,  the  original  mort-  [  *108  ] 
gage  be  set  aside,  it  still  will  remain  a  question  to  be  decided, 
whether  the  sub-mortgages  of  that  interest,  to  persons  ignorant  of 
and  nowise  implicated  in  the  original  transaction,  can  be  touched. 
The  original  mortgage  was  given  by  Collett  to  Finch  as  the  con- 
sideration for  the  purchase  of  a  plot  of  land  near  Hammersmith 
Bridge,  belonging  at  that  time  to  Finch,  and  which  he  had  pur- 
chased as  part  of  a  larger  portion  from  the  West  Middlesex  Water 
Works  Company  two  years  before.  The  plaintiff  Collett  alleges, 
that  this  mortgage  deed  was  obtained  from  him  under  such  circum- 
stances and  by  such  means  that  this  Court  will  declare  it  to  be  void, 
and  order  it  to  be  cancelled,  and  this  is  the  issue  he  undertakes  to 
prove.    The  position  of  Collett  at  this  time  was  this :  He  was  in  a 
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CoGKELL  humble  rank  of  life:  he  had  formerly,  it  appears,  been  in  the 
Tatlob.  employ  of  Mr.  Cubitt  as  a  bricklayer ;  he  afterwards  kept  a  green- 
grocer's shop,  and  is  described  last  as  being  out  of  employment 
His  wife,  the  other  plaintiff,  was  distantly  related  to  a  gentleman 
of  considerable  property,  who  had  died  intestate,  and  to  whose 
estate  the  Crown  had  taken  out  administration.  Coliett  had  insti- 
tuted a  suit  in  this  Court,  claiming  a  fourth  portion  of  the  estate 
of  the  intestate.  As  might  have  been  anticipated,  his  resources 
for  carrying  on  the  suit  were  none,  except  such  assistance  as  might 
be  derived  from  persons  who  were  convinced  of  the  correctness  and 
ultimate  success  of  his  claim ;  and  accordingly  he,  together  with 
the  other  claimants,  early  created  a  charge  on  the  gross  fund  hoped 
to  be  recovered,  for  the  purpose  of  paying  the  expenses  of  the  suit 
This  want  of  funds  was  possibly  the  consequence  of  the  change  of 
solicitors,  which  occurred  twice  in  the  conduct  of  the  cause ;  it 
being  evident  that  a  solicitor,  whom  the  law  does  not  permit  U) 
take  security  for  costs  hereafter  to  be  incurred,  cannot  be  expected 
[  *109  ]  to  make  large  ^advances  for  an  indefinite  time,  on  the  strength  of 
his  client  being  likely,  or  even  sure,  to  succeed  ultimately. 

In  1848,  previously  to  and  at  the  time  of  the  transaction  in  ques- 
tion, Mr.  Leete  was  the  plaintiff's  solicitor  in  the  cause  of  Coliett  v. 
Matde;  and  the  contest  in  that  suit  before  the  Master  was  so  far 
concluded,  that  the  Master,  although  he  had  not  made  his  report 
had  expressed  his  opinion,  that  the  plaintiff  had  made  out  his  case; 
but  the  Master's  finding  might,  and  probably  would,  be  contested 
both  by  the  Crown  and  by  an  adverse  claimant  of  the  name  of 
Susannah  Brassington. 

The  opposition  of  the  Crown  might  be  disposed  of,  if  the  Court 
should  express  its  concurrence  with  the  opinion  found  by  the  Master, 
and  the  opposition  of  the  adverse  claimant  might  probably  be 
bought  off ;  but  if  not,  great  additional  expense  would  necessarily 
have  to  be  incurred  in  the  trial  of  issues.  That  this  was  the  state 
in  which  the  parties  themselves  conceived  matters  to  stand,  is 
established  by  the  proof  that  an  opinion  to  this  effect  on  the  case 
of  the  plaintiff  was  given  by  his  counsel.  It  was  evident,  in  this 
state  of  things,  that  money  was  essential  for  the  purpose  of  pro- 
secuting the  plaintiff's  case,  and  that,  except  his  right  to  a  portion 
of  the  fund  in  Court,  he  had  no  security  or  means  of  obtaining  any 
advance  of  money.  The  rule  of  law  I  have  already  referred  to  made 
it  impossible  for  Mr.  Leete  himself  to  advance  the  funds  required  ; 
and  accordingly,  Mr.  Coliett  applied  to  Mr.  Ker,  a  solicitor  of  tliis 
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Court,  with  whom  he  had  formerly  had  dealings,  to  advance  or      Ck>cxELL 

procure  for  him  the  money  required.     Whether  this  was  done  with      Taylor. 

or  without  the  knowledge  of  Mr.  Leete  does  not  appear,  nor  is  it  in 

my  opinion  very  material.     Ker,  through  the  instrumentality  of 

Connop,  applied  to  Finch  for  this  purpose ;  Finch  was  then,  and  is 

now,  a  solicitor  of  this  Court,  and  he  was  the  real  *ownerof  eighteen       [  *iio  ] 

acres  of  land  on  the  south  side  of  Hammersmith  Bridge,  which  he 

had  purchased  from  the  West  Middlesex  Water  Works  Company, 

in  the  year  1846,  for  the  sum  of  5,000/.,  although  the  conveyance 

had  been  taken  in  the  name  of  Preston,  who  was  the  nominal 

owner  of  it,  and  a  trustee  for  Finch  in  this  matter. 

Before  any  arrangement  was  come  to,  Finch  took  the  precaution 
of  ascertaining  from  the  counsel  of  Collett,  in  the  suit  of  CoUett  v. 
MauU,  the  probability  Collett  had  of  succeeding  in  that  suit.  I 
may  here  observe,  in  answer  to  an  observation  of  counsel,  that  I 
see  no  impropriety  in  his  takuig  that  course,  if  the  transaction  was 
a  simple  loan  of  money  on  the  security  of  the  share  of  Collett  in 
the  fund  in  Court.  It  was  a  prudent  and  a  proper  course  to  ascer- 
tain that  such  a  fund  existed,  and  that  Collett  had,  and  probably 
would  speedily  establish,  a  right  to  it.  The  answer  he  obtained 
from  the  plaintiff's  counsel  was  conclusive  as  to  the  ultimate  success 
of  Collett,  but  doubtful  as  to  the  amount  of  expense  which  might 
be  required  for  that  purpose,  which  expense  would  depend  on  the 
extent  of  the  resistance  which  might  be  offered  by  the  Crown  and 
by  the  adverse  claimant  Susannah  Brassington. 

Having  obtained  this  opinion,  the  position  of  the  parties  was 
ibis :  both  the  plaintiff  and  Leete,  his  solicitor  in  the  cause  on  one 
side,  and  Finch  on  the  other,  knew  that  an  advance  of  money  was 
essential  to  enable  Collett  to  succeed  in  establishing  his  right ;  they 
also  knew  that  Collett  had  applied  for,  and  was  in  every  way 
endeavouring  to  raise  money  for  this  purpose,  and  that  he  had  no 
security  to  give  except  his  share  of  the  fund,  his  right  to  which  was 
to  be  established  by  means  of  this  very  advance  of  money.  This 
was  the  state  of  the  case  when  the  agreement  of  the  26th  of  October, 
1848,  was  entered  into  between  Finch,  nominally  as  the  agent  *of  [  *iii  ] 
Preston,  on  the  one  part,  and  the  plaintiff  on  his  own  account  (»n 
XixB  other  part. 

I  may  here  observe,  that  it  does  not,  in  my  opinion,  appear  to 
be  very  material  that  Finch  did  not  communicate  to  Collett  the  fact 
that  Preston  was  not  the  party  really  contracting,  but  that  he, 
Pineb,  was  himself  the  contracting  party,  which  was  undoubtedly 
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CocKKLL  the  case.  It  is,  however,  of  great  importance,  bearing  in  mind  the 
Tatlor.  state  and  condition  of  the  plaintiff,  and  his  wants  at  this  time,  to 
examine  the  nature  and  effect  of  the  agreement  itself.  This  dcx^u- 
ment  bears  date  the  25th  of  October,  1848,  and  is  to  this  effect : 
After  reciting  that  GoUett  was  desirous  of  raising  1,0002.  for  his 
immediate  use,  to  be  secured  upon  the  under-mentioned  funds,  and 
was  also  desirous  of  purchasing  from  Preston  the  after-mentioned 
piece  of  ground,  Preston  agreed  to  lend  or  procure  to  be  lent  to 
Gollett  1,000Z.  at  interest  at  51.  per  cent.,  to  be  secured  upon  a 
certain  sum  of  l,884f.  6«.  4d.,  secured  to  CoUett  by  other  claimants 
out  of  shares  in  the  funds  in  the  suit  of  CoUett  v.  Matde ;  and 
Preston  also  agreed  to  sell,  and  Gollett  to  purchase,  all  that  piece 
of  ground  (describing  it)  at  the  price  of  6,0002.,  to  be  payable  and 
paid  when  and  so  soon  as  the  one-fourth  share  of  CoUett,  of  and  in 
the  funds  in  the  suit  of  CoUett  v.  Maide,  should  be  receivable  by 
him ;  and  Gollett  agreed,  that  he  and  all  necessary  parties  should 
execute  a  mortgage  of  the  one-fourth  share  of  the  funds  in  the  said 
suit,  for  securing  the  payment  of  the  sum  of  6,000Z.  to  Preston, 
upon  Preston  executing  to  him  a  proper  conveyance  of  the  said 
piece  of  ground.  Then  followed  a  provision  as  to  interest,  and  as 
to  the  houses  to  be  built  on  the  ground,  &c.  &c. 

The  form  and  recitals  in  this  document  seem  to  me  to  point  to 
[  *112  ]  the  raising  of  money  as  a  primary  and  ^leading  object ;  and  my 
opinion,  derived  from  the  circumstances  I  have  already  referred  to, 
and  those  to  which  I  am  about  shortly  to  refer  is,  that  in  this  afiair 
the  plaintiff  was  simply  desirous  of  raising  money  to  prosecute 
successfully  the  suit  of  CoUett  v.  MavJLe.  He  had  no  funds  at  his 
disposition  to  buy  land,  or  to  enter  on  any  building  speculation, 
and  he  was  much  pressed  for  money  to  establish  his  rights  in  the 
suit  of  CoUett  V.  Maide. 

Whatever  might  have  been  his  disposition  to  indulge  in  projects 
of  that  description,  to  do  so  before  he  had  realised  the  funds  in  that 
suit  would  have  been  folly  little  below  insanity.  That  he  did  enter- 
tain any  such  disposition,  or  that  he  either  desired  or  took  any 
active  steps  to  purchase  land,  and  enter  on  a  building  speculation, 
is  not,  in  my  opinion,  supported  by  any  evidence  in  this  cause ;  on 
the  contrary,  all  the  evidence  before  me,  and  the  construction  and 
form  of  the  agreement  itself,  confirm  the  view  of  the  case  I  have 
already  stated,  and  leave  no  doubt  on  my  mind  that  the  real  object 
of  the  agreement  of  the  25th  of  October,  1848,  so  far  as  the  plaintiff 
was  concerned,  was  not  to  buy  land,  but  to  obtain  an  advance  of 
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money  to  carry  on  the  salt  of  CoUett  v.  Maide ;  or,  in  other  words,      Cocksll 
that  the  transaction  was  one  of  loan,  in  which  the  purchase  of  the      taylor. 
land  was  not  the  primary  object  on  the  part  of  the  plaintiff,  but 
was  made  by  Finch  a  condition  fbr  advancing  the  money  required. 

In  r^arding  this  transaction,  therefore,  I  do  not  look  upon  it  as 
a  simple  case  of  purchase  and  sale  of  land  between  two  persons, 
one  willing  to  sell  and  another  desirous  to  buy ;  but  as  a  transac- 
tion in  which  one  party  is  desirous  to  borrow  and  the  other  consents 
to  lend,  provided  the  borrower  will  consent  also  to  become  *the  C*!^^] 
purchaser  of  a  particular  parcel  of  land, — as  a  transaction  involving, 
in  my  opinion,  elements  for  consideration  distinct  from  those  which 
would  enter  into  a  simple  case  of  the  purchase  and  sale  of  land. 

On  the  13th  of  December,  1848,  the  conveyance  of  the  land  was 
executed,  and  on  the  following  day,  the  14th  of  December,  1848,  the 
mortgage  was  executed  on  the  fund  in  Court.  Why  the  final 
completion  of  the  transaction  was  deferred  till  this  time  (seven 
weeks  after  the  date  of  the  contract)  does  not  distinctly  appear.  It 
is  su^ested,  that  the  reason  for  the  delay  was,  the  delay  which 
occurred  in  the  Master^s  office,  whose  report,  in  CoUett  v.  Matde,  in 
favour  of  the  plaintiff  was  not  signed  till  the  14th  of  December, 

1848.  No  money  passed  at  the  time  of  the  transaction :  IZ.  had 
been  paid  by  Finch  to  Collett,  on  the  12th  of  December,  1848 ;  lOi. 
on  the  21st  of  December,  1848,  and  121.  on  the  6th  of  January, 

1849,  for  which  the  plaintiff  gave  Finch  his  I.  0.  U.  This  appears 
from  a  document  in  the  handwriting  of  the  plaintiff,  given  in 
evidence  on  the  part  of  the  defendants.  Finch  appears  not  only  to 
have  paid  Collett  no  money  at  or  before  the  time  of  the  execution 
of  the  deeds,  but,  so  far  as  can  be  gathered  from  the  facts  of  this 
ease,  he  does  not  appear  to  have  had  the  means  of  doing  so ; 
for,  with  the  exception  of  these  three  sums,  amounting  to  23/.,  it 
was  not  till  he  obtained  money  from  Taylor  and  Cockell,  on  the 
security  of  the  plaintiff's  mortgage,  that  he  paid  him  the  further 
instalments,  making  up  the  sum  of  1,0002.  The  last  of  these 
instalments  was  paid  on  the  10th  of  March,  1849. 

The  land  itself,  the  condition  and  consideration  for  making  this 
loan,  was  sold  for  a  price  greatly  exceeding  its  real  value. 

The  evidence  on  this  subject  is  all  on  the  part  of  the  plaintiff         [  IH  ] 
and  although  the  defendant  Finch  must  have  been  advised  that  it 
was  a  most  material  part  of  the  case,  he  has  not  gone  into  any 
evidence  on  the  subject.     The  evidence  on  the  part  of  the  plaintiff 
puts  the  real  value  of  the  property  sold  at  about  one  tenth  part  of 
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CooKBLL  tlie  price  contracted  to  be  paid.  It  is  true,  that  the  Ck)urt  looks 
Tayloil  with  some  suspicion  at  the  evidence  of  value  derived  from  the  mere 
opinion  given  by  surveyors, unsupported  by  any  other  circumstance; 
but  in  this  case  that  evidence  is  not  without  such  corroboration.  In 
the  first  place,  the  plaintiff's  witnesses,  three  in  number,  give  the 
grounds  on  which  they  proceeded,  and  agree  tolerably  closely  in 
the  result ;  in  the  next  place,  the  result  of  their  valuation  agrees 
very  well  with  the  price  given  by  Finch  for  the  property,  or,  if  it 
vary  therefrom,  it  does  so  only,  in  the  mode  most  favourable  to  the 
defendant,  by  putting  too  high  a  value  on  the  property  sold.  Two 
years  before  the  transaction  in  question.  Finch  had  given  5,000/. 
for  eighteen  acres,  sold  by  the  West  Middlesex  Water  Works* 
Company  ;  there  is  no  evidence  given,  or  circumstances  suggested, 
to  show  that  the  land  had  either  been  sold  by  the  Company  at  an 
under-value,  or  that  it  had  become  enhanced  in  value  in  1848.  If 
each  acre  of  land  were  of  equal  value,  the  fair  price  per  acre  would 
be  about  278Z. ;  and  if  one  and  a  quarter  of  an  acre  be  the  extent 
of  the  property  sold,  the  value  would  be  847/.  There  is  some 
evidence  that  this  portion  of  the  land,  by  reason  of  its  having  a 
river  frontage,  was  more  valuable  than  the  rest ;  and  accordingly, 
the  surveyors  on  the  part  of  the  plaintiff  estimate  the  value  at  sums 
varying  from  600Z.  to  7002.  Taking  all  these  circumstances  into 
consideration,  this  does  not  appear  to  me  to  be  an  under-estimate 
of  the  value  of  the  one  and  a  quarter  acre  sold  to  the  plaintiff ;  and 
if  this  be  so,  as  I  have  already  stated,  the  price  given  for  the 
property  was  little  less  than  ten  times  its  real  value. 
[  115  ]  Now,  coupling  this  inadequacy  of  price  with  the  other  circum- 

stances of  the  case,  the  question  I  have  to  determine  is,  whether 
this  is  a  transaction  which  this  Court  can  allow  to  stand.  It  is  not 
my  intention  to  lay  down,  that  any  inadequacy  of  price,  unaccom- 
panied by  otber  circumstances,  will  avoid  a  contract,  unless, 
perhaps,  it  be  similar  to  that  referred  to  by  Lord  Habdwicke  as 
having  occurred  in  the  case  of  Jones  v.  Smith  (1),  where  a  man, 
supposing  that  he  was  buying  a  horse  for  a  few  barleycorns,  had, 
in  reality,  contracted  to  give  500  quarters  of  barley  for  a  horse 
worth  8/.  It  is,  in  fact,  evidence  of  fraud,  but,  standing  alone,  by 
no  means  conclusive  evidence ;  and  if  a  purchaser  with  his  eyes 
open,  without  concealment  or  deception  on  the  part  of  the  seller, 
choose  to  give  ten  times  the  value  of  a  property,  it  is  far  from  my 

(1)  1   Lev.    Ill;    1   Keb.  569;   and  Thoruhi>rough  v.  Whitacre,  6  Mod.  .K^. 
2  VsKy.  1164. 
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intention  to  say  anything  that  can  lead  to  the  supposition  that  this  <3ock£ll 
transaction  can  be  impugned.  That,  however,  is  not  the  case  here,  tatlor. 
The  purchase  here  is  the  condition  for  the  loan.  The  plaintiff  had 
neither  the  means,  nor,  as  far  as  any  proof  goes,  the  inclination 
either  to  buy  land  or  to  embark  in  any  building  speculation.  What 
he  wanted  was  money,  for  the  purpose  of  prosecuting  the  suit 
of  Colletl  V.  Maule.  He  was  in  humble  circumstances,  without  the 
power  of  obtaining  money,  except  so  far  as  his  claim  to  the  one- 
fourth  of  the  fund  in  Court  enabled  him  to  give  security,  and  this 
is  a  very  unmarketable  security ;  and  though  no  imputation  can 
be  cast  on  his  capacity,  yet  the  document  proves  to  be  in  his 
handwriting  bears  marks  of  his  being  an  illiterate  person.  Coupled 
with  sucli  circumstances,  the  evidence  of  over-price  is  of  great 
weight,  and  if  the  case  had  stood  here,  I  should  have  been  of 
opinion  that  this  transaction  was  one  which  could  not  stand. 

But  there  are  additional  circumstances  which  confirm  my  view  of       [  116  j 
the  case.    In  the  first  place,  Mr.  Leete  was  the  solicitor  of  Collett, 
in  the  cause  of   Collett  v.  Maule.    He    knew    that    Collett   was 
endeavouring  to  raise  money  to  prosecute  the  cause.    Finch  had 
communicated  with  him  on  the  subject,  and  writes  two  letters  to 
him,  one  on  the  26th  of  October,  1848,  and  another  on  the  8rd  of 
November  following,  and  in  neither  does  Finch  hint  a  word  about 
the  purchase  of  the  land  ;  nor  does  it  appear  at  any  time  that  any 
person  other  than  Ker  was  consulted  on  the  part  of  the  plaintiff  in 
the  transaction,  and  the  real  nature  of  it  appears  to  me  to  have 
been  kept  back  and  concealed  from  Mr.  Leete.    I  say  nothing  about 
the  form  of  the  conveyance,  or  the  circumstance  that  the  documents 
were  executed  by  Preston,  who  was  a  mere  agent  for  Finch  in  the 
matter ;  I  see  nothing,  in  that  part  of  the  transaction,  that  would 
have  induced  me  to  come  to  my  present  conclusion  ;  neither  do  the 
observations  made  by  counsel  on  the  delivery  and  examination  of 
the  abstract  of  title  weigh  with  me.     But  on  the  other  facts  on 
which  I  have  commented,  I  am  of  opinion,  that  this  was  a  transac- 
tion in  which  advantage  was  taken  of  the  necessities  of  the  plaintiff, 
and  that  so  far  as  regards  the  case  subsisting  between  the  plaintiff 
and  the  defendant  Finch,  it  is  wholly  void,  and  must  be  set  aside, 
except  BO  far  as  money  may  have  been  actually  advanced  to  the 
plaintiff  by  Finch,  upon  the  security  of  the  indenture  of  mortgage  of 
December,  1848. 

During  the  argument,  I  stopped  the  defendant's  counsel  on  the 
question  of  the  objection  raised  to  this  transaction,  on  the  ground 
B.R. — VOL.  xcn.  22 
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CocKELL  of  champerty.  In  my  opinion,  little  need  be  said  on  this  subject. 
Taylor.  1^  ^^^^  w®^®  ^^^  c*se  of  the  sale  of  a  right  to  sue, — as  for  instance, 
if  the  plaintiff  GoUett  had,  before  the  institution  of  the  suit  of 
[  'li^  ]  Collett  V.  Preston,  sold  any  right  he  might  have  to  set  *asid6  the 
deed  of  December,  1848, — it  might  have  been  affected  by  the  rule  of 
law  which  relates  to  champerty ;  but  this  deed  is  the  sale  by  a 
person  of  his  interest  in  a  fund  in  Court.  The  distinction  between 
those  cases  is  well  pointed  out  by  Lord  Abingbr,  in  Prosser  v. 
Edmonds  (i).  The  right  of  selling  or  mortgaging  interests,  such  as 
that  which  was  mortgaged  by  the  deed  of  December,  1848,  has  been 
recognised  and  established  in  numerous  cases,  amongst  which  I  think 
it  necessary  only  to  refer  to  the  observations  of  Lord  Eldon,  in  the 
case  of  Wood  v,  Griffith  (2).  If  there  had  been  nothing  in  this  case 
but  the  question  of  chami)erty,  I  should  not  have  felt  any 
difficulty  in  supporting  the  deed  of  the  13th  of  December,  1848. 

Having  decided  that  this  indenture  is  void  as  between  these 
persons,  it  becomes  necessary  to  consider  whether  the  sub- 
mortgages must  fall  with  the  original  mortgage,  or  whether  they 
can  be  supported  on  separate  grounds.  The  validity  or  invalidity 
of  the  sub-mortgages  must  be  considered  separately,  as  to  some 
extent  they  rest  on  different  and  distinct  facts.  They,  or  at  least 
all  that  remain  now  to  be  adjudicated  upon,  are  two  in  number, 
viz.,  the  mortgage  to  E.  W.  Gockell  and  that  to  George  Taylor,  all 
the  others  which  existed  at  the  commencement  of  the  suit  having 
since  been  settled  during  its  prosecution. 

I  will  first  consider  the  case  of  George  Taylor,  principally  because  it 
is  not  embarrassed  by  any  complication  of  circumstances,  but  rests 
on  legal  principles  deducible  from  a  few  plain  facts. 

On  the  10th  of  February,  1849,  George  Taylor  advanced  a  sum 
of  500L  to  Finch  and  Preston,  on  the  security  of  the  mortgage 
[  *n8  ]  indenture  of  the  14th  of  *December,  1848,  which  was  deposited 
with  him  as  a  security;  and  of  this  500Z.,  300Z.  was  afterwards 
advanced  by  Finch  to  Gollett,  and  it  formed  one  of  the  instalments 
of  the  1,000{.  paid  to  him.  Taylor  was  not  in  the  slightest  degree 
cognisant  of  any  fraud  or  irregularity  having  been  practised  towards 
Gollett.  He  had  no  notice  of  anything  doubtful  or  questionable  in 
the  transaction  creating  the  mortgage ;  and  it  is  not  pretended,  that 
he  either  knew  or  was  set  upon  inquiring,  whether  that  transaction 
was  a  good  or  a  bad  one  ;  and  he  therefore  contends,  that  be  is 

(1)  41  R.  R.  322  (1  Y.  &  0.  (Ex.  (2)  18  E.  E.  18  (I  Swanst  43). 

Eq.)  49G). 
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entitled  to  hold  the  original  mortgage  security  as  valid  and  effectual,  Cockeli. 
for  the  sums  advanced  by  him  to  Finch  on  the  security  of  that  tatlor. 
deed.  On  the  other  hand,  it  is  contended,  that  admitting  the  facts 
as  above  stated  to  be  correct,  still  the  rule  of  equity  is,  that  a  man 
who  purchases  a  chose  in  action  does  so  subject  to  all  the 
equities  which  attach  to  it,  and  that,  consequently,  he  bought 
Finch's  interest  in  the  share  of  the  plaintiff,  in  the  fund  in  CoUett  v. 
Maule,  subject  to  the  possibility  of  its  being  proved  thereafter, 
either  that  another  person  had  a  better  title  to  it  than  Finch,  or 
that  Finch's  security  on  it  was  itself  worth  nothing. 

The  rule  relative  to  the  equities  which  attach  on  a  chose  in 
action  has  been  discussed  and  established  in  many  cases.  It  has 
not  been  disputed,  nor  can  it  be  doubted,  that  the  purchaser  of  a 
ehose  in  action  does  not  stand  in  the  situation  of  a  purchaser  of 
real  estate  for  valuable  consideration  without  notice  of  any  prior 
title,  but  that  the  purchaser  of  a  chose  in  action  takes  the  thing 
bought  subject  to  all  the  prior  claims  upon  it.  If,  therefore,  the 
share  of  the  plaintiff  GoUett  in  the  fund  in  Court  had  been  charged 
with  a  sum  to  another  person  unknown  to  Taylor,  Taylor  would 
have  taken  this  interest  in  the  fund  subject  to  that  charge.  The 
question  here  raised  arises  from  the  circumstance,  that  "^the  [*119] 
prior  equity  is  an  equity  in  the  assignor  of  the  chose  in  action  to 
dispute  and  set  aside  that  assignment  on  the  ground  of  fraud ;  and 
it  is  suggested,  that  although  there  be  not  any  doubt  or  question 
as  to  the  general  rule,  yet  that  this  must  be  taken  with  some 
qualification,  when  the  person  himself  who  asserts  the  equity  has 
created  the  interest  under  which  the  assignee  of  the  chose  in  action 
claims  it.  But  I  have  not  come  to  that  conclusion.  I  cannot,  on 
this  ground,  draw  any  distinction  between  the  different  sorts  of 
equities  affecting  a  chose  in  action,  or  alter  their  priorities.  Assum- 
ing, as  I  do,  for  the  purpose  of  this  present  argument,  that  the 
plaintiff  CoUett  has  a  prior  equity  to  this  chose  in  action,  and  that 
the  title  to  it  of  the  person  through  whom  Taylor  claims  is  either 
void  or  subject  to  that  of  the  plaintiff,  the  circumstance  that  the 
plaintiff*  has  been  induced  to  create  or  countenance  such  title,  by 
instraments  which  the  Court  holds  to  be  void,  will  not,  in  my 
opinion,  postpone  or  alter  his  original  title.  In  saying  this,  and  in 
assuming  that  the  plaintiff  has  this  equity  now  subsisting,  it  is 
obvious  that  I  must,  for  that  purpose,  assume,  that  the  conduct  of 
the  plaintiff  has  not  affected  this  right,  which  is  a  question  still 
remaining  to  be  considered  ;  but,  assuming  that  I  am  right  in  my 
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CocKBLL  decision,  that  the  original  mortgage  of  December,  1848,  is  void  as 
Tatlob.  against  the  plaintiff,  and  that  he  has  done  nothing  to  countenance 
any  subsequent  dealing  with  it,  I  am  of  opinion,  that  third  persons 
cannot,  by  innocently  dealing  with  the  person  who  improperly 
obtained  the  mortgage,  acquire  any  equity  against  the  plaintiff. 
This  is  the  very  point  decided  by  Lord  Ch.  J.  Wilmot,  in  the  case 
of  BHihjman  v.  Green  and  others  (i),  and  cited  with  approbation  by 
Lord  Eldon,  in  Hugiunin  v.  Baseleij  (2).  "There  is  no  pretence/* 
[  •120  ]  says  Ch.  J.  Wilmot,  **'  that  Green's  brother,  or  his  wife,  was  party 
to  any  imposition,  or  had  any  due  or  undue  influence  over  the 
plaintiff.  But  does  it  follow  from  thence  that  they  must  keep  the 
money  ?  No  :  whoever  receives  it,  must  take  it  tainted  and  infected 
with  the  undue  influence  and  imposition  of  the  person  procuring  the 
gift.  His  partitioning  and  cantoning  it  out  amongst  his  relations 
and  friends  will  not  purify  the  gift  and  protect  it  against  the  equity 
of  the  person  imposed  upon ;  let  the  hand  receiving  it  be  ever  so 
chaste,  yet,  if  it  comes  through  a  corrupt,  polluted  channel,  the 
obligation  of  restitution  will  follow  it.'' 

I  am  of  opinion,  therefore,  that  in  the  absence  of  any  conduct  on 
the  part  of  CoUett  prejudicing  his  right,  his  title  is  paramount  to 
that  of  Taylor. 

I  proceed  now  to  consider,  how  far  the  conduct  of  the  plaintiff 
may  have  affected  his  right — that  is,  whether  the  plaintiff  has  done, 
or  lias  omitted  to  do,  anything  by  reason  of  which  act  or  omission 
his  title  is  impaired,  or  that  of  Taylor  is  to  be  preferred.  As 
regards  Taylor,  the  conduct  of  Collett,  if  it  have  such  effect,  must 
consist  in  what  he  has  omitted  to  do,  for  there  has  been  no  active 
proceeding  on  his  part.  Doing  nothing,  however,  may,  in  certain 
circumstances,  have  made  it  inequitable  for  Collett  to  contest  the 
title  of  the  defendant  Taylor. 

I  have  decided,  that  at  the  close  of  the  year  1848,  the  plaintiff 
had  a  right  to  set  aside  the  mortgage  of  the  14th  of  December,  1848, 
or,  in  other  words,  that  his  right  to  the  fund  in  Court  w^as  not 
affected  by  that  instrument.  If,  being  aware  of  this,  he  allowed 
any  person  to  advance  money  to  Finch  on  the  security  of  the  deed, 
which  he  knew  or  believed  could  not  avail  against  him — if  he  did 
[  ♦121  ]  this,  then,  on  the  ground  of  his  *own  personal  conduct,  this  Court 
will  not  allow  him  to  set  up  his  title  against  the  person  whom  he 
has  permitted  to  be  misled  by  the  belief  that  no  such  title  existed. 
As  between  Taylor  and  the  plaintiff,  I  am  unable  to  find  any  such 
(1)  Wilm.  G^.  (2)  9  E.  B.  284  (H  Yes.  286). 
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case  established  by  the  evidence.  I  attended  carefully  to  the  evi-  Cockbll 
dence,  and  I  have  since  perused  it,  with  the  view  of  discovering  taylor. 
when  the  plaintiff  first  became  aware  that  the  deed  of  the  14th  of 
December,  1848,  might  be  set  aside  ;  but  I  have  found  nothing  to 
lead  me  to  the  conclusion  that  he  was  aware  of  the  imperfec- 
tion of  that  instrument,  before  his  solicitor  in  the  cause  was  made 
acquainted  with  its  existence  and  the  circumstances  connected  with 
its  execution. 

Now  the  earliest  period  at  which  it  appears  that  the  solicitor  in 
the  cause  of  the  plaintiff  became  acquainted  with  the  deed  of  mort- 
gage was  in  May,  1849,  when  the  petitions  were  presented,  in  the 
cause  of  Collett  v.  Maule,  for  the  purpose  of  obtaining  stop-orders 
on  the  fund  in  that  suit. 

Mr.  Leete  knew  that  Collett  was  raising  money,  but  the  mortgage 
deed  itself,  the  circumstance  that  the  money  secured  by  it  was  the 
consideration  for  the  purchase  of  land  at  Hammersmith,  was  never 
disclosed  to  him  or  to  Mr.  Dalton ;  and  nothing  is  even  suggested 
to  have  occurred,  in  the  interval  between  the  execution  of  that  deed 
and  the  presentation  of  the  petitions,  which  could  have  induced  the 
plaintiff  to  believe  that  the  deed  was  not  a  valid  and  effectual  instru- 
ment.  It  has,  it  is  true,  been  argued  before  me,  that  it  is  immaterial 
to  consider  when  Collett  first  knew  that  the  deed  of  the  14th  of 
December,  1848,  was  impeachable,  for  that  every  man  is  to  be  held 
to  be  cognisant  of  the  law ;  that  the  deed  is  by  law  either  void,  on 
account  of  the  circumstances  attending  its  execution,  or  that  it  is 
not ;  that  if  it  be  *not  void,  the  plaintiff  has  confessedly  no  case  ;       [  •122  ] 
and  that  if,  on  the  other  hand,  the  law  is  that  the  deed  was  void, 
Collett  must  be  taken  to  have  been  cognisant  of  that  fact,  and  by  his 
subsequent  acts  have  acquiesced  in  the  validity  of  it,  notwithstand- 
ing such  knowledge.      It  is  evident,  however,  that  this  argument 
proceeds  upon  a  misconception  of  the  principle  of  our  jurisprudence, 
which  attributes  to  a  man  a  knowledge  of  the  law.     It  is  no  more 
than  that  every  man  shall  be  held  to  be  cognisant  of   the  legal 
consequences  of  every  act  he  does,  and  which  is  correctly  expressed 
in  the  maxim,  that  ignoranfia  legis  neminem  excusat.     Unless  that 
were  so,  crimes  would  remain  unpunished,  contracts  broken  with 
impunity,  and  civil  obligations  unperformed,  from  the  impossibiUty 
of  esitablishing  beforehand,  that  every  man  knew  the  legal  conse- 
quences of  his  acts.     But  this  doctrine  is  inapplicable  to  the  case 
where  equity  forbids  a  man  to  contest  the  validity  of  an  act,  which, 
luiowing  that  he  had  the  means  to  prevent,  he  has  permitted  to  be 
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CocKELL  done.  Equity  so  interposes,  on  the  ground  of  the  personal  mis- 
Taylor,  conduct,  as  a  quasi  fraud  of  the  person  who  stands  by,  and  this 
misconduct  or  fraud  consists  in  his  abstaining  from  preventing  that 
to  be  done  which  he  knew  he  could  prevent.  Without  that  actual 
knowledge,  the  misconduct  does  not  exist;  and  to  hold  a  man 
guilty  of  an  active  fraud,  by  fixing  him  with  constructive  knowledge, 
or  knowledge  by  intendment  of  law,  would  be  to  pervert  a  rule  of 
equity,  which  enforces  a  high  principle  of  moral  conduct  into  a 
barren  technicality.  I  am  of  opinion,  therefore,  that  as  regards 
Taylor,  the  plaintiflf  has  not  been  guilty  of  any  acquiescence  or 
laches  which  can  affect  or  impair  his  title  to  the  fund. 
1  now  come  to  consider  the  case  of  E.  W.  Cockell.  The  case  of 
[  •123  ]  E.  W.  Cockell's  mortgage  stands  partly  on  ♦different  grounds  from 
those  on  which  the  mortgage  to  Taylor  rests,  so  far  as  it  rests  upon 
any  conduct  of  the  plaintiff.  Consisting  in  what  he  has  omitted  to 
do,  the  cases  are  the  same,  and  the  observations  I  have  made  on 
Taylor's  mortgage  will  apply  equally  to  the  case  of  Cockell's  mort- 
gage ;  but,  in  addition  to  this,  the  plaintiff  has  done  various  acts 
with  relation  to  Cockell's  mortgage,  which  are  relied  upon  as 
establishing  his  title  as  against  the  plaintiff.  These  acts  are,  first 
and  principally,  that  he  has  executed  the  deed  of  the  1st  of  March, 
1849,  by  which  E.  W.  Cockell  advanced  2,700L  to  Finch,  on  the 
security  of  the  mortgage  of  the  14th  of  December,  1848 ;  and  further, 
that  besides  doing  so,  and  at  the  time  when  the  deed  of  March, 
1849,  was  executed,  and  for  the  purpose  of  the  execution  of  that 
deed,  he  admitted  the  validity  of  the  deed  of  mortgage  of  the  14th  of 
December,  1848.  Further,  that  he  was  asked  separately  and  dis- 
tinctly, by  two  persons,  viz.,  by  Cockell,  the  brother  of  E.  W.  Cockell, 
and  by  Mr.  Ivimey,  his  solicitor,  whether  it  was  true  that  he  owed 
Finch  6,000^  ;  that  in  answer  to  such  questions,  he  affirmed  that 
he  did,  and  that  he  also  said,  at  the  time  of  the  execution  of  the  deed 
of  March,  1849,  **  I  suppose,  if  I  sign  this  deed,  I  am  not  charginj; 
my  property  beyond  the  6,000/.,**  thereby  again  admitting  or 
affirming  the  fact,  that  the  charge  of  6,000/.  was  a  valid  and 
subsisting  charge  on  the  fund  in  Court. 

In  examining  the  effect  of  these  expressions,  and  of  this  act  of 
executing  the  deed,  it  is  most  material  to  ascertain  and  consider, 
whether,  at  the  time  of  so  speaking  and  acting,  Collett  knew  or 
believed  the  deed  of  the  14th  of  December,  1848,  to  be  a  valid 
or  invalid  deed.  As  I  have  already  observed,  with  reference  to  an 
argument  addressed  to  me  as  to  the  constructive  knowledge  to  be 
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imputed  to  Collett,  the  value  of  those  expressions  depends  princi-  Cockkll 
pally  upon  whether  they  were  uttered  *with  the  knowledge  that  the  tatlor. 
deed  of  mortgage  of  December,  1848,  could  be  impeached.  If  the  [  '124  ] 
plaintiff  sincerely  and  bond  Jid€  believed  that  he  was  bound  by  that 
deed,  his  conduct  in  saying  that  he  owed  6,000/.  to  Finch,  on  the 
security  of  the  fund  in  Court,  is  neither  reprehensible  nor  fraudu- 
lent, but  it  is  merely  a  statement  of  what  he  believed  to  be  the 
truth.  I  have  already  stated,  that  up  to  this  time  I  see  no  reason 
for  supposing  that  Collett  believed  himself  not  to  be  bound  by  the 
whole  transaction  of  December,  1848 ;  and  at  this  time,  when  he 
was  about  to  concur  in  the  sub-mortgage  to  E.  W.  Cockell,  and 
when  he  was  using  expressions  intended  to  bind  him  as  admissions 
of  the  validity  of  the  transaction  of  1848,  the  real  nature  of  that 
transaction,  by  which  he  became  or  believed  that  he  became  debtor 
to  Finch  for  the  sum  of  6,000i.,  is  not  inquired  into.  He  is  not 
even  asked  whether  the  whole  6,000Z.  had  really  been  advanced  to 
him,  or  whether  any  equivalent  in  lieu  of  money  had  been  given  as 
a  consideration  for  it.  In  fact,  no  inquiry  is  made  for  the  purpose 
of  ascertaining  whether  the  original  charge  is  valid.  The  execution 
by  Collett  of  the  deed  of  March,  1849,  in  the  situation  in  which  he 
was  placed,  and  in  the  belief  that  the  deed  of  December,  1848, 
was  valid,  is  a  natural  and  indeed  necessary  consequence  of  that 
belief. 

In  order  to  bind  Collett  by  his  acquiescence,  according  to  the 
rule  of  equity  I  have  already  referred  to,  and  which  cannot  be  laid 
down  too  strongly,  it  is  necessary,  as  I  before  stated,  to  show,  that 
Collett  understood  what  it  was  that  he  assented  to  ;  and  that  if  his 
confirmation  of  the  deed  of  December,  1848,  be  relied  upon,  it  must 
appear  that  he  thought  that  he  was  doing  something  beyond  a  mere 
formal  act,  or  that  without  such  confirmation  the  deed  of  1848 
would  not  be  available  against  himself.  With  reference  to  this 
subject,  it  is  also  to  be  observed,  that  Collett  had  no  solicitor  in  the 
transaction ;  *that  Mr.  Cockell  did  not  even  know  that  the  deed  of  [  *125  j 
March,  1849,  had  been  explained  to  him,  but  rested  satisfied  with 
the  statement  of  Finch  to  that  effect,  who  had  obviously,  on  any 
hypothesis,  the  strongest  motive  to  avoid  any  suggestion  of  doubt 
of  the  validity  of  the  deed  of  December,  1848. 

If  that  deed  were  valid,  Collett's  joining  in  the  deed  of  March, 
1849,  was  useless,  unless  for  the  purpose  of  confirming  it.  If  the 
deed  of  December,  1848,  was  invalid,  his  concurrence  in  March, 
1849,  is  not  material  for  the  purpose  of  confirming  it,  unless  he 
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CocKBLL  knew  or  believed,  or  with  reasonable  and  proper  diligence  might 
TAixoB.  ^^^  ought  to  have  known,  that  the  deed  of  December,  1848,  could 
be  Buccessfully  impeached.  The  facts  of  the  case,  in  my  opinion, 
negative  the  proposition  that  CoUett  stood  in  any  such  position,  or 
had  any  sach  means  of  knowledge ;  and  that  being  my  opinion,  I 
am  bound  to  regard  this  transaction  of  March,  1849,  exactly  in  the 
same  way  as  I  should  have  looked  at  it  if  the  deed  of  the  1st  of 
March,  1849,  had  been  the  first  and  only  deed  in  the  transaction, 
and  to  consider  whether  it  could  then  have  bound  the  plaintiff's 
interest  in  the  fund  in  Court  to  the  extent  of  2,700Z.,  or  indeed  to 
any  extent  beyond  the  money  he  actually  received.  I  am  of  opinion 
that  it  could  not,  and  that  this  deed  of  March,  1849,  is  of  no  effect 
as  against  the  plaintiff.  I  have  already  stated,  that  the  deed  of 
December,  1848,  ought  to  stand  as  a  security  for  the  sums  actually 
advanced  to  CoUett ;  and  I  have  had  to  consider  whether  either 
Taylor  or  Cockell  is  now  entitled  to  rely  on  their  securities  for 
the  amount  of  so  much  of  the  money  advanced  by  them  as  was 
actually  received  by  the  plaintiff;  but  I  am  of  opinion  that  they 
are  not.  Neither  of  them  advanced  any  money  to  the  plaintiff*; 
[  *126  ]  neither  of  them  dealt  with  the  plaintiff.  They  *boUi  dealt  with 
Finch,  and  with  him  only ;  and  it  is  only  as  regards  him  that  they 
have  any  right  or  claims.  Finch  might  have  employed  the  money 
as  he  thought  fit ;  but  as  he  has  paid  a  portion  of  it  to  the  plaintiff, 
as  between  himself  and  the  plaintiff,  Finch  is  entitled  to  rely  on  the 
deed  of  December,  1848,  for  so  much  money  as  was  actually 
advanced  by  him  to  the  plaintiff.  But  this  does  not  apply  either  to 
Taylor  or  to  E.  W.  Cockell.  The  result  is,  that  in  my  opinion  the 
plaintiff  Collett  is  entitled  to  relief,  and  that  the  decree  to  be 
pronounced  must  be  to  this  effect : 

Declare  that  the  agreement  of  the  25th  day  of  October,  1848,  is 
void,  and  deliver  it  up  to  be  cancelled.  Declare  that  the  indenture 
of  the  18th  of  December,  1848,  being  a  conveyance  of  the  heredita- 
ments comprised  in  the  alleged  sale,  is  void,  and  ought  to  be  set 
aside. 

Decree  the  plaintiff  to  reconvey  the  estate  to  Finch,  or  as  he 
shall  direct ;  tlie  conveyance  to  be  settled  by  the  Master,  in  case  the 
parties  differ. 

Declare  that  the  mortgage  indenture  of  the  14th  of  December, 
1848,  is  to  stand  as  a  security  only  for  the  sums  which  have  been 
advanced  to  the  plaintiff  by  the  defendant  Fi^qh,  and  which  remain 
unpaid, 
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Befer  it  to  the  Master  to  take  an  account  of  what  is  due  to  the      Cookkll 
defendant  Finch,  in  respect  of  the  sums  so  advanced,  in  case  the      tatlor. 
parties  differ  as  to  the  same.     Let  the  Master  also  inquire  who  has 
been  in  the  receipt  of  the  rents  of  the  hereditaments  sold  since 
December,  1848 ;  and  if  Gollett  has  been  in  such  receipt,  let  an 
account  be  taken  of  the  rents  received  ;  and  if  he  has  been  in  the 
actual  possession  of  the  land  or  of  any  part  of  it,  then  tlie  Master 
is  to  fix  an   occupation  rent.     Usual  redemption  "* decree  against       [*127] 
Finch,  on  payment  of  what  shall  be  found  to  be  due  from  CoUett 
on  taking  this  account. 

Declare  that  the  sub-mortgage  of  the  1st  of  March,  1849,  to  the 
defendant  Cockell  is  void  as  against  the  plaintiff,  and  that  the 
defendant  Taylor  is  not  entitled  to  any  charge  or  lien  on  the  fund 
in  Court,  in  the  suit  of  CoUett  v.  Maule,  as  against  the  plaintiff 
CoUett,  in  respect  of  the  deposit  made  to  Taylor  by  Finch  of  the 
deed  of  December,  1848. 

With  respect  to  the  costs,  I  am  of  opinion  that  Finch  must  pay 

the  costs  of  the  suit  up  to  and  including  the  hearing.  Subsequently 

to  that  period,  I  make  the  usual  redemption  decree ;  and  if  the 

state  of  the  account  cannot  be  agreed  upon,  the  further  costs  will 

abide  the  event,  in  the  manner  usual  in  suits    for   redemption. 

Preston  was  a  necessary  party  to  the  suit,  in  respect  of  his  legal 

estate  in  the  land ;  and  as  no  case  of  fraud  is  established  against 

him,  I  am  of  opinion  that  he  must  have  his  costs,  and  that  the  bill 

must  be  dismissed  against  him ;  but  that  tiie  plaintiff  is  to  add 

these  costs  to  his  own  costs,  and  to  have  them  over  against  the 

defendant  Finch.     I  am  of  opinion  also,  that  I  must  make  the 

decree  against  E.  W.  Cockell  with  costs,  so  far  as  the  costs  of  the 

suit   have  been  increased  by  his  insisting  on  the  validity  of  his 

sub-mortgage  of  the  1st  of  March,  1849,  as  against  Collett,  and  that 

I  must  make  a  similar  decree  as  against  the  defendant  Taylor. 

The  defendants  Ivimey  and  Harrison  were  made  parties  in  respect 
of  certain  charges  on  the  fund,  of  which  the  plaintiff  contested  the 
validity,  which  the  defendants  by  their  first  answer  both  insisted 
apon.  These  charges  have  since  been  paid  off,  and  these  defen- 
dants now  disclaim  all  interest;  no  evidence  has  therefore  been 
adduced  or  issue  raised  on  this  subject  at  the  *hearing,  and,  conse-  [  'izs  J 
qnently,  as  I  have  no  means  of  ascertaining  whether  their  claim 
was  well  or  ill-founded,  the  question  having,  in  truth,  been  with- 
drawn from  the  consideration  of  the  Court  pending  the  progress  of 
the  suit,  the  bill  must  be  dismissed  without  costs  as  against  Ivimey 
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CooKBLL  and  Harrison.  As  against  Connop,  Ker,  and  James  Cockell,  the 
Taylor,  case  is  diflferent :  they  do  not  and  never  have  claimed  any  charge 
on  the  plaintiff's  fund,  or  any  interest  in  the  subject-matter  of  the 
suit.  The  first  two  have  been  made  parties,  as  being  participators 
in  the  transaction  by  which  the  mortgage  of  December,  1848,  was 
obtained  from  the  plaintiff.  Wliether  the  charges  for  this  purpose 
are  or  are  not  struck  out  of  the  bill  is  immaterial ;  the  evidence 
fails  in  proving  that  they  were  parties  to  any  fraud  practised  on 
the  plaintiff.  I  fully  concur  in  the  rule  laid  down  by  Lord 
CoTTBNHAM,  in  Attwood  V.  SmaU  (1),  referred  to  by  Mr.  R,  Palmer. 
These  persons  are,  in  truth,  nothing  more  than  persons  who  might 
have  been  called  as  witnesses  in  the  cause,  and  it  does  not  appear 
that  they  derived  the  least  advantage  from  the  transaction.  James 
Cockell  is  even  still  less  connected  with  any  part  of  it ;  for  all  that 
he  did  or  is  alleged  to  have  done  is,  that  he  asked  a  question  of  the 
plaintiff  when  he  executed  the  indenture  of  the  1st  of  March,  1849. 
The  bill  therefore  must  be  dismissed  with  costs  as  against  Connop, 
Thomas  Gollingwood  Ker,  and  James  Cockell ;  and  the  plaintiff  is 
not  to  be  at  liberty  to  add  these  costs  to  those  which  he  is  to  have 
against  Finch. 

In  stating  that  I  consider  myself  bound  to  make  the  decree  with 
costs  to  the  extent  I  have  already  stated  against  E.  W.  Cockell  and 
George  Taylor  to  pay  the  costs  so  far  as  the  suit  relates  to  the 
[  •129  ]  setting  aside  of  *their  securities,  I  think  it  right  to  repeat,  that  I 
do  not  consider  either  of  those  gentlemen  in  the  least  degree 
connected  with  the  original  transaction,  which  I  have  considered 
fraudulent  and  void. 

The  bill  in  Cockell  v.  Taylor  must  be  dismissed  with  costs. 
The  bill  in  Preston  v.  Collett  was  good,  so  far  as  regards  the 
1,000Z.  advanced  to  Collett;  but  this  having  been  paid,  and  there 
being  in  truth  nothing  now  remaining  to  be  done  in  that  suit,  the 
bill  must  be  dismissed  without  costs. 


i8"2.  MINN  V.  STANT. 

Jan.  12. 
(15  Beav.  129—130.) 

[Obsolete  procedure  by  supplemental  bill.] 

(1)  6  CI.  &  Fin.  232.      From  the  claimed  against   him.      This  rule   i^ 

earliest    times  the  general   rule  has  now  applied  with  increased  stringenov ; 

been  that  no  person  should  be  made  see  Barne$  v.  Addy  f  187-4)  L.  R.  9  t^'h. 

a  defendant    in   equity   unless  other  at  p.  256. — O.  A.  S. 
relief  than  discovery  can  be  pro|)erly 
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LAUEIE  V.  CLUTTON.  mi. 

Nw.  24, 26. 
(15  Beav.  131—145  ;  S.  C.  21  L.  J.  Ch.  226;  16  Jur.  825.)  jg-g 

Under  36  Geo.  lH.  c.  52,  and  45  Geo.  m.  c.  28,  no  legacy  duty  was  pay-        •''"•■  ^^ 
able  on  the  value  of  personal  estate  given  up  by  one  legatee  to  another 
under  the  doctrine  of  election ;  but  where  the  testator  devises  his  own  real 
estate  to  A.,  and  bequeathed  A.'s  personal  estate  to  B.,  the  legacy  duty  was  m'pE*'^* 

payable  on  the  value  of  the  personal  estate  so  charged  on  the  testator's 
real  estate. 


Rolls  Court, 

OMILL' 

M.R. 
[131  J 


This  was  a  petition  presented  by  the  defendants,  the  legal  per- 
sonal representatives  of  Elizabeth  Webb  and  of  her  deceased 
husband  Samuel  Webb,  praying,  in  effect,  the  opinion  of  the  Court 
on  the  question,  whether  legacy  duty  was  payable  or  not  in  respect 
of  a  sum  of  10,000Z.  Consols,  mentioned  in  the  will  of  Samuel  Webb, 
and  for  the  consequential  directions,  in  case  the  Court  should  be 
of  opinion  that  such  duty  was  payable. 

The   question  arose  thus :   Samuel  Webb,  by  his  will  dated  in 

1827,  gave,   amongst  other  things,  a  legacy  of  10,0002.   Consols, 

upon  certain  trusts,  in  favour  of  his  daughter  and  her  issue,  with 

a  direction,  that  upon  a  contingency  which  did  not  happen,  the 

10,0002.  was  to  fall  into  the  residue.     He  gave  various  specific 

legacies  to  his  wife,  and  devised  to  her  certain  real  estates  in  fee,  and 

certain  other  real  estates  for  life,  with  remainder  over ;  and  he  gave 

her  the  residue  of  his  real  and  personal  estate.  And  he  declared,  that 

all  Government  or  public  funds  or  securities,  which  at  his  decease 

should  be  standing  in  the  joint  names  of  himself  and  his  wife,  should, 

for  the  purpose  of  answering  the  legacies  thereby  given,  be  considered 

his  property,  and  thereby  made  liable  to  the  same. 

The  testator  died  on  the  8th  of  February,  1835,  and  on  the  4th 
of  March,  1835,  his  widow  proved  his  will. 

The  personal  estate  of  the  testator  was  insufficient  to  pay  his 
legacies,  he  having  in  his  lifetime  invested  *large  sums  in  the  [  *132  ] 
funds,  in  the  joint  names  of  himself  and  wife,  which  she  took 
by  sarvivorship,  exceeding  the  amount  of  the  legacies.  On  the 
16th  of  March,  1835,  shortly  after  the  decease  of  her  husband,  Mrs. 
Webb  executed  a  deed,  whereby,  after  reciting,  amongst  other 
things,  that  the  personal  estate  of  the  testator  was  wholly  insufficient 
to  satisfy  some  obligations  incurred  by  the  testator  on  bond  and 
covenant  and  the  legacies  given  by  his  will,  or  even  any  considerable 
proportion  of  them ;  and  further  reciting,  that  the  testator  had 
invested  large  sums  in  the  public  funds,  in  the  joint  names  of  him- 
self and  his  wife,  of  which  she  had  become  the  owner  by  survivor- 
ship, but  that  with  the  view  of  satisfying  the  purposes  declared  by 
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Laurib      the  testator  in  his  will  and  in  order  to  avoid  the  sale  of  any  specific 

GLurroK.     bequests,  or  of  the  real  estate  for  payment  of  the  remaining  debts : 

she  transferred  two  sums  of  stock,  86,700Z.  Consols  and  10,000/. 

Reduced  3  per  cents.,  to  the  trustees  of  the  will,  for  the  purpose  of 

satisfying  these  obligations  and  the  legacies  given  by  the  will. 

The  transfers  were  accordingly  made;  and,  after  paying  the 
debts,  a  sum  of  Consols  exceeding  the  sum  of  10,000/.,  given  by  the 
will  of  the  testator,  remained  in  the  hands  of  the  trustees,  in  trust 
for  the  daughter  of  the  testator  and  her  issue,  according  to  the 
trusts  declared  by  his  will. 

Mrs.  Webb  afterwards  died,  having  appointed  the  trustees  of  her 
husband's  will  her  executors ;  and  the  present  petitioners  were  the 
executors  of  the  surviving  executor,  and  represented  both  estates. 
Tiie  petition  stated,  that  the  Commissioners  of  Stamps  and  Taxes 
claimed  legacy  duty  on  the  10,000/.  Consols,  and  prayed  that  if  the 
Court  should  think  legacy  duty  payable,  provision  might  be  made 
for  its  payment. 
[  1S3  ]  The  question  therefore  was,  whether  this  sum  of  10,000/.,  pro- 

fessed to  be  given  by  the  testator's  will,  and  which  the  widow,  by 
the  deed  of  the  16th  of  March,  1835,  made  good,  was  subject  to 
legacy  duty.  The  petition  presented  was  in  the  nature  of  a  special 
case  ;  and  it  was  agreed  between  the  Attorney-General,  on  behalf  of 
the  Crown,  and  the  persons  interested  in  the  estate,  that  the  state- 
ments contained  in  the  petition  and  in  the  deed  of  the  16th  of  March* 
1835,  should  be  taken  as  true  ;  and  the  Attorney-General  further 
declined  to  ask  for  a  case  for  the  opinion  of  the  Court  of 
Exchequer. 

By  the  36  Geo.  III.  c.  52,  for  granting  duties  on  legacies  and 
shares  of  personal  estates,  it  is  enacted  by  the  7th  section  (i)  as 
follows :  That  any  gift  by  will  which  shall,  by  virtue  of  such  will, 
'^  have  effect,  or  be  satisfied  out  of  the  personal  estate  of  such  person 
so  dying,  or  out  of  any  personal  estate  which  such  2)erson  shall  have 
power  to  dispose  of  as  he  or  she  shall  think  fit,  shall  be  deemed  and 
taken  to  be  a  legacy  "  within  the  Act,  whether  *'  charged  only  on  such 
personal  estate,  or  charged  also  on  real  estate  of  the  testator,  except 
so  far  as  the  same  shall  be  paid  or  satisfied  out  of  such  real  estate/" 

By  the  45  Geo.  III.  c.  28,  duties  are  charged  "  upon  all  legacies, 

specific  or  pecuniary,  or  of  any  other  description,  whether  the  same 

he  charged  upon  or  payable  out  of  any  real  or  personal  estate,  and 

upon  monies,  or  residues,  or  shares  of  monies  arising  from  the  sale 

(I)  Rep.  S.  L.  R.  Act,  1872. 
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of  real  estates,  by  any  ^'ill  or  testamentary  instrument  directed  to      Laurie 
be  sold.  Glutton. 

And  the  4th  section  (i)  enacts,  that  every  gift  by  any  will  which,  by 
virtue  of  any  such  will,  *'  shall  have  effect,  or  be  satisfied  out  of  the 
personal  estate  of  such  person  so  dying,  or  out  of  any  personal 
estate  which  such  person  shall  have  power  to  dispose  of,  as  he  or 
*she  shall  think  fit,  or  which  shall  have  been  charged  upon,  or  [  *i3^  J 
made  payable  out  of  any  real  estate,  or  be  directed  to  be  satisfied 
out  of  any  monies  to  arise  by  the  sale  of  any  real  estate  of  the 
person  so  dying,  or  which  such  person  may  have  the  power  to 
dispose  of,  shall  be  deemed  a  legacy  within  the  Act." 

Mr.  Walpok  and  Mr.  John  Baily,  for  the  trustees. 

Mr.  R.  Palmer  and  Mr.  Waley^  Mr.  lioupell  and  Mr.  Tlllotson^ 
Mr.  Temple  and  Mr.  H.  Stevens,  Mr.  Lloyd  and  Mr. 
L^win,  for  parties  beneficially  interested: 

*  *  The  Crown  cannot  avail  itself  of  merely  equitable  rights  [  135  ] 
existing  as  between  individuals,  for  the  purpose  of  subjecting  the 
property  of  the  subject  to  fiscal  duties.  Equitable  doctrines  regu- 
lating the  rights  of  individuals  are  not  to  be  strained  and  made 
applicable  to  purposes  quite  alien  to  the  objects  for  which  the  legal 
rights  are  controlled,  as  to  the  liability  to  taxes.  [On  this  point 
they  cited  Matson  v.  Swift  (2)  and  Cmtance  v.  Bradshaw  (»^).] 

The  effect  of  holding  that  property  given  up  by  a  legatee,  under 
the  doctrine  of  election,  is  liable  to  legacy  duty  would  be,  to  give  the 
Crown  double  duty  ;  first  on  the  bequest  to  the  legatee,  and  next  on 
the  property  given  up  by  such  legatee  under  the  election.     *     *    * 

Lastly.  No  case  of  election  arises,  for  the  bequest  of  stock  is        [  136  ] 
general  or  demonstrative,  and  not  specific. 

The  Solicitor-General  {Sir  W.  P.  Wood),  and  Mr.  W.  M.James, 
on  the  part  of  the  Crown,  in  answer  to  a  question  of  the  Court, 
admitted,  that  as  to  personal  estate  given  up  by  a  legatee  under  the 
doctrine  of  election,  which  never  belonged  to  the  testator,  the  claim 
for  legacy  duty  could  not,  under  the  terms  of  the  Acts,  be  main- 
tained; and  the  argument  then  proceeded  as  to  the  duty  on  the  real 
estate.    *    ♦    « 

A  devise  to  A.,  on  condition  that  he  pays  l,000i.  out  of  it  to       [  137  ] 

(1)  Bep.  S.  L.  B.  Act,  1872.  H.  L.  C.  243  ;   and  see   AtL^Gen.  v. 

(2)  6»  H.  B.  116  (8  Beav.  368).  Hubbiick  (1884)  13  Q.  B.  D.  at  p.  289. 

(3)  4  Hare,  315.    Since  ovenniled.  — 0.  A.  S. 
fcyee  AU.'Gtfi,   v.    Bruuning   (1860)    8 
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Laubib      13.,  is  a  clear  charge,  and  bo  is  a  devise  to  A.,  on  condition  that  he 
Cluttom.     P&y  B.  1,000/.  out  of  his  own  monies,  for  the  estate  is  subject  to  the 
[*138]       1,000/.;  into  whosever  hands   *it  may  come,  the  land   remains 
responsible  for  its  payment. 

Lastly.  If  this  claim  to  exemption  prevail,  parties  will  for  the 
future  find  the  means  of  altogether  evading  the  claims  of  the  Grown 
for  legacy  duty. 

(In  re  Evans  (1),  The  Attorney -General  v.  Mangles  (2),  The  Attorney- 
General  V.  Simcox  (8),  were  cited.) 

The  Master  of  the  Bolls: 
I  will  consider  the  case. 

1852.        The  Master  of  the  Bolls  : 

*  The  question  in  this  case  is  singular,  and,  as  far  as  I  am  aware, 

a  new  one ;  and  it  depends  solely  upon  whether  the  words  of  tlib 
Acts  of  Parliament  are  sufficient  to  meet  and  include  this  case.  The 
statutes,  on  which  alone  any  question  can  arise,  are  the  86  Geo.  III. 
c.  52,  and  the  45  Geo.  III.  c.  28. 

I  shall  first  consider  whether  it  is  affected  by  the  provisions  of 
the  86  Geo.  III.  c.  52 ;  and  afterwards,  if  it  be  not,  whether  it  is 
liable  to  duty  in  respect  of  its  being  a  charge  upon  land  under  the 
provisions  of  the  45  Geo.  III.  c.  28. 

The  words  of  the  statute  of  36  Geo.  III.  c.  52,  s.  7,  are,  "Any  gift  by 
any  will  which  shall,  by  virtue  of  such  will,  have  effect  or  be  satisfied 
out  of  the  personal  estate  of  the  testator,  or  out  of  any  personal  estate 
which  he  sball  have  power  to  dispose  of,  shall  be  deemed  a  legacy.'* 
[  139  ]  It  is  clear  from  this,  that  nothing  is  to  be  deemed  a  legacy  unle^ 

it  be  satisfied  out  of  the  personal  estate  of  the  testator,  or  out  of 
some  personal  estate  which  he  has  power  to  dispose  of. 

I  am  of  opinion,  that  the  words  of  the  statute  do' not  include  this 
property.  It  would  be  a  manifest  straining  of  the  words  to  cause 
them  to  include  property,  which,  in  fact,  is  not  and  never  was  the 
property  of  tbe  testator.  The  consequences  also  which  would  neces- 
sarily follow  from  a  contrary  decision  would  be  absurd.  Suppose 
a  testator,  having  a  sum  of  10,000^  in  the  funds,  bequeathed  it  to  A., 
and  at  the  same  time  bequeathed  to  B.  a  sum  of  5,000^.,  standing  iu 
the  name  of  A.  As  A.  gains  5,000/.  by  the  effect  of  the  will,  it  is 
probable  that  he  might  give  effect  to  it  and  elect  to  take  the  lOyOOM., 

(1)  2  Cr.  M.  &  K.  206.    Stated  52  (2)  52  R,  R  655  (5  M.  A  W.  120). 

B.  E.  662,  663,  667.  (3)  74  R,  ».  841  (1  Ex.  749). 
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and  give  the  5,0007.  to  B. ;  but  it  would  be  absurd,  on  that  account,  Lauuik 
to  hold  that,  under  these  words  of  the  statute,  duty  must  be  paid  cluttok. 
exactly  in  the  same  manner  as  if  the  testator  had  been  possessed  of 
15,000/.,  and  had  given  10,000/.  out  of  it  to  A.,  and  the  remaining 
5,0001.  to  B.  And  yet  it  is  obvious,  that  the  principle,  if  good  at  all, 
must,  under  the  words  of  this  statute,  be  carried  to  that  extent; 
because  it  is  not  in  the  character  of  a  charge  that  the  provision 
of  the  statute  operates  at  all ;  but  if  sufficient  to  include  this  case, 
it  must  be  because  it  is  a  gift  by  the  testator,  to  be  satisfied  out  of 
some  personal  estate  which  he  had  the  power  of  disposing  of. 

I  am  of  opinion,  that  these  words  in  the  statute  applied  to  funds 
over  which  the  testator  had  a  power  of  appointment,  but  that  they 
cannot  be  extended  to  funds  which  belonged  to  a  stranger,  and 
which  the  testator  might  induce  that  stranger  to  dispose  of,  as  the 
conditions  upon  which  he  should  be  entitled  to  take  the  legacy  given 
by  the  testator's  will. 

In  truth,  the  argument,  on  the  part  of  the  Grown,  is  not  carried  [  ho  ] 
to  this  extent ;  and  I  have  no  hesitation,  therefore,  in  deciding, 
that  the  mere  fact  of  electing  to  take  under  the  will  does  not  make 
this  property,  which  neither  originally  belonged  to  the  testator,  nor 
was  property  over  which  he  had  a  power  of  disposition,  subject  to 
any  charge  for  legacy  duty. 

There  is,  however,  more  difficulty  in  the  second  branch  of  the 
question ;  and  it  was  on  this  account,  principally,  that  I  reserved 
my  judgment.  The  statute  of  the  45  Geo.  III.  c.  28,  makes  legacies 
charged  upon  land  liable  to  the  payment  of  legacy  duty.  The  words 
of  the  4th  section  (i),  which  applies  to  this  question,  are  as  follows : 
It  enacts,  nearly  in  the  words  of  the  7th  section  (1)  of  86  Geo.  III.  c.  52, 
"  That  every  gift,  which  by  virtue  of  any  will  of  a  person  dying  after 
the  passing  of  this  Act  shall  have  effect  or  be  satisfied  out  of  the 
{personal  estate  of  such  person  so  dying,  or  out  of  any  personal 
estate  which  such  person  shall  have  power  to  dispose  of;"  then 
come  the  new  words,  "  or  which  shall  have  been  charged  upon,  or 
made  payable  out  of  any  real  estate,  or  be  directed  to  be  satisfied 
out  of  any  monies  to  arise  by  the  sale  of  any  real  estate  of  the 
person  so  dying,  shall  be  deemed  to  be  a  legacy." 

This  provision  applies  exclusively  to  real  estate,  and  therefore 

it  is  not  necessary  to  consider  the  various  instances  which  were 

suggested  at  the  Bar,  of  a  specific  chattel  being,  by  the  operation 

of  rules  of  equity,  charged  on  a  pecuniary  legacy,  such  as  where 

(1)  Eep.  S.  L.  R.  Act,  1872. 
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Laukie  a  testator  leaves  1,0OOZ.  to  A.,  and  leaves  to  6.  a  painting,  the 
Cluttom.  property  of  A. ;  because,  as  there  is  no  question  about  the  real 
estate  in  any  of  these  cases,  if  any  duty  be  payable,  it  must  be 
under  the  first  statute,  to  whicli  I  have  already  referred,  and  which, 
[•ui  ]  as  I  have  already  stated,  *doe8  not,  in  my  opinion,  authorise  any 
such  payment.  But  the  question  raised  is,  that  this  provision  of 
the  statute  not  merely  embraces  all  cases  of  legacies  charged  on 
the  real  estate  directly  and  expressly,  but  all  cases  where,  by  opera- 
tion of  the  rules  of  equity,  a  legacy  becomes  payable  out  of  real 
estate. 

Now,  if  a  testator  should  devise  his  real  estate  to  A.,  and  by  the 
same  will  dispose  of  1,000Z.  belonging  to  A.  in  favour  of  B.,  what- 
ever may  be  the  course  of  conduct  pursued  by  A.,  B.  would,  in  any 
event,  take  an  interest  in  the  real  estate  of  the  testator  to  the 
extent  of  l,000i.  If  A.  elected  to  take  under  the  will,  he  would 
take  the  estate  charged  with  the  1,000/.  in  favour  of  B.,  and  if  A. 
elected  to  reject  the  will,  the  heir-at-law  of  the  testator  would,  in 
like  manner,  take  the  estate,  but  would  do  so  burthened  with  the 
payment  of  1,000/.  in  favour  of  B. ;  and  if  both  A.  and  the  heir-at- 
law  repudiated  the  real  estate  of  the  testator,  B.  would  himself 
take  it,  as  if  he  had  been  the  original  devisee  thereof.  It  is  there- 
fore contended  on  the  part  of  the  Crown,  that,  in  any  event,  B. 
would  take  a  bequest  of  1,000/.  charged  on  the  real  estate  of  the 
testator ;  and  that  if  the  Court  were  to  hold  otherwise,  the  effect 
would  be,  that  instead  of  directly  charging  legacies  on  the  real 
estates,  the  testator  might  produce  exactly  the  same  result,  and 
escape  the  payment  of  legacy  duty,  by  devising  real  estate,  and  then 
by  disposing  of  the  property  of  the  devisee  of  the  real  estate,  to  the 
extent  of  the  legacies  intended  to  be  charged  upon  the  land  devised. 
It  is  certainly  extremely  difficult  to  discover  any  distinction  that 
is  not  merely  nominal  between  any  one  of  the  four  following 
cases,  viz. : 

A  devise  of  land  to  A.  charged  with  1,000/.  8  per  cent.  Consols 
toB. 
142  ]  Or  a  devise  of  land  to  A.,  on  condition  that  A.  transfer  l,O00f. 

Consols  to  B. 

Or  a  devise  of  land  to  A.,  on  condition  that  A.,  out  of  the  Consols 
standing  in  his  name,  transfer  1,000/.  Consols  to  B. 

Or  a  devise  of  land  to  A.,  and  a  bequest  to  B.  of  1,000/.  Consols 
standing  in  the  name  of  A. 
It  was  accordingly  argued  with  great  force,  that  as  in  the  first 
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three  cases  there  would  be  a  clear  legacy  .to  £.  charged  on  the      Laubib 
estate  devised  to  A.,  within  the  words  of  the  statute,  and  as  the     clutfok. 
legal  effect  of  the  remaining  mode  of  effecting  the  charge  is  the 
eame,  and  as,  in  truth,  they  all  take  effect  by  means  of  the  doctrine 
prevailing  in  courts  of  equity,  the  consequence  with  regard  to 
legacy  duty  must  also  be  the  same. 

It  is  not,  in  my  opinion,  any  answer  to  this,  to  suggest  that  there 
would  be  considerable  difficulties  in  working  out  such  a  principle, 
even  if  that  observation  be  correct. 

In  the  present  case,  for  instance,  it  is  admitted  that  the  value  of 
the  land  devised  is  below  the  10,000Z.,  the  amount  of  the  legacy. 
The  duty,  if  I  adopted  the  principle  in  this  case,  would  be  charged 
on  the  whole  value  of  the  real  estate,  whatever  that  might  be,  pro- 
vided it  did  not  exceed  10,0002. ;  and  it  is  argued,  that  although  in 
such  cases  the  difficulty  might  be   surmounted,  still,  that  if  a 
testator  devised  land  to  A.,  and  bequeathed  to  £.  a  valuable  picture, 
the  property  of  A.,  and  that  A.  repudiated  the  devise  and  elected  to 
retain  his  own  property,  it  would  be  impossible  to  determine  with 
precision  with  what  sum  is  the  estate  to  be  charged.     It  is  *true       [  *H3  ] 
that  the  value  of  a  picture  may  be  a  matter  impossible   to  be 
ascertained  without  actual  sale,  and  even  that  the  saleable  value 
may  be  a  small  portion  of  the  real  value  of  it  both  to  A.  and  to  £., 
which  may  consist  in  a  pretium  afectionis.    But  it  is  to  be  observed, 
that  the  statute  only  applies  to  cases  where  the  gift  is  charged  on 
the  real  estate ;  and  I  have  not  been  referred  to,  nor  do  I  know  of 
any  case  that  decides,  that  in  such  a  case  as  I  have  supposed  the 
estate  would  descend  to  the  heir-at-law,  charged  with  a  pecuniary 
bequest  in  favour  of  a  specific  legatee  to  the  extent  of  the  supposed 
value  of  the  specific  legacy.    But  even  if  this  were  so,  there  would 
not  be  any  greater  difficulty  in  valuing  a  specific  legacy,  for  the 
purpose  of  charging  the  value  of  it  as  a  sum  of  money  on  the  land, 
than  there  is  in  the  valuing  any  chattel  belonging  to  the  testator 
which  is  specifically  bequeathed,  either  for  the  purpose  of  probate 
or  of  legacy  duty.     Assuming,  therefore,  that  the  will  of  the  testator 
has  made  this  10,000Z.  a  charge  on  his  real  estate,  I  should  not  feel 
much  hesitation  in  deciding,  that  legacy  duty  must  be  paid  upon  it. 
But  on  the  preliminary  question  which  arises  on  the  words  of  the 
clause  in  the  statute — in  other  words,  whether  the  10,000Z.  Consols 
is  a  gift  by  the  will  of  the  testator,  which  has  been  charged  upon  or 
made  payable  out  of  any  real  estate  of  the  testator — I  have,  on  the 
materials  before  me,  come  to  a  conclusion  adverse  to  the  claim  of 
JLB. VOL.  xcii»  23 
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Ladrib       the  Attorney 'General.     It  does  not  appear  to  me,  on  the  facts 

Clitttok.     before  me,  that  the  testator  has  bequeathed  to  his  daughter  any 

stock  or  property  which  was  specifically  the  property  of  his  widow, 

the  devisee  of  the  real  estate.    The  will,  as  stated  in  the  petition,  is 

to  this  effect :  that  the  testator  bequeathed  to  his  daughter  and  her 

[  •n^  ]  issue  10,000/.  Consols,  generally,  as  if  *he  had  been  himself 
possessed  of  stock  of  that  nature,  or  had  possessed  personal 
property  sufficient  to  purchase  such  an  amount.  But  it  is  not  a 
specific  bequest  of  any  existing  or  particular  sum  of  Consols,  or  of 
any  portion  of  any  such  specified  Consols,  standing  either  in  his 
own  name  or  in  the  name  of  himself  and  his  wife.  If  he  had 
expressly  disposed  of  10,000/.  Consols  belonging  to  his  wife  in 
favour  of  his  daughter,  his  daughter  would  have  had  a  charge  on 
the  land  devised  to  his  wife  to  the  extent  of  that  legacy ;  bat  if, 
as  appears  to  be  the  case,  he  has  simply  bequeathed  a  legacy  of 
10,000/.  Consols  to  his  daughter  and  her  issue,  then,  in  uiy  opinion, 
no  question  of  election  properly  speaking  arose  on  this  will,  but 
the  widow  might  have  kept  the  real  estate  and  have  wholly 
disregarded  the  bequest  of  the  stock.  If  a  testator,  having  no 
stock  of  any  description,  devises  land  to  A.  and  10,000/.  to  B.,  no 
obligation  lies  on  A.  to  make  good  the  bequest  to  B. ;  but  the 
bequest  simply  fails,  because  the  testator  either  has  no  stock,  or 
having  some  when  he  made  his  will,  has  disposed  of  it  since ;  or  if 
it  be  not  a  specific  bequest,  but  a  pecuniary  bequest  of  the  value  of 
so  much  stock,  it  fails  from  the  deficiency  of  his  personal  estate. 
The  latter  is  the  case  here.  This  is  not  a  specific  bequest  of  so 
much  stock  the  property  of  his  wife,  but  a  bequest  of  the  valae  of 
10,000/.  Consols,  which  fails  because  the  personal  estate  is  deficient. 
There  is  nothing  in  the  will,  as  here  stated,  that  points  specifically 
to  the  stock  which  became  the  property  of  the  wife  on  survivorship ; 
and  in  this  respect  the  case  resembles  the  case  of  Dummer  v. 
Pitcher  (0*  But  unless  that  had  been  done  by  the  testator,  the 
widow  could  not  have  been  put  to  her  election,  nor  could  any 
question  of  charge  have  been  maintained. 

[  145  ]  I  am  of  opinion,  therefore,  that  this  case  does  not  faU  within  the 

words  of  the  statute,  and  that  no  duty  is  payable  on  this  l^acy  of 
10,000/.,  or  so  much  of  it  as  may  be  equal  to  the  value  of  the  real 
estate,  (^). 

(1)  39  R.   K.   203  (5  biin.  36  ;   2      therefore  the  8  &  9  Vict,  c  76,  s.  4, 
My.  &  K.  262).  was  not  applioabie« 

(2)  The  testator  died  in   14)35,  and 
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Re  TATLOE.  1852. 

(IdBeav.  145.)  Jan^i. 

An  order  of  course  for  taxation  was  refused  at  the  secretary's  office  ;  but,     ^^^  Churt, 
the  Court,  on  a  special  application,  thought  that  it  was  a  proper  case  for  an      Rom  illy, 
order  of  course:  Held,  that  the  costs  ought  to  follow  the  result  of  the 
taxation.  [  1*5  ] 

In  a  doubtful  case,  the  client  should  apply  to  the  solicitor  for  his  consent 
to  an  order  of  course. 

In  tihis  case,  an  application  had  been  made  at  the  secretary's 
office  for  an  order  of  course,  for  the  taxation  of  a  solicitor's  bill  of 
costs  of  32/. ;  but  it  was  refused,  the  officer  considering  that  the 
retainer  of  a  sum  of  84/.  by  the  solicitor  amounted  to  payment. 

A  special  petition  being  presented,  it  was  said  to  be  unnecessary ; 
and  it  was  asked  that  the  client  might  pay  the  costs. 

The  Master  of  thb  Bolls  was  of  opinion  that  there  had  been 
no  payment,  and  that  the  petitioner  was  entitled  to  an  order  of 
coarse  ;  but  he  said,  that  it  would  be  too  strong  a  measure  to  make 
him  pay  the  costs  for  not  obtaining  an  order  of  course  which  had 
been  refused,  and  that  the  proper  course  was  to  make  the  costs 
follow  the  result  of  the  taxation. 

He  suggested,  that,  in  such  a  case  of  doubt,  the  client  ought  to 
apply  to  the  solicitor,  to  know  whether  he  would  consent  to  an 
order  of  course,  whereby  an  application  to  the  Court  would  be 
rendered  unnecessary;  and  that  in  the  case  of  his  refusal,  there 
would  then  be  a  justification  for  the  application  to  the  Court. 

Mr,  Lloyd  and  Mr,  Hare  appeared  for  the  several  parties. 


Thb  DERBYSHIRE  and  STAFFORDSHIRE,  &c.  RAIL-        isw. 
WAY  COMPANY  v.  BAINBRIGGE.  '^'— 

(15  Beay.  H6— 147.) 

After  twelve  months,  a  judgment  creditor  might  enforce  his  equitable 
charge  against  the  debtor's  real  estate  under  the  Judgments  Act  of  18'i8» 
although  twelve  months  had  not  elapsed  since  its  registration. 

[Obsolete  restriction  upon  the  statutory  remedies  of  judgment  creditors  agiiinst 
their  debtor's  real  estate  under  repealed  Acts.] 
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i«52.  THOMAS  V.  PINNELL  (1). 

•^l!:!*'  (15  Beav.  148-150 ;  S.  C.  18  L.  T.  O.  S.  313.) 

IloUt  CwrL  In  1 829  B.  P.  took  the  benefit  of  the  Insolvent  Act,  7  Geo.  IV.  c.  57.    fie 

Rom  ILLY,  executed  at  the  time  a  wari-ant  of  attorney,  but  no  judgment  was  entered 

'''^*  up ;  and  he  died  in  18-19,  leaving  subsequently  acquired  assets :  Held,  that 

[  ^^^  J  a  scheduled  creditor  cuuld  not  maintain  a  suit  to  make  the  asselB  liable. 

On  the  SOth  of  November,  1829,  Richard  Pinnell  was  discharged 
under  the  then  Insolvent  Debtors'  Act  (7  Geo.  IV.  c.  57),  and  he 
executed  the  usual  assignment  to  his  assignee,  together  with  a 
warrant  of  attorney  to  confess  judgment,  as  required  by  the  Act. 
The  plaintiff  Thomas  was  a  creditor  for  272.,  and  was  included  in 
the  schedule. 

No  judgment  was  ever  entered  up  against  Bichard  Pinnell,  and 
he  died  in  1849,  possessed  of  assets  acquired  subsequent  to  his 
insolvency. 

This  was  a  claim  instituted  against  the  representatives  of 
Bichard  Pinnell,  for  the  purpose  of  obtaining  payment  of  the  debt 
of  27/.  out  of  his  assets. 

The  defendants  insisted  that  the  assets  were  not  liable ;  they  also 
relied  on  the  laches,  and  claimed  the  benefit  of  the  Statute  of 
Limitations. 

Mr.  Roiipell  and  Mr.  RudaU,  for  the  plaintiff,   [cited  Barton 
v.  Tattersall  (2) ;   Ward  v.  Painter  (a)]  : 

[  i*s>  ]  As  to  the  Statute  of  Limitations,  the  case  of  Barton  v.  Tattersall 

is  distinct.  Sir  John  Leach  there  says :  ''  I  do  not  consider  the 
lapse  of  time  as  of  the  least  importance ;  for  here  the  liability  arises 
in  respect,  not  of  a  promise,  but  of  a  lien  created  by  the  statute  "  (4). 
They  also  referred  to  the  7  Geo.  IV.  c.  67,  ss.  11,  67,  69,  62. 

Mr.  IL  Palmer  and  Mr.  Leach,  for  the  defendants,  were  not 
heard. 

Thk  Master  op  the  Bolls: 

I  think  this  is  a  clear  case :  The  plaintiff  has  filed  this  claim  to 
recover  out  of  the  estate  of  the  testator  a  debt  which  was  incurred 
previous  to  November,  1829,  on  the  ground  that  in  that  year  the 
debtor  took  the  benefit  of  the  Insolvent  Debtors'  Act,  and  has  since 
died,  leaving  assets.     This  claim,  therefore,  is  filed  by  the  legal 

(1)  In  rt  Smith  (1883)  24  Ch.  D.  672,  (2)  32  R.  R.  204  (1  Buss.  &  My.  2371. 

62  L.  J.  Ch.  921,  49  L.  T.  297 ;  see  (3)  48  1^  R.  321  (o  My.  &  Cr.  25K,. 

now  the  Bankruptcy  (Discharge  and  (4}  32R.  R  206(1  Buss.  &  My.  24^ \ 
Closure)  Act,  1887.— O.  A.  S. 
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personal  representative  of  the  deceased  creditor,  claiming  to  have 
the  assets  administered  to  pay  a  debt  of  271.  incurred  twenty-two 
years  ago.  It  is  manifest,  *that  unless  the  statute  gives  a  remedy, 
there  cannot  possibly  be  any  in  this  case. 

The  question  is,  whether  the  statute  gives  any  remedy.  The 
statute  directs  that  certain  after-acquired  property  oC  insolvents 
may  be  made  available,  within  certain  limits,  for  payment  of  their 
debts,  which  are  to  be  kept  alive  in  the  manner  pointed  out,  that 
is,  by  means  of  a  judgment  to  be  entered  up  under  a  warrant  of 
attorney.  This  has  not  been  done,  and  it  is  not  necessary  for  me 
to  express  any  opinion  whether  the  plaintiff  could  recover  if  it  had 
been.  The  plaintiff  asks  that  the  subsequent  property  may  be 
made  available,  though  it  can  only  be  got  at  under  the  statute,  and 
the  statutoiy  mode  has  not  been  complied  with.  It  is  said,  that  on 
general  principles  this  Court  should  do  it,  though  the  mode  pointed 
out  by  the  Act  has  not  been  followed.  I  think  this  would  be  a  very 
dangerous  doctrine  to  lay  down.  I  never  saw  a  case  in  which  the 
Court  is  less  disposed  to  strain  a  principle  in  favour  of  the  plaintiff. 
The  claim  must  be  dismissed  with  costs  (i). 


Thomas 

PiNNKLL. 
[  'ISO  ] 


WASON  V.  WAREING. 

(HBeav.  151—155.) 

The  plaintiff,  a  surety,  sought  to  set  aside  a  deed  executed  in  1848,  on  the 
ground  that  he  had  been  released  by  a  transaction  between  the  principals  in 
1S42,  of  which  he  was  ignorant  in  1848.  It  appeared  that  he  had  made 
inquiries  in  1845,  and  was  referred  to  persons  who  could  give  him  the 
information,  but  neglected  to  do  so  until  the  end  of  1849,  when  he  obtained 
it :  Held,  that  having  in  1845  the  means  of  acquiring  the  knowledge,  he 
must  be  deemed  to  have  had  it  in  1848,  and  his  bill  was  dismissed. 

In  1838,  Bird  mortgaged  some  houses  to  Bowe,  to  secure  the 
repayment  of  l,800i.  In  this  transaction  the  plaintiff  Wason,  an 
attorney,  was  surety  for  Bird. 

In  1842,  Bird  and  Bowe  joined  in  the  sale  of  one  of  the  houses 
for  435^.,  and  they  both  executed  the  conveyance  to  the  purchaser. 
Of  the  435Z.,  35Z.  only  was  paid  to  Bowe,  and  the  remainder  was 
paid  to  Bird,  the  mortgagor,  leaving  a  sum  of  4002.  still  due  on  the 
mortgage. 

This  sum  and  interest  remaining  unpaid,  various  applications 
were,  in  1845,  made  to  Wason  for  payment ;   and  an  action  was 

suing     instead     of     the     insolvent's 
assignees. 


1852. 
Ja7i,  28,  26. 

Rolls  Court, 
KOMILLY, 

M.R. 

[151] 


(1)    See   Heath     v.     Chadwich,     78 
K.  B.  238  (2  Ph.  649),  a^  to  a  creditor 
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Wabon       commenced  against  him  in  1847,  which  ended  in  Wason  executing 
Waexikq.     ^  deed,  dated  July,  1848,   by  which  he  covenanted  to  pay  the 
defendants,  the  representatives  of  Bowe  (who  died  in  December, 
1847)  400Z.  and  interest. 

Another  action  was  brought  on  the  covenant  in  October,  1849,  to 
which  he  pleaded  fraud  and  never  indebted ;  and  on  the  23rd  of 
February,  1860,  he  filed  this  bill,  insisting  that,  by  the  transaction 
of  1842,  he  had  been  released  from  his  suretyship,  and  that  he  had 
[*]52]  ^executed  the  deed  of  1848  in  ignorance  that  the  mortgagee  had 
allowed  the  mortgagor  to  retain  the  400Z.,  and  he  sought  to  get  rid 
of  his  liability  as  surety,  and  also  his  liability  under  the  deed  of 
1848,  and  prayed  for  an  injunction. 

The  plaintiff  in  the  action  recovered  judgment  in  January,  1850. 

The  defendant    insisted  that  the  plaintiff  had    notice  of   the 
transaction,  or  must  be  deemed  to  have  notice  of  it. 

The  answer  of  Christian,   the  representative  of  Rowe,  which 
was  read,  stated  that,  in  1845,  various  applications  had  been  made 
to  the  plaintiff  for  payment,  and  proceeded,  "  That,  after  several 
applications  had  been  made  by  the  defendant  to  the  plaintiff,  he 
called  at  the  office  of  the  defendant  and  his  partner,  and  saw  and 
had  a  conversation  with  the  defendant  Henry  Christian ;  and  on 
such   occasion,   the  plaintiff  inquired  of   the   defendant  how  the 
account  stood  between  him,  the  plaintiff,  and  Sarah  Bowe,  under 
her  mortgage  security,  and  what  sums  had  been  paid  to  her,  and 
what  sums  the  property  which  had  been  sold  by  Ann  Bird  had 
realised.      That   not  having  kept  copies  of  the  conveyances  to 
Herbert  William  Gerrard  and  Henry  Stewart,  and  the  books  of 
Sarah  Bowe  only  showing  what  sums  she  had  actually  received 
from  the  proceeds  of  the  sales,  the  defendant  was  unable  to  afford 
the  plaintiff  all  the  information  he  required ;  however,  the  defendant 
informed  the  plaintiff  what  sums   Sarah  Bowe  had   received  in 
reduction  of  her  mortgage  debt,  and  that  the  sum  of  400/.  was  the 
amount  of  the  principal  money  then  due  to  her  under  her  security. 
That  with  respect   to  the   sums  realised   by   the  sales,  he,  the 
defendant,    referred    the   plaintiff   to   Mr.  George  Marsden,   who 
[  *ift3  ]       had  been  since  the  death  of  *Charl€S  Bird  the  accountant  to  his 
estate ;  and  the  defendant  also  referred  the  plaintiff  to  Ann  Bird, 
the  devisee  in  trust  of  Charles  Bird,  and  also  to  Mr.  Dodge,  her 
solicitor ;  and  the  defendant  believes,  and  has  no  doubt  whatever, 
that  Mr.  George  Marsden,  Ann  Bird,  and  Mr.  Dodge,  or  either  of 
them,  could  and  would,  if  applied  to  by  the  plaintiff,  have  informed 
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h\m  of  the  amount  of  the  sums  which  had  been  reah'sed  by  the       Waron 
sales  of  the  property  comprised  in  the  morkgage  security,  and  what    wabkino. 
same  had  been  paid  to  Sarah  Bowe  thereout,  in  reduction  of  her 
mortgage  debt ;    that  he  did  not  conceal  from  the  plaintiff  any 
source  from  which  he  could  have  derived  answers  to  his  inquiries. 

**  That  he,  the  defendant,  did  not,  on  the  last-mentioned  interview 
with  the  plaintiff,  or  on  any  subsequent  occasion,  inform  him  of  the 
transaction  between  Sarah  Bowe  and  Ann  Bird,  with  reference  to 
the  sale  to  Edward  Weston  ;  and  probably  the  defendant  would  not 
have  done  so,  even  if  the  transaction  had  been  present  to  his  mind  or 
within  liis  recollection,  because  the  defendant  was  unable,  in  fact,  to 
afford  the  plaintiff  all  the  information  he  required,  and  had  referred 
him  to  parties  who  would  give  him  such  information,  had  he  chosen 
to  obtain  it  And  the  defendant  believes  that  the  plaintiff  called 
upon  George  Marsden,  and  obtained  from  him  all  the  information 
which  he,  the  plaintiff,  had  sought  from  the  defendant  long  before 
any  proceedings  had  been  instituted  against  the  plaintiff  for  the 
recovery  of  the  principal  money  and  interest  due  to  Sarah  Bowe ; 
and  the  defendant  submits  and  insists,  that  if  the  plaintiff  neglected 
to  apply  to  the  several  parties  for  the  information  he  required,  and 
which  the  defendant  was  unable  to  impart  to  him,  he,  the  plaintiff, 
cannot  now  avail  himself  of  such  negligence  to  defeat  the 
securities." 

It  did  not  appear  whether  the  plaintiff  had  made  any  application  [  1^4  ] 
to  Ann  Bird ;  but,  "  several  years  ago,"  he  called  on  Dodge,  who 
could  give  him  no  information,  but  referred  him  to  Marsden.  He 
called  on  Marsden  in  the  summer  of  1849,  when  Marsden  told  him, 
if  be  would  give  the  dates,  he  would  examine  his  books ;  and  on 
the  1st  of  January,  1850,  he  called  again,  examined  the  books, 
and  obtained  the  information  that  Bird  had  received  part  of  the 
pnrcfaase-money. 

Upon  the  answer  coming  in,  a  motion  was  made  before  Lord 
Langdalb  to  dissolve  the  common  injunction,  which  he,  on  the  6th 
of  June,  1860,  refused ;  but  on  appeal  to  Lord  Truro,  he,  on  the 
3l8t  of  July,  1860,  dissolved  the  injunction,  thinking  that,  from  the 
plaintiff's  conduct,  it  must  be  inferred  that  he  knew  the  facts,  and 
had  disentitled  himself  to  the  injunction  by  reason  of  his  great 
laches. 

The  cause  now  came  on  for  hearing. 

Afr.  Beales^  for  the  plaintiff. 
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Wasok  Mr.  RotipeU  and  Mr.  Rndall^  for  the  defendants. 

The  Master  of  the  Bolls  : 

The  question  is,  whether  the  plaintiff,  when  he  executed  the  deed 
of  covenant  in  1848,  knew,  or  ought  to  have  known,  that,  in  fact,  he 
was  released  from  the  suretyship.  On  that  part  of  the  case  the 
evidence  is  very  material ;  and  the  case  is  relieved  from  much  of 
the  difficulty  which  surrounded  it  when  it  was  before  Lord  Langdale 
and  the  Lord  Chancellor. 

A  communication  takes  place  in  1845,  when  Christian,  the 
[  'iw  ]  solicitor  of  Bowe,  applied  to  the  plaintiff,  and  required  *him  to 
make  good  the  amount  due  to  her ;  and  I  take  it,  at  present,  that  it 
appears  that  Christian  did  not  inform  Wason  (as,  in  my  opinion,  it 
was  his  duty  to  have  done)  of  the  state  of  the  case  in  respect  to  the 
sale  of  the  property.  It  appears  that,  in  answer  to  the  plaintiff's 
questions,  Christian  told  him,  "I  cannot  give  you  the  information,  but 
there  are  three  persons  who  can,  namely,  Marsden,  the  accountant 
of  Bird's  estate,  Ann  Bird,  the  devisee,  and  Dodge,  her  solicitor." 
I  think  the  plaintiff  was  put  on  inquiry  as  to  what  the  state  of  the 
case  was.  I  consider  it  proved  by  the  evidence  that  no  bond  Me 
application  was  made  till  the  beginning  of  1849,  when  Marsden, 
being  applied  to,  said,  ''you  must  give  me  some  dates,  some  clue  to 
it ;  "  and  afterwards,  on  the  Ist  of  January,  1850,  and  on  subsequent 
days,  he  gave  him  all  the  information  required,  and  showed  how  the 
matter  really  stood.  If  it  had  been  shown  that  he  had  refused,  or 
could  not,  previous  to  that  time,  have  given  the  information,  it 
would  be  a  different  thing ;  but  the  plaintiff,  as  soon  as  he  applied, 
gets  all  the  information.  I  have  always  considered  it  to  be  a  rule 
of  equity,  that  where  a  party  relies  on  his  ignorance  of  facts,  he 
must  show,  not  only  that  he  had  not  the  information,  but  that  he 
could  not  with  due  diligence  obtain  it.  Here  he  obtained  the 
information  with  perfect  ease  when  he  applied  for  it. 

Believing  that  he  did  not  know  it  until  the  beginning  of  1850,  I 
must  still  hold  that  he  is  in  the  same  situation  in  equity  as  if  he  had 
had  the  information  in  1848,  because  he  was  then  referred  to  persons 
who  were  wiUing  to  give  it,  and  did  give  it  when  applied  for.  I  am 
of  opinion  that  the  bill  must  be  dismissed. 
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SOAK  V.  DALBT(I). 

(15  Beay.  156.) 

A  mortgagee  in  possession  of  part,  and  allowing  the  mortgagor  to  retain 
possession  of  the  rest,  is  not,  at  the  suit  of  a  subsequent  incumbrancer,  to 
be  charged,  constructively,  as  in  possession  of  the  whole. 

In  this  case  the  defendant,  a  mortgagee,  took  possession  of  part 
of  the  mortgaged  property,  and  received  the  rents,  and  the  daughter 
of  the  mortgagor  was  allowed  to  receive  the  rest. 

It  was  sought,  by  subsequent  incumbrancers,  to  charge  him  con- 
stractively,  as  mortgagee  in  possession  of  the  whole  property. 

Mr.  Hardy,  for  the  plaintiff. 

Mr.  Daniel  and  Mr.  Shee,  for  the  defendant. 

The  Master  of  the  Bolls  was  of  opinion,  that  he  was 
only  to  be  charged  in  respect  of  that  part  of  which  he  had  taken 
possession. 


1852. 
Jan.  22,  28. 

BolU  CohH, 

ROMILLT, 

M.R. 

[156] 


CALVEET  V.  SEBRIGHT  (£). 

(15  Beav.  15&— 160.) 

A.  B.  covenanted  with  his  leasee  for  quiet  enjoyment  as  against  any 
person  *•  claiming  by,  from,  or  under "  him.  An  eviction  by  a  prior 
appointee  of  A.  B.  and  C.  D.  is  a  breach  of  the  covenant.  Held,  also,  that 
the  case  was  not  altered  by  the  grant  to  the  lessee  being  *'  as  far  as  in  his 
power  lay,  or  he  lawfully  might  or  could." 

Thk  Battenhall  estate,  being  vested  in  fee  simple  in  the  father  of  the 
testaliOr,  Sir  John  Sebright,  was,  on  the  8th  of  June,  1793,  conveyed 
to  sach  uses  as  the  testator  and  his  father  should  jointly  appoint, 
and,  in  default,  to  the  father  in  fee.  On  the  6th  of  August,  1798, 
upon  the  marriageof  Sir  John  Sebright,  the  jointpower  *wa8  executed 
by  him  and  his  father,  whereby  the  estate  was  appointed  to  trustees 
on  trust,  to  convey  to  the  father  for  life,  with  remainder  to  Sir 
John  for  life,  with  remainder  to  the  testator's  first  and  other  sons 
in  tail,  with  power  of  leasing  for  twenty-one  years.  The  estate  was 
accordingly  so  conveyed. 

By  indenture  dated  in  1834,  the  testator.  Sir  John  Sebright,  "  as 
far  as  in  his  power  lay,  or  he  lawfully  might  or  could,'*  demised 
part  of  the  hereditaments  to  Lucy  Darby  for  three  lives ;  and  he 


O)  Simmim  v.  Shirley  (1877)  6 
CH-  D.  173,  46  L.  J.  Ch.  875,  37 
T^  T  121,  26  W.  B.  25. 


(2)  Anderson  v.  Oppenheimer  (1880) 
5  a  B.  D.  602,  49  L.  J.  Q.  B.  708. 


1862. 
Feb.  10. 

RidU  Court. 

ROM  ILLY, 

M.R. 
[15«] 


I  ♦IS?  ] 
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calvebt     covenanted  with  her  for  quiet  enjoyment  during  the  three  lives, 

SRB&i'aHT      "  without  any  let,  suit,  denial,  interruption,  or  disturbance  of  or  by 

the  said  Sir  John  Sebright,  his  heirs,  or  assigns,  or  any  other 

person  or  persons  claiming  by,  from,  or  under  him  or  them." 

The  lease  also  contained  a  covenant  for  renewal. 

In  1887,  by  indenture  made  between  Sir  John  Sebright,  his 
eldest  son  Thomas  Sebright,  and  others,  the  hereditaments  were 
conveyed  to  such  uses  as  they  should  jointly  appoint,  and  in  default, 
to  Sir  John  Sebright  for  life,  with  remainder  to  Thomas  Sebright 
in  fee. 

Sir  John  Sebright  died  in  1846 ;  whereupon  his  eldest  son. 
Thomas  Sebright,  brought  an  ejectment,  and  evicted  Lucy  Darby 
from  the  premises  comprised  in  her  lease. 

The  Master,  to  whom  this  matter  had  been  referred,  found,  that 
the  testator  and  his  estate  were  not  subject  to  any  liability,  bj 
reason  of  the  covenants  in  Lucy  Darby's  lease. 

To  this  finding  Lucy  Darby  took  an  exception,  insisting  that  the 
Master  ought  to  have  found,  that  the  testator  and  his  estate  were 
liable  to  Lucy  Darby,  in  respect  of  the  covenants  for  quiet  en  joy  ment 
and  renewal. 

[  158  ]  Mr.  R.  Palmer  and  Mr,  Bigg,  for  Lucy  Darby,  argued,  that 

Sir  Thomas  Sebright  claimed  "  by,  from,  and  under "  Sir  John, 
the  covenantor  for,  except  by  the  execution  of  the  power  of  appoint- 
ment by  his  father.  Sir  Thomas  would  not  have  had  any  right  to 
eject  her ;  that  there  had  been  a  breach  of  the  covenant  for  quiet 
enjoyment,  and  that  therefore  the  estate  of  Sir  John  was  liable  in 
damages.  They  said  that  this  case  was  governed  by  Unrd  v. 
Fletcher  (i),  where  a  fine  was  levied  of  Skfeme  covering  estate,  and 
the  husband  and  wife  having  a  joint  power  to  declare  the  uses  of 
the  fine,  appointed  the  estate  in  remainder  to  A.  The  husband 
made  a  lease,  and  covenanted  for  quiet  possession  against  any 
persons  claiming  under  him,  and  afterwards  A.  evicted  the  tenant. 
It  was  held,  that  an  action  would  lie  against  the  husbcuid^s 
executors,  upon  the  covenant  for  quiet  enjoyment.  (They  also 
cited  Butler  v.  Lady  Sivinnei*ton  (2)  ;  and  Lady  Caiman  v. 
Pidteney  (3).) 

Mr.  Lloyd  and  Mr.  Erskine,  contra,  argued  that  Sir  Thomas 
Sebright  did  not  claim  under  Sir  John,  but  under  the  creator  of 

(1)  1  Doug.  43.  (3)  3R.  B.  8  (2  Yes.  Jr.  oH). 

(2)  Cro.  Jac.  656. 
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the  power,  viz.,  the  father  of  Sir  John,     Secondly,  that  the  opera-      Calvbrt 

tion  of  the  covenant  was  restricted  to  the  enjoyment  of  the  limited    sbbr^'oht 

estate,  granted  by  the  lease  which  was  only  such  estate  "  as  far  as 

in  the  lessor  s  power  lay,  or  he  lawfully  might  or  could  "  grant  it. 

That  a  covenant  should  be  expounded  with  regard  to  the  context 

and  intent  of  a  deed  (i) ;  thus  a  covenant  to  make  such  assurance 

as  should  be  reasonably  devised  must  be  of  such  assurance  as 

differs  not  with  the  grant :  The  Earl  of  Chxnrickard  v.   Viseount 

Li$le  (2).     That  here   the  very   terms   of  the  grant  showed   the 

existing  doubt  as  to  the  ability  of  the  grantor  to  demise  for  lives ; 

and  *the  intention  of  the  parties  was,  on  the  one  hand,  merely  to       [  *^^^  1 

grant,  and,  on  the  other,  to  accept  such  title  as  the  grantor  could 

lawfully  give. 

Mr.  Roupellf  [for]  the  executor,  took  no  part  in  the  discussion. 

The  Master  of  the  Bolls: 

In  this  case  I  am  of  opinion,  that  the  Master's  finding  cannot  be 
supported.  I  should  be  inflicting  considerable  injustice  if  I  were  to 
give  a  construction  to  the  covenant  for  quiet  enjoyment,  which 
would  narrow  the  rights  of  the  lessee  in  the  mode  proposed. 

It  is  said  that  the  lessee  is  not  entitled  to  any  compensation  for 
her  eviction,  and  that  for  two  reasons  :  first,  because  it  is  clear  on 
the  face  of  the  deed  itself,  that  the  testator  did  not  mean  to  assert 
that  he  was  entitled  to  grant  such  an  interest  as  he  purported  to 
give.  This  made  me  inquire  whether  there  was  any  evidence  of 
the  les8ee*s  having  notice  that  the  lessor  had  no  title  to  grant  this 
lease.  If  she  had,  a  different  consideration  would  arise ;  and  it 
might  then  be  properly  said,  that  she  could  only  take  such  title  as 
she  knew  could  be  granted  to  her.  On  the  one  hand,  we  know  that, 
in  practice,  a  lessee  is  never  allowed  to  look  into  the  lessor's  title ; 
and,  on  the  other  hand,  a  person  granting  a  term  must  be  taken  to 
know  his  own  title,  and  to  assert  that  he  has  power  to  grant  that 
which  he  purports  to  grant.  The  words  **as  far  as  he  lawfully 
can,"  are  implied  without  their  being  used.  A  man  can  only  be 
taken  to  grant  that  which  he  lawfully  can  ;  and  by  such  words  as 
these,  he  cannot  mean  to  assert  that  he  is  not  entitled  lawfully  to 
grant  such  a  lease.  To  induce  me  to  construe  these  words  to  be 
an  intimation  to  the  lessee  that  the  lessor  is  not  entitled  to  do  what 
lie  professes  to  do,  I  should  require  either  some  express  authority, 

(I)  3  Coin.  Dig.  274,  Covenant  D.  1.  (2)  Hob.  273. 
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Calvbrt     or  some  expresfiion  of  *donbt  upon  the  face  of  the  lease  that  there 
Sbrri'oht.     ^^b  ^  defect  as  to  the  title.    In  the  absence  of  any  such  aathoritj 
[  *160  ]       or  expression,  I  am  of  opinion  that  the  defect  was  not  disclosed  by 
these  words. 

The  other  question  is,  whether  Thomas  Sebright  is  a  person 
**  claiming  by,  from,  or  under  "  his  father  within  the  terms  of  the 
covenant.  I  concur  in  the  rule  of  construction  of  covenants  as 
stated  in  Comyns ;  and  that  is  the  very  principle  on  which  I  am 
bound  to  decide  this  case.  This  covenant  is  to  be  considered 
according  to  the  true  intention  of  the  parties  to  the  deed.  Was  it 
not  the  intention  that  the  estate  should  be  continued  to  the  lessee 
during  the  whole  term  for  which  it  was  granted  ?  and  does  not  the 
covenant  affirm,  that  the  grantor  had  neither  done  nor  would  do 
anything  to  prejudice  the  title  of  the  lessee  to  that  term  ?  If  I  held 
that  the  covenant  only  affected  such  estate  as  the  lessor  had,  or  was 
confined  to  the  persons  claiming  under  him  any  interest  he  might 
then  have  in  the  land,  I  should  be  giving  a  qualification  to  an 
unrestricted  covenant.  In  many  cases  such  a  covenant  is  a  great 
security  for  the  title  ;  and  I  am  of  opinion,  that  these  words  ought 
to  be  construed  in  their  largest  possible  terms,  and  that  when  a 
person  having  a  power  to  appoint  executes  that  power,  the  appointee 
does,  in  fact,  obtain  the  estate  ** by, from,  or  under"  the  appointor, 
and,  consequently,  that  any  eviction  by  the  appointee  comes  within 
the  terms  of  a  covenant  for  quiet  enjoyment  as  against  all  persons 
claiming  "  by,  from,  or  under  **  the  grantor. 

There  has  therefore  been  a  breach  of  covenant  in  this  case  ;  and 
the  estate  of  Sir  John  Sebright  is  liable  to  the  lessee,  for  the 
amount  of  the  loss  sustained  by  her  by  being  turned  out  of  the 
property  by  Thomas  Sebright  (l). 


1862.       Thk  SUTTON  HARBOUR  IMPROVEMENT  COMPANY 
^'^'l''-  V.  HITCHENS. 

(ISBeav.  161—165.) 

A  suit  having  been  instituted  on  the  authority  of  a  reported  case,  which 
was  afterwards  reversed,  the  Court,  after  looking  simply  into  the  re<x)ni. 
dismissed  it  without  costs. 

[Affirmed  on  appeal,  with  a  variation  giving  the  defendant  the  costs  of  the 
motion  to  dismiss,  as  reported  in  1  D.  M.  &  G.*  161 ;  see  91  B,  B.  at  p.  52.] 

(1)  See  Evans  v.  Vaughan,  28  B.  B.  250  (4  B.  &  C.  261). 
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PEARD  V.  KEKEWICH.  i862. 

(15  Beav.  166—174  ;  S.  C.  21  L.  J.  Ch.  456.)  ^!!l!**'' 

]Keal  estate  was  devised  to  trustees  in  trust  for  A.  for  life,  with  i*emaiiider    ^*'^'*  Court, 
to  any  of  his  children,  as  he  should  appoint.     At  the  date  of  the  will  A.  had      Bomilly, 
no  cldld,  but  at  the  death  of  the  testator  he  had  a  son,  B.,  three  years  old. 
A.,  by  will,  appointed  to  trustees  and  their  heirs,  in  trust  for  B.  and  his         L  ^^^  J 
heirs,  and  to  be  convej-ed  to  him  at  twenty-three,  with  a  gift  over  to  other 
sons  if  B.  died  under  twenty-one  ;  and  he  directed  the  rents  to  be  accumu- 
lated until  B.,  or  such  other  sons,  should  attain  twenty -three,  and  then  to 
pay  them  over:   Held,  that  the  gift  was  not  too  remote,  and  that  the 
direction  to  accumulate  was  valid. 

This  was  a  special  case  under  the  following  circumstances : 

The  testator  Shuldbam  Peard,  by  his  will  dated  the  15th  of  June, 
1829,  devised  his  real  estates  to  trustees  in  fee,  in  trust  for  his  son 
George  Peard  for  life,  with  remainder  for  all  and  every  or  any  one 
or  more,  to  the  exclusion  of  the  others  or  other  of  them  of  the 
children  of  George  Peard,  as  George  Peard  should  by  deed  or  will 
appoint,  and,  in  default,  upon  trust  for  all  and  every  the  children 
of  George  Peard  in  tail. 

On  the  29th  of  June,  1829,  the  plaintiff  George  Shuldham  Peard 
the  eldest  son  of  George  Peard,  was  born ;  and  the  testator  after- 
wards made  a  codicil  to  his  will  on  the  4th  of  June,  1881,  and  he 
died  in  December,  1882. 

In  1886,  George  Peard  made  his  will,  whereby  he  executed  the 
power  of  appointment  given  him  by  his  father's  will;  and  he 
thereby  appointed  the  estates  to  trustees  and  their  heirs,  "  in  trust 
for  his  son  George  Shuldham  Peard,  his  heirs,  executors,  adminis- 
trators, and  assigns ;  and  to  be  respectively  conveyed,  assigned,  and 
assured  to  him,  when  and  as  he  should  ^attain  the  age  of  twenty-  [  *167  ] 
three  years ;  and  in  case  his  son  George  Shuldham  Peard  should 
die  before  he  should  have  attained  the  age  of  twenty-one  years,  to 
the  use  of  the  second,  third,  fourth,  and  all  and  every  the  other  son 
and  sons  of  his  the  said  testator's  body,"  in  succession  in  tail,  and 
to  be  conveyed  to  them  as  they  should  attain  twenty-three.  He 
directed  the  trustees  to  pay  50/.  a-year  for  the  maintenance  and 
education  of  the  plaintiff  until  the  age  of  seventeen,  and  250/.  a-year 
afterwards ;  but  did  not  state  when  that  allowance  was  to  cease. 

"  And  subject  as  aforesaid,  he  thereby  directed  the  trustees  or 
trustee,  from  time  to  time,  to  invest  all  the  clear  residue  of  the 
rente  and  profits  which  should  remain  after  satisfying  and  dis- 
charging the  yearly  sums  of  50/.  and  250/.,  and  all  necessary 
outgoings  in  respect  of  the  said  real  estates  thereinbefore  appointed 
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Pbard  in  Government  or  public  securities  to  accumulate,  and  also  to 
Kkkkwich.  accumulate  the  accumulations  in  like  manner,  until  his  son  George 
Shuldham  Peard,  or  such  other  sons,  as  aforesaid,  should  first 
attain  the  age  of  twenty-three  years;  and  on  his  or  their  tirbt 
attaining  that  age,  then  upon  trust  to  pay,  assign,  and  make  over 
all  such  securities  and  accumulations  unto  George  Shuldham 
Peard,  or  to  such  other  sons,  as  aforesaid,  who  should  live  first  to 
attain  that  age,  his  executors,  administrators,  and  assigns,  for  his 
and  their  own  absolute  use  and  benefit." 

George  Peard  died  in  1887,  and  the  plaintiff  attained  twenty-one 
on  the  29th  of  June,  1850.  This  was  a  case  for  the  opinion  of  the 
Court  on  different  questions  arising  under  the  two  wills. 

Mr.  Wfdpole  and  Mr.  Amphlett,  for  the  plaintiff,  [as  to  the 
validity  of  the  devise,  cited  Williams  v.  2'eale  (1),  Lord  Dungannon  v. 
Smith  {2)  f  Ring  v.  Hard  wick  (3),  Carver  v.  Bowles  (4)  ;  and  as  to  the 
trust  for  accumulation.  Lord  Southampton  v.  The  Marquis  of  Hert- 
ford (5),  Marsliall  v.  Hollo  war/  (6),  and  Browne  v.  Stoughton  (7). 
[  i<>»  ]  The  plaintiff  is  therefore  entitled  to  the  rents,  which  are  payable 

immediately,  without  waiting  for  his  attaining  twenty-three: 
Saunders  v.  Vautieris),  Jackson  v.  Marjoribanks  (9),  Curtis  v. 
Lukin  (10),  Rocke  v.  Rocke  (ll).] 

Mr.  Lloyd  and  Mr.  J.  H.  Palmer,  contra,  [as  to  the  vesting, 
cited  Holliday  v.  Overton  (12) ;  and  as  to  the  trust  for  accumulation, 
Porter  v.  Fox{\'S)']. 
1170]  If  the  gift  to  the  plaintiff  be  not  vested,  and  the  direction  for 

accumulation  void,  the  accumulations  will  be  unappointed  by  the 
second  will,  and  be  divisible  between  all  the  children  equally. 

Mr.  Nalder,  for  the  executors  and  trustees. 

[^Boraston's  case  (14),  Leeming  v.  Sherratt  (lo),  Leake  v. 
Robinson  (16),  were  also  cited.] 

[  171  ]       The  Master  of  the  Bolls  : 

I  have  no  doubt,  on  the  first  question,  that  the  will  was  a  good 

(1)  77  R.  K.  100  (6  Hare,  251).  (9)  56  B.  i:.  21  (12  Sim.  93). 

(2)  69  R.  R.  137  (12  01.  &  Fin.  546).  (10)  69  R  R.  442  (o  Beav.  loo). 

(3)  50  R.  R.  202  (2  Beav,  352}.  (11)  73  R.  R.  284  (9  Beav.  66). 

(4)  34  R.  R.  102  (2  Rubs.  &  My.  301).  (12)  Ante,  p.  176. 

(5)  13  R.  R.  18  (2  V.  &  B.  64).  (13)  38  R,  R.  166  (6  ^hl  486). 

(6)  19  R.  R.  94  (2  Swanst  432).  (14)  3  Co.  Rep.  19. 

(7)  65  R.  R  609  (14  Sim.  369).  (16)  62  R  R,  1  (2  Hare,  14). 

(8)  64  B,  R  286  (Cr.  &  Ph.  240).  (16)  16  R  R  168  (2  Mer,  363) 
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exercise  of  the  power  of  appointment.    With  respect  to  the  second       Pbard 
question,  I  also  think  tht&t  clear  and  distinct.  Kbkbwioh. 

It  is  to  be  observed,  that  the  property  is  given  to  trustees,  in  trust 
for  the  testator's  son  George  Shuldham  Feard,  his  heirs,  executors, 
administrators,  and  assigns.  The  plaintiff  contends  that  I  am  to 
stop  there;  and  I  am  of  that  opinion,  although  the  defendant 
insists  that  I  must  necessarily  mix  it  up  with  the  sentence  which 
follows  afterwards.  Now,  if  you  stop  there,  the  absolute  gift  in  fee 
simple  is  complete. 

Bnt  it  is  argued,  that  I  cannot  separate  that  gift  from  the  words 

^hich  follow  afterwards,  which,  it  is  said,  are  mixed  up  with  it. 

That  appears  to  me  contrary,  not  only  to  the  true  grammatical 

construction  of  the  sentence,  but  to  the  various  authorities  in  which 

similar  and  analogous  words  have  been  construed.     There  might 

possibly  have  been  some  question  if  it  had  gone  on  to  say  *'  in  trust 

lor  his  son,  his  heirs,  and  assigns,  to  be  conveyed  and  assigned  at 

the  age  of  twenty-three  years ; "  but  the  word  "  and  "  makes  a 

distinct  separation  and  division  between  the  two  sentences,  giving 

it  to  the  trustees  in  trust  for  the  son,  his  heirs,  and  assigns,  and  to 

be  conveyed,  assigned,  and  assured  to  him  when  and  as  he  attains 

the  age  of  twenty-three  years.     This  does    make  a  distinction 

between  the  gift  to  him  and  the  period  when  he  is  to  have  the 

complete  and  absolute  enjoyment  of  the  property  by  conveyance. 

Tliis  is  made  clear  by  the  subsequent  direction  to  accumulate  the 

rents  until  the  age  of  twenty- three  years ;  and  it  is  made  still  more 

distinct  by  what  follows,  because  it  directs  *that  in  case  the  son       [  *172  ] 

should  die  before  he  attained  twenty-one  years  of  age,  then  the 

estate  was  to  go  over  to  the  second,  third,  fourth,  and  every  other 

son. 

This  observation  forces  itself  upon  the  mind  of  every  person 
reading  this  sentence,  viz. :  that  if  the  construction  contended  for 
i>y  the  defendant  in  this  case  be  admitted  by  the  Court  to  be 
correct,  then  what  is  to  take  place  if  George  Shuldham  Peaid 
shoald  happen  to  die  after  having  attained  twenty-one,  and  before 
be  attained  twenty-three  ?  According  to  the  argument,  he  would 
not  have  obl.^ined  a  vested  interest,  and  the  gift  over  would  not 
take  effect ;  and,  consequently,  although  the  testator  had  evidently 
endeavoured  to  provide  for  every  event,  here  would  be  a  case 
manifestly  unprovided  for  by  the  will.  But  that  is  made  perfectly 
distinct  and  intelligible  if  the  gift  be  to  the  son  in  fee  simple,  but 
trj  be  conveyed  to  him  so  that  he  is  to  have  the  full  benefit  of  the 
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Pbabd       gift  at  the  age  of  twenty-three,  with  accumulations  in  the  mean- 
Kbkbwioh.    time,  but  a  gift  over  if  he  should  not  attain  the  age  of  twenty-one. 

Similar  cases  constantly  occur  in  legacies.  Porter  v.  Fox  (i)  is 
no  authority  for  holding  the  contrary,  because,  in  that  case,  there 
was  an  interest  given  to  trustees  in  trust  to  accumulate  the  rents 
for  the  benefit  of  certain  persons. 

The  moment  you  direct  the  rents  to  accumulate  for  certain 
persons,  it  shows  that  they  are  not  to  have  a  vested  interest  in  it 
on  the  death  of  the  testator,  because,  if  that  were  so,  there  could  be 
no  accumulation  ;  and  then  the  testator  himself  must  fix  the  period 
[  *lTi  ]  of  the  accumulation,  and  in  that  case,  he  had  fixed  it  at  the  age  *of 
twenty -five ;  the  consequence  of  which  was,  that  there  was  no  gift 
to  them  until  they  attained  that  age.  Leake  v.  Robinson  (2)  is  also 
perfectly  clear ;  in  that  case,  the  estates  were  given  to  trustees  to 
receive  the  rents,  and  to  apply  such  portion  thereof  as  might  be 
thought  proper  for  the  maintenance  of  certain  persons.  That  is 
no  gift  to  those  persons,  it  is  a  mere  trust  to  apply  the  rents  for  the 
benefit  of  certain  children.  When  is  that  trust  to  cease?  The 
trust  is  to  cease  when  they  attain  the  age  of  twenty-five ;  and  then, 
and  not  till  then,  the  trustees  were  to  pay  over  to  them  certain 
shares.  Sir  William  Grant  held,  no  doubt  in  accordance  with  all 
former  and  subsequent  decisions,  that  there  was  no  gift  to  them 
until  they  attained  the  age  of  twenty-five,  the  onl}*  gift  being  con- 
tained in  the  words  directing  the  payment. 

Here  there  appears  to  me  to  be  a  distinct  gift,  independent  of  any 
words  of  payment.  There  is  no  direction  here  that  the  estates 
shall  not  be  vested  in  George  Shuldham  Feard  until  twenty-three, 
but  merely  that  they  shall  be  conveyed  to  him  when  he  attains 
that  age. 

I  am  therefore  of  opinion,  that  George  Shuldham  Peard  took  an 
estate  in  fee  simple  upon  the  death  of  the  testator,  liable  to  be 
divested  in  case  of  his  death  under  the  age  of  twenty-one  years 
(which  event  has  not  occurred),  and  with  a  direction  that  the 
estates  should  be  regularly  conveyed  and  assured  to  him  upon 
attaining  the  age  of  twenty-three. 

With  respect  to  the  trust  for  accumulation,  I  am  also  of  opinion 

that  it  is  governed  by  the  principle  and  authority  of  WiUiams  v. 

Teale  (8).    This  is  the  case  of  a  power  of  appointment  amongst 

[  *174  ]       a  certain  class,  and  the  *donee  of  the  power  cannot  appoint  to  any 

(1)  38  E.  R.  156  (6  Sim.  486).  (3)  77  R  E.  100  (6  Hare.  239). 

(2)  16  E.  B.  168  (2  Mer.  363). 
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person  whom  the  original  creator  of  the  power  could  not  himself 
have  given  it.  The  testator  gives  a  power  to  the  donee  of  the 
power  to  divide  the  estate  between  one  or  more  children,  exclusive 
of  the  others,  in  such  shares  and  proportions  as  he  shall  think  fit 
by  will.  At  the  time  when  that  power  came  into  efTect  there  was 
one  son  alive.  Why  could  not  the  original  testator  have  given 
a  limited  estate  to  that  son,  if  he  had  thought  fit,  or  directed  there 
should  be  an  accumulation  until  that  son  attained  the  age  of 
twenty-three  years,  he  being  at  that  time  of  the  age  of  three  years 
and  upwards?  Being  of  opinion  that  the  first  testator  had  the 
power  of  doing  so,  I  am  also  of  opinion  that  the  second  testator  had 
the  power  of  directing  that  accumulation  in  favour  of  the  eldest 
son. 

With  respect  to  the  other  sons,  no  point  arises,  and  I  shall 
therefore  express  no  opinion. 

Declare,  that  he  took  a  vested  interest  liable  to  be  divested  on 
his  death  under  twenty-one,  and  that  the  direction  to  accumulate 
until  he  attains  twenty-three  is  valid. 


Peard 

r, 
Ebkewioh. 


HILES  V.  MOORE. 

(15  Beav.  175—183.) 

Bdoeiver  against  a  mortgagee  in  possession  granted  after  decree,  on  the 
application  of  another  mortgagee,  a  co-defendant. 

A.  B.,  the  third  mortgagee,  took  possession,  and  then  bought  up  the  first 
mortgage.  Having  retained  possession  many  years,  and  received  a  con- 
siderable sum,  a  receiver  was  appointed  against  him,  on  the  application  of 
the  second  mortgagee,  the  affidavit  of  A.  B.  not  satisfactorily  showing  that 
anything  remained  due  on  the  first  mortgage. 

This  was  a  redemption  suit  instituted  hy  a  mortgagor ;  and  the 
contest  on  the  present  occasion  was  between  two  co-defendants, 
Mr.  Moore  and  Mrs.  Williams,  who  were  mortgagees. 

The  first  mortgage  for  a  sum  of  l,700i.,  secured  on  the  corpus  of 
the  estate,  was  vested  in  Gleadow ;  the  next,  which  was  on  the  life- 
estate,  appeared  to  be  a  mortgage  dated  in  February,  1825,  for 
200/.,  vested  in  Mrs.  Williams;  the  next,  on  the  life-estate,  was 
dated  in  February,  1827,  and  for  lOOZ.  was  vested  in  Mr.  Moore. 
Mr.  Moore  claimed  2,8002.,  Mrs.  Williams  other  mortgages  on  the 
life-estate,  but  the  priorities  of  the  charges  had  not  as  yet  been 
determined.  In  March,  1836,  Moore  entered  into  possession  as  mort- 
gagee of  the  life-estate,  and  subsequently,  in  1837,  he  purchased 
Gleadow's  mortgage  of  1,700Z.  charged  on  the  fee. 

B,iu — vol*,  xcn.  ^^ 
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HiLEB  The  bill  was  filed  by  the  mortgagor  in  1841,  for  a  redemption, 

Moors.  ^^^  ^^^  decree,  made  in  June,  1848,  after  certain  declarations, 
referred  it  to  the  Master,  to  ascertain  the  amount  dae  on  the 
several  mortgage  securities,  and  what  had  been  expended  by  the 
mortgagees  ''for  substantial  repairs  and  lasting  improvemente ;** 
and  he  was  to  ascertain  the  amount  due  to  the  several  incum- 
brancers, and  the  priorities  of  the  several  mortgagees,  and  to  charge 
Moore  with  an  occupation  rent. 

Great  delay  having  occurred  in  the  prosecution  of  the  reference, 
&c.,  the  Master  made  a  separate  report  in  June,  1850,  as  to  part 
[•176]  only  of  the  matters  referred  to  *him;  namely,  the  occupation 
rents  and  the  mortgages  of  Mrs.  Williams.  He  found  the  several 
securities  of  Mrs.  Williams,  and  that  4,623Z.  was  due  to  her ;  and  he 
charged  the  defendant  Moore  with  5,800Z.  for  occupation  rent  of 
the  premises,  being  at  the  rate  of  SOOZ.  a  year,  from  1886  to  1842, 
and  850L  a  year  subsequently ;  but  his  report  went  no  further. 

Moore  took  exceptions  to  this  report,  which,  after  argument, 
were  now  overruled,  and  a  petition,  which  had  been  presented 
by  Mrs.  Williams,  came  on.  It  stated  the  decree  and  report,  and 
after  alleging  that  the  mortgage  for  1,700Z.  was  the  only  one  prior 
to  her  own,  and  that  all  monies  thereon  had  been  paid,  and  show- 
ing great  delay  on  the  part  of  Moore  and  the  plaintiff  in  the 
prosecution  of  the  inquiries,  and  that  she  had  in  vain  endeavoured 
to  urge  forward  the  proceedings,  prayed  the  confirmation  of  the 
report  and  the  appointment  of  a  receiver. 

Moore,  in  his  affidavit  in  opposition,  stated  as  follows :  **  And 
1  further  say,  that  I  firmly  believe,  that  on  taking  my  said  accounts 
in  the  Master's  office,  it  will  be  found  that,  not  only  the  said 
principal  sum  of  1,7002.,  but  also  the  several  other  principal  sums 
of  money  due  to  me  on  my  said  mortgage  securities  in  the  pleadings 
mentioned  have  not,  nor  hath  any  or  either  of  them,  been  paid  off; 
but  that  the  whole  of  the  said  sum  of  1,700/.,  and  the  greater  part 
of  the  other  sums  of  money,  still  remain  due  on  the  said  several 
securities." 

The  interest  on  1,700/.  and  2,800/.,  and  the  premiums  on  two 
policies,  together  with  land-tax,  property-tax,  and  insurance, 
amounted,  as  he  said,  to  299/.  a-year. 

Mr,  Elmaley  and  Mr.  O.  L.  Russell,  in  support  of  the  petition : 

[  177  ]  *     *    It  may  be  true  that  a  large  sum  is  due  to  Mr.  Moore  ;  but 

he  is  bound  to  show  that  something  is  dUQ  to  him  on  (^  mortgage 
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prior  to  that  of  Mrs.  Williams,  for  he  eannot  avail  himself  of  his        Hiues 
possession  to  pay  off  his  own  incambrances,  which  are  subseqaent       moorb. 
to  Mrs.  Williams' :  Berney  v.  Sewell  (i).     It  is  evident  that  the  first 
charge  of  1,7002.  has  been  paid  off,  for  he  has  received  out  of  the 
estate  5,3002.     *     *     * 

Mr.  Stuart,  for  the  plaintiff,  supported  the  application.  [  178  ] 

Mr.  Campbell  and  Mr.  Fisher,  for  Moore.     *     *     * 

The  Master  of  the  Bolls:  [  >79] 

Though  I  have  had  considerable  difficulty  in  this  case,  I  think 
that  the  proper  mode  of  applying  the  rule  of  the  Court  is  to  grant 
a  receiver.  The  reason  is  this:  in  the  first  place  it  is  to  be 
observed,  that  in  cases  of  this  description,  and  to  avoid  complica- 
tion, the  Court,  where  the  priorities  are  not  admitted,  sends  a 
reference  to  the  Master,  to  ascertain  the  priorities,  in  order  that  it 
may  make  a  decree,  enabling  the  mortgagees,  according  to  their 
priorities,  to  redeem  and  foreclose  each  other  in  succession.  That, 
therefore,  is  an  answer  to  the  observation,  *'  that  though  a  receiver 
was  asked,  it  was  refused  at  the  hearing."  If  refused,  it  was  no 
doabt  because  it  could  not  be  asked  for  by  the  plaintiff,  for  there 
coald  be  no  pretence  for  granting  him  a  receiver  against  his 
mortgagee  in  possession,  and  one  co-defendant  could  not  ask  it 
against  another. 

A  reference  was  sent  to  the  Master  to  inquire  into  the  priorities. 
The  Master  has  made  a  separate  report  on  two  matters  only ; 
namely,  the  amount  due  to  the  defendant  Mrs.  Williams,  and  the 
amount  with  which  the  defendant  Moore  is  to  be  charged  in 
respect  of  his  occupation  of  the  premises.  The  case  is  then 
brought  on,  upon  exceptions  to  this  report,  and  the  Court  having 
disposed  of  those  exceptions,  the  amount  due  to  Mrs.  Williams, 
and  the  amount  with  which  the  defendant,  Mr.  Moore,  is  to  be 
charged  in  respect  of  his  occupation  of  the  premises,  has  been 
definitively  ascertained. 

The  rule  of  the  Court  is,  that  it  will  not  grant  a  receiver  against       [  iso  ] 
a  mortgagee  in  possession  when  anything  is  due  to  him ;  but  this 
means  against  a  prior  and  not  a  subsequent  mortgagee  in  posses- 
sion ;    that  is,  a  prior  mortgagee  having  anything  due  to  him  is 
enfcitlod  to  retain  that  possession  until  he  is  fully  paid.    But  Lord 

(I)  21  K.  E.  265  (1  J.  &  W,  660). 

24—2 
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HILE8  Eldon,  in  the  case  of  Codrington  v.  Parker  (i),  stated,  that  the 
MooBB.  Court  will  not  allow  that  rule  to  prevail  in  cases  where  the  con- 
duct of  the  mortgagee  himself  has  rendered  it  impossible  for  any 
person  to  ascertain  whether  anything  is  due  to  him  or  not.  I 
understand  Lord  Eldon's  observation  to  apply,  not  to  a  case  which 
has  been  before  the  Master,  but  to  one  previous  to  any  such 
reference.  Lord  Eldon  makes  this  observation :  "  I  have  very 
little  doubt,  except  whether  I  should  appoint  a  receiver  at  present, 
or  give  time  to  answer  that  question  ;  "  that  is,  whether  he  should 
allow  further  time  to  enable  the  mortgagee  to  explain  by  affidavit 
what  was  due  to  him.  Ultimately,  he  gave  leave  to  the  mortgagee 
to  make  an  affidavit  as  to  the  sum  due  to  him,  declaring,  how- 
ever, that  if  that  information  should  not  be  given,  the  order  for  a 
receiver  should  be  made.  The  case  was  not,  I  believe,  mentioned 
again;  but  the  concluding  observations  of  Lord  Eldon  are  very 
distinct  with  regard  to  the  rule  which  the  Court  applies  to  cases  of 
this  description. 

I  forbear  going  into  the  consideration  of  the  conduct  of  the 
parties  in  the  Master's  office ;  it  is  very  difficult  to  deal  with  such 
matters.  But  this  is  obvious,  that,  in  the  Master's  office,  a  mort- 
gagee in  possession  has  a  very  great  facility  in  retaining  it^  for 
when  the  Master  finds  one  point  in  the  account  against  him,  he 
may  ask  the  Master  to  make  a  separate  report,  and  then  except  to 
[  *i8i  ]  it,  ^whereby  the  proceedings  are  necessarily  paralysed  until  the 
exceptions  have  been  disposed  of.  The  mortgagee  in  possession 
has  therefore  very  great  facilities  for  delaying  the  Master  in 
making  his  report  with  respect  to  the  amount  which  is  due  against 
him.  The  defendant  in  this  case  has  not  taken  the  course  which 
Lord  Eldon  allowed  in  the  case  of  Codnngton  v.  Parker  (2) ;  he 
has  made  an  affidavit  with  respect  to  what  he  claims  to  be  due  to 
him,  but  his  assertions  are  so  vague,  that  it  is  impossible  for  the 
Court  to  act  upon  them.  He  says,  generally,  he  believes  that 
when  the  accounts  are  taken,  it  will  be  found  that  the  1,700/.  and 
the  greater  part  of  the  other  sums  still  remain  due :  there  is  no 
fixed  sum  mentioned,  and  there  is  no  account  given  from  which  it 
could  be  ascertained. 

What  I  look  at  in  this  case  is,  the  question  of  the  real  priorities 
of  incumbrancers  upon  the  property.  I  apprehend  that  it  is  not 
the  rule  of  the  Court  that  a  third  mortgagee,  who  advanced  his 

(1)  16  Ves.  470.  (2)  16  Yen,  469. 
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money  with  notice  of  the  second  mortgage,  and  who  has  taken  Hilbs 
possession,  and  has  then  bought  up  the  first  incumbrance,  can  moobe. 
retain  it  as  against  the  second,  after  the  first  has  been  paid  off.  It 
was  for  that  reason  that  I  asked,  whether  Mr.  Moore  could  tack 
bis  mortgages  together;  and  I  now  understand  that  there  is  no 
question  as  to  the  priorities  of  these  mortgages,  except  as  to  the 
times  when  the  monies  were  advanced.  They  must  therefore  be 
paid  off  according  to  their  dates. 

The  first  mortgage,  after  6leadow*s,  as  appears  by  the  Master's 
report,  is  a  mortgage  upon  the  life-estate  to  Mrs.  Williams,  dated 
in  February,  1825,  and  for  200Z.  The  next  mortgage  is  to  Mr. 
Moore,  dated  February,  1827,  for  the  sum  of  iOOl.  Then,  in  1829, 
there  are  ♦two  sums  of  l,100i.  advanced  by  Mrs.  Williams ;  so  that  [  •182  ] 
before  the  month  of  August,  1832,  when  Moore  advanced  the  first 
sum  of  556Z.,  there  was  1,800Z.  due  to  Mrs.  Williams.  If  the  first 
incumbrance  has  been  paid  off,  I  think  it  by  no  means  clear,  that 
Mr.  Moore  is  entitled  to  apply  the  rents  in  paying  himself  all  the 
monies  he  subsequently  advanced,  notwithstanding  there  were 
other  mortgages  prior  to  his  at  the  time  he  advanced  the  money, 
and  of  which  he  had  notice.  That  would  be  giving  an  advantage 
to  a  mortgagee  in  possession  which  I  have  never  yet  heard  of ;  but 
I  do  not  intend  to  decide  that  question. 

In    the  course   of    the   suit,   he  has   paid   off   Mr.   Gleadow's 

mortgage,  which  is  a  prior  charge,  and  the  interest  of  which  is  86/. 

a-year,  and  which  for  fifteen  years  amounts  to  1,275/. ;  but,  on  the 

other  hand,  he  stands  charged  with   6,800/.   received  from  the 

estate ;  the  consequence  would  be,  that  his  first  charge  has  been 

paid,  and  by  his  affidavit  he  gives  me  no  means  of  seeing  whether 

Iboee  sums  which  he  advanced  prior  to  Mrs.  Williams'  mortgage 

have  or  not  been  paid.    I  am  not  going  to  put  a  later  mortgagee 

into  possession,  but  I  cannot,  in  this  state  of  things,  allow  this 

gentleman  to  go  on  receiving  the  rents  of  this  estate,  amounting  to 

S50L  a-year,  when  the  possible  effect  of  it  may  be,  that  if  the 

tenant  for  life  should  die,  the  whole  interest  of  those  who  have 

advanced  money  upon  the  life-estate  may  be  destroyed,  by  reason 

that  it  may  not  be  possible  to  make  Mr.  Moore  refund,  should  the 

Court  ultimately  order  him  so  to  do.    In  that  state  of  affairs,  and 

it  appearing  that  the  mortgagee  does  not  show  me  that  anything  is 

dae  to  him  upon  the  mortgage  prior  to  that  of  Mrs.  Williams — on 

the  contrary,  a  balance  appearing  pnmd  facie  due  from  him — I  am  of 

opinion,  that  this  Court  ought  to  grant  a  receiver  for  the  *purpose       [  nss  ] 
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HiLEs       of  protecting  the  rents  of  the  estate,  so  that  they  may  be  duly 
MooRB.      apportioned  among  the  parties  who  the  Court  may  ultimately  find 
entitled  to  them. 

^  Receiver  granted. 

18^2.  WILKINSON  V.  HARTLEY. 

Feb,  17. 
(loBeav.  183—189.) 

On  a  sale  by  a  trustee,  he  stipulated,  that  his  receipt  should  he  deemed 
m'r^^'  an  effectual  and  conclusive  discharge,  and  that  the  purchaser  should  not 

require  the  concurrence  of  the  heir  or  cestui  que  trust.     A  decree  was  made 
*-        -'  for  specific  perfoiinance  and  reference  as  to  title.     The  Master  found  in 

favour  of  the  trustee ;  and  upon  exce])tion8,  the  purchaser  contended,  that 
the  rule  as  to  the  concurrence  of  the  cestuis  que  trust  being  one  for  their 
protection,  it  was  a  breach  of  trust  to  stipulate  that  they  should  not 
concur :  but  the  Coubt  held  the  ]X)int  concluded  by  the  decree. 

The  rule,  that  the  costs  of  a  suit  for  specific  performance  depend  upon 
when  the  title  was  first  shown,  is  to  be  strictly  adhei^ed  to. 

In  1802,  Thomas  Wilkinson  devised  some  property  to  the  plainti£f 
David  Wilkinson,  in  trust,  to  sell  and  divide  the  produce  between 
himself  and  his  six  brothers  and  sisters,  and  the  issues  of  their 
respective  bodies. 

The  plaintiff,  in  July,  1845,  contracted  to  sell  the  property  to  the 
defendant,  and  one  of  the  conditions  of  sale  was  as  follows :  '*  that 
the  vendor,  who  is  trustee  for  sale,  shall,  at  his  own  expense, 
deliver  an  abstract  of  his  title  to  the  purchaser,  and  deduce  a 
good  title  to  the  premises  sold  according  to  these  conditions. 

'*  That  the  purchaser  shall  accept  a  title  from  the  trustee  for  sale 
under  the  will  of  Thomas  Wilkinson,  whose  receipt  shall  be  deemed 
[  ^iBi  ]  an  effectual  and  conclusive  *discharge  for  the  purchase- money  ;  and 
the  purchaser  shall  not  be  entitled  to  require  the  concurrence  of  the 
heir-at-law  of  Thomas  Wilkinson,  or  of  any  of  the  cestuis  que  trust 
under  his  will." 

The  abstract  was  delivered  in  May,  1846,  on  which  two  objections 
arose  :  first,  whether  the  heir-at-law  of  the  testator  was  a  necessary 
party  to  the  conveyance ;  and,  secondly,  whether  the  jiarties 
beneficially  entitled  to  the  purchaFe-money  ought  to  concur.  Tbis 
gave  rise  to  disputes  ;  and  in  July,  1847,  this  bill  was  filed  by  the 
vendor  for  the  specific  performance  of  the  contract.    . 

By  the  decree  made  in  November,  1848,  it  was  declared,  that  the 
agreement  ought  to  be  specifically  performed,  provided  a  good  title 
could  be  shown;  and  it  was  referred  to  the^Master  to  inquire 
whether  the  plaintiff  could  make  a  good  title,  and  when  it  was  first 
shown. 
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Fresh  abstracts  were  carried  in  before  the  Master  on  the  12th    Wilkinson 
of  November,    1850,   who   reported   that   a   good    title   could   be     hahtlbt. 
made,  and  was  shown  on  the  12th  of  November,  1860,  when  the 
additional  abstracts  had  been  left  in  his  office. 

The  defendant  excepted  to  this  report,  on  the  ground  that  he 
ought  to  have  found  that  a  good  title  could  not  be  shown. 

Mr.  Daniel  and  Mr.  Hedge,  in  support  of  the  exceptions : 

First.  The  concurrence  of  the  cestuis  que  trust  is  necessary ;  the 
want  of  it  is  an  objection  to  the  title  and  not  to  the  conveyance  (i), 
and  the  decree  only  *direct8   a    specific   performance  provided  a       [  ^1B6  J 
good  title  is  shown. 

Secondly.  Such  a  special  condition  on  the  part  of  a  vendor  who 
knows  his  own  title,  is  to  be  construed  favourably  in  regard  to  a 
purchaser  who  is  totally  ignorant  of  its  defects ;  and  the  proper 
construction  of  this  condition  is  not  that  the  purchaser  shall  be 
bound  to  take  a  bad  title,  but  that  he  must  put  up  with  a  technically- 
imperfect  conveyance. 

Thirdly.  The  rule  of  equity  that  a  purchaser  shall  see  to  the  due 
application  of  the  purchase-money,  was  introduced  for  the  protection 
of  the  cestui  que  trust,  and  not  for  the  benefit  of  a  purchaser.  If, 
therefore,  a  trustee,  who  has  no  power  to  give  valid  receipts, 
stipulates  that  his  own  receipt  shall  be  sufficient,  it  is  a  fraud  on  the 
anthority  to  sell ;  and  it  is  settled  that  this  Court  will  never  decree 
an  act  to  be  done  which  would  be  in  the  nature  of  a  breach  of 
trust  (2). 

Fourthly.  The  contract  is  to  be  regarded  with  reference  to  the 
law  existing  at  the  time  it  was  made  (July,  1846)  and  to  the 
subsequent  changes.  At  that  time  the  7  <&  8  Vict.  c.  76  (which 
passed  6th  of  August,  1844,  and  took  effect  the  81st  December, 
1844),  was  in  force,  which  enabled  trustees  to  give  valid  receipts  for 
purchase- money.  This  was  repealed  after  the  contract  by  the 
8  «&  9  Yict.  c.  106  (passed  4th  of  August,  1846),  and  operated  as  to 
this  matter  from  the  1st  of  October,  1846.  This  Act  altered  the 
law,  and  made  the  concurrence  of  the  cestuis  que  trust  necessary  to 
all  subsequent  conveyances. 

Mr.  lAoyd  and  Mr,  Toller^  contra^  were  not  called  on.  [  1B6  ] 

(1)  See  Fifrhes  v.  Peacock,  56  R.  B.  B.   B.   328  (5  Madd.   438);   Wooil  v. 

KKI  (12  Bim.  528).  Richardson,  55  H.  B.  38  (4  Beav.  174) ; 

i*2)  See  Morilock  v.  Buller,  7  B.  B.  and  Tlwmpwm  v.  Blackstwie,  63  B.  B. 

417   (10  Vea.  292);     Ord  v.  No^,  21  147  (6  Beav.  470). 
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Wilkinson    The  Master  of  the  Bolls  : 

r. 

Hartlbt.  This  case  has  been  argued  on  a  point  which,  I  think,  it  is  not 
now  open  to  me  to  consider.  It  is  said,  that  this  is  an  illegal 
contract,  and  that  this  Court  will  not  enforce  a  contract  which 
involves  a  breach  of  trust.  Without  entering  into  the  question 
whether  the  proposition  lias  or  has  not  been  too  broadly  stated,  it  is 
merely  necessary  to  observe,  that  the  Court  has  already  declared 
that  the  contract  ought  to  be  specifically  performed,  and  therefore  I 
am  not  now  at  liberty  to  consider  the  validity  of  the  contract.  There 
has  been  no  application  to  rehear  the  cause,  or  to  set  aside  the 
decree ;  and  it  is  therefore  impossible  to  enter  into  the  consideration 
whether  the  contract  is  of  the  description  stated.  The  same  observa- 
tion applies  to  the  statute  referred  to,  for  if  it  has  any  application, 
it  only  shows  that  the  decree  which  was  made  ought  never  to  have 
been  pronounced.  I  am,  in  fact,  bound  by  the  decree  which  orders 
the  contract  to  be  specifically  performed  with  a  reference  as  to  title; 
and  if  it  be  good,  then  the  contract  is  to  be  carried  into  execution. 

What  is  the  contract?  Every  condition  of  sale  is  part  of  the 
contract,  and  one  of  them  provides,  that  the  purchaser  shall  accept 
a  title  from  the  trustee  for  sale,  under  the  will  of  Wilkinson,  and 
that  his  receipt  *'  shall  be  deemed  an  effectual  and  conclusive  dis- 
charge for  the  purchase-money,  and  that  the  purchaser  shall  not  be 
entitled  to  require  the  concurrence  of  the  heir-at-law,  or  the  cestuis 
que  trust,  under  the  will.*'  That,  then,  is  the  contract  between  the 
parties  which  the  Court  has  decreed  to  be  specifically  performed, 
one  term  of  which  is,  that  the  purchaser  shall  not  require  or  receive 
r  'IS?  ]  from  *the  vendor  any  proof  that  his  receipt  is  a  good  and  sufficient 
discharge,  but  shall  take  it  as  effectual  and  conclusive.  I  do  not 
know  in  what  terms  a  contract  can  be  made  more  clear  and  distinct 
than  this  is.  It  is  saying  this :  that  if  the  trustee's  receipt  be  not 
good,  it  shall  be  treated  as  good  as  between  us.  I  cannot  acquiesce 
in  the  argument  of  Mr.  Daniel^  that  this  is  a  matter  which  the 
parties  cannot  contract  for,  because  it  is  a  matter  for  which  the 
Court  has  determined  that  they  can  contract,  inasmuch  as  it  has 
ordered  this  very  contract  to  be  carried  into  effect. 

I  am  therefore  of  opinion,  that  the  Master  is  right,  and  these 
exceptions  must  be  overruled.  I  express  no  opinion  as  to  the 
construction  of  the  will  itself. 

The  next  question  was  as  to  the  costs  of  suit,  the  Master  having 
found  thatagood  title  was  first  shown  when  the  matter  was  in  hisoffice. 
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Mr,  Lloyd  and  Mr.  Toller :  Wilkinson 

r. 

The  plaintiff  having  succeeded,  ought  to  have  all  the  costs  of  the  Hartley. 
suit.  Previous  to  the  filing  of  the  bill,  there  were  only  two  objec- 
tions to  the  title,  and  the  substantial  questions  which  gave  rise  to 
the  litigation  have  been  decided  against  the  defendant.  The 
decree  ought  therefore  to  be  made  with  costs.  In  Long  v. 
Collier  (i),  it  was  held,  that  in  a  suit  for  specific  performance  by  a 
vendor,  the  costs  will  be  thrown  upon  the  purchaser,  though  the 
Master  reports,  that  a  good  title  was  not  shown  till  after  the  filing 
of  the  bill ;  if  that  finding  proceeded  on  the  ground  that  certain 
evidence  had  not  been  previously  furnished,  *which  the  vendor  [*i«8] 
had  offered  to  produce,  but  which  had  not  been  actually  produced 
before  the  institution  of  the  suit,  in  consequence  of  the  purchaser 
insisting  upon  other  and  unsubstantial  objections.  So  it  was  held 
by  Lord  Lamodale  in  Scoones  v.  Morrell  (2),  that  the  fact  of  a  title 
having  been  perfected  in  the  Master's  office  does  not  determine  the 
question  of  the  costs  of  a  suit  for  specific  performance,  which 
depends  upon  whetber  the  defects  which  have  been  removed  there 
were  the  occasion  of  the  suit. 

The  purchase-money  in  this  case  is  only  250^.,  and  it  has  been 
spent  over  and  over  again  in  this  useless  litigation. 

The  Master  of  the  Bolls: 

I  am  of  opinion  that  the  costs,  in  the  present  case,  must  follow 
the  usual  course  (3).  I  should  be  laying  down  a  very  injurious  rule 
if  I  were  to  say,  that  where  the  purchaser  of  an  estate  takes  an 
objection  to  the  title,  the  vendor  is  warranted  in  considering  that  it 
is  unnecessary  for  him  to  make  out  any  further  title,  but  wait  and 
see  how  that  objection  is  disposed  of.  This  would  be  the  result,  if 
I  were  lo  hold  that  the  usual  rule  is  to  be  departed  from  in  this 
case. 

I  think  that  it  is  very  desirable  that  the  general  rule  should  be 
kept  as  strict  as  possible,  and  that  there  should  be  as  few  exceptions 
to  it  as  possible.  I  am  of  opinion  that  this  is  an  ordinary  case  :  the 
Master  has  reported  that  *a  good  title  was  first  shown  in  November,  [*iSd] 
1850,  and  there  appears  to  have  been  no  oflfer  to  give  further 
evidence  of  title  before,  although  it  must  have  been  necessary. 

{\)  28  B.  B.  79  (4  Buss.  269).  he  is  liable  to  pay  the  costs  of  the  suit 

(2}  49  B.  B.  351  (1  Beav.  251).  up  to  the  time  that  he  showed  a  good 

(3)  When  the  seller  does  not  make  title : 
out  his  title  until  after  the  bill  is  filed, 
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Wilkinson        In  Lomf  v.  Collier,  the  vendor  had  tendered  the  evidence  required, 
iUbtlky.     ^^^  ^^6  other  party  declined  to  receive  it. 

I  am  of  opinion  that  this  case  must  follow  the  usual  rule,  that 
the  costs  depend  on  the  time  at  which  the  title  was  first  shown. 


1852.  ROSE  V.   GOULD. 

^'^®  (lo  Beav.  189—190  ;  S.  C.  21  L.  J.  Ch.  360.) 

fMU  Omrt,  A  testator  bequeathed  his  property  to  his  children  equally,  but  subject 

Rom ILLT,  to  the  condition,  that  if  it  appeared  by  his  ledger  that  any  of  his  childreo 

M.R.  were  indebted  to  him,  the  amouut  should  be  deducted  from  his  share: 

[  189  j  Held,  that  a  debt  appearing  in  the  ledger,  though  barred  by  the  statute, 

ought  to  be  deducted. 

The  testator  gave  the  residue  of  his  estate  amongst  his  six 
children  equally,  subject  to  the  following  "  provisoes,  limitations, 
and  conditions  :  Provided  always,  nevertheless,  and  my  will  is,  and 
I  direct  that,  in  order  to  equalise  my  said  residuary  estate  between 
and  amongst  my  said  six  children,  in  case  it  shall  appear  by  my 
private  ledger,  or  any  other  of  my  books,  that  any  or  either  of  them 
my  said  children,  &c.  &e.  are  indebted  to  me  at  my  decease,  in  any 
sum  or  sums  of  money,'*  &c.,  then  such  debt  "  shall  be  considered 
as  forming  a  part  of  my  residuary  estate,  for  the  purpose  of 
equalising  the  same  between  and  amongst  my  children ;  *'  and  in 
such  case,  the  shares  of  my  children  aforesaid  "  shall,  in  the  first 
place,  be  subject  and  liable  to  pay  and  discharge  such  debt  or  debts 
to  my  estate ;  and  if  the  same  shall  not  be  sufficient  for  that  par- 
pose,  then  the  deficiency  shall  be  paid  and  made  good  to  my  estate 
by  the  party  or  parties  by  whom  such  debt  or  debts  shall  be 
owing." 
[  ]90]  He  directed  his  son  Eichard's  share  to  be  invested  in  trust  for 

Bichard  for  life,  with  remainder  for  his  wife  for  life,  with  remainder 
to  his  children. 

At  the  death  of  the  testator,  it  appeared  upon  his  ledger  that 
debts  were  owing  to  him  by  his  son  Eichard,  some  of  which  were 
barred  by  the  Statute  of  Limitations. 

Mr.  Stiuirt  and  Mr.  Bates,  for  the  plaintififs,  the  children  of 
Eichard,  argued  that  the  debts,  tiiough  barred  by  the  statute,  ought 
to  be  set  off,  for,  by  the  operation  of  the  statute,  the  debts  were  not 
discharged,  but  the  remedy  only  lost.  That  the  ledger  was  the 
only  proof  of  the  debts  required  by  the  testator  of  the  existence  of 
the  debts. 


▼OL.  xcn.1 


1862.     CH.     15  BEAV.  190. 


S79 


Mr.  R.Palnur  and  Mr,  Batten,  for  Bichard  and  wife,  contended 
that  a  debt  barred  by  the  statute  ought  not  to  be  brought  into  the 
account,  for  the  testator  merely  contemplated  such  a  debt  as  could 
be  recovered  by  legal  proceedings. 

Mr.  RoupeUf  Mr.  T.  B.  Saunders,  Mr.  Lloyd,  and  Mr.  SheJieUl, 
for  other  parties. 

[Courtenay  v.  Williams  (i),  Philips  v.  Philips  (2),  were  cited.] 

The  Master  of  thb  Bolls  said  he  had  no  serious  doubt  that  the 
debts  which  appeared  in  the  testator's  ledf^er  to  be  owing  from 
Richard  must  be  brought  into  hotchpot,  whether  they  were  barred 
by  the  statute  or  not. 


ROflK 

r. 

Gould. 


WHITE  V.   JACKSON. 

(15  Beav.  191.) 

Tbe  mere  fact  that  an  executor  neglected  to  render  acooonU  when  asked, 
is  not  of  itself  sufficient  to  make  him  liable  to  the  costs  of  a  suit  for 
administering  the  estate. 

An  executor  proved  the  will  in  1889,  and  this  suit  was 
instituted  in  1845  for  the  administration  of  the  estate.  Application 
had  been  made  to  the  executor  for  accounts  prior  to  the  institution 
of  the  suit,  but  none  had  been  rendered. 

Mr.  Elmsley  and  Mr.  Humphreys  now  argued,  that  as  the  suit 
had  been  rendered  necessary  by  the  conduct  of  the  executor,  he 
ought  to  be  made  to  pay  some  part  of  the  costs.  In  The  Attorney- 
General  V.  Oibbs(s),  the  defendant  had  been  refused  liis  costs, 
though  a  balance  had  been  found  in  his  favour. 


1852. 
Feb.  18. 

Rolls  Court. 

BOMILLT, 
M.B. 

[191] 


Mr.  R.  Palmier,  contra,  was  not  heard. 

The  Mabtbb  of  the  Bolls: 

The  case  cited  does  not  apply,  for  there  the  defendant  to  the  very 
last  had  refused  to  render  any  accounts  at  all,  and  had  been  told 
before  the  institution  of  the  suit,  that  the  fact  would  be  stated  in 
the  bill  to  charge  him  with  costs. 

In  eases  of  pertinacious  refusal,  the  Court  might  give  the  costs 
up  to  the  hearing,  but  an  executor  has  a  right  to  have  his  accounts 
taken  in  Court.    He  must  have  his  costs. 


^1)  64  B.  B.  403  (3  Hare,  539). 
(2)  64  R  B.  296  (3  Hare,  281). 


(3)  75  R  B.  82  (1  De  a.  &  Sm.  156). 
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ib52.  In  re  HINTON. 

Feb.  24. 
(15  Beav.  192—193.) 

An  order  of  course  wus  obtained  for  the  taxation  of  two  billB  of  ootjts. 
One  had  been  paid,  and  the  fact  had  been  suppressed.  The  Coubt 
discharged  the  order  altogether. 


1862.  THORNTON   v.   ELLIS. 

^!^^-  (15  Beav.  193—197 ;  S.  C.  21  L.  J.  OL  714  ;  16  Jur.  236  ) 

JMU  Canrt.  liailwiiy  shares*,  although  not  a  perishable  property,  must  be  converted 

Rom  ILLY,  into  Consols,  as  between  the  tenant  for  life  and  remaiuderman. 

^*'^'  A  testator,  after  giving  some  legacies,  pi-oceeded  :  '*  the  residue  of  mv 

[  1^'  ]  property,  of  every  description  it  may  be  at  my  death,  I  bequeath  the 

interest  and  proceeds  thereof  to"  A.  for  life.  He  then  gave  the  *' interest 
and  proceeds  "  to  others  for  life,  and  after  their  deaths  he  bequeathed  "  the 
said  residue  *'  to  another :  Held,  that  A.  was  not  entitled  to  the  specific 
enjoyment,  and  that  the  whole  of  the  property,  after  paying  some  legacies, 
must  be  converted  into  Consols. 

The  testator  by  his  will,  after  giving  some  legacies,  bequeathed 
as  follows :  "  The  residue  of  my  property  of  every  description  it 
may  be  at  my  death,  I  bequeath  the  interest  and  proceeds  thereof 
to  my  dear  sisters,  Elizabeth,  and  Sarah  Charlotte,  during  their 
joint  lives,  and  to  the  survivor  for  life  ;  and  after  the  death  of  the 
survivor,  I  bequeath  the  interest  and  proceeds  of  the  said  residue 
to  Mrs.  Eliza  Easey  for  life ;  and  aft-er  her  death,  I  bequeath  the 
interest  and  proceeds  of  the  said  residue  to  her  daughter,  Emma 
Charlotte  Easey,  for  life,  provided  she  does  not  marry ;  but  if  she 
marries,  I  bequeath  the  interest  and  proceeds  of  the  said  residae 
and  proceeds  to  herself  and  her  brothers  Thomas  and  William 
Easey ;  and  on  the  death  of  one,  his  or  her  share  to  the  survivors 
for  life ;  and  on  the  death  of  two,  the  whole  to  the  survivor  for  life; 
and  after  the  death  of  the  survivor,  I  bequeath  the  said  residue  as 
[  ♦lei  ]  follows — one  moiety  to  the  British  and  Foreign  Bible  Society,  'and 
the  other  moiety  to  the  Home  Missionary  Society  for  the  benefit  of 
the  said  society,  and  for  carrying  out  the  designs  of  the  said 
institutions/' 

The  testator's  property  consisted  of  money  in  the  funds,  furniture, 
&c.,  cash,  and  shares  in  the  Great  Western  and  Great  Northern 
Railway  Companies. 

This  bill  was  filed  by  the  Bible  Society.     *     *     * 

The  cause  now  came  on  for  further  directions. 

Mr.  jR.  Palmer  and  Mr.  Baggalluy,  for  the  plaintiff,  argued, 
that  the  railway  shares  ought  to  be  sold  and  converted  into  Consols: 
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Howe  V.  The  Earl  oj  Dartmouth  (1) ;  Morgan  v.  Morgan  (2).   Secondly,     Trobwton 
that  railway  shares  were  not  within  the  Mortmain  Act,  and  could       elms. 
be  validly  given  to  a  charity  (3). 

Mr,  RoupeU  and  Mr.  Beavan,  contra,  [cited  Collins  v.  CoUins  (4), 
Bethune  v.  Kennedy  (6),  and  Hinves  v.  Hinves  (6)]. 

Mr.  A.  J.  Lewis y  for  one  of  the  next  of  kin.     *     ♦     ♦  [  196  ] 

The  Mastbb  of  the  Bolls  :  T  ^97  ] 

There  is  nothing  to  be  found  in  this  will  to  entitle  the  first 
tenant  for  life  to  enjoy  these  shares  in  specie ;  they  must  therefore 
be  sold  and  converted  into  Consols. 

With  respect  to  the  observation  that  these  shares  are  an 
investment  of  a  permanent  nature,  and  that  the  rule  for  converting 
into  Consols  could  not  have  existed  prior  to  the  existence  of  that 
stock,  it  is  to  be  observed,  that  it  has  been  settled  by  subsequent 
decisions  to  be  the  invariable  course  of  the  Court,  where  any  one 
interested  in  the  property  requires  it,  to  order  the  property  to  be 
got  in  and  invested  in  3Z.  per  cent.  Consols.  The  Couat  held  such 
to  be  the  right  of  the  parties  entitled,  even  prior  to  the  determina- 
tion of  the  case  of  Prendergast  v.  hashington  (7).  There  the  trustees 
had  the  absolute  discretion  to  leave  the  property  in  its  present 
state  of  investment ;  and  the  trustees  having  refused  to  exercise  the 
discretion,  the  Court  required  the  property  to  be  got  in  and 
invested.  I  do  not  intend  to  decide  anything  further  than  that 
these  shares  must  be  sold  and  the  produce  invested  in  Consols,  as 
l)roposed  by  the  plaintiff. 

I  do  not  determine  any  question  as  to  the  Mortmain  Act,  and  I 
do  not  think  that  the  Ma8ter*s  report  concludes  the  question,  or 
that  exceptions  were  unnecessary.  There  is  considerable  difficulty 
arising  in  the  conflict  of  decision,  and  I  am  not  desirous  of  expressing 
any  opinion  on  that  point,  but  I  should  probably  feel  bound  to 
follow  the  last  decision. 

I  feel  the  hardship  of  the  case  on  the  testator's  sisters,  but  the 
difficalty  has  been  created  by  the  will  of  the  testator,  and  his  estate 
must  therefore  bear  the  costs. 

(1)  6  B.  B.  96  (7  Ves.  137  a).  (5)  43  B.  B.  153  (1  My.  &  Cr.  11-4). 

(2)  AnU,  p.  27.    .  (6)  64  B.  B.  447  (3  Hare,  p.  611). 

(3)  Thig  question  was  not  deter-  (7)  71  B.  B.  67  (5  Hare,  171;  3 
mined  in  this  case— 0.  A.  S.  H.  L.  0.  195). 

(4)  39  B.  B.  337  (2  My.  &  E.  703). 
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1862.  OATi'LEY   V.   VINCENT. 

Feb.  M. 
(15  Beav.  198—200.) 

A  bequest  was  made  of  residue  equally  between  A.  and  B.  (the  vife  of 

^^m'u'^*  C);  and  if  C.  survived  B..  for  him  for  life,  and  afterwards  to  their  four 

children :  Held,  that  the  children  took  only  in  the  event  of  C.  surviviDg  B. 

Sarah  Vincent,  by  her  will  dated  the  28th  July,  1810,  after  giving 
several  annuities,  proceeded  in  the  following  terms : 

''  I  give  the  residue  of  my  property  in  the  fands  or  elsewhere,  to 
be  equally  divided,  between  my  nephew  Bobert  Vincent,  and  my 
niece  Marian  Sandon,  wife  of  J.  K.  Sandon,  Esq.,  and  also  the 
reversion  of  the  above  annuities,  as  they  drop,  to  be  divided  between 
my  nephew  Bobert  Vincent  and  his  sister,  my  niece  Marian  Sandon; 
and  if  Mr.  Sandon  survives  my  niece,  for  him  for  life,  and 
afterwards  to  be  equally  divided  between  their  four  children,  which 
I  leave  in  trust  to  my  nephew  Mr.  Vincent ;  and  1  also  appoint  him 
my  executor  and  residuary  legatee." 

Mr.  Sandon  survived  the  testatrix,  but  died  in  the  life  of  his  wife. 

This  bill  was  filed  by  a  purchaser  of  the  alleged  share  of  one  of 
the  four  children  of  Mr.  and  Mrs.  Sandon,  insisting  that  Marian 
Sandon  took  the  moiety  of  the  residue  for  her  life  only.  On  the 
other  hand,  it  was  insisted,  that  in  the  events  which  had  happened, 
she  took  an  absolute  interest  in  a  moiety. 

Mr.  Roupell  and  Mr.  BeaUs,  for  the  plaintiff : 

Marian  Sandon  took  a  life-estate,  with  remainder  to  her  husband 
for  life,  with  remainder  to  their  four  children. 

Mr.  H.  Palmer f  for  the  trustee. 

[  1^9  3  Mr.  Lloyd  and  Mr.  Browne,  for  the  principal  defendant,  were 

not  called  on  by  the  Court. 

Thb  Master  of  the  Bolls: 

I  think  that,  in  the  event  which  has  happened,  the  children  take 
no  interest  in  the  fund.  The  obvious  meaning  of  this  wiU  is,  that 
they  are  only  to  take  if  Mr.  Sandon  survived  his  wife.  The  clause 
is,  "if  Mr.  Sandon  survives  my  niece,  for  him  for  life,  and 
afterwards  to  be  equally  divided  between  their  four  children." 
Mr.  Sandon,  therefore,  was  not  to  take  unless  he  survived  his  wife ; 
and  in  that  case  only  the  property  was  to  be  divided  between  the 
children. 
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This  remark  obviously  occurs :  if  the  testatrix  intended  to  give 
her  niece  a  life-estate,  why  did  she  not  say  so  ?  For  when  she 
intended  to  give  a  life-interest  to  her  husband,  she  expresses  it  in 
the  gift.  Again,  under  the  gift  between  Mr.  Vincent  and  Mrs. 
Sandon,  it  is  not  disputed  that  Vincent  took  an  absolute  interest  ; 
and  if  so,  the  niece  must  take  the  same,  unless  there  be  something 
in  the  subsequent  part  of  the  will  to  control  it. 

The  effect  is  to  give  an  absolute  interest  to  Mrs.  Sandon ;  but  if 
her  husband  survived  her,  then,  and  then  only,  he  was  to  take  for 
life,  and  the  children  afterwards. 

The  plaintiff  has  no  interest,  and  I  must  therefore  dismiss  the 
bill,  but  without  costs. 


888 


Cattlbt 

r. 
Vincent. 


GLEADOW    V.   The  HULL  GLASS   COMPANY. 

(15  Beav.  200—205.) 

The  Winding-up  Acta  of  1848—1849  were  passed  for  the  relief  of  coiitribu- 
tones  of  a  Company,  and  not  to  give  additional  remedies  to  creditors  of  the 
Company,  but  where  creditors  of  a  Company  were  also  contributories  they 
▼ere  allowed  to  apply  under  those  Winding-up  Acts  for  an  order  to  provide 
for  payment  of  their  claims,  and  if  necessary  to  make  calls  for  that  purpose. 
[The  Companies  Act,  1862,  makes  it  unneceesary  to  retain  this  case.] 


1862. 
reb.  12,  26. 


HAEES   V.   STRINGER. 

(15  Beav.  206—208.) 

Bequest  in  trust  to  invest  and  pay  the  interest  of  a  moiety  to  A.,  and 
afterwards  to  her  children,  and  the  other  moiety  to  B.,  and  afterwards  to 
her  children.  The  interest  on  a  moiety  of  1,000^.  invested  on  mortgage 
was  paid  to  A.  for  thirty  years.  On  her  death,  the  mortgage  was  got  in  : 
Held,  that  A.*8  children  could  maintain  a  suit  for  their  moiety,  without 
making  B.  and  her  children  parties. 

The  testator,  who  died  in  1819,  gave  his  ready  money  and 
securities  for  money  to  his  executors,  upon  trust,  to  invest  and  pay 
the  interest ''  of  one  moiety  of  the  said  trust  monies,  stocks,  funds, 
and  secarities,  to  Ann  Hares  for  life,  and  afterwards  to  pay  one 
moiety  of  the  capital  of  the  trust  fund  to  her  children ;  and  he 
directed  them  to  pay  the  interest  of  the  other  moiety  to  Mary  Moss 
for  life,  and  after  her  decease,  he  directed  the  remaining  moiety  of  the 
trust  monies,  &c.  to  be  paid  to  her  children." 

Ann  Hares  died  in  December,  1850 ;  and  this  was  a  claim  filed 
by  her  children  against  Stringer,  the  surviving  executor,  for  payment 
to  them  of  a  moiety  of  1,000/.  alleged  to  be  the  whole  trust  fund 


1852.  • 
Fgb.  28. 

Bollt  Court. 

KOMII.LY, 
M.B. 

[206] 
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Harkb       which  had  been  got  in  and  invested  shortly  after  the  testator's 
Strinokb,     death.     The  persons  entitled  to  the  other  moiety  were  not  made 
parties  to  the  claim. 

It  was  sworn  and  not  contradicted,  that  the  defendant  had, 
through  the  hands  of  his  nephew,  for  twelve  years  previous  to  her 
death,  paid  to  Mrs.  Hares  22Z.  10«.,  yearly,  as  and  for  the  interest 
of  500L ;  and  that  in  1842,  the  defendant  Stringer  had  invested 
1,00W.  belonging  to  the  testator's  estate  on  mortgage,  and  which  he 
had  called  in  and  received  in  December,  1851. 

[  207  j  Mr.  R.  Palmer  and  Mr.  Steere,  in  support  of  the  claim. 

Mr.  Elmsley^  for  the  trustee  : 
All  parties  interested  ought  to  be  before  the  Court,  in  order  that 
the  trust  may  be  fully  performed,  otherwise  a  trustee  might  be 
made  liable  to  as  many  suits  as  there  were  shares.  The  decision 
in  Perry  v.  Knott  (i )  was  disapproved  of  by  Lord  Cottenham,  in 
Lenaghan  v.  Smith  (2).  (He  also  referred  to  Smith  v.  Snoir  (3),  and 
WiUiam4t  v.  Powell  (4).) 

Mr.  Morris,  for  Thomas  Ellis. 

The  Master  of  the  Bolls: 

I  cannot  distinguish  this  case  from  Stnith  v.  Snoiv,  It  appears 
from  the  affidavits,  that  in  the  year  1819,  now  more  than  thirty 
years  ago,  the  testator  died,  having  directed  his  ready  money  and 
securities  to  be  divided  into  two  portions,  one  of  which  he  gave  to 
Mrs.  Hares,  for  life,  and  afterwards  to  her  children,  and  the  other 
moiety  in  the  same  way,  to  Mrs.  Moss  and  her  children.  The  fand 
seems  to  have  been  ascertained  and  invested,  and  interest  on  the 
half  has  been  paid  to  the  tenant  for  life;  and  she  having  died 
fourteen  months  ago,  her  children  now  come  to  obtain  payment  of 
their  moiety. 

The  executor  does  not  assert  that  there  is  any  debt  or  claim 
outstanding  against  the  estate.  He  has  dealt  with  this  fund  as 
ascertained  for  a  long  period  of  years ;  and  there  is  no  suggestion  of 
any  breach  of  trust  or  loss  of  the  money,  so  that  one  cestui  que 
trust  could  sweep  away  the  fund  to  the  prejudice  of  those  absent. 
[  •208  ]       *I  cannot,  in  this  state  of  things,  compel  the  plaintiffs  to  make  the 

(1)  69  R.  R.  502  (5  Beav.  293).       (3)  18  B.  B.  186  (3  Madd.  10). 

(2)  78  B.  B.  94  (2  Ph.  301).         (4)  78  B.  B.  99  (2  Ph.  329). 
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tenant  for  life  of  the  other  moiety,  or  her  children,  parties  to  this 
claim. 

If  the  Court  has  said  it  would  not  go  beyond  the  case  of  Smith 
V.  Snoic,  it  has  never  been  overruled,  and  it  has  been  followed  on 
subsequent  occasions.  If  it  be  law,  I  think  it  applies  to  this  case, 
and  that  the  plaintiffs  are  entitled  to  payment,  on  the  class  of 
children  being  properly  ascertained. 

I  am  however  of  opinion,  that  some  of  such  children  could  not 
obtain  payment  of  their  shares  in  the  absence  of  the  rest. 


Habes 

if. 

Stringer. 


PEERS  V.  CEELEY(l). 

(loBeav.  209—212.) 

A  mortgagee  had  a  power  of  sale,  and  of  retaining  his  costs,  charges,  and 
expenses.  He  sold ;  but  the  purchaser  resisted  the  completion,  on  the 
ground  of  misdescription.  Being  advised  by  counsel  that  the  objection 
was  untenable,  he  filed  a  bill  for  specific  perfoimance,  which  was  dismissed 
with  costs :  Held,  upon  a  redemption,  that  he  could  not  charge  the  costs  of 
the  suit 

In  March,  1838,  some  copyhold  property  at  Blackwall  was 
mortgaged  to  the  plaintiff  for  3,400/.,  with  a  power  of  sale ;  and  it 
was  agreed,  that  the  plaintiff,  out  of  the  proceeds  and  the  rents  and 
profits,  should,  in  the  first  place,  retain  all  costs,  charges,  and 
expenses  to  be  incurred  and  defrayed  in  or  about  the  execution 
of  any  of  the  powers  and  trusts  thereby  created,  or  in  anywise 
relating  thereto,  and,  in  the  next  place,  the  mortgage  money  and 
interest. 

The  mortgagor  became  insolvent,  and,  in  April,  1842,  the  plaintiff 
attempted  to  sell  the  property,  describing  *it  as  a  very  valuable 
copyhold  property,  known  as  Ashton's  Wharf,  consisting  of  superior 
waterside  premises,  first-rate  wharf  with  jetty,  &c. ;  and  a  printed 
plan  was  referred  to,  upon  which  was  deUneated  a  jetty  projecting 
from  the  front  of  the  wharf  into  the  Thames. 

The  purchaser  refused  to  complete,  on  the  ground  that  the  jetly 
was  liable,  at  any  time,  to  be  removed  by  the  Corporation  of 
London.  The  plaintiff  thereupon  instituted  a  suit  for  specific 
performance.  Peers  v.  Lambert,  which  was  dismissed  with  costs  (2). 
The  plaintiff  filed  the  present  claim  for  a  foreclosure ;  and  he 
now  asked,  that  in  taking  the  accounts,  he  might  be  allowed  the 

il)  XaWanal     Provincial     Bank    of      34  \V.  R.  600. 
E^lffiattd  ▼.   OatMB  (1885)   31   Ch.  D.  (2)  64  R.  R.  148  (7  Beav.  646). 

.iS2,  do  Lu  J.  Ch.  576,  54  L.  T.  696, 
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18621. 
Feb,  28. 

nulli  Court, 

ROM  ILLY, 
M.R. 

t  209] 
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1861.  DROSIER  V.  BRERETON. 

Dee,  2. 

.    (15  Beav.  221— 226.) 

litilU  Court.  Trufitoes  lent  trust  monies  on  a  second   moi-tgage  of  house   proprtv 

lloM ILLT,  gieatly  out  of  repair,  and  llie  principal  part  was  lost :  Held,  that  they  were 

*  *"  liable  as  for  a  breach  of  trust,  notwithstanding  a  trustee  indeninit}'  clause 

L  •'^*  J  declaring  they  should  not  be  liable  for  the  insufficiency  or  deficiency  in 

value  of  any  securities,  except  thix)ugh  their  wilful  default. 

lu  charging  trustees  for  bi-eaches  of  trust  and  the  costs  of  suit,  it  is 
immaterial  how  the  trust  was  ci-eated,  and  whether  for  T.aluable  considera- 
tion, or  by  the  voluntary  gift  of  the  trustees  themselves. 

In  January,  1827,  Thomas  Drosler,  a  fanner,  became  bankrupt, 
whereupon  two  friends,  Brereton  and  Buck,  in  order  to  assist  his 
family,  purchased  the  stock  and  crops  from  his  assignees,  and 
[♦222]  therewith  continued  *  to  carry  on  the  business,  at  their  own  risk 
and  expense,  till  Michaelmas,  1827.  They  then  sold  off  the  stock, 
and,  in  consequence  of  a  fortunate  harvest,  they  realised  a  profit  of 
about  1,400/.,  which  they  invested  in  several  mortgages  at  five  per 
cent. 

In  September,  1829,  a  deed  poll  was  executed  by  Brereton,  Buck, 
and  Stokes  (who  was  then  introduced  into  the  matter),  whereby 
they  agreed  and  admitted  that  they  would  stand  possessed  of  a  sum 
of  1,000Z.  upon  trust,  to  be  invested  in  the  funds  or  "on  real 
securities,"  and  receive  the  dividends  and  pay  the  same  to  Drosier 
and  wife  for  life,  and  afterwards  to  pay  the  capital  to  their  children. 

The  deed  contained  a  proviso,  whereby  "it  was  declared  and 
agreed,"  that  the  trustees  should  be  chargeable  only  for  such 
monies  as  they  should  actually  receive,  notwithstanding  their 
signing  any  receipt  for  the  sake  of  conformity;  and  that  any 
one  should  not  be  answerable  for  the  other  of  them,  or  for  tbe  acts, 
receipts,  payments,  neglects,  or  defaults  of  the  others  of  them,  but 
each  for  his  own  acts,  &c.,  respectively ;  and  that  they  respectively 
should  not  be  answerable  for  any  banker,  &c.,  "nor  the  rise  or 
fall  in  the  prices  or  value  of  stocks,  or  the  insufficiency  or  deficiency 
in  the  title  or  value  of  any  security  or  securities,  stocks,  or 
fimds,  in  or  upon  which  the  said  trust  monies,  or  any  part 
thereof,  should  be  placed  out  or  invested;  nor  for  any  other 
misfortune,  loss,  or  damage  which  might  happen  in  the  execution 
of  the  trusts,  or  in  relation  thereto,  except  the  same  should  happen 
by  or  through  their  own  wilful  default  respectively.*' 

The  income  of  the  whole  fund  was  paid  to  Mr.  Drosier  for  life, 
and  after  his  death  to  his  widow. 
r  223  ]  In  1839,  one  of  the  mortgages  for  500Z.  having  been  paid  off. 
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the  money  was  re-invested  in  the  name  of  the  three  trustees,  on  a      Dbosikb 
mortgage  from  one  Goggs.  Bbkbkton. 

Goggs  not  having  paid  the  interest,  the  trustees,  in  1848,  insti- 
tuted an  inquiry  as  to  the  value  of  the  property  on  which  the  500Z. 
had  been  invested,  and  the  circumstances  of  Mr.  Goggs ;  and  it 
was  then  discovered,  that  the  property  consisted  principally 
of  buildings,  which  had  become  greatly  out  of  repair,  and  was 
also  subject  to  a  prior  mortgage  for  250/.  The  answer  stated,  that 
from  the  circumstances  of  Goggs,  it  appeared  highly  probable  that 
he  could  not  pay  the  sum  of  500/.,  but  he  offered  to  pay  130/.  if 
the  trustees  would  release  the  estate  from  the  mortgage.  The 
trustees,  having  consulted  persons  as  to  the  state  of  the  property 
and  the  circumstances  of  Goggs,  were  advised,  that  it  would  be 
prudent  in  them  to  accept  that  offer,  and  to  release  the  estate 
from  tiie  security  on  payment  of  130/.,  which  they  accordingly 
did. 

By  this  arrangement  the  sum  of  870/.  was  lost. 

The  bill  was  instituted  by  Mrs.  Drosier,  to  make  the  trustees  and 
their  representatives  responsible  for  the  loss  which  had  occurred. 

The  defendants  insisted  that  the  1,000/.  was  a  free  gift,  and  that 
there  was  no  declaration  of  trust  beyond  that  sum,  and  they  relied 
on  the  trustee  indemnity  clause. 

Mr.  Sdayn  and  Mr.  AhlersoHf  for  the  plaintiff,  contended,  that 
it  had  been  made  out  that  the  whole  fund  had  been  devoted  to  the 
trust,  and  that  the  money  not  being  forthcoming,  and  no  sufficient 
excuse  being  offered  *for  its  loss,  the  trustees  were  responsible.       t  *^2<  ] 
They  asked  for  the  costs  of  suit. 

Mr.  Elimley  and  Mr.  Ferrers^  for  Brereton,  argued,  that  the 
monies,  in  the  first  instance,  clearly  belonged  to  Buck  and  Brereton, 
and  that  the  declaration  of  trust  extended  no  further  than  the 
1,000/.  which  the  defendants  had  voluntarily  devoted  to  the  family, 
but  that  they  had  contracted  no  obligation  to  hold  the  remaining 
400/.  in  trust  for  the  plaintiff. 

Secondly,  that  the  loss  had  occurred  by  inevitable  accident,  and 
that  the  trustees  were  relieved  by  the  trustee  indemnity  clause,  for 
the  benefit  of  which  they  had  expressly  stipulated  ;  and  that  in  a 
c;ise  where  the  plaintiff  could  only  claim  through  the  free  gift  of 
the  defendants,  this  Court  ought  not  to  act,  either  as  to  the  capital 
or  costs,  with  the  same  degree  of  strictness  as  in  the  case  of  parlies 
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DR08IKR      ivho  Mrere  purchasers  of  the  trust  fund  for  valuable  consideration : 
Brkbbtok.    BayUy  v.  Boulcott  (1) . 

Mr.  Olaise  and  Mr.  Toller,  for  the  representatives  of  Buck. 

The  Master  of  the  Bolls: 

This  is  a  very  painful  case ;  but  all  the  Court  has  to  do,  is  to  see 
whether  the  relation  of  trustee  and  cestui  que  trust  has  been  created, 
and  then  whether  any  breach  of  trust  has  been  committed.  The 
defendants,  acting  purely  for  the  sake  of  the  bankrupt's  family, 
and  in  order  to  preserve  something  for  their  benefit,  bought  the 
stock,  carried  on  the  farming  business,  and  made  a  considerable 
[  *226  ]  sum  of  money.  This  they  applied  to  the  ^benefit  of  the  family, 
though  they  might,  if  they  pleased,  have  bought  it  for  their  own 
use,  and  have  applied  the  profits  for  their  own  benefit. 

As  to  the  first  question,  whether  the  relation  of  trustee  and  ces'.ui 
que  trust  was  created,  I  must  say  I  have  no  doubt  that  it  was.  The 
deed  and  the  admission  read  from  the  answer  of  Brereton,  that  the 
whole  fund  was  derived  from  that  source,  and  was  to  be  applied  for 
the  benefit  of  the  family,  shows  that  the  relation  of  trustee  and 
cestui  que  trust  was  created,  and  that  the  profit  produced  by  carry- 
ing on  the  farm  was  to  be  applied  for  the  benefit  of  Drosier  and  his 
family. 

When  the  relation  of  trustee  and  cestui  que  trust  is  once  created, 
it  is  immaterial  what  may  have  been  the  consideration  for  it. 
There  appears  to  have  been  no  legal  consideration  in  this  case, 
for  these  two  gentlemen  acted  merely  from  motives  of  kindness 
and  liberality ;  but  if  a  fund  subject  to  a  trust  is  afterwards 
dissipated,  the  trustees  are  as  much  responsible  when  the  trust 
has  been  voluntarily  created  by  them,  as  when  created  for 
valuable  consideration. 

The  case  of  Bayley  v.  Boulcott  does  not  apply.  In  that  case,  a 
legatee  expressed  by  parol  an  intention  of  creating  a  voluntary 
trust  in  favour  of  her  daughter,  and  she  directed  a  deed  to  be 
prepared  for  that  purpose ;  but  when  it  was  brought  to  her,  she 
said  she  had  changed  her  mind,  and  refused  to  execute  it.  The 
question  there  was,  whether  the  instructions  for  the  deed  constitute! 
the  relation  of  trustee  and  cestui  que  trust ;  and  it  was  held  tliat 
it  did  not,  the  intention  being  incomplete. 

The  relation  of  trustee  and  cestui  que  trust  having  been  created, 
(1)4  Buss.  345  ;  see  judgment,  below. 
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the  next  qnestion  to  consider  is,  what  was  *the  subject-matter  of      drosieb 

the  trust    Mr.  Elmsley  contends  it  was  only  1,0002.,  and  he  refers    brbebtok. 

to  the  deed  poll,  which  recites  that  the  parties  had  in  their  hands       [  *280  ] 

a  sum  of  1,000/.    This  states  that  they  were  trustees  for  1,0002., 

but  does  not  negative  the  fact  that  they  were  trustees  for  a  larger 

sum.    This  might  have  been  a  portion  only  of  the  trust  fund.    I 

find  that  the  three  trustees  have  invested  money  in  their  joint 

names  to  the  amount  of  1,400/.,  of  which  the  1,000/.  is  part ;  and 

I  cannot  therefore  doubt  that  the  subject-matter  consisted  of  this 

1,400/.    The  plaintiff  might  have  had  an  inquiry  as  to  what  the 

trust  fond  consisted,  for  the  purpose  of    afterwards  fixing  the 

defendants;  but  I  do  not  direct  any  such  inquiry,  because  she 

does  not  ask  it. 

Next,  in  determining  whether  a  breach  of  trust  has  been  com- 
mitted, the  conduct  of  the  trustees  must  be  regarded  in  the  same 
way,  whether  the  trust  was  created  for  valuable  consideration  or 
from  motives  of  benevolence.  It  appears  that  part  of  the  money 
was  invested  on  a  second  mortgage  of  house  property,  and  the 
500/.  only  produced  180/.  I  have  no  doubt  that  it  was  a  breach 
of  trust  to  lend  this  money  on  a  second  mortgage  of  house 
property,  and  I  must  declare  both  Brereton  and  the  estate  of 
Buck  liable. 

As  to  the  costs,  I  feel  great  pain  in  making  the  defendants  pay 
them,  because  the  fund  was  voluntarily  provided  by  them  for  the 
benefit  of  this  family.  At  the  same  time,  the  rule  of  the  Court 
is  inflexible,  that  in  cases  of  breaches  of  trust,  the  trustees  must 
pay  the  costs  of  a  suit,  to  repair  a  breach  of  trust.  I  cannot  make 
any  distinction  between  trustees  created  voluntarily  and  those 
created  for  valuable  consideration;  and  this  suit  having  been 
rendered  necessary  by  their  resistance  to  the  rightful  demands 
which  have  been  established  in  this  suit,  the  defendants  must 
pay  the  costs. 


1852. 
Feb.  25. 
March  30. 


CAVE  V.  CAVE 

(15  Boav.  227-232.)  

In  18:i9,  A.  B.  married  a  ward  of  Court  without  its  sanction  :  Held,  in     jioiu  Court. 
1832,  that  notwithstanding  the  lapse  of  time,  the  Court  possessed  the  same 
power  over  the  parties  which  it  would  have  had  on  an  application  shortly 


after  the  marria^,  and  which  it  possesses  in  every  case  of  the  marriage  of 
m  waid  of  Court  without  the  sanction  of  the  Court,  subject,  nevertheless. 


BOMILLY, 

M.B. 

[227] 
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Catu  to  the  due  protection  of  the  rights  and  interests  of  persons'  who  have  come 

<"•  into  esse  since  that  period. 

^  A  marriage  settlement,  the  husband  being  adult  and  the  wife  a  minor,  is 

binding  on  the  former,  though  not  on  the  latter. 

In  1839,  A.  B.  man*ied  a  ward  of  Court  without  leave:  articles  were 
executed  both  before  and  after  the  marriage.  In  1840,  a  reference  was 
made  to  approve  of  a  settlement,  but  nothing  was  done  thereon.  In  1 850, 
the  parties  executed  a  settlement  of  the  wife's  real  estate  without  the 
sanction  of  the  Court.  In  a  suit  instituted  by  the  wife  to  annul  the 
articles  and  coufiim  the  settlement :  Held,  in  1852,  that  the  power  of  the 
Court  was  not  affected  by  the  lapse  of  time,  that  the  parties  coming  to  the 
Court  had  given  it  authority  to  do  what  was  right,  and  that  a  reference 
must  be  made  to  the  Master  to  report  as  to  the  projiriety  of  the  settlement 
of  1850,  and  whether  it  ought  to  be  varied,  and  to  approve  of  a  settlement 
of  the  wife's  personal  estate. 

This  case  was  argued  by 
Mr.  Lloyd,  for  the  plaintiff  Mrs.  Cave. 
Mr.  It.  Palmer,  for  Mr.  Cave. 
Mr.  Rottpcll  and  Mr.  Piggott,  for  trustees. 

Mr.  Follett,  for  the  children. 
The  Master  of  the  Bolls  reserved  his  judgment. 

Thb  Master  of  the  Bolls  : 

This  is  an  amicable  suit,  instituted  by  a  married  woman,  by  her 
next  friend,  against  her  husband  and  children,  and  certain  persons 
named  as  trustees  in  an  instrument  executed  shortly  after  her 
marriage  with  the  defendant.  The  object  of  the  suit  is,  to  obtain 
a  declaration  of  the  Court,  that  two  indentures,  of  the  22nd  of 
t  •228  J  February,  1839,  and  the  5th  of  April,  1839,  were  *inoperative  and 
of  no  effect  against  the  plaintiff,  and  that  a  settlement  entered  into 
on  the  27th  of  May,  1850,  of  her  real  estate,  may  be  declared  to 
be  binding  on  her,  and  for  a  reference  to  the  Master  to  approve  of 
a  proper  settlement  of  her  personal  estate. 

The  facts  of  this  case  are  peculiar.  The  female  plaintiff  was  a 
ward  of  Court,  having  been  made  so  by  a  bill  filed  in  February, 
1829.  The  marriage  took  place  in  February,  1839,  ten  years 
afterwards ;  and  althougli  the  husband  was  informed  that  the 
plaintiff  was  a  ward  of  Court,  yet  he  was  assured  by  some  of  the 
relations  of  the  lady  that  this  information  was  erroneous,  and  the 
marriage  took  place  with  their  consent.  The  lady  was  an  infant 
at  the  time  of  the  marriage,  and  incapable  of  entering  into  any 
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binding  contract.  On  the  22nd  of  February,  1839,  ai'ticles  were  Gave 
executed  prior  to  the  marriage,  by  which  the  husband  covenanted  cavb. 
to  pay  20,000/.  to  trustees,  and  to  settle  the  property  of  the  lady 
upon  herself,  in  such  a  manner  as  to  give  her  a  life-eslate  in  the 
whole,  subject  to  which,  she  was  to  have  a  general  power  of  appoint- 
ment by  deed  or  will,  and  in  default,  the  husband  was  to  have  a 
life-estate  in  the  whole  property ;  after  which,  a  general  power  of 
appointment  was  vested  jointly  in  the  husband  and  wife ;  and  in 
default  of  the  exercise  of  this  power,  the  property  was  given  to  the 
children  of  the  marriage,  and  in  default  of  children,  to  the  survivor 
of  the  husband  and  wife. 

The  marriage  took  place  in  Scotland,  four  days  after  the  execution 
of  the  articles.  Subsequently,  on  the  5th  of  April  following,  fresh 
articles  were  entered  into,  by  which  the  general  power  of  appoint- 
ment to  the  wife  was  taken  away,  or  rather  transferred  and  given . 
to  her,  only  in  default  of  children  of  the  marriage,  and  the  estate 
to  the  husband  was  limited  to  him  till  death,  ^bankruptcy,  or  f  *229  ] 
insolvency;  in  other  respects  it  remained  unaltered.  The  day 
after  the  execution  of  the  second  articles,  the  form  of  the  marriage 
ceremony  was  gone  through  in  England. 

In  December,  1839,  an  order  of  reference  to  the  Master  was 
made,  to  inquire  whether  a  valid  marriage  had  been  solemnized ; 
and  in  January,  1840,  an  order  of  reference  was  sent  to  the 
Master,  having  reference  to  the  proper  settlement  to  be  executed. 
Early  in  1841,  Mr.  Cave  became  bankrupt ;  and  in  March,  1841, 
the  Master  made  his  report,  stating  that  a  valid  marriage  had 
taken  place  on  the  26th  of  February,  1889,  and  suggesting  several 
variations  to  be  made  in  the  settlement.  Nothing,  however,  was 
done  on  this  report. 

Afterwards,  a  considerable  sum  of  money  was  realised,  as  the 
re^^ult  of  a  compromise  in  a  suit  instituted  in  respect  of  the 
covenant  given  by  the  husband  in  the  marriage  settlement.  This 
sum  amounted  in  the  whole  to  13,2252. ;  and  since  then,  the  wife 
has  become  entitled  to  considerable  real  estates. 

Mr.  and  Mrs.  Cave,  on  the  27th  of  May,  1850,  executed  a  settle- 
ment, which  was  duly  acknowledged  by  the  wife  under  the  statute, 
acconling  to  the  trusts  of  which,  during  the  joint  lives  of  the 
husband  and  wife,  half  of  the  rents  are  to  be  paid  to  the  wife  for 
her  separate  use  for  her  life,  and  the  remaining  half  to  the  husband 
for  his  life,  with  remainder  to  the  survivor  for  life.  The  settle- 
ment then  gives  a  joint  power  of  appointment  to  the  husband  and 
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cavs  wife,  in  favour  of  the  children  of  the  marriage ;  and  in  default  of 
Cavs.  appointment,  the  estate  is  limited  to  go  to  the  children  as  tenants 
in  common  in  tail,  with  cross  remainders  in  tail ;  and  in  default  of 
such  children,  to  the  survivor  of  the  husband  and  wife  in  fee, 
[  *230  ]  with  a  proviso,  that  in  case  of  the  "^second  marriage  of  the  wife, 
the  limitation  of  half  of  the  estate  will  be  in  favour  of  the  issue  of 
the  first  marriage.  Besides  this,  the  settlement  contains  a  power 
to  the  trustees  to  raise  5,000Z.  by  mortgage  on  the  estate,  for  the 
purpose  of  working  a  quarry  on  it — a  considerable  sum  of  money, 
it  is  to  be  observed,  on  an  estate,  the  rental  of  which  is  said  to  be 
between  COOL  and  6002.  per  annum,  and  to  be  employed  in  a  very 
precarious  speculation. 

The  object  of  the  suit  is  to  obtain  the  sanction  of  the  Court  to 
the  annulling  of  the  two  first  articles,  and  to  the  confirmation  of 
the  settlement  of  1850.  There  is,  undoubtedly,  great  difficulty  in 
all  cases  of  this  description ;  when  a  lady  marries,  being  an 
infant  at  the  time,  whether  she  be  or  be  not  a  ward  of  Court,  no 
deed  executed  at  that  time  can  bind  her,  although  the  deed,  if 
executed  by  her  husband,  will  be  binding  upon  him ;  and  accord* 
iugly,  cases  have  arisen,  where  an  infant  ward  of  Court  has 
married  with  the  sanction  of  the  Court,  but  has  died  before 
attaining  twenty-one,  and,  consequently,  before  executing  any 
deed  sanctioned  by  the  Court,  in  which  cases,  the  rights  of  third 
persons  have  been  held  to  be  established  by  the  proceedings  which 
have  taken  place.  I  am,  however,  of  opinion,  that  when  the 
Court  has  approved  of  a  settlement,  and  the  parties  to  it,  after 
having  attained  their  full  age,  have,  under  the  sanction  and  by  the 
direction  of  the  Court,  executed  that  settlement,  this  Court  will 
not  permit  those  parties  afterwards  to  repudiate  that  settlement, 
but  will  compel  them  to  carry  into  execution  and  give  effect  to  the 
provisions  of  it,  as  far  as  they  are  able  to  do  so. 

This,  however,  is  not  the  present  case;  for  here,  although  a 
contempt  of  Court  was  undoubtedly  committed,  by  the  marriage 
without  the  sanction  of  this  Court,  yet  no  settlement  has,  in  fact, 
f  ♦231  ]  been  approved  by  *or  executed  with  the  authority  or  sanction  of 
this  Court.  In  truth,  the  parties  have  been  desirous  of  dispensing 
with  such  sanction ;  nor  would  they,  it  is  obvious,  have  now  sought 
to  obtain  it,  had  it  not  been  evident,  that  in  the  existing  state  of 
things,  a  good  title  could  not  have  been  made  without  the 
authority  and  assistance  of  this  Court.  It  remains  to  be  considered, 
what  power  this  Court  possesses  over  the  parties  to  the  suit,  and  in 
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ivhai  manner  ibis  power,  if  any,  ought  to  be  exercised.  I  am  of 
opinion,  that  notwilbstanding  tbe  lapse  of  time  which  has 
occurred,  the  Court  possesses  the  same  power  over  these  parties, 
which  it  would  have  had  on  the  application  shortly  after  the 
marriage,  and  which  it  possesses  in  every  case  of  the  marriage  of 
&  ward  of  Court  without  the  sanction  of  the  Court,  subject,  never- 
theless, to  the  due  protection  of  the  rights  and  interests  of  persons 
who  have  come  into  esse  since  that  period. 

Besides  this,  I  am  of  opinion  that  these  parties  coming  here  to 
obtain  the  sanction  of  the  Court,  have  given  authority  to  the  Court 
to  do  what  is  right  and  proper  in  this  matter,  having  regard 
particularly  both  to  the  lady  herself  and  to  the  issue  of  the  marriage. 

I  am  further  of  opinion,  that  this  authority  must  be  exercised, 
in  this  case,  as  it  would  have  been  in  any  ordinary  case,  and  that 
Accordingly,  I  must  have  the  assistance  of  the  Master  to  consider 
what  is  proper  to  be  done  in  this  matter. 

I  must  therefore  direct,  that  it  be  referred  to  the  Master  in 
rotation  to  consider  and  report,  whether  the  settlement  of  the 
27th  of  May,  1850,  is  a  fit  and  proper  settlement  of  the  real  estate 
of  the  plaintiff,  or  whether  the  same  ought  to  be  varied  in  any  and 
what  respects.  And  that  the  Master  may  also  approve  of  a  proper 
'settlement  of  the  personal  estate  of  the  plaintiff,  or  to  which  the 
defendant  T.  S.  Cave  may  be  possessed  or  entitled  in  her  right. 
And  that  he  may  also  inquire  and  report  what  sum  of  money  has 
arisen  from  the  covenant  of  the  defendant  T.  S.  Cave,  contained  in 
the  articles  of  the  22nd  of  February,  1839,  and  whether  the  same 
is  subject  to  any  and  what  binding  limitations  in  favour  of  any 
and  what  person ;  and  the  Master  is  to  approve  of  a  proper 
settlement  of  the  same,  or  of  so  much  thereof  as  are  not  to  be 
settled,  with  liberty  to  state  any  circumstances  specially  (i). 


cavk 
Cavs. 


[  ♦232  ] 


HAMILTON  V.  BALDWIN. 

(15  Beav.  232—233.) 
A  testatrix  being  entitled  to  an  annuity  during  the  life  of  B.  effected  an 


assurance  on  B/s  life,  and  bequeathed  the  annuity  to  C. 
policy  did  not  pass. 


Held,  that  the 


1862. 
M%reh  4. 

IhlU  QmH, 

ROMILLY, 

M.B. 

[  232  J 


In  July,  1820,  an  annuity  of  70Z.  was  granted,  in  consideration 
of  GOOL,  payable  during  tbe  life  of  Mary  Telansier,  and  secured 
by  an  assignment  of  a  life  interest  in  money  in  tbe  funds.     At 
(1)  See  Martin  v.  Martin,  34  R.  B.  143  (2  Buss.  &  My.  507). 
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Hamilton  the  same  time,  a  policy  of  assurance  for  600/.  upon  the  life  of  Mary 
Baldwin.  Telansier  was  efTected  by  the  grantee  of  the  annuity  in  the  name 
of  the  trustee. 

The  testatrix,  Anne  Eliza  Hamilton,  being  entitled  to  the 
annuity  and  policy,  bequeathed  as  follows :  "  I  give  hkewise  to 
the  said  Wilhelmina  Hamilton,  Madame  Telansier's  annuity  and 
the  sum  of  1,000/." 

The  testatrix  died  in  1848  ;  and  Madame  Telansier  having  died 
in  September,  1849,  the  sum  of  987/.  was  received  by  the  trustee 
in  respect  of  the  policy. 

The  question  on  this  special  case  was,  whether  Wilhelmina 
Hamilton,  as  legatee  of  the  annuity,  was  entitled  to  the  produce  of 
the  policy. 

1233]  Mr.  Roupell  and  Mr.   Drn<:€,  for  the  plaintiff,   Wilhelmina 

Hamilton : 

The  gift  of  the  annuity  will  carry  the  arrears,  for  they  are 
appurtenant  to  it,  and  constitute  part  of  the  security  held  by  the 
testatrix.  The  amount  of  a  fire  policy  has  been  considered  as 
attached  to  and  to  go  with  the  estate  :  Hook  v.  Worth  ()),  Parn/  v. 
Ashley  (2),  It  is  like  the  bequest  of  a  bond  which  carries  the 
arrears  of  interest :  Harcourt  v.  Morgan  (3),  Kent  v.  Tapley  (4). 

The  policy  must  pass  with  the  annuity  as  one  of  the  securities, 
otherwise  the  owner  would  have  no  insurable  interest,  and  could 
not  recover  the  amount :  Powles  v.  Innes  (5). 

Mr.  R.  Palmer  and  Mr.  W.  M.  James,  for  the  defendants. 

Mr.  Dickinson,  for  the  trustees. 

Thb  Master  of  tue  Bolls: 

I  find  nothing  which  can  make  this  policy  a  security  for  the 
annuity  ;  it  is  an  indemnity  for  the  loss  which  would  occur  by  the 
deatb  of  the  grantor  of  the  annuity ;  and  I  think  it  will  not  pass  under 
the  words,  '*  I  give  to  W.  Hamilton  Madame  Telansier's  annuity." 

In  the  cases  cited,  the  money  formed  part  of  the  thing  given. 
In  Harcourt  v.  Morgan,  the  bequest  was  of  "  the  amount  of  the 
bond,"  wliich  of  course  meant  the  amount  due  on  the  bond.  Here 
the  policy,  securing  a  compensation  on  the  premature  death  of  the 
annuitant,  cannot  be  considered  as  part  of  tbe  annuity. 

(1)  1  Ves.  Sen.  4G0.  (4)  80  B.  E.  172  (17  L.  J.  Cli,  99). 

(2)  30  R  R.  132  (3  Siin.  97).  (5)  G3  B.  B.  496  (11  M.  &  W.  10). 

(3)  44  R.  R.  252  (2  Keen,  274). 
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COOKE  V.  LAMOTTE(l).  mu 

Xov.  18, 10, 
21. 


n4dlt  Oturt. 


(15  Beav.  234—250 ;  S.  C.  21  L.  J.  Ch.  371.) 

Whenever  a  person  obtains,  by  voluntary  donation,  a  bsncfit  from 
another,  he  is  bound,  if  the  transaction  be  questioned,  to  prove  that  the 
transaction  was  righteous,  and  that  the  donor  voluntarily  and  deliberately  il'p^'^* 

did  the  act,  knowinpr  its  natui*e  and  effect. 

r  2X4  1 

The  above  rule  is  not  confined  to  the  cases  of  attorney  and  client,  parent         '-   '     ^ 
and  child,  &c.,  but  is  general. 

A  nephew,  who  was  provided  for  by  his  aunt's  will,  obtained  a  post  obit 
bond  from  her.  It  was  set  aside,  he  not  having  proved  that  she  knew  that 
the  effect  of  the  bond  was  to  make  her  will  irrevocable. 

Tbe  object  of  this  suit  was  to  set  aside  a  bond  for  15,000/.,  given 
by  Lonisa  Foster  in  favour  of  the  defendants,  her  three  nephews. 

It  appeared,  that  Louisa,  the  wife  of  General  Foster,  had  a 
testamentary  power  of  appointment  over  a  sum  of  about  24,000{., 
3  per  Cents.  In  1843  her  husband  died.  She  was  then  of  an 
advanced  age  (above  seventy-three),  but  still  a  shrewd  woman,  and 
possessed  of  all  her  faculties.  She  had  three  nephews,  the  defen- 
dant, John,  Charles,  and  George  Lamotte,  for  whom  she  enter- 
tained a  great  regard.  In  November,  1844,  after  her  husband's 
death,  John,  her  favourite  nephew,  took  up  his  residence  with  her ; 
and  he  continued  to  reside  with  her  until  June,  1846,  when,  upon 
some  quarrel  they  parted.  They  remained  estranged,  and,  with 
one  exception,  in  1847,  they  never  saw  each  other  before  her  death, 
in  1848. 

Daring  the  residence  of  John  Lamotte  with  his  aunt,  she,  with 
the  assistance  of  Isaac  Cooke,  her  ordinary  ^professional  adviser,  [  *2B5  ] 
made  three  several  wills,  viz.,  in  December,  1844,  July,  1845,  and 
November,  1845 ;  and  by  these  she  bequeathed  the  bulk  of  her 
property  to  John  Lamotte  and  his  brothers.  But  after  their  final 
separation,  she  made  a  fourth  will,  dated  the  18th  of  September, 
1847,  and  a  subsequent  codicil  in  1848,  giving  her  property  to 
other  persons,  giving  nothing  to  John  Lamotte,  and  annuities  only 
of  1001.  each  to  his  two  brothers.  By  this,  her  last  will,  she 
appointed  the  plaintififs  her  executors. 

(1)  There  are  expressions  both  in  hension  of   the  consequences  of  his 

this  case  and  in  Hoghton  v.  Hoghton  acts. 

{post,  p.  421),  from  which  it  may  be  That   opinion  does   not  appear  to 

gathered   that    Sir    John    Romilly  have  been  adopted  or  confirmed  by 

regarded  every  yoluntary  disposition  other  Judges,  and  is  generally  thought 

of  property  as  liable  to  be  set  aside  erroneous.     See  Henry  v.  Armstrong 

unless  supported  by  satisfactory  evi-  (1881)  18  Ch.  D.  668,  44  L.  T.  913,  30 

dence  that  the  donor  was  acting  freely,  W.  lU  72. — O.  A.  S. 
deliberately,  and  with  a  full  appre- 
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Coons  Louisa  Foster  died  on  the  14th  of  December,   1848,  at   an 

Lamotte.  advanced  age  exceeding  seventy-eight.  Immediately  on  her  death, 
her  three  nephews  made  a  claim  nnder  a  bond  executed  by  her  in 
their  favour  on  the  7th  of  February,  1846,  under  the  circumstances 
afterwards  stated.  By  this  bond  she  became  bound  to  them  in 
the  penal  sum  of  80,0002.  conditioned  to  be  void  either  on  payment 
to  them  of  15,000f.  within  six  calendar  months  after  her  decease, 
or  on  her  giving  them,  by  her  will,  a  legacy  to  that  amount. 

Her  executors  resisted  this  demand,  and  instituted  the  present 
suit  against  the  three  nephews,  praying  a  declaration  that  the  bond 
had  been  fraudulently  obtained,  and  asking  that  it  might  be 
delivered  up  to  be  cancelled.  The  plaintiffs  alleged,  that  the  bond 
had  been  obtained  by  undue  influence,  and  that  the  obligor,  on  its 
execution,  was  without  proper  professional  assistance,  and  ignorant 
of  the  nature,  effects,  and  contents  of  the  instrument. 

The  defendants  stated  but  did  not  prove,  that  long  before  1846, 
Mrs.  Foster  was  desirous  of  advancing  her  three  nephews  in  their 
respective  professions  by  purchase;  and  that,  in  1845,  John 
Lamotte  suggested  to  her,  that  her  will  did  not  enable  them  to 
[  *S86  ]  borrow  the  money  ^necessary  to  obtain  such  promotion  and 
preferment,  as  it  might  easily  be  altered,  but  that  she  had  the 
means  of  enabling  them  to  do  so  by  giving  them  a  bond.  That  the 
suggestion  was  much  considered,  and  in  February,  1846,  she 
desired  John  Lamotte  to  have  a  bond  made  in  favour  of  her 
nephews ;  but  she  peremptorily  refused  to  employ  or  consult  Isaac 
Cooke,  her  ordinary  legal  adviser,  and  she  desired  John  Lamotte  to 
employ  his  own  solicitor  in  the  business.  In  February,  1846,  the 
bond  was  accordingly  prepared  and  executed  under  the  following 
circumstances.  John  Lamotte  had  previously,  in  December,  pre- 
pared a  statement  unknown  to  Mrs.  Foster,  which  was  as  follows : 

"  Louisa  Foster  made  a  will  in  November,  1845,  by  which  she 
made  her  three  nephews  residuary  legatees.  To  prevent  the 
possibility  of  her  hereafter  making  any  alteration,  to  the  dis- 
advantage of  the  above  three  nephews,  is  it  not  practicable  that  she 
can  now  give  a  bond  for  10,0002.  in  favour  of  one  or  all  the  three 
nephews,  which  will  not  be  invalidated  by  any  future  will  she  may 
make  ?  The  amount  of  her  property  is  24,0002.,  invested  in  the 
Three  per  cents.  Beduced  Consols,  in  the  names  of  Henry  J.  Lamotte, 
Lord  Tenterden,  and  John  Lamotte  (one  of  the  residuary  legatees), 
as  trustees  under  the  will  of  her  father,  John  L.  Lamotte.  She 
has  no  control  over  the  principal  during  her  life,  but  possesses 
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abeolate  power  of  bequeathing  her  property.    The  estimated  amount       coore 
of  the  residuary  estate  is  19,000L"  lamottr 

On  the  1st  of  February,  1846,  John  Lamotte  sent  to  his  brother 
George  the  following  letter : 

"  Our  aunt  has  this  day  expressed  a  strong  desire  to  benefit  us 
during  her  lifetime,  and  has  asked  me  in  what  way  her  wish  can  be 
fulfilled.    I  answered,  that  in  case  of  any  of  us  purchasing  pro- 
motion or  preferment,  although  her  residuary  legatees,  *we  could       t  ^^s^  j 
not  raise  the  money  on  her  will,  a  fact  of  which  she  is  fully  aware. 
I  have  suggested,  the  only  means  in  her  power  to  benefit  us  is  to 
give  us  a  bond,  conjointly  in  our  three  names,  securing  us  the 
money  bequeathed  to  us,  which  she  is  now  most  anxious  to  efifect, 
and  which,  I  need  not  say,  that  I  am  as  anxious  to  obtain,  and 
thereby  guard  against  her  future  whims  and  oddities.     On  asking 
me  to  name  Ihe  sum  we  wished  to  be  secured,  I  named  10,0002.,  as 
being  half  of  the  residuary  estate  bequeathed  to  us  in  her  last  will. 
As  Mr.  Cooke,  I  regret  to  say,  is  on  the  black  list,  for  the  absurd 
reason  I  stated  to  you,  she  will,  on  no  account,  listen  to  me 
employing  him  as  bondsman  on  this  occasion,  and  I  cannot  there- 
fore, with  propriety,  apply  to  any  one  else.    With  respect  to  our 
cousin  Lagier,  it  may  cause  some  family  heart-burning  in  such  a 
case,  which  I  think  had  better  be  avoided.    You  will  do  well, 
therefore,  to  apply  to  Mr.  Goodchild's  friend  to  draw  up  the  bond, 
taking  care  to  instruct  him  as  to  our  present  position  in  her  will, 
and  that  our  chief  object  is  to  secure  our  interest  in  it,  and  guard 
against  the  caprice  of  the  most  varium  et  mutabile  of  her  kind.    I 
have  been  diffident  in  naming  a  larger  sum,  though,  perhaps,  I 
shoold  have  acted  wisely  in  securing  the  whole  sum  bequeathed  to 
OS,  although  she  vows  she  will  never  alter  her  last  will.    Having 
incorred  her  displeasure  once,  by  refusing  to  swear  eternal  enmity 
to  her  foes,  I  shall  feel  safer  in  possession  of  her  bond.    Lose  no 
time,  therefore,  in  getting  it  ready  for  execution,  and  forward  it. 
All  going  on  here  as  dull  as  ever.    Love  to  my  mother, 

"  Yours,  &c. 

**  P.S. — I  had  almost  forgotten  to  say,  by  express  command,  that 
this  bosiness  is  to  be  confined  exclusively  to  ourselves,  and  neither 
you  nor  C.  to  address  one  word  of  thanks  to  our  benefactress.  I 
need  not  observe,  I  am  sure  you  will  do  what  your  feelings  will 
naturally  prompt  by  return  of  post." 

Greorga  Lamotte,  on  the  2nd  of  February,  1846,  showed  this 
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Ck)OKB  statement  to  "  Mr.  Goodchild's  friend,"  an  eminent  conveyancing 
Lamottr  counsel,  who  advised  him  as  to  the  proposed  arrangement,  and 
introduced  him  to  Messrs.  White  and  Borretfc  of  London,  solicitors, 
who  prepared  the  l)ond  securing  10,000/.  This  was  afterwards 
settled  by  the  counsel,  and  engrossed,  and  then  sent  to  George 
Lamotte,  with  a  letter  of  instructions  stating,  "  that  it  was  desir- 
able the  bond  should  be  signed  in  the  presence  of  a  solicitor,  or 
some  person  of  high  respectability  as  a  witness." 

[  238  ]  The  bond   was  forwarded  by  George  to  John,  and  arrived  at 

Clifton,  where  he  was  then  residing  with  Mrs.  Foster,  on  the  5tli  of 
February ;  but  on  the  day  previous,  Mrs.  Foster  had  given  to  John 
a  letter  addressed  by  her  to  George,  with  directions  to  him  to 
forward  it.     It  was  in  the  following  terms : 

"Private,  4th  Feb.,  1846. 
"  My  dear  George, — On  second  thoughts,  I  insist  on  a  bond  for 
15,0002.  to  your  dear  brothers  and  self.    Employ  your  solicitor. 

"  Your  aflfectionate  aunt,  L.  Foster. 

"N.B. — Oh  this  important  (1)  I  pray  you  be  silent.  The  deed 
must  faithfully  be  promised,  Saturday.    God  bless  those  I  love  best." 

Mr.  Giles,  a  chemist  in  the  neighbourhood,  was  called  in,  and  he 
attested  the  execution  of  the  bond,  but  it  was  not  then  read  over  or 
explained  to  her.  The  bond  was  then  returned  to  the  solicitors  in 
London,  by  John  Lamotte,  accompanied  by  the  following  letter : 

"I  herewith  enclose  the  bond  signed  and  witnessed  ;  but  as  my 
aunt,  on  consideration,  wishes  the  amount  of  the  bond  to  be  raised 
to  the  sum  of  15,0002.  instead  of  10,000Z.,  as  at  present,  I  mnst 
trouble  you  to  have  another  bond  (specifying  the  above  sum)  ready 
for  execution  without  delay.  At  the  same  time  please  to  retuni 
the  present  bond  to  me.  You  are  aware,  I  presume,  that  the 
principal  object  of  myself  and  brothers  in  obtaining  such  a  docu- 
ment is  to  prevent  any  future  change  in  any  will  Mrs.  Foster  may 
be  prevailed  on  to  make  to  our  disadvantage,  my  brothers  and  self 
being  bequeathed  by  her  last  will,  the  residuary  property,  amount 
ing  to  19,000Z.  As  I  am  not  versed  in  legal  matters,  you  will 
excuse  me  making  the  inquiry  if  the  present  bond  will  be  sufficient 
for  our  purpose,  and  also  expressing  a  hope  that  no  flaw  exists  in 
the  wording.  The  sum  of  20,000f.  specified  in  the  first  part  of  the 
bond  does  not  correspond  with  10,000/.,  the  latter  sum  named.    Is 

(1)  Sic 
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that  correct  ?    You  will  oblige  me  (if  not  to  your  inconvenience)  by       Cookb 
forwarding  the  fresh  bond  to  me  by  return  of  post."  Lamotte. 

Another  bond  was  accordingly  prepared  for  15,000?.,  and  sent 
and  executed  on  the  7th  of  February,  under  circumstances  similar 
to  the  first.     The  London  solicitors  and  counsel  employed  in  the 
matter  were  wholly  *unknown  to  Mrs.  Foster,  and  she  had  no       [*239] 
other  professional  assistance. 

Alter  John  Lamotte's  answer  had  been  put  in,  he  discovered 
a  pocket-book  of  his  aunt's,  in  which  there  was  written  in  pencil, 
and  somewhat  obliterated,  the  following  memorandum :  ^'  February 
7th.  This  day  gave  my  dear  John  a  bond,  L.  Fostbr."  The 
genuineness  of  this  was  disputed,  but  the  Court,  on  the  evidence, 
held  it  to  be  in  her  handwriting. 

The  cause  now  came  on  for  hearing. 

Mr.  Elnisley  and  Mr.  Whitbread^  for  the  plaintiflFs. 

Mr.  R.  Palmer^  Mr.  Walpole,  and  Mr.  Busk,  for  the  defendants. 

Mr.  Elmsley  was  not  heard  in  reply. 

The  following  cases  were  cited  :  Dent  v.  Bennett  {\),  Bridgman  v. 
Green  (2),  Haguenin  v.  Baseley  (z),  Griffiths  v.  Robins  {4,),  Pratt  v. 
Barker  (5),  Hunter  v.  Atk-ins  (6), 

Thb  Master  of  thb  Bolls: 

I  have  considered  this  case  with  great  anxiety,  and  have  carefully 
looked  at  the  papers ;  but  I  entertain  no  doubt  as  to  the  decree 
which  the  Court  must  make. 

I  shall  endeavour  to  explain  the  grounds  upon  which  I  proceed. 
The  rule  in  cases  of  this  description  is  this :  where  those  relations 
exist,  by  means  *of  which  a  person  is  able  to  exercise  a  dominion  [  *240  J 
over  another,  the  Court  will  annul  a  transaction,  under  which 
a  person  possessing  that  power  takes  a  benefit,  unless  he  can  show 
that  the  transaction  was  a  righteous  one.  It  is  very  difiBicult  to  lay 
down  with  precision  what  is  meant  by  the  expression  ''  relation  in 
which  dominion  may  be  exercised  by  one  person  over  another.*' 
That  relation  exists  in  the  cases  of  parent,  of  guardian,  of 
solicitor,  of  spiritual  adviser,  and  of  medical  attendant,  and 
may   be  said  to  apply   to  every  case  in  which  two  persons  are 

(1)  48  R.  E.  04  (7  Sim.  539 ;  4  My.  (4)  53  R.  R.  34  (3  Madd.  191). 

&  Cr.  269).  (5)  27  E.  R.  136  (I  Sim.  1 ;  4  Russ. 

(2)  2  V©8.  Sen.  627.  507). 

(3)  9  B.  B.  148,  276  (14  Yes.  273).  (6)  41  R.  R.  30  (3  My.  &  K.  113). 
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CooKK  BO  situated,  that  one  may  obtain  considerable  influence  over  the 
Lamottk.  other.  The  rule  of  the  Court,  however,  is  not  confined  to  such 
cases.  Lord  Cottenham  considered  that  it  extended  to  every  case 
in  which  a  person  obtains,  by  donation,  a  benefit  from  another  to 
the  prejudice  of  that  other  person,  and  to  his  own  advantage ;  and 
that  it  is  essential,  in  every  such  case,  if  the  transaction  should  be 
afterwards  questioned,  that  he  should  prove  that  the  donor  volun- 
tarily and  deliberately  performed  the  act,  knowing  its  nature  and 
effect.  It  is  not  possible  to  draw  the  rule  tighter,  or  to  make  it 
more  stringent,  and  I  believe  it  extends  to  every  such  cas6(i). 

The  fact  of  such  a  relation  existing  between  the  parties  is  only  a 
circumstance  in  the  case,  which  may,  according  to  its  bearing  on 
the  other  facts,  be  favourable  or  unfavourable  to  the  person  seeking 
to  sustain  the  gift;  but  the  existence  of  such  a  relation  is  not 
necessary  to  enable  this  Court  to  apply  the  rule  before  referred  to ; 
and  that  rule  may,  I  believe,  be  thus  expressed:  that  in  ever; 
transaction  in  which  a  person  obtains,  by  voluntary  donation, 
a  benefit  from  another,  it  is  necessary  that  he  should  be  able  to 
[  *24i  ]  establish,  that  the  person  giving  him  that  ^benefit  did  so  voluntarily 
and  deliberately,  knowing  what  he  was  doing :  and  if  this  be  not 
done,  the  transaction  cannot  stand.  It  may  be  said,  that  this  view 
is  inconsistent  with  some  of  the  observations  in  Lord  Brougham's 
celebrated  judgment  in  Hunter  v.  Atkins  (2),  which  I  have  very 
carefully  read  with  reference  to  this  subject.  I  cannot  say  that 
there  may  not  be  passages  in  that  case  which  are  not  quite  con- 
sistent with  the  view  I  am  now  stating ;  but  if  that  be  so,  it  appears 
to  me,  that  those  passages  are  equally  inconsistent  with  a  long 
series  of  authorities  in  this  Court.  Undoubtedly,  no  person  can  read 
that  judgment  without  being  struck  with  the  ability  displayed  in  it. 
It  was  a  very  peculiar  case ;  and  admitting  its  authority,  in  that 
particular  case  and  under  those  circumstances,  I  think  that  if  the 
doctrine  there  stated  were  carried  to  the  extent  which  is  here 
contended  for,  it  might  sap  the  foundation  of  one  of  the  most  valuable 
principles  of  equity,  and  prevent  this  Court  from  exercising  a 
jurisdiction,  by  which  it  has  not  only  established  a  rule  of  equitable 
jurisprudence,  but  has,  at  the  same  time,  enforced  a  principle  0! 
high  morality. 

In  this  case,  in  accordance  with  the  opinions  I  have  stated, 
I  propose  to  consider,  whether  it  has  been  established,  that  this 

(1)  See  Billage  v.  SoiUhee,  89  E.  K,  (2)  41  JL  E,  30  (3  My.  &  K.  113). 

664  (9  Hare,  634). 
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lady,  knowing  what  she  was  doing,  voluntarily  and  deliberately       Cookk 
performed  the  act:    if  tlie  Court  should  be   unable   to   arrive   at     Lamottb. 
a  satisfactory  conclusion  upon  the  subject,  one  way  or  the  other, 
Ihe  instrument  cannot  stand.     It  is  not  necessary  for  the  plaintiffs 
to  establish  a  direct  case  of  fraud,  but  it  is  obligatory  on  the  defen- 
dants, who  claim  benefits  under  the  instrument,  to  prove  that  the 
transaction  is  one  which  the  Court  will  allow  to  stand.     The  words 
of  Lord  Eldon,  *in  Gibson  v.  Jeyea  (l),  are,  "  It  is  necessary  to  say       I  *2<2  j 
broadly,  that  those  who  meddle  with  such  transactions,  take  upon 
themselves  the  whole  proof  that  the  thing  is  righteous."     That 
observation  applies  strictly  to  this  case;  and  the  question  there- 
fore is,  whether  the  evidence  proves  that  this  transaction  was  a 
righteous  one. 

I  now  proceed  to  make  some  observations  on  the  facts,  so  far  as 
it  is  necessary  for  the  purpose  of  my  judgment.    From  the  year 
1806,  when  Mr.  John  Lamotte  was  born,  down  to  the  year  1825, 
when  Mrs.  Foster  married,  he  and  his  brothers  seem  to  have  been 
objects  of  her  great  affection  and  tenderness.    After  the  marriage 
took  place,  there  was,  as  might  naturally  be  expected,  less  inter- 
course between  them.      The  correspondence  between  them  has, 
however,  been  carefully  preserved,  and  has  been  put  in  evidence, 
down  to  the  death  of  the  General.     In  1889,  the  General  took 
offence  at  something  which  one  of  John  Lamotte's  brothers  did ; 
and  the  General  died  in  1843.    Very  shortly  after,  Mrs.  Foster 
renewed  her  correspondence  with  John  Lamotte,  who  appears  to 
have  been  her  favourite  nephew.     She  asked  him  to  come  and  see 
her,  and  accordingly,  in  1844,  he  went  and  resided  with  her ;  and 
this,  with  occasional  intervals,  continued  down  to  the  middle  of 
1846.     During  that  time,  and  in  February,  1846,  this  transaction 
took  place.    It  appears  that   this  lady  had  made  several  wills, 
giving  increasing  bounties  to  John  Lamotte  and  his  two  brothers — 
the  last,  prior  to  the  transaction  in  question,  was  made  in  November, 
1845,  and  by  it,  a  residue  of  22,000/.  at  least  was  given  between  the 
brothers.    In  1845,  there  was  some  conversation  with  respect  to  a 
bond,  but  it  does  not  appear  what  that  *conversation  was.     In       [  *243  j 
December,  1845,  Mr.  John  Lamotte  prepared  this  statement  for 
the  consideration  of  counsel.     (His  Honour  here  stated  it:   see 
ante,  p.  398.)     This  document  was  sent  to  George,  for  the  purpose 
of  being  shown  to  Mr.  Francis  Turner,  a  gentleman  of  very  great 
eminence,  to  obtain  his  opinion ;   but  it  does  not  appear  that  it 

(1)  /5  E.  E.  at  p.  303  (6  Ves.  276). 
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CooKK       was  communicated  to  the  testatrix,  or  that  it  w  as  made  by  her  wish 
Lamott*,     or  desire. 

Nothing  further  took  place  in  this  matter  until  the  letter  of  the  1st 
of  February,  1846,  which  was  sent  by  John  to  George.  This  letter  is 
of  very  considerable  importance  with  relation  to  this  particular  park 
of  the  subject.  It  has  been  very  properly  observed  by  the  counsel  for 
the  defendants,  that  the  real  question  at  issue  in  this  case  is  this : 
Did  this  lady  know  that  she  was  about  to  make  irrevocable  her  will, 
which  was  at  that  time  revocable  ?  Now  that  such  was  the  object 
expressed  in  the  statement  there  is  no  question,  for  the  letter  which 
was  sent  by  John  to  George  on  the  1st  of  February  was  in  these 
terms:  "  Our  aunt  has  this  day  expressed  a  strong  desire,"  Ac.  &c. 
He  then  explains  why  Mr.  Isaac  Cooke  was  not  called  in,  and  why 
it  was  necessary  to  have  the  bond  prepared  in  London. 

With  respect  to  the  not  calling  in  Mr.  Cooke,  I  concur  with  the 
observation  of  counsel,  that,  in  cases  of  this  description,  it  is  not 
sufficient,  for  the  purpose  of  showing  that  a  transaction  is  invalid, 
to  say,  that  there  was  no  third  party  present.  It  is,  however,  a 
very  important  ingredient  in  a  transaction;  it  amounts  to  this: 
that  the  Court  requiring  that  there  shall  be  distinct  evidence  that 
the  transaction  is  what  Lord  Eldon  calls  "  a  righteous  one,"  the 
[  ♦211  ]  intervention  of  a  third  person,  acting  solely  *on  behalf  of  the  donor, 
is  the  best  security  that  can  be  given  that  he  accurately  understood 
what  took  place  ;  but  if  the  Court  receives  that  evidence  from  other 
sources,  it  will  not  hold  that  the  non-introduction  of  a  third  person 
is  fatal  to  the  transaction. 

Mr.  George  Lamotte  went  to  Mr.  Francis  Turner,  who,  very 
properly,  referred  him  to  a  firm  of  solicitors  of  great  eminence, 
from  whom  he  was  certain  to  be  recommended  nothing  but  the 
most  proper  course.  They  prepared  the  instrument,  and  sent  it 
down  to  him  ;  but  did  any  person  appear  in  this  matter  on  behalf 
of  Mrs.  Foster?  Undoubtedly  not.  It  is  certain,  that  Mr.  BorreU 
did  not  consider  himself  as  her  solicitor  in  this  transaction.  I  have 
not  the  slightest  doubt,  that  if  Mr.  Borrett  had  considered  himself 
the  lady's  solicitor,  he  would  have  carefully  explained  to  her  the 
nature  and  effect  of  that  bond.  The  bond  was  prepared  and  sent 
down.  Did  she  know  that  the  effect  of  that  bond  was  to  make  au 
irrevocable  gift  ?  It  is  stated  in  the  letter,  that  her  view  was  to 
benefit  her  nephews  in  her  lifetime,  and  that  this  bond  had  beeu 
suggested  as  a  mode  of  effecting  that  purpose,  and  to  enable  them 
to  raise  money  upon  it.     Now  I  apprehend  that  a  security  of  this 
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description  would  have  been  of  little  or  no  value  for  the  purpose  of       Cookb 
raising  money,  for  this  lady  had  a  mere  power  of  appointment,  and     lamotte. 
if  she  had  not  executed  it,  the  bond  would  have  been  absolutely 
useless.     No   i>erson  would  therefore  advance  money  on  such  a 
bond,  unless  under  very  remarkable   circumstances  and  at  very 
usurious  interest,  for  he  could  not  have  been  made  secure  that  this 
lady  would  ultimately  execute  her  power  of  appointment.    I  there- 
fore consider,  that  this  bond  would  have  been  of  little  or  no  value 
for  the  purpose  of  benefiting  these  gentlemen  during  her  lifetime; 
•and  the  fact  that  no  money  was  attempted  to  be  raised  upon  it       [  *245  ] 
shows,  that  such  was  also  the  impression  of  those  who  advised  the 
defendants  in  this  matter. 

The  bond  was  sent  down  to  Clifton,  and  Mrs.  Foster  executed  it  ; 

and  the  question  is,  as  I  stated  before,  did  she  consider  that  she 

was  making  her  will  irrevocable  ?    Mr.  John  Lamotte,  who  aj)pear3 

to  me  to  have  fairly  stated  everything  in  his  answer,  admits  that 

he  never  told  her  anything  to  that  effect.   He  does  add,  in  a  passage 

in  his  answer,  that  he  believes  she  understood  it,  for  he  believes 

she  knew  the  transaction  was  to  bind  herself,  and  it  has  been 

argued,  that  any  person  reading  this  bond  must  have  understood 

that  such  was  the  effect  of  it.     Now,  pausing  here  for  a  moment,  I 

must  say  there  is  no  evidence  that  she  ever  did  read  the  bond,  or 

that  it  was  ever  read  over  to  her ;  but  there  is  the  distinct  evidence 

of  Mr.  John  Lamotte,  that  he  never  explained  that  such  was  the 

nature  of  the  bond  ;  and  Mr.  Giles  says,  that  when  she  signed  it  in 

his  presence,  it  was  not  read  over,  and  that  no  explanation  was 

given  of  it,  but  that  she  simply  and  voluntarily  signed  it.    Is  it 

certain,  that  an  elderly  lady,  between  seventy  and  eighty  would, 

upon  reading  that  bond,  understand  the  effect  of  it  ?     Mr.  John 

Lamotte  himself  did  not  know  its  effect  until  he  had  taken  legal 

advice.    It  appears  that  he  took  the  opinion  of  counsel  before  the 

bond  was  prepared ;  and  even  afterwards,  he  thought  it  necessary 

to  refer  to  his  solicitor  for  an  explanation  of  the  circumstance,  that 

the  penalty  of  the  bond  was  double  the  sum  secured  by  it,  which 

was  a  matter  requiring  the  explanation  of  a  solicitor  to  enable  him 

to  understand  it.    It  is  evident,  therefore,  that  these  are  not  matters 

which  persons  unacquainted  with   the  profession  of    the  law  do 

clearly  understand  as  a  matter  of  course.     To  *any  one  of  us  read-       [  *246  ] 

ing  over  a  bond  of  this  description,  the  nature  anil  effect  of  it  might 

be  very  obvious  ;  but  not  so  to  a  lady :  and  it  is,  to  my  mind,  proved, 

that  nobody  told  this  lady  that  the  effect  of  the  bond  was  to  make 


406  1851.     CH.     15  BEAV.  246—247.  [r.r. 

CooKK  her  will  irrevocable.  It  does  not  appear  to  me  to  be  clear  that  slie 
Lamotte.  could  liave  understood  that  such  was  the  effect  of  it  without  any 
such  information ;  and  the  Court  cannot  assume  that  she  did  so 
understand  it,  in  the  a1)sence  of  any  direct  information  as  to  the 
real  and  true  effect  of  the  bond,  especially  if  she  executed  it  under 
the  notion  that  she  was  doing  something  to  benefit  her  nephews 
during  her  lifetime.  I  therefore  am  of  opinion,  that  the  nature  of 
the  transaction  was  not  so  fully  explained  to  her  as  it  ought  to 
have  been,  in  order  to  make  it  such  as  this  Court  will  allow  to  stand. 

Why  was  not  Mr.  Cooke,  who  was  the  adviser  of  this  lady  in  all 
matters  of  business,  called  in  to  assist  her  in  this  transaction,  if  a 
reconciliation  had  then  taken  place ;  but  if  he  was  then  "  on  tlie 
black  list,"  why  did  not  Mr.  John  Lamotte  make  the  attempt,  which 
he  afterwards  made,  to  produce  the  reconciliation  before  this  trans- 
action was  completed,  in  order  that  there  might  be  no  question  or 
doubt  as  to  its  validity?  There  is  no  excu'se  for  his  not  doing  so, 
for  if  immediately  it  was  complete,  he  could  write  to  Mr.  Cooke  and 
ask  him  to  become  reconciled  to  this  lady,  he  might  have  done  so 
immediately  before. 

Again,  Mr,  Borrett  advised,  that  a  solicitor  or  some  person  of 
high  respectability  should  witness  the  bond,  meaning  not  a  person 
to  attest  the  signature  iu  the  common  way,  but  some  person  to 
explain  the  matter  to  her,  and  afford  a  security  that  she  knew  what 
she  was  doing.  Why  was  this  not  done  ? 
[  247  ]  Is  there  any  other  evidence  to  show  that  she  herself  understood 

the  transaction  ?  Two  documents  are  referred  to :  one  of  them  is 
of  a  very  peculiar  nature,  and  I  am  totally  unable  to  give  any 
explanation  satisfactory  of  it  to  my  own  mind ;  I  mean  the  letter 
to  George,  of  the  4th  February,  1846.  Why  did  she  execute  the 
first  bond  at  the  same  time  that  she  wrote  the  letter  insisting  on  a 
second  bond  altering  the  amount;  or  why  did  she  execute  a  second 
bond  without  requiring  the  cancellation  of  the  first?  I  cannot 
understand  it.  It  is  to  this  effect :  **  I  insist  on  a  bond,*'  &c.  &e. 
What  sort  of  bond  ?  It  does  not  follow  that  this  was  to  be  a  bond 
which  would  make  her  will  irrevocable ;  and  the  very  diflSculty  in 
this  case  is,  to  find  any  satisfactory  evidence  to  show,  that  she 
knew  what  was  the  effect  of  that  bond  when  she  executed  it. 
The  same  observation  applies  to  the  other  document  which  is  in  the 
pocket-book,  which  contains  an  entry  which  I  have  not  the  slightest 
doubt  is  in  her  hand- writing,  and  which  is  to  this  effect:  "This 
day,'^l-c. 
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Let  us  now  look  at  the  other  circumstances  of  the  case,  for  the       Cookk 
purpose  of  seeing  whether  this  lady  herself  really  believed,  that     lamott«. 
she  had  executed  a  bond  of  such  a  nature  as  to  render  it  impossible 
for  her  to  vary  her  will.   Her  subsequent  wills,  and  the  instructions 
ti)  Mr.  Cooke,  without  a  hint  about  this  transaction,  are  totally 
iuconsistent  with  her  believing  that  the  bond  had  made  her  will 
irrevocable.  What  motive  could  she  have  had  for  afterwards  making 
a  set  of  wills  which  were  to  have  no  operation  ?    If  there  had  been 
a  doubt,  would  she  not  have  consulted  Mr.  Cooke,  and  taken  his 
opinion  whether  the  bond  had  or  had  not  that  effect ;  and  if  she 
supposed  that  she  had  executed  a  common  bond,  she  might  reason- 
ably have  supposed  that  she  would  hear  of  it  again,  in  case  her 
'nephews  raised  money  on  it  during  her  life.     I  cannot  doubt  that       [  ^^^^  1 
Mr.  Cooke  was  ignorant  of  the  whole  transaction,  and  that  he  never 
heard  of  the  existence  of  the  bond  until  after  her  death. 

The  letter  of  the  1st  of  February,  1846,  is  also  remarkable  as 
regards  the  necessity  of  secrecy  which  it  imposed.  Why  was  it 
desired  that  neither  George  nor  Charles  should  write  to  this  lady  to 
thank  her  for  her  bounty?  If  they  had  done  so,  they  might 
possibly  have  said,  in  effect,  this :  '^  We  thank  you  for  preventing 
yourself  from  altering  your  testamentary  disposition  in  our  favour." 
This  would  have  explained  the  nature  of  the  whole  transaction ; 
and  might  have  induced  her  to  institute  such  a  proceeding  as  the 
present. 

There  are  other  circumstances  which  the  Court  necessarily  looks 
at  as  having  a  very  material  and  important  bearing  with  reference 
to  this  casa  If  it  was  necessary  to  employ  a  London  solicitor  on 
her  behalf,  why  did  he  not  go  down  to  Clifton  and  explain  the 
matter  to  her  ?  If  Mr.  Borrett  had  witnessed  the  execution  of  the 
bond,  he  undoubtedly  would  have  explained  the  transaction  to  this 
lady,  and  taken  care  that  she  understood  it  before  she  signed  the 
l)ond. 

It  is  said  that  I  ought  to  look  at  this  transaction  as  if  it  had  been 
impeached  by  the  lady  immediately  after  it  took  place.  That  is  not 
the  view  I  take  of  it.  This  lady,  if  living,  might  have  given  evidence 
and  denied  her  knowledge  of  the  nature  of  the  transaction ;  and 
John  Lamotte,  by  not  stating  to  Mr.  Cooke  in  his  correspondence 
the  existence  of  the  bond,  was  the  cause  that  the  matter  was  not 
contested  •until  after  her  death.  I  place  no  reliance  on  the  evidence  [  ^^^^  ] 
of  the  servants,  or  on  the  evidence  that  she  supposed  she  was 
executing  a  different  and  distinct  instrument,  but,  taking  all  things 
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CooKB  into  consideration,  lam  of  opinion,  that  this  is  not  a  case  in  which 
Lamottk.  1  ought  to  direct  any  issue.  I  am  also  clearly  of  opinion,  that  it  is 
a  case  in  \ihich  it  is  incumbent  on  the  defendants  to  prove  the 
validity  of  the  transaction,  and  that  it  is  not  necessary  for  the 
plaintiffs  to  establish  the  contrary.  I  am  of  opinion,  that  the 
defendants  have  not  proved  that  their  aunt  did  know  that  the  effect 
of  the  bond  was  to  make  her  will  irrevocable ;  on  the  contrary,  the 
evidence  leads  me  to  the  result,  that  the  transaction  was  not 
properly  explained  to  her  at  the  time  the  bond  was  executed. 

I  do  not  consider,  in  cases  of  this  description,  that  any  greater 
or  stronger  evidence  is  required  than  in  any  ordinary  case.  There 
must  be  sufficient  evidence  to  satisfy  the  mind  of  the  Court.  I  give 
full  credit  to  John  Lamotte's  assertion,  that  he  believes  she  under- 
stood it,  but  he  admits  he  did  not  explain  it  himself,  and  therefore 
that  he  left  it  to  the  chance  of  her  understanding  it  or  not.  This, 
in  my  opinion,  is  not  sufficient  to  enable  me  to  say  that  this  trans- 
action shall  stand.  The  established  rules  of  this  Court  (which  it 
is  of  the  greatest  importance,  in  transactions  of  this  description,  to 
adhere  to,  and  which  I  trust,  as  long  as  I  sit  here,  I  shall  do  nothing 
to  weaken)  compel  me  to  say,  that  this  bond  cannot  stand  in  a 
court  of  equity ;  and  I  must  therefore  make  a  decree  for  delivering  it 
up  to  be  cancelled,  with  costs  to  be  paid  by  Mr.  John  Lamotte,  but 
without  costs  as  to  his  brothers,  who  do  not  appear  to  me  to  have 
in  any  degree  been  mixed  up  in  the  transaction. 

'  250  ]  go  far  as  they  take  any  benefit  under  the  bond,  I  am  of  opinion, 

that  as  the  transaction  is  invalid  as  regards  Mr.  John  Lamotte,  I 
cannot  hold  it  good  to  the  extent  of  the  interest  of  his  brothers.  I 
am  of  opinion,  upon  the  authority  of  Bridgman  v.  Green  (*),  and 
various  other  cases  which  are  well  recognised  in  this  Court,  that  if 
the  transaction  is  bad  with  respect  to  John,  it  is  bad  with  respect 
to  the  others.  It  must  either  stand  or  fall  altogether ;  and  there- 
fore the  cross  bill,  which  seems  to  have  been  framed  with  a  view  of 
raising  a  distinction  between  their  cases,  must  be  dismissed  with 
costs« 

(1)  2  Ves.  Sen.  207. 


m.  xcn,]  1852.    CH.     15  BEAT.  250.  409 

In  re  NEALE.  issa 

Feb,  11. 
(15  Beav.  250.)  

Uncle  and  aunt   appointed   guardians  of  the  person  of  an  infant  on     ^'''*  Court. 
petition  without  suit  or  reference,  no  allowance  being  asked.  ^*^il^i^^* 

Both  the  father  and  mother  of  an  infant  were  dead.    Her  uncle       [  250  ] 
and  aunt  presented  a  petition   "in  the  matter,"  praying  to  be 
appointed  her  guardians.  They  asked  no  allowance  for  maintenance. 

Mr.  Cole,  in  support  of  the  application,  asked  that  the  order 
might  be  made  without  reference. 

The  Master  of  the  Eolls,  being  satisfied  of  the  fitness,  made 
the  order  (1). 

Re  HUBBARD.  i852. 

( 1 5  Beav.  251—254.)  JajUA. 

The  former  rule  of  the  Court  was,  that  to  obtain  a  taxation  after  payment,     Ji^fll*  Court. 
there  must  either  be  both  overcharge  and  pressure,  or  overcharge  so  gross      Romtlly, 
as  to  amount  to  fraud  (2).  M*^* 

[  251  ] 

[The  applicant  in  this  case  was  a  mortgagor  who  had  paid  the 
costs  of  the  mortgagee's  solicitor  without  taxation  in  order  to  obtain 
prompt  delivery  at  the  re-conveyance  alleging  that  in  order  to  avoid 
penalties  it  was  necessary  to  have  it  stamped  without  waiting  for 
taxation  of  the  bill.] 

The  Master  of  the  Rolls:  [253] 

This  is  not  a  case  for  the  interference  of  this  Court  by  ordering 
a  taxation.  I  have  stated,  on  different  occasions,  that  I  do  not 
consider  it  expedient  to  carry  the  cases  of  taxation  after  payment, 
on  the  ground  of  pressure  beyond  the  reported  decisions  (^).  Here 
the  bill, amounting  to  20Z.0«.8cZ.,  was  delivered  on  the  23rd  of  August, 
1851,  some  objections  were,  on  the  1st  of  September,  made  to  it 
by  the  solicitors  of  the  mortgagor,  and  on  the  18th  of  September  it 
was  paid.  Taxation  is  now  asked  on  this  ground,  tliat  it  could  not 
be  taxed  during  the  vacation,  although  an  order  could  have  been 
obtained  for  that  purpose,  and  that,  as  it  was  necessary  to  obtain 
the  re-conveyance  for  the  purpose  of  getting  it  stamped,  applica- 
tion was  made  to  Mr.  Hubbard  [the  mortgagee's  solicitor]  to  lend 
the  deed  for  that  purpose,  but  was  refused. 

(1)  Bpg.  Lib.  1851,  B.  fol.  335.  Norman  (1886)  16  Q.  B.  D.  673,  55 

(2)  The  rule  now  recognizes  tbat  L.  J.  Q.  B.  202,  54  L.  T.  143.— O.  A.  S. 
other  **  special  circumstances"  may  (3)  lie  Browne,  ante,  p.  305;  Re 
justify  taxation  after  payment :  In  re  Mash,  antcy  p.  314. 
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Re 

HOBRARP. 


[•254] 


If  I  held  that  this  was  a  sufficient  amount  of  pressure,  it  would 
considerably  extend  the  decisions  in  such  cases.  The  rule  certainly 
is,  that  there  must  either  be  both  overcharge  and  pressure,  or  such 
gi'oss  overcharge  as  to  amount  to  fraud.  That  is  the  rule  of  this 
Court ;  and  to  obtain  an  order  to  tax  after  payment,  you  must 
make  out  a  case  of  that  description.  Here,  therefore,  it  is  necessary 
to  show,  that  the  petitioner  took  every  means  in  his  power  to  get  the 
deed  stamped.  He  applied  to  Hubbard  to  lend  it,  but  never  asked 
him  to  take  it  himself  to  be  stamped.  Hubbard  refused  to  part  with 
the  deed,  upon  an  undertaking  to  return  it;  and  he  was  not  bound  to 
do  so,  for  no  solicitor  is  bound  to  do  that  on  the  undertaking  of  the 
opposite  solicitor,  which  the  latter  is  not  entitled  to  as  a  matter  of  right 

Under  these  circumstances,  and  looking  at  the  small  amount  o! 
the  bill,  it  is  clear,  that  I  shall  be  departing  *from  the  decisions 
and  contradicting  that  which  I  have  myself  laid  down  in  this  Court, 
if  I  order  a  taxation.  I  must  dismiss  the  application,  and  with 
costs. 


1832. 
I'H,  9,  12. 


Be  GEDYE. 

(15  Beav.  254-260.) 

The  rule  upon  applications  for  ex  parte  orders,  is  the  same  as  that  upon 
ex  jMirte  applications  for  injunctions,  and  in  both  cases  the  suppression  of  a 
material  fact  is  fatal  to  the  order. 


1852. 
1>A.  24. 
April  2. 

JlidU  OfuH. 

Rom  ILLY, 
M.U. 

[  2fi0  ] 


DICKENSON  V.  Thb  GRAND  JUNCTION  CANAL 
COMPANY  (1). 

(15  Beav.  260—271.) 

A  contract  was  entered  into  between  a  Canal  Company  and  the  plaintiffs, 
the  owners  of  paper  mills,  as  to  the  mode  of  enjoyment  of  the  waters  by 
which  both  were  supplied.  The  Company  did  acts  in  yiolation  of  the  con- 
tract :  Held,  that  it  was  no  answer,  upon  a  bill  for  a  perpetual  in  junction, 
to  say,  that  the  acts  pioposed  would  not  be  injurious,  or  eren  to  prove  that 
they  were  beneficial  to  the  plaintifiFs ;  and  the  Court,  although  noevidenoe  wa^ 
given  of  any  actual  damage  done,  made  a  decree  for  a  perpetual  injunction. 

Mli.  CAIILXS,  for  the  plaintiffs. 

Mr.  R.  Palmer  and  Mr,  Bmk,  for  the  defendants. 

[The  following  authorities  were  cited :  Blakemorev.  GlamorganAuf 
Canal  Navigation   Company  (2),   The   Rochdale   Canal   Company  v. 


(n  Ltech  V.  Schweder  (1874)  L.  B. 
9  Ch.  4?3  ;  43  L.  J.  Ch.  487,  30  li.  T. 
580;  22  W.  K.  033;  Lord  Manners  y. 


Johnson  (1875)  I  Ch.  D.  673,  45  L.  J. 
Ch.  404,24W.  R.  481. 

(-2)  36  R.  R.  289  (1  My.  &  K.  154). 
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Ki}\{j{\),  Wooil  v.  SiticUJe  (2),  Soltan  v.  De  Ileldi:^),  Elmhirst  v^    Dickkkson 
S})fmrr(i),  Smith  v.  Kcnrick  (5),  and  Ai'ton  v.  7Uttiidell{6),] 

The  Master  of  the  Rolls  reserved  his  judgment. 


V. 

The  Grand 
Jdkctiok 

Canal 
Company. 


The  Master  of  tub  Rolls  : 

This  was  a  motion  for  an  injunction,  which,  by  consent  of  the 

plaintiffs  and  defendants,  has  been  treated  as  the  hearing  of  the 

cause,  and  upon  which  my  decision  is  to  have  the  effect  of  a  decree 

made  on  the  hearing  of    the  cause  upon  the  evidence  brought 

before  roe. 

The  object  of  this  suit  is  to  restrain  the  defendants,  the  Grand 

JoDciion  Canal  Company,  from  using  a  well  sunk  by  them  near 

Tring,  in  Bucks,  at  a  place  called  the  Cow  Roast  Lock,  to  compel 

^em  to  fill  up  this  well,  and  to  restrain  them  from  excavating  any 

other  well,  whereby  the  supply  or  flow  of  water  in  the  stream 

called  the  Bulbourne  may  be  obstructed  from  flowing  down  to  the 

plaintiffs'  mill.    The  question  on  the  motion  and  in  the  cause  is 

substantially  the  same;  and  accordingly,  and,  as  I  think,  beneficially 

to  both  parties,  the  arrangement  above-mentioned  has  been  entered 

into. 

The  plaintiffs  submit  that  they  are  entitled  to  the  injunction  they 

seek,  both  on    the  ground  of   express  contract,  and  also  on  the 

ground  of  their  common  law  right. 

The  defendants  generally  insist  on  their  right  to  continue  doing 

wliat  they  have  hitherto  done. 

A  short  statement  of  the  facts  is  necessary  to  explain  the  view  I 

have  taken  of  this  case,  although  there  is  not,  in  my  opinion,  much 

</ifficuIty  in  arriving  at  a  judicial  conclusion  on  the  subject.     The 

liulboame  is  a  stream  which  arises  in  the  neighbourhood  of  Tring, 

proceeds  by  Berkhampstead  to  a  place  called  Two  Waters,  where  it 

joins  or  falls  into  a  stream  called  the  *Gade,  which  then  proceeds 

by  King's  Langley,  and  falls  into  the  Colne,  some  distance  below 

Watford,  and   shortly  above  Rickmans worth.     The  plaintiffs  are 

r»wners  of  four  mills,  used  for  the  purpose  of  manufacturing  paper, 

a  the  parishes  of  King's  Langley,  Abbot's  Langley,  and  Rickmans- 

cvortli.     Two  of  the  mills,  called  the  Apsley  Mill  and  the  Nash  Mill, 

ire  situated  at  a  short  distance  from  each  otlier,  and  shortly  below 

be  junction  of  the  Bulbourne  and  the  Gade,  at  a  place  called  Two 

U )  85>  K-  B.  21 1  (2  Sim.  N.  S.  88).  {4)  S6  R.  R.  IG  (2  Mac.  &  G.  -45). 

-J)  ^  B.  B.  262  (2  Sim.  }i.  S.  165).  (5)  78  R.  R.  745  (7  C.  B.  515). 

;:j)  h9  B.  B.  245  (2  Sim.  N.  S.  1^3).  (6)  67  R.  R.  361  (12  M.  &  W.  324). 


April  2. 
[261  1 


[  ♦262  ] 
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DICKBN80K 

Thr  Grand 
Junction 

Canal 
Company. 


[  •263  ] 


Waters.  Ifc  is  not  disputed  that  these  were  ancient  mills  prior  to 
the  Act  of  1793.  In  April,  1793,  the  first  Act  for  the  incori>oratTO 
of  what  is  now  called  the  Grand  Junction  Canal  Gonipany 
passed  (I).  By  that  Act  it  is  enacted,  hy  the  35th  section,  that 
reservoirs  shall  be  provided  for  the  purpose  of  supplying  the  rivers 
Gade,  Colne,  and  Bulbourne  with  as  much  water  as  shall  be  taken 
for  the  use  of  the  canal,  and  that,  before  the  water  should  be  taken 
from  the  streams. 

The  canal  was  completed,  but  the  reservoirs  were  never  made. 
In  1809  the  plaintiff  Dickenson  became  the  purchaser  of  one  mill, 
and  in  1811  of  the  other.    After  the  plaintiff  Dickenson  became  the 
owner,  repeated  actions  were  brought  for  damages  arising  from  the 
withdrawal  of   the  water,  in  all  of    which  actions  the  plaintiffs 
recovered  considerable  damages.     In  order  to  put  an  end  to  this 
continued  litigation,  an  agreement  of  the  11th  of  September,  1817, 
was  entered  into  and  duly  executed,  by  and   between  the  Grand 
Junction   Canal  Company  of    the  first  part,  the   plaintiff  John 
Dickenson  of  the  second  part,  and  the  same  plaintiff  and  his  then 
partner,  George  Longman,  of  the  third  part.     This  agreement,  after 
reciting  several  of  the  facts  above-mentioned,  contained  covenants 
on  both  ♦sides.    By  the  first,the  Company  covenanted  to  endeavoni 
to  obtain  an  Act  of  Parliament  in  the  next  session,  to  authorise  a 
deviation  in  the  canal,  by  which  it  should  be  united  to  the  river 
shortly  above,  and  in  connection  with,  the  mills  of  the  plaintiffs : 
and  the  second  clause  of  the  agreement  contained  a  covenant  bv 
the  Company,  that  *'  when  and  so  soon  as  the  said  deviation  sh&U 
be  completed  and  used  for  navigation,  the  said  Company  shall  and 
will  stop  and  thenceforth  discontinue  the  navigation  of  the  canal 
from  830  yards  south  of  Frogmore  Swing  Bridge  to  the  junction  ol 
the  canal  and  river  below    the  four  locks,  in  the  said  parish  ol 
Abbot's  Langley.    And  they,  the  said  Company,  shall  not  nor  willj 
at  any  time  hereafter,  make  any  other  alteration  in  the  state  o| 
communication    between    the    canal  and     the  rivers    Gade  am] 
Bulbourne  above  Nash  Mill,  or  any  diversion  of  the  waters  H 
those  rivers,  but  the  same  shall  continue  as  at  present  existing,^ 
subject  to  such  alteration. 

This  contract  was  embodied  in  an  Act  of  Parliament,  which  wf^ 
obtained  in  the  next  session,  for  the  purpose  of  making  the  propo&tl 
deviation.    By  this  statute,  which  was  passed  in  the  58  Gea  IH 
c.  xvi.,  after  reciting  the  disputes  which  had  arisen  between  t 
(1)  33  Geo.  ni.  0.  Ixxx. 
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plaintififs  and  defendants,  it  was  enacted,  amongst  other  things,  as  Dickenson 
follows :  '*  That  it  shall  not  be  lawful  for  the  said  Company  of  thr  q'bakd 
Proprietors,  upon'any  account  or  pretence  whatsoever,  to  deviate 
more  than  fifty  yards  from  the  line  described  in  the  said  last- 
mentioned  map  or  plan  and  book  of  reference  within  the  said 
parishes  of  Hemel  Hempstead,  King's  Langley,  and  Abbot*s 
Langley  ;  nor  to  make  any  alteration  in  the  state  of  communication 
between  the  said  canal  and  the  rivers  Gade  and  Bulbourne,  north- 
ward of  Nash  Mill  aforesaid,  other  than  as  authorised  by  this 
Act ;  nor  to  divert  any  *of  the  waters  of  the  said  rivers,  or  either 
of  them,  in  any  other  manner  than  as  diverted  at  the  time  of 
passing  this  Act  (i). 

No  further  dispute  or  contest  arose  between  the  parties  until  the 
year  1849,  when  the  Company,  who  had  hitherto  been  in  the  habit 
of  pumping  up  water  from  the  locks  on  the  north  side  of  the 
summit  level  of  the  canal  near  Tring,  where  it  passes  the  high 
chalk  range,  and  in  order  to  avoid  the  expense  and  inconvenience 
of  that  practice,  sunk  a  large  well  seventy  feet  deep,  at  a  point  near 
the  Cow  Itoast  Lock,  just  below  the  highest  level,  and  near  the 
source  of  the  Bulbourne ;    to  which  well  they  attached  a  steam- 
engine,  and  proposed,  as  it  appears  from  the  affidavits,  to  pump 
water  from  the  well  into  the  highest  level  of  the  canal,  at  the  rate 
of  a  lock  of  water  per  hour,  for  twelve  hours  in  every  day.    It  is 
alleged  by  the  plaintiffs,  that  the  water  taken  from   this  well 
diminishes  the  water  in  the  river  Bulbourne  to  the  same,  or  nearly 
the  same,  extent  as   that  which  is  taken   from   the  well.     It  is 
admitted  by  the  plaintiffs,  that  the  water  which  is  drawn  from  the 
well  is  pumped  into  the  canal,  and  that  the  canal  and  river  unite 
above  the    plaintiffs*  mills;    but  it  is  alleged  by  them,  that  this 
circumstance  does  not  remedy  or  obviate  the  injury  arising  from 
this  diminution  of  the  Bulbourne,  for  two  reasons :  first,  because, 
us  the  water  is  pumped  into  the  highest  or  summit  level,  half  of  it 
is  necessarily  discharged  to  the  north  of  that  level,  and  does  not  find 
its  way  into  the  stream  to  the  south,  leading  to  the  plaintiffs'  mills ; 
and,  secondly,  and  more  particularly,  because,  although  the  water 
be  all  pumped  into  this  upper  level  of  the  canal,  even  if  it  should 
all  come  down  to  the  south,  it  does  so  come  down  only  when  a 
l»arge   descends  or  ascends  on  that  side,  and  that,  consequently, 
*iu  such  ease,  the  lock  of  water  liberated  passes  through  all  the 
ijteps  of  the  canal,  and  finds  its  way  from  the  highest  to  the  lowest 

(1)  68  Geo.  III.  c.  xvi. 
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level  of  the  canal,  viz.,  the  Thames,  without  augmenting  the  supply 
to  the  plaintiffs'  mills ;    but   that  if  the  water  flowed  into  and 
through  the  Bulbourne  stream,  a  different  result  would  arise;  and 
that,  inasmuch  as  in  that  case  it  would  flow  into  the  canal  slioiily 
above  the  plaintiffs*  mills,  and  would  continually  flow  over  the  \?eir 
of  the  canal,  it  would  keep  up  a  constant  and  adequate  supply  to 
the  plaintiffs*  mills.     And,  in  confirmation  of  this  statement,  it  is 
alleged,  that  the  soil  being  chalk,  the  nature  of  it  is  such,  that  no 
overflow  or  total  cessation  of  flow  of  the  river  was  ever  observed ; 
but  that  as  the  strata  of  the  chalk  incline  towards  the  south,  this 
soil  preserves  and  gives  out  gradually  through  the  summer  the 
water  which   falls  in  the  rest  of  the  year ;  and  that  this  is  so 
constant  and  invariable,  that  the  amount  of  such  water,  and  the 
supply  of  it,  can  be  foretold  with  reasonable  accuracy,  by  carefully 
ascertaining  by  the  rain  gauge  the  amount  of  water  which  has 
fallen  in  the  preceding  months ;  and,  it  is  alleged,  that  all  this  was, 
and  in  fact  would  be,  destroyed  by  the  continuance  of  the  practice 
of  the  defendants  relative  to  their  well,  if  they  were  permitted  to 
continue  the  same. 

In  this  state  of  things,  on  the  21st  of  April,  1849,  the  bill  was 
filed  for  the  purpose  I  have  before  mentioned.     On  the  11th  of  June, 
1849,  Lord  Lanodale  made  an  order,  directing  certain  experiments 
to  be    conducted   under  the  superintendence  of  Mr.   Cubitt,  the 
engineer,  in  order  to  ascertain  the  effect  on  the  water  of  the  river 
Bulbourne  by  the  pumping  of  the  water  from  the  well.     Mr.  Cubits 
proceeded  to  make  the  experiments  required,  and  made  his  report  to 
Lord  Langdale  on  the  22nd  of  March,  1850,   with  an  appendix, 
explaining   *the  nature  and  results  of  these  experiments.    These 
have  incontestaLly  established  the  fact,  that  by  the  draining  of  the 
water  from  the  well,  the  stream  of  the  river  Bulbourne  is  materially 
diminished,  and  that  for  a  considerable  distance  near  the  source,  it 
is,   by  such   means,  completely  dried  up.    Upon  this  state  of  the 
evidence,  the  motion  before  Lord  Langdale  was  renewed ;  and  on  the 
:8th  of  August,  1850,  Lord  Langdale  then  made  an  order  of  that 
date,  by  which  he  restrained  the  Company  from  pumping  water 
from  their  well,  except  upon  certain   terms,  of  conducting  one-half 
of  it  by  pipes  to  the  Bulbourne  river  near  the  plaintiffs'  mills,  which 
condition,  whatever  might  have  been  the  desire  of  the  defendants  t'> 
accede  to  it,  if  it  had  been  or  were  to  be  made  a  permanent  arrang^^- 
ment,  was  too  expensive  to  be  entered  upon  as  a  temporary  expedient, 
and  before  the  rights  of  the  parties  were  finally  and  oonclufiivel\ 
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ascertained  by  the  proceedings  then  pending ;  so  that,  in  truth,  this 
direction  has  had  the  effect  of  an  injunction  absolute,  from  the  date 
of  that  order  until  the  present  time.  In  addition  to  this  direction 
or  qualified  injunction.  Lord  LANODiOiE  directed  a  case  lo  be  sent  to 
the  Court  of  Exchequer  for  their  opinion  upon  six  questions,  the 
effect  of  which  and  of  the  answer  of  the  Court  of  Exchequer  are  as 
follows  (1) : 

In  answer  to  the  first  question,  the  Court  of  Exchequer  was  of 
opinion,  that  the  Company,  by  digging  the  well,  and  by  taking  the 
water  from  the  well  at  the  Cow  Eoa8t,and  thereby  diverting  the  under- 
ground water  from  flowing  into  the  Bulbourne,  have  violated  the 
Act  of  Parliament  of  58  Geo.  III.,  and  the  articles  of  agreement  of 
the  11th  of  September,  1817,  and  that  they  have  also  rendered 
themselves  liable  to  an  action,  irrespective  of  such  Act  of  Parliament 
and  agreement. 

On  the  second  question,  the  Court  of  Exchequer  was  of  the  same 
opinion,  as  to  the  diversion  of  the  water,  which  would  otherwise  have 
percolated  and  gone  through  the  intervening  chalk  and  earth 
underground,  and  would  thus,  in  the  course  of  nature,  have 
found  [its]  way  into  the  river,  and  have  flowed  to  the  plaintiffs' 
mills. 

In  answer  to  the  third  question,  the  Court  was  of  opinion,  that 
the  draining  off,  in  like  manner,  out  of  the  Bulbourne  through 
the  intervening  chalk  and  earth  into  the  well,  and  pumping  into  the 
summit  level  the  water  which  would  otherwise  have  flowed  to  the 
plaintifiis'  mills,  was  a  violation  of  the  Act  of  Parliament  and  the 
agreement,  and  would  also  have  rendered  the  Company  liable  to  an 
action  irrespective  of  the  Act  and  the  agreement. 

The  remaining  three  questions  vary  the  points  submitted  to  the 
Court  of  Exchequer ;  but  it  is  not,  in  my  opinion,  material  to  point 
out  farther  the  distinctions  by  which  the  questions  put  are  varied. 
They  are  so  framed,  that  by  them  it  was  intended,  apparently,  to 
meet  every  point  of  law  suggested  by  the  facts  appearing  upon  the 
report  of  Mr.  Cubitt ;  and  beyond  this,  also  to  obtain  the  opinion  of 
the  Coart  upon  the  construction  arising  upon  the  clauses  of  the  Act 
of  Parliament  and  the  agreement. 

After  a  full  argument  upon  this  case,  the  Coubt  was  of  opinion,  that 
the  acts  done  violated  the  Act  of  Parliament,  violated  the  agreement, 
and  even  that  if  the  Act  had  never  passed,  and  the  agreement  had 
uever  been  entered  into,  still  that  the  defendants  could  not  have  been 

(])  See  7  Ex.  300. 
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Djckbkson  justified,  at  common  law,  in  the  acts  they  have  committed,  but  that 
The  q'band  they  would  have  rendered  themselves,  *that  is,  the  Company,  liable  to 
an  action  in  respect  of  the  damage,  if  any,  thereby  inflicted  on  the 
plaintiffs. 

The  certificate  of  the  Barons  was  given  on  the  13th  of  January, 
1852 ;  and  in  this  state  of  things,  the  motion  is  renewed  before  me 
for  the  injunction,  which,  as  I  have  already  stated,  is,  by  arrange- 
ment, to  be  treated  as  the  hearing  of  the  cause. 

On  the  part  of  the  defendants,  it  is  urged,  amongst  other  things, 
that  the  case  to  the  Judges  is  imperfectly  stated,  and  that  no  just 
conclusion  can  be  drawn  from  thence  to  the  prejudice  of  the 
defendants ;  that  as  the  water  taken  from  the  well  is  pumped  into 
the  canal,  and  as  the  canal  is  united  with  the  river  above  the  mill, 
the  water  arrives  at  the  same  end,  only  in  a  different  manner,  but 
in  a  manner  equally  beneficial  to  the  plaintiffs;  that  no  just  con- 
elusion  either  is  to  be  drawn  from  Mr.  Cubitt's  experiments  ;  that 
because  ten  days  incessant  pumping  diverted  the  water,  it  does  not 
follow  that  the  moderate  use  of  the  pump  required  by  the  Company 
would  have  that  effect ;  and  that  even  if  an  injunction  were  granted, 
it  ought  to  be  confined  only  to  prevent  such  an  excessive  pumping, 
as  might  produce  the  injurious  effect  complained  of ;  that,  in  truth, 
there  is  no  evidence  of  any  diminution  of  water  at  the  mills,  and  that 
the  greatness  of  the  fall  between  the  Cow  Boast  and  the  mills,  \v'hich 
is  shown  to  be  very  considerable,  is  such  as  would  probably  render 
any  such  diminution  by  the  pumping  at  the  Cow  Boast  imperceptible, 
and  consequently,  that  the  injunction,  if  granted  at  all,  should  only 
be  so  limited  as  to  stop  only  such  pumping  of  water  as  should  pre- 
vent the  owners  of  the  mills  from  working  them  as  beneficially^  as 
they  might  otherwise  have  done.  Besides  this,  it  is  *urged,  tiiat, 
assuming  the  legal  right  in  the  plaintiffs,  a  mere  legal  right  mtUI 
not  support  an  injunction  ;  and  it  is  further  urged,  that  on  a  babinco 
of  inconvenience,  there  is  no  question  as  to  the  course  which  the 
Court  ought  to  adopt,  inasmuch  as  the  injury  to  the  Company  and 
the  public,  if,  as  is  probable,  it  should  amount  to  stopping  the  canal « 
is  certain  and  irreparable,  but  that  the  injury  to  the  plaintiffs  i> 
uncertain  and  prospective,  and  easily  measured  by  damages. 

After  giving  an  attentive  consideration  to  this  subject,  and  rend- 
ing through  the  great  mass  of  papers  connected  with  it,  I  enterUiiu 
no  doubt  that  the  plaintiffs  are  entitled  to  a  decree  in  their  favour, 
and  that  the  ground  on  which  they  are  entitled  to  such  decree  is 
that  which  was,  amongst  others,  strongly  urged  at  the  Bar ;  viz.. 
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on  the  contracts  entered  into  by  the  'plainti£fs  and  defendants.    Diorbksom 
The  state  of  the  case  on  this  point  is  this :  In  181fi  and  1817  the    the  Grand 
plaintiflFs  had  brought  three  actions  against  the  defendants.    In  all     '^c^Yl^ 
these  actions  they  proved  actual  damage  done  to  the  mills  by  the     Company. 
defendants,  by  the  then  state  of  the  canal,  and  the  disobedience  to 
the  Act  of  Parliament  then  in  force ;  and  they  recovered  damages 
in  each  of  the  actions — 2,000Z.  in  one,  2,800/.  in  another,  and 
3,00OL  in  a  third.     In  1817,  a  fourth  action  was  brought  and 
referred  to  arbitration;   and  in  order  to   prevent  this  incessant 
litigation,  most  injurious  to  both  parties,  a  compromise  was  agreed 
to,  and  the  articles  of  agreement  of  the  11th  of  September,  1817, 
were  executed ;  which,  after  reciting  the  then  existing  facts,  agree 
that  an  Act  shall  be  obtained  to  authorise  a  proposed  deviation  of 
the  canal,  and  it  contains  this  clause  (i). 
(His  Honour  read  it.) 

After  this  follows  the  Act  of  68  Geo.  III.,  which  contains  this       [  270  ] 
recital  and  this  section  (2). 
(His  Honour  read  them.) 

The  first  question  that  arises  under  this  state  of  circumstances 
is,  whether  this  is  such  a  contract,  as  this  Court  will  restrain  the 
parties  to  it  from  violating,  and  upon  this  I  cannot  entertain  the 
slightest  doubt.  The  consideration  for  it  was  valuable,  and  the 
Company  obtained  the  advantage  of  that  consideration  in  the 
cessation  of  those  continued  actions  by  which  they  were  harassed, 
and  in  which,  up  to  that  time,  they  had  failed,  and  had  had  to  pay 
large  and  repeated  damages. 

The  next  question  is,  whether  the  acts  of  the  defendants  are  a 
violation  of  this  contract.  The  report  of  Mr.  Cubitt  shows  con- 
clasively,  that  by  means  of  the  pumping  at  the  well,  the  waters  are 
diverted  from  the  said  rivers  ;  and  independently  of  the  decision  of 
the  Coart  of  Exchequer,  I  should,  on  the  evidence  of  his  report, 
have  entertained  no  doubt  but  that  the  Company  had  committed  a 
violation  of  this  contract  and  of  this  Act  of  Parliament,  by  pumping 
the  water  out  of  this  well  into  the  summit  level  of  the  canal.  The 
decision  of  that  Court,  however,  on  the  case  sent  by  Lord  Langdale, 
is  in  my  opinion  conclusive  on  this  subject,  notwithstanding  the 
arguments  I  have  had  addressed  to  me,  to  distinguish  the  facts 
there  stated  from  the  facts  in  evidence  before  me. 

If  it  be  a  contract  duly  entered  into  between  the  parties,  it  is  no 
answer  to  a  violation  of  it  to  say,  that  it  will  not  inflict  any  injury 
(1)  Stated  ante,  p.  412.  (2)  See  anU,  p.  413. 
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apon  one  of  the  contracting  parties.  If  the  plaintiffs  have  purchased 
from  the  *Company  a  right  to  preserve  the  waters  in  the  rivers 
Bulboume  and  Gade  from  being  diverted  in  any  other  manner  than 
as  diverted  at  the  passing  of  the  Act  of  58  Geo.  lU.,  it  is  no  answer 
to  them  to  say,  that  the  diversion  proposed  will  not  be  injurious  to 
them,  or  even  to  prove  that  it  may  be  beneficial  to  them.  It  is  for 
them  to  judge  whether  the  agreement  shall  be  preserved,  so  far  as 
they  are  concerned,  in  its  integrity,  or  whether  they  shall  permit  it 
to  be  violated. 

It  is  therefore,  in  my  opinion,  a  matter  of  no  moment  in  this 
case,  that  the  plaintiffs  have  given  no  evidence  of  any  actual 
damage  done  to  them,  or  of  any  actual  diminution  of  water  at  their 
mills.  Having  established  that  the  acts  of  the  defendants  are  a 
violation  of  the  contract  entered  into  between  them  and  the  plaintif  s, 
and  a  violation  of  the  Act  of  Parliament  passed  to  carry  such 
contract  into  effect,  the  plaintiffs  are  entitled  to  call  upon  this 
Court  to  protect  them  in  the  enjoyment  of  that  right  which  they 
have  so  purchased,  and  this  Court  is  bound  to  preserve  it  from 
being  broken  in  upon. 

I  am  of  opinion,  therefore,  that  I  must  grant  a  perpetual  injunc- 
tion to  restrain  the  Company  from  further  excavating,  &c.  &c.,  and 
that  the  defendants  must  pay  the  costs  of  this  suit. 


1852. 
Mays. 


ZULUETA  V.  VINENT. 

(15  Beav.  272—273.) 
[Obsolete  procedure  of  taking  bills  pro  confesso  in  Chancery.] 
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ZULUETA  V.  VINENT. 

(15  Beav.  273—274.) 

An  attachment  for  want  of  answer  returnable  immediately  against  a 
defendant  resident  out  of  the  jurisdiction,  is  irregular. 

[Failure  to  comply  with  an  order  to  answer  interrogatories  exposes  a  party  in 
default  to  attachment  under  Ord.  XXXI.  r.  21.] 
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TIFFIN  V.  LONGMAN  (I).  1852. 

(15  Beav.  275—276.)  J^^jy^O. 

A  bequest  of  residue  was  made  in  trust  for  A.  (the  testator's  daughter)     -'^''*  Churt, 
for  life;    and  afterwards,  in  the  event  (which  happened)  of  her  dying      Romilly, 
without  issue,  the  testator  directed  advertisements  to  be  made  for  his  rela- 
tions,  to  such  only  of  whom  as  should  claim  within  two  mouths  he  left  the         L    '    J 
property,  to  be  divided  between  them  according  to  the  discretion  of  his 
executors,  excepting  his  nephew  T.  D.    The  executors  died  in  A.*s  life- 
time :  Held,  that  the  next  of  kin  of  the  testator,  according  to  the  statute, 
took  equally,  and  that  the  class  was  to  be  ascertained  at  the  death  of  A., 
and  not  at  the  death  of  the  testator. 

The  testator  bequeathed  the  residue  of  his  estate  to  his  two 
executors,  in  trust  for  his  daughter  Mary  Ann  Dance ;  and  he  pro- 
ceeded :  "  at  the  death  of  my  daughter,  I  will  the  whole  property 
vested  in  the  funds  and  otherwise  to  lier  issue,  provided  she  should 
have  any ;  and  if  more  than  one  child,  in  equal  proportions  between 
them.  But  provided  my  daughter  should  die  without  issue,  I  then 
direct  that  advertisements  shall  be  inserted  in  the  daily  papers  for 
^he  space  of  one  week,  for  the  information  of  my  relations,  to  whom, 
that  is  to  say,  to  such  and  to  such  only  as  shall  make  their  claim 
within  two  months  after  such  advertisements,  I  leave  the  before- 
mentioned  property,  to  be  divided  between  them  according  to  the 
discretion  of  my  executors,  excepting  my  nephew  Thomas  Dance, 
who,  in  consideration  of  his  conduct  towards  me,  I  leave  the  sum 
of  one  shilling  only.  Should  I  survive  my  daughter,  I  will  my 
property  to  my  relations  above-mentioned,  with  the  exception  of 
Thomas  Dance,  above-mentioned." 

The  testator  died  in  1811,  and  his  two  executors  and  trustees 
(Clarke  and  Dunbar)  died  in  the  lifetime  of  the  daughter  Mary  Ann 
Dance. 

Mary  Ann  Dance  died  in  1851,  without  having  been  married. 

The  plaintiff  was  the  administrator  of  the  testator's  widow  and 
daughter. 

Mr.  Shapler,  for  the  plaintiff,  argued,  that   as    the   personal       [  276  ] 
discretion  to  the  executors  could   not   now    be   exercised,  and  as 

(1)  In  a  later  decision  {Eagles  v.  Le  death  of  his  daughter  from  the  gift  in 

/^rrfow  (187;i)L.B.  loEq.  148,42L.  J.  remainder  to  the   testator's  i-elations 

(^  362)  it  was  held  by  the  same  Judge  shows  that  the  class  here  was  also  an 

that  a  gift  in  remainder  to  a  special  artificial  class  of  next  of  kin,  but  that 

class  of  "  relatives "  denoted  an  arti-  alone  is  not   a  sufficient  reason  for 

ficial  class  of  next  of  kin  to  be  asoer-  depai-ting  from  the  rule  which  fixes 

tained  as  at  the  death  of  the  testator,  the  death  of  the  testator  as  the  proper 

In  the  present  case  the  exception  of  time  for  ascertaining  such  a  class. — 

the  tesUtor'8  nephew  T.  D.  at  the  O.  A.  S. 
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the  Court  could  not  take  upon  itself  to  execute  it:  Fordyce  v. 
Bridges  (i),  there  was  an  intestacy,  and  the  property  therefore 
belonged  to  the  representatives  of  the  widow  and  daughter. 

Secondly,  that  "relations"  meant  "next  of  kin,"  and  that  the 
class  was  to  be  ascertained  at  the  death  of  the  testator,  and  not  at 
the  death  of  the  daughter  :  Urquhart  v.  UrqiihaH  (2). 

Mr.  Nichols,  contra,  was  not  heard. 

The  Master  of  the  Bolls: 

I  have  always  held,  that  next  of  kin  are  to  be  ascertained  at 
the  death  of  the  ancestor  (s) ;  but  the  case  of  a  gift  to  "  rela- 
tions "  claiming  at  a  particular  period  is  not  the  same.  I  am  of 
opinion,  that  this  is  a  gift  to  the  relations  at  the  death  of  the 
daughter.  The  obvious  intention  was,  that  on  the  death  of  the 
daughter,  without  issue,  the  property  was  to  go  to  the  relations 
of  the  testator  then  living,  provided  they  made  their  claim  within 
two  months.  The  relations  must  be  limited  to  the  class  fixed 
by  the  Statute  of  Distribution,  if  he  had  died  at  that  time. 

If  the  executors  had  a  discretion,  the  right  of  the  legatees  is  not 
to  be  defeated  by  their  refusal  or  inability  to  exercise  it  (4) ;  and 
since  by  the  deaths  of  such  executors  the  discretion  cannot  be 
exercised,  the  property  must  be  divided  between  the  class,  equally, 
per  capita. 


1851. 
Dec^b,  16. 

Bolls  Cwrt. 

ROMILLY, 

M.R. 
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EOBERTSON  v.  SHEWELL. 

(15  Beav.  277.) 

Two  defendants  admitted  the  posseseion  of  documents.  One  died :  Held, 
that  a  motion  for  production  against  the  survivor,  in  the  absence  of  the 
representatives  of  the  deceased  defendant,  could  not  be  maintained. 

Mb.  Rogebs  moved  for  the  production  of  documents  on  the 
admission  of  two  defendants. 

Mr.  Hitchcock,  contra : 

One  of  the  defendants  is  dead,  and  there  has  been  no  revivor; 
and  production  cannot  be  ordered  of  documents  in  the  joint 
possession  of  two  persons  in  the  absence  of  either:  Moirell  v. 
Wootten  (5)  ;  Mniray  v.  Walter  (6). 


(1)  76  R.  E.  98  (10  Beav.   90;    2 
Ph.  497). 

(2)  60  E.  E.  416  (13  Sim.  613). 

(3)  See  Ovndry   v.    Pinniger,    ante, 
p.  40. 


(4)  See  Brown  v.  Higga,  4  B.  R. 
323  (4  Ves.  708 ;  5  Ves.  495 ;  8  Ves. 
561). 

(5)  88  E.  R  438  (13  Beav.  105). 

(6)  54  E.  B.  232  (Cr.  &  Ph.  114). 
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Ths  Masteb  of  the  Eolls: 

I  think,  upon  the  statement  of  coansel,  that  this  must  be  con- 
sidered as  an  abated  suit,  and  therefore  no  motion  can  be  made ; 
but  as  the  notice  of  motion  was  given  in  ignorance,  I  shall  refuse  it 
without  costs. 
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(lo  Beav.  278—321 ;  S.  C.  21  L.  J.  Ch.  482 ;  17  Jur.  99.) 

Distinction  between  the  cases  where,  as  between  strangers,  benefits  are 
obtained  by  undue  influence,  and  arrangements  entered  into  for  the  peace 
of  families  and  the  security  of  family  pi-operty. 

If  a  person  obtain  by  voluntary  donation  a  large  pecuniary  benefit  from 
anoUier,  the  burthen  of  proving  the  transaction  righteous  falls  on  the 
person  taking  the  benefit  (2),  and  this  is  proved  by  showing  that  the  donor 
fully  understood  what  he  was  doing ;  but  where  the  relation  of  the  parties 
is  such,  that  undue  influence  might  have  been  exercised,  it  must  also  be 
shown  that  the  disposition  of  the  donor  was  not  produced  by  undue 
influence.  In  many  cases,  the  Court,  from  the  relations  existing  between 
the  parties,  infers  the  probability  of  undue  influence,  as  in  the  cases  of 
guardian  and  ward,  solicitor  and  client,  spiritual  adviser  and  pupil,  medical 
adviser  and  patient,  and  the  like.  Transactions  between  such  persons  are 
watched  with  jealousy,  not  only  to  see  that  the  party  fully  understood  the 
act,  but  also  that  it  was  not  brought  about  by  the  exercise  of  that  influence. 
The  relation  of  parent  and  child  comes  within  this  class. 

Such  an  influence  is  not  discountenanced  by  the  Court,  but  it  ought  to 
be  exercised  for  the  benefit  of  the  person  subject  to,  and  not  of  the  pei-son 
poflseesing  it. 

In  family  arrangements,  though  the  influence  exist,  and  has  probably 
been  exercised,  yet  if  the  transaction  be  one  that  tends  to  the  peace  or 
security  of  the  family,  to  the  avoiding  of  family  disputes  and  litigation, 
or  to  the  preservation  of  the  family  property,  the  same  principles  are  not 
applied  as  to  dealings  between  strangers,  but  such  principles  are  then 
applied,  as,  on  the  most  comprehensive  experience,  have  been  found  to 
tend  most  to  the  interest  of  families.  The  cases  relating  to  the  re-settlement 
of  the  family  property  appear  stronger. 

JBleven  months  after  a  tenant  in  tail  attained  twenty-one,  he  concurred 
with  his  father  in  barring  the  entail  and  re-settling  the  family  estates  ;  the 
CoiTRT  being  of  opinion  that  the  father  thereby  took  direct  benefits  pro- 
ceeding from  the  son:  that  the  property  had  not  been  re-settled  in  a 
reasonable  and  proper  mode,  if  the  interest  of  the  family  alone  was  to  be 
regarded :  that  in  the  preparation  of  the  deed,  the  son  had  no  professional 
assistance,  and  that  the  contents  were  not  properly  made  known  to  him, 
set  aside  the  arrangement 

When  a  party  is  subject  to  the  obligation  of  showing  that  an  unprofes- 
sional person  understood  the  contents  of  a  deed  which  he  executed,  the 
mere  proof  of  its  having  been  read  over  to  him,  unaccompanied  with  proper 


1852. 

i'hb.  27,  28. 

March  1,2,3. 

April  16,  24, 

Jloll$  Court, 

ROMTLLT, 
M.R. 

[278] 


[I)  See  note,  ante,  p.  397;  and  see 
alM>  Turner  v.  Collins  (1871)  L.  E.  7 
Ch.  329;  41  L.  J.  Ch.  558,  25  L.  T. 


779  ;  lluhlyn  v.  Hoblyn  (1889)  41  Ch. 
D.  200,  60  L.  T.  499. 
(2)  This  is  not  law.— F.  P. 
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HooHTON     declaration  from  the  Court,  that  a  deed   executed  by  both,  re- 
HooHTOK.     settling  the  paternal  family  estates,  is  void,  and  ought  to  be  set 
aside. 

The  questions  raised  and  to  be  determined  in  it  are  of  great 
importance,  not  so  much  on  account  of  the  very  large  amount  of 
property  depending  on  them  as  on  account  of  the  principles  involved 
in  them,  which  afifect  deeply  the  relations  between  parent  and  child, 
[  *2tfi5  ]  and  go  *to  the  root  of  all  their  dealings  with  each  other,  whether 
they  relate  to  a  sale  from  one  to  the  other,  or  to  a  re-settlement,  or 
any  other  arrangement  of  the  family  property. 

Before  I  state  what  I  conceive  to  be  the  principles  of  law 
applicable  to  cases  of  this  description,  and  before  I  state  the  effect 
of  the  evidence  relating  to  the  transactions  in  question, — a  minute 
examination  of  which  is  essential  for  the  purpose  of  arriving  at  a 
safe  conclusion  on  the  questions  at  issue, — it  will  be  necessary  to 
state,  shortly,  the  principal  facts  of  the  case. 

In  the  year  1820,  Sir  Henry  Bold  Hoghton,  the  defendant,  and 
the  father  of  the  plaintiff,  married  Dorothea  Bold,  the  mother  of 
the  plaintiff.  At  the  time  of  the  marriage,  the  Bold  estates,  by  a 
will  which  took  effect  several  years  before,  were,  in  the  event  of  the 
death  of  a  sister  of  Dorothea  without  issue,  which  event  took  place, 
limited  to  Dorothea  for  life,  with  remainder  to  her  first  and  other 
sons  in  tail  male,  with  remainders  over. 

It  was  not  therefore  possible,  on  this  marriage,  to  make  any 
change  in  the  limitations  of  this  property,  or  to  charge  it  in  any 
manner  for  the  benefit  of  the  husband  or  the  younger  children  of 
the  marriage. 

The  Hoghton  estates,  on  the  other  hand,  were  settled  on  the 
marriage  in  the  following  manner,  viz. :  on  the  death  of  Sir 
Francis,  to  Sir  Henry  Bold  Hoghton  for  life,  with  remainder  to 
the  first  and  other  sons  of  the  marriage  in  tail  male;  and  the 
settlement  contained  a  power  to  Sir  Henry,  to  grant  to  any  wife  he 
might  marry  a  rent-charge  of  2,000Z.  per  annum,  out  of  the  rents 
of  the  estate,  and  also  to  charge  it  with  30,0002.  in  favour  of 
younger  children. 
[  294  ]  The  Bold  estate  is  said  to  have  been  of  the  value  of  1S,000L  per 

annum,  and  the  Hoghton  estate  of  8,000Z.  per  annum,  or  there- 
abouts. The  Bold  estate  was  wholly  unencumbered ;  the  Hoghton 
estate  was  subject  to  mortgages  amounting  to  81,400/.,  subject  to 
which  the  limitations  of  the  marriage  settlement  took  effect. 

There  were  five  children  of  the  marriage,  who  are  all  parties  to 
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thib  suit,  the  plaintiff  being  the  eldest  son,  and  born  on  the  2nd  of     Hoohtom 

August,  1821.  HOGHTOW. 

Lady  Hoghton,  the  plaintiff's  mother,  died  on  the  7th  of 
December,  1840,  and  thereupon  the  plaintiff  became  tenant  in  tail 
in  possession  of  the  Bold  estate.  The  change  produced  immediately 
by  this  e^ent  upon  the  income  of  8ir  Henry  was  of  a  most  serious 
character.  For  many  years  prior  to  the  decease  of  Lady  Hoghton, 
he  had  been  in  the  receipt  of  a  clear  income  of  about  18,000/.  per 
annum ;  on  the  decease  of  Lady  Hoghton,  that  income  was  reduced 
to  5,000/.  per  annum. 

The  plaintiff  seems  to  have  felt  with  pain  the  change  then 
produced  in  his  father's  income,  and  to  have  been  desirous  to 
alleviate  the  consequences  of  it.  He  appointed  his  father  his 
guardian ;  and,  as  far  as  a  person  under  the  disability  of  infancy 
could  sanction,  he  appears  to  have  sanctioned  an  arrangement  by 
which,  as  soon  as  he  attained  twenty-one,  a  portion  of  the  Bold 
estate,  called  the  North  Meols  estate,  was  to  be  sold  to  a  gentleman 
of  the  name  of  Scarisbrick,  and  the  proceeds  applied,  as  far  as 
necessary,  in  the  discharge  of  the  mortgages  which  affected  the 
Hoghton  estate. 

On  the  2nd  of  August,  1842,  the  son  attained  his  age  of  twenty- 
one  years,  and  on  the  following  day  he  executed  a  deed,  disentailing 
the  Bold  estates,  and  ^vesting  them  in  himself  in  fee  simple.  On  [  *296  ] 
the  same  day  he  executed  a  bond  securing  to  his  father  an  annual 
sum  of  2,500Z.  for  life,  with  a  proviso  that  this  annuity  was  to 
cease  as  soon  as  the  son  should  pay  off  the  mortgages  which  then 
affected  the  Hoghton  estate. 

On  the  5th  of  the  same  month  he  executed  a  will,  giving  con- 
siderable benefits  to  his  father ;  and  in  the  month  of  October 
following,  he  ratified,  or  rather  entered  into  the  contract  with 
Mr.  Scarisbrick  for  the  sale  of  the  North  Meols  estate. 

In  all  this,  the  plaintiff  acted  under  the  advice  and  with  the 
assistance  of  Mr.  Bowson,  who  had  hitherto  always  acted  as  the 
solicitor  of  the  family  in  all  matters  relative  to  the  Bold  estate ; 
and  no  other  solicitor  was  employed. 

In  February,  1843,  the  contract  for  the  sale  of  the  North  Meols 
estate  was  completed.  The  purchase-money  consisted  of  183,0002. ; 
81,400/.,  part  of  it,  was  applied  in  the  payment  of  the  mortgages 
affecting  the  Hoghton  estate,  and  the  remainder  of  this  money 
was  paid  to  the  plaintiff. 

Up  to  this  period,  subject  to  a  question   respecting  a  sum  of 
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HooHTOK  1,6001.9  part  of  the  81,4002.,  which  I  shall  notice  hereafter,  no  part 
HooHTOH.  ^^  ^^®  transaction  which  occurred  between  the  plaintiff  and  his 
father  is  complained  of.  The  voluntary  engagements  which  the 
son  entered  into  he  considered  to  be  due  to  his  father's  altered 
condition.  He  understood  and  intended  to  do  all  that  had  thereby 
been  effected,  and,  except  as  explanatory  of  what  subsequently 
occurred,  and  for  the  purpose  of  affording  assistance  in  the  due 
appreciation  of  the  evidence,  these  events  do  not  affect  the  decision 
of  the  questions  at  issue. 
[  296  ]  The  first  question  raised  is  this  :  The  deeds  executed  by  the  mort- 

gagees on  the  redemption  of  their  mortgages  on  the  2nd  of  February, 
1848,  were  so  drawn  as  to  produce  a  merger  of  those  charges. 

This  is  complained  of  by  the  plaintiff,  who  insists,  that  according 
to  the  terms  of  the  arrangement  he  entered  into,  those  mor^ages 
ought  to  have  been  assigned  in  such  a  manner  as  to  keep  them  np 
as  valid  and  subsisting  charges  against  the  inheritance  of  the 
Hoghton  estate,  although  coupled  with  a  proviso,  that  during 
the  life  of  Sir  Henry,  no  interest  should  be  paid  or  should  accrue 
due  in  respect  thereof. 

This,  however,  is  a  very  subordinate  question,  and  but  slightly 
connected  with  the  other  and  main  question  in  this  cause,  which 
is  this :  On  the  7th  of  July,  1843,  a  deed  of  re-settlement  of  the 
Hoghton  estate  was  executed  by  the  plaintiff  and  Sir  Henry.  The 
plaintiff  contends  that  his  execution  of  that  deed  was  obtained  by 
misrepresentation,  that  he  was  in  ignorance  of  the  material  pro- 
visions contained  in  it,  and  that  he  executed  it  upon  the  faith  and 
in  the  belief,  that  it  was  an  instrument  necessary  to  the  final 
completion  of  the  transaction,  relative  to  the  payment  off  of  the 
mortgages,  and  that  it  did  not  alter  or  affect  his  interest  in  the 
Hoghton  estate. 

At  the  time  when  this  deed  was  executed,  the  plaintiff  was 
tenant  in  tail  male  in  remainder  of  the  Hoghton  estate,  sabjecl 
to  his  father's  life  interest  therein. 

The  deed  is  to  this  effect :  It  contains,  in  the  first  place,  a  joint 
power  of  appointment  vested  in  Sir  Henry  and  the  plaintiff. 
Subject  to  this,  the  estate  is  limited  to  Sir  Henry  for  life,  then 
r  '297  ]  to  the  plaintiff  for  life,  then  *to  the  first  and  other  sons  of  the 
plaintiff  in  tail  male,  and  then  to  such  uses  as  the  father,  if  he 
survived  the  plaintiff,  should  by  deed  or  will  appoint ;  after  which, 
the  estate  is  limited  to  the  second  and  third  sons  of  Sir  Henry 
for  life,  with  remainder  to  their  first  and  other  sons  in  tail  male ; 
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after  which,  the  estate  is  limited  to  any  other  son  which  Sir  Henry  Hoohton 
might  have  in  tail  male :  and  subject  to  these  limitations,  the  hoohtok. 
estates  are  limited  to  the  defendant,  Mrs.  Blackburn,  the  eldest 
danghter  of  Sir  Henry  for  life,  with  remainder  to  her  first  and 
other  sons  in  tail  male ;  after  which,  the  estate  is  limited  to  the 
defendant,  Miss  Dora  Hoghton  for  her  life,  with  remainder  to  her 
first  and  other  sons  in  tail,  with  remainder  to  all  other  the 
daughters  of  Sir  Henry  in  succession  in  tail  male,  with  an  ultimate 
remainder  to  Sir  Henry  in  fee  simple. 

The  deed  also  contains  a  power  to  Sir  Henry  to  appoint,  by 
deed  or  will,  a  rent-charge,  by  way  of  jointure  for  any  future  wife 
he  might  marry,  to  the  extent  of  2,0002.  per  annum,  with  a  power 
to  appoint  5002.  per  annum  in  favour  of  any  stranger,  in  which 
case  the  jointuring  sum  was  to  be  reduced  to  1,500Z.  per  annum. 

This  is  the  instrument  of  which  the  plaintiff  complains.  He 
contends  that,  inasmuch  as  it  is  a  voluntary  instrument  not 
executed  for  a  valuable  consideration,  it  can  be  supported,  if  at 
ally  only  on  the  ground  of  its  being  a  proper  and  reasonable 
re-settlement  of  family  estates,  knowingly  and  willingly  entered 
into  by  him;  and  he  submits,  that  in  this  view  it  cannot  be 
supported,  both  because  the  instrument  itself  is  of  an  unreason- 
able character,  and  because  he  executed  it  without  professional 
assistance  or  advice,  and  without  receiving  proper  explanation  of 
its  nature  and  contents,  *of  which  he  asserts  he  was  wholly  [  *298  ] 
ignorant ;  and  he  further  asserts,  that  he  did  so  execute  it  under 
the  influence  and  in  obedience  to  the  wishes  of  his  father. 

The  defendant,  Sir  Henry,  on  the  other  hand,  contests  all  these 
positions.  He  submits  that  the  instrument  is  not  an  improper 
and  unreasonable  re-settlement  of  the  family  property ;  he  insists, 
that  the  plaintiff  was  well  aware  of  the  contents  of  the  deed  :  that 
it  was  fully  and  properly  explained  to  him,  and  that  no  influence 
or  control  was  exerted  to  procure  his  execution ;  and  the  defendant 
further  insists,  that  according  to  the  principles  on  which  courts 
of  equity  act,  in  the  cases  of  re-settlements  of  family  property  and 
of  family  arrangements  generally,  this  deed  must  be  supported ; 
and  that  if  it  be  not,  transactions  in  families  of  daily  occurrence 
and  to  a  great  extent  will  be  disturbed,  the  consequences  of  which 
will  be  extensive  and  disastrous. 

Before  proceeding  further,  I  think  it  desirable  to  state  what  I 
apprehend  to  be  the  principles  which  affect  transactions  of  this 
aatare,  entered  into  between  members  of  the  sajne  family.    In 
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Hoohton     doing  so,  it  is  important,  in  the  first  place,  to  point  oat  the  dis* 
HoGHTON.     tinction  between  two  classes  of  cases  which  afford  contradictory 
analogies,  and  both  of  which  have  been  relied  upon  as  applicable 
to  the  questions  before  me. 

The  first  class  is,  that  where  one  person,  by  undue  influence, 
obtains  an  advantage  from  another ;  the  other  class  of  cases  is, 
that  where  arrangements  are  entered  into  for  the  peace  of  families 
and  the  security  of  the  family  property. 

I  am  of  opinion,  as  I  lately  held,  in  a  case  of  Cooke  v.  Lamotte  (i), 
[  ♦299  ]  that  wherever  one  person  obtains,  by  voluntary  *donation,  a  large 
pecuniary  benefit  from  another,  the  burthen  of  proving  that  the 
transaction  is  righteous,  to  use  the  expression  of  Lord  Eldon,  in 
Gibson  v.  Jeyes  (2),  falls  on  the  person  taking  the  benefit.  Bat 
this  proof  is  given,  if  it  be  shown  that  the  donor  knew  and  under- 
stood what  it  was  that  he  was  doing.  If,  however,  besides  the  obtain- 
ing the  benefit  of  this  voluntary  gift  from  the  donor,  the  donor  and 
donee  were  so  situated  towards  each  other,  that  undue  influence 
might  have  been  exercised  by  the  donee  over  the  donor,  then  a 
new  consideration  is  added,  and  the  question  is  not,  to  use  the 
words  of  Lord  Eldon,  in  Huguenin  v.  Baseley  (s),  "  whether  the 
donor  knew  what  he  was  doing,  but  how  the  intention  was  pro- 
duced ; "  and  though  the  donor  was  well  aware  of  what  he  did, 
yet  if  his  disposition  to  do  it  was  produced  by  undue  influence, 
the  transaction  would  be  set  aside. 

In  many  cases,  the  Court,  from  the  relations  existing  between 
the  parties  to  the  transaction,  infers  the  probability  of  such  undue 
influence  having  been  exerted.  These  are  the  cases  of  guardian 
and  ward,  of  solicitor  and  client,  spiritual  instructor  and  pupil, 
medical  adviser  and  patient,  and  the  like ;  and,  in  such  cases,  the 
Court  watches  the  whole  transaction  with  great  jealousy,  not 
merely  for  the  purpose  of  ascertaining  that  the  person  likely  to 
be  so  influenced  fully  understood  the  act  he  was  performing,  but 
also  for  the  purpose  of  ascertaining,  that  his  consent  to  perform 
that  act  was  not  obtained  by  reason  of  the  influence  possessed  by 
the  person  receiving  the  benefit;  not  that  the  influence  itself, 
flowing  from  such  relations,  is  either  blamed  or  discountenanced 
by  the  Court ;  on  the  contrary,  the  due  exercise  of  it  is  considered 
[  *300  ]  useful  and  ^advantageous  to  society  ;  but  this  Court  holds,  as  an 
inseparable  condition,  that  this  influence  should  be  exerted  for  the 

(1)  Ante,  p.  397.  (3)  9  R.  E. ;  see  p.  295  (14  Ve8.  300' 

(2)  6  B.  E.  295  (6  Vea.  ; 
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benefit  of  the  person  subject  to  it,  and  not  for  the  advantage  of     Hoorton 
the  person  possessing  it.  Hoghtok. 

The  case  of  parent  and  child  is  undoubtedly  one  of  this  class 
of  cases,  and  it  is  prominently  put  forward  as  such  in  all  cases 
illustrating  this  principle.  "  Everybody,"  says  Lord  Lanodale, 
in  Archer  v.  Hudson  (1),  "  will  aflSrm  in  this  Court,  that  if  there 
be  a  pecuniary  transaction  between  parent  and  child,  just  after 
the  child  attains  the  age  of  twenty-one  years,  and  prior  to  what 
may  be  called  a  complete  'emancipation,'  without  any  benefit 
moving  to  the  child,  the  presumption  is,  that  an  undue  influence 
has  been  exercised  to  procure  that  liability  on  the  part  of  the  child, 
and  that  it  is  the  business  and  the  duty  of  the  party  who  endeavours 
to  maintain  such  a  transaction,  to  show  that  that  presumption  is 
adequately  rebutted ; "  and  he  adds,  "  that  it  may  be  adequately 
rebutted  is  perfectly  clear.*'  In  Cai'penter  v.  Heriot  (2),  Lord 
NoRTHiNOTON  actod  on  the  same  principle.  Young  v.  Peachy  («), 
Heron  v.  Heron  (4),  and  Hawes  v.  Wyatt  (5),  are  other  instances. 

On  the  other  hand,  in  transactions  between  members  of  the 
same  family,  even  though  that  relation  subsists  between  them, 
from  whence  the  Court  will  infer  the  moral  certainty  of  the 
existence  of  considerable  influence  and  the  probability  of  its 
having  been  exercised,  yet  if  the  transaction  be  one  which  tends 
to  the  peace  or  security  of  the  family,  to  the  avoiding  of  family 
disputes  and  litigation,  or  to  the  preservation  of  the  family 
proi)erty,  the  principles  by  which  such  transactions  *must  be  tried  [  •301  ] 
are  not  those  applicable  to  dealings  between  strangers,  but  such 
as,  npon  the  most  comprehensive  experience,  has  been  found  to  be 
most  for  the  interest  of  families. 

[On  this  point  his  Honour  referred  at  length  to  Franky.  Frank  (6), 
Beckley  v.  Newlaml(7),  Stapilton  v.  Stapilton  (s),  Pullen  v.  Ready  {9\ 
Cory  v.  Cory  (10),  Kinchant  v.  Kinchant{\\\  Brown  v.  Carter  (12)^ 
Tendril  v.  Smith  (13),  Wycherley  v.  Wycherley  {i4^\  and  continued  his 
judgment  as  follows :] 

The  rule  to  be  drawn  from  these  cases,   which  is  perfectly       [  303  ] 
consistent  with  the  rule  which  prevails  in  the  first  class  of  cases 

(1)  64  E.  B.  p.  158  (7  Beav.  560).  (8)  1  Atk.  2. 

(2)  1  Eden,  338.  (9)  2  Atk.  592. 

(3)  2  Atk.  254.  (10)  1  Yes.  Sen.  19. 

(4)  2  Atk.  161.  (11)  1  Br.  0.  0.  369. 

(6)  3  Br.  C.  C.  156.  (12)  5  E.  E.  191  (5  Ves.  862). 

(6)  1  Oh.  Ca.  84.  (13)  2  Atk.  85. 

(7)  2  P.  Wma.  182.  (14)  2  Eden,  175,  180. 
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HooHTov  to  which  I  referred,  may,  I  think,  be  thus  stated :  that  if  the  settle- 
HoouTOK.  ment  of  the  property  be  one  in  which  the  father  acquires  no  benefit 
not  already  possessed  by  him,  and  if  the  settlement  be  a  reasonable 
[  *90e  ]  and  proper  one,  the  Court  will  support  it,  even  though  *it  may 
appear  that  some  influence  was  exerted  by  him  to  induce  the  son 
to  execute  it ;  and  provided  also,  that  there  was  no  suppression  of 
what  is  true,  or  suggestion  of  what  is  false.  This  is  distinctly 
stated  by  Lord  Eldon,  in  Gordon  v.  Gordon  (i),  as  applied  to  family 
agreements,  and  will  also  apply  to  these  cases  of  re-settlement. 
"  Although,"  says  he,  "  the  parties  may  have  greatly  misunderstood 
their  situation  and  mistaken  their  rights,  a  court  of  equity  will  not 
disturb  the  quiet  which  is  the  consequence  of  that  agreement ; " 
but  where  there  is  a  mistake,  though  innocent,  and  the  other  party 
is  accessory  to  it,  this  Court  will  interfere.  The  point  of  this 
observation  is,  that  the  one  is  accessory  to  the  mistake  of  the  other. 

Where,  however,  the  son  confers  on  the  parent  by  the  trans- 
action some  advantages  which  he  did  not  previously  possess,  then 
the  principle  which  prevails  in  the  first  class  of  cases  interposes, 
and  then  this  .Court,  to  use  the  words  of  Lord  Lanodalb,  in  Archer 
V.  Hudson  (2),  "  does  not  interfere  to  prevent  an  act  even  of  bounty 
between  parent  and  child,  but  it  will  take  care  that  such  child  is 
placed  in  such  a  position  as  will  enable  him  to  form  an  entirely  free 
and  unfettered  judgment,  independent  altogether  of  any  sort  of 
control." 

In  order  to  apply  these  principles  to  the  facts  of  the  present  case, 
it  is  necessary,  first,  to  consider  the  nature  of  the  settlement  itself, 
and  next,  the  circumstances  attending  its  preparation  and  execu- 
tion. By  the  limitations  of  the  settlement,  Sir  Henry  obtains  an 
advantage  which  he  did  not  possess  before  its  execution.  If  the 
plaintiff  should  die  without  issue  male  in  the  life  of  Sir  Henry,  a 
[  ♦307  ]  general  power  of  appointment,  by  *deed  or  will,  is  vested  in  Sir 
Henry.  In  addition  to  this,  he  acquires  an  absolute  power  of 
appointing  500Z.  per  annum  out  of  the  rents  of  the  estates  in  favour 
of  any  stranger ;  and  the  ultimate  limitation  of  the  estates  is  in 
favour  of  Sir  Henry  in  fee,  to  the  exclusion  of  any  female  heirs  of 
the  plaintiff.  All  these  are  direct  benefits  to  the  father  proceeding 
from  the  son,  and  which,  consequently,  raised  that  presumption  of 
undue  influence  spoken  of  by  Lord  Langdalb,  in  Archer  v.  Hvdson^ 
which  it  is  necessary  should  be  adequately  rebutted. 

(1)  19  R.  R.   230;    see  p.   236   (3  (2)  64  B.  B.  158  (7  Beav.  560). 

Swanst.  400,  463). 
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In  all  cases  of  this  description,  the  reasonableness  of  the  settle-^  Hoqhton 
ment  has  been  considered  by  various  Judges  to  be  shoWn,  both  by  HoGRToir. 
the  preservation  of  the  property  in  the  family,  and  by  the  confer- 
ring of  benefits  upon  the  younger  children.  But  here,  if,  in  the 
absence  of  the  settlement,  the  plaintiff  had  died  without  issue  male 
in  the  life  of  Sir  Henry,  the  estates  would  have  gone  to  the  next 
son  of  Sir  Henry  who  might  have  survived  him  in  tail  male. 
Under  this  settlement,  if  the  plaintiff  should  so  die,  Sir  Henry 
might  sell  or  devise  the  estate  to  a  stranger.  The  power  of  appoint- 
ment of  the  5001.  per  annum  in  favour  of  a  stranger  is  a  power  to 
take  so  much  out  of  the  estate  belonging  to  the  family.  The  ulti- 
mate limitation  of  the  fee  to  Sir  Henry  would,  in  the  event  of  the  pre- 
vious estates  failing,  enable  him  to  dispose  of  the  estate  to  strangers, 
although  the  plaintiff  might  have  left  a  family  of  daughters  and 
grandsons.  In  all  these  three  specified  cases,  the  limitations  of 
the  settlement  are  prejudicial  to  the  preservation  of  the  estates  in 
the  family,  and  confer  no  benefits  on  the  younger  children.  These 
defects  in  the  settlement  are  not,  in  my  opinion,  counterbalanced 
by  the  circumstance,  that  the  estates  tail  in  the  sons  of  Sir  Henry 
are  cut  down  to  life  estates,  and  that  they  are  consequently  thereby 
prevented  from  disposing  *of  the  property  away  from  the  family,  [  *308  j 
as  they  might  now  do,  if  the  property  should  vest  in  any  one  of 
them  as  tenant  in  tail  in  possession. 

I  am  of  opinion,  therefore,  that  this  deed  was  not  a  reasonable 
or  proper  mode  of  settling  the  property,  if  the  interest  of  the  family 
alone  b  to  be  regarded.  It  is  not  such  a  settlement  as  this  Court 
would  approve  of,  if  an  estate  had  been  devised  to  trustees  in  trust, 
to  be  settled  in  such  a  manner  as  might  be  most  for  the  benefit  of 
the  Hoghton  family,  and  a  suit  had  been  instituted  for  the  purpose 
of  carrying  that  trust  into  execution. 

I  now  proceed  to  examine  the  circumstances  connected  with  the 
preparation  and  execution  of  this  deed.  In  the  first  place,  the 
evidence  establishes  conclusively,  that  so  far  as  the  preparation  of 
this  instrument  is  concerned,  the  plaintiff  had  no  professional 
advice  or  assistance.  Previously  to  the  plaintiff  attaining  twenty- 
one,  Mr.  Bowson  had  been  employed  as  the  solicitor  of  the  family 
in  all  matters  relating  to  the  Bold  estates,  and  Messrs.  Filkington 
and  Walker  in  the  like  capacity  in  all  matters  relating  to  the 
Hoghton  estates.  Before  the  plaintiff  had  attained  twenty-one, 
Mr.  Pilkington  had  retired;  and  Mr.  Walker  alone  carried  on 
business,  and  was  employed  as  the  family  solicitor  in  all  matters 
B.R. VOL.  xcii.  28 
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HooHTox     relating  to  the  Hoghton  estates.    As   this  matter  related  to  that 
HoGHTOM.     estate,  Mr.    Walker    was  employed  to   prepare  the  settlement  in 
question ;  but  no  other  solicitor  was  consulted  or  saw  the  draft  of 
the  deed  before  its  execution.     The  instructions  for  its  preparation, 
as  appears  from  the  bill  of  costs  of  Mr.  Walker,  were  given  in 
December,  1842,  by  Sir  Henry ;  the  draft  was  settled  by  Mr.  Coulson 
in  February,  1848.     It  is  true  that  Mr.  Walker,  in  his  answer  to 
[  •309  ]       the  eighth  interrogatory,  says,  that  he  considered  *that  he  laid 
the  draft  before  Mr.  Coulson  on  behalf  of  all  parties  to  the  inden- 
ture;   but  Mr.   Walker  had  not  seen   or  communicated  with  the 
plaintiff  on  the  subject  of  it.     The  draft,  when  settled,  was  sent  to 
Sir  Henry :  the  correspondence  respecting  it,  and  the  alterations  to 
be  made  in  it,  are  suggested  by  Sir  Henry  alone.     No  copy  was 
sent  by  Mr.  Walker  to  the  plaintiff;  he  never  saw  the  plaintiff  on 
the   subject  of   the  preparation  of   it;  indeed,  he  had  seen  the 
plaintiff  but  once  in  his  whole  life  before  the  deed  was  executed : 
he  never  made  any  other  communication  to  the  plaintiff.    He  says, 
it  is  true,  that  he  considered  and  believed  that  it  had  been  seen  by 
the  plaintiff;  but  **  I  cannot  say,"  he  continued,  "  that  I  considered 
that  it  had  been  examined  and  approved  by  him,  as  that  circum- 
stance did  not  occur  to  my  consideration."     It  is  alleged  by  Sir 
Henry,  in  his  answer,  that  the  draft  was  shown  to  the  plaintiff; 
but  it  is  not  stated,  far  less  proved,  that  it  was  submitted  to  him, 
or  to  any  person  on  his  behalf,  for  his  deliberate  examination  and 
consideration.  It  is  obvious,  on  the  whole  evidence,  that  the  first  time 
the  plaintiff  ever  saw  anything  in  writing  relative  to  this  resettle- 
ment of  the  Hogbton  estates  was  on  the  day  and  at  the  time  of  the 
execution  of  the  settlement  itself,  that  is,  on  the  7th  of  July,  1843. 
The  circumstances    relative  to  the  execution  of   the   deed  are 
these :  The  deed  was  executed  in  the  bed-room  of  Sir  Henry,  who 
had  had  an  alarming  attack  of  illness,  and  was  still  suffering  from 
the  consequence  of  it.     The  persons  present  were  Sir  Henry,  who 
was  then  in  bed,  the  plaintiff,  Mr.  Walker,  the  solicitor  who  pre- 
pared it,  and  Mr.  Pilkington,  the  former  partner  of  Mr.  Walker, 
which  last  two  gentlemen  were  the  attesting  witnesses.    The  first 
person  admitted  into  the  room  to  Sir  Henry  was  Mr.  Walker;  how 
[  »3io  ]       long  they  were  together  does  *not  appear :  after  this,  the  plaintiff 
came  into  the  room  to  them;  how  long  they  remained  together 
does  not  appear :  and,  finally,  Mr.  Pilkington  was  admitted.    The 
evidence  relative  to  what  then  took  place  in  the  bed-room  is  most 
material.    The  only  evidence  on  this  subject  is  that  of  Mr.  Pilkington, 
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in  answer  to  the  twelfth  interrogatory,  and  that  of  Mr.  Walker,      Hoouton 
in  answer    to    the  ninth,    tenth,    and    twelfth    interrogatories,     hoohton. 
When  Mr.  Pilkington  was  introduced  into  the  room,  Sir  Henry,  the 
plaintiff,  and  Mr.  Walker  were  there.     Whatever  the  explanation 
of  the  deed  was  which  was  given  to  the  plaintiff,  it  took  place  before 
Mr.  Pilkington  was  introduced.     *'  It  was  not,"  he  says,  "  read  over 
to  the  plaintiff  in  my  presence."     That  is  the  effect  of  his  deposi- 
tion.    The  evidence  of  Mr.  Walker  is  to  this  effect :  In  answer  to     * 
the  ninth  interrogatory,  he  says  :  the  indenture  of  the  7th  of  July, 
in  its  present  form,  was,  as  he  considered  and  had  every  reason  to 
beheve,  in  conformity  in  all   respects   with  the  then  wishes  and 
intentions  of  the  plaintiff,  by  reason  that  he  read  over  the  operative 
parts  of  such  deed  to  him  before  he  executed  it,  and  he  made  no 
sort  of  objection  to  the  said  deed.     The  plaintiff,  he  says,  had  then 
attained  twenty -one  about  ten  or  eleven  months. 

I  will  mention  his  further  evidence  presently;  but  the  most 
attentive  consideration  which  I  have  been  able  to  give  to  this 
evidence  raises  grave  doubts  in  my  mind,  whether  the  objectionable 
points  of  the  settlement  in  question  were  ever  brought  to  the 
attention  of  the  plaintiff. 

The  part  of  the  deposition  I  have  read  states,  that  the  operative 
parts  were  read  over  to  the  plaintiff.  If  this  were  all  the  evidence, 
it  would,  in  my  opinion,  be  ^insufficient  to  show  that  the  plaintiff  [  *3ii  ] 
understood  what  he  was  doing.  In  the  first  place,  it  is  not  stated 
what  the  witness  considered  to  be  the  operative  parts  of  the  deed, 
and  whether  he  includes,  in  this  description,  the  power  of  appoint- 
ment to  the  father.  From  his  answer  to  the  twelfth  interrogatory, 
it  would  appear,  that  he  makes  a  distinction  between  the  operative 
parts  of  the  deed  and  the  powers  of  appointment  contained  in  it. 
In  the  next  place,  the  mere  reading  over  of  a  deed  would  not  be 
sufficient  to  satisfy  me  that  the  person  hearing  it  read  understood 
it.  To  an  unprofessional  person,  however  intelligent,  and  exerting 
the  closest  attention,  the  long  and  involved  sentences  and  technical 
language  of  a  deed  render  it  frequently  unintelligible ;  and  even 
the  Court  not  unfrequently  misapprehends  the  Umitations  and 
effect  of  the  provisions  of  a  deed  read  in  open  Court,  where  the 
greatest  pains  are  exerted  to  read  it  clearly  and  intelligibly.  In 
my  opinion,  unless  it  is  accompanied  with  an  explanation  of  the 
contents  of  a  deed,  the  reading  over  to  an  unprofessional  person  is 
more  likely  to  confuse  than  to  enlighten  him. 

In  his  answer  to  the  tenth  interrogatory,  Mr.  Walker  states, 

2tt— 2 
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HoouTOM  ''that  he  explained  to  the  plaintiff,  sliortly,  the  joint  po^^er  of 
HoGHTOK.  appointment  by  him  and  his  father  over  the  estate,  and  that  in 
default  of  such  joint  appointment,  the  estate  was  held  by  his  father 
for  life,  and  then  to  him,  the  plaintiff,  and  his  children."  This 
general  explanation  is  inaccurate  :  the  limitations  after  his  father's 
life-estate  are  not  to  the  plaintiff  and  his  children,  but  to  the 
plaintiff  and  his  sons  ;  and  the  plaintiff's  daughters  are  excluded. 
If  this  be  a  correct  statement  of  the  explanation  given,  it  was, 
though  no  doubt  unintentionally,  a  misrepresentation  of  the  effect 
[  *3i2]  of  the  deed,  in  a  material  point  affecting  both  the  ^interest  of  the 
plaintiff  and  that  of  the  Hoghton  family. 

The  answer  to  the  twelfth  interrogatory  is  that  where  Mr.  Walker 
goes  into  greater  detail  on  the  subject.  He  specifies  the  parts  he 
read  aloud.  These  were  ''  the  whole  of  the  operative  parts,  the 
power  to  jointure  and  power  to  grant  annuities,"  given  to  Sir  Henry 
and  to  the  plaintiff ;  and  he  says, ''  I  shortly  explained  the  effect  of 
the  various  other  clauses  as  they  occurred,  omitting  the  recitals  and 
the  schedules  altogether." 

It  is  to  be  observed,  that  although  Mr.  Walker  specifies  the 
power  of  appointment,  he  does  not  mention  the  power  of  appoint- 
ment given  to  Sir  Henry,  if  he  survived  the  decease  of  the  plaintiff 
without  issue  male.  The  witness  further  states,  that  he  **  shortly 
explained  the  effect  of  the  various  other  clauses  as  they  occurred;  ** 
and  he  says,  '*  I  did  explain  to  the  plaintiff,  as  before  stated,  the 
said  indenture  and  the  general  purport  and  effect  and  operation 
thereof  before  he  executed  the  same."  The  general  effect  explained, 
as  stated  before  in  the  depositions,  was  erroneous ;  and  this 
passage,  where  he  states  that  he  **  shortly  explained  the  effect  of 
the  various  other  clauses  as  they  occurred,"  is  the  o]iiy  part  of  the 
evidence  that  would  necessarily  include  the  two  first  of  the  three 
objectionable  provisions  contained  in  the  deed  I  have  already 
pointed  out,  and  which  provisions  ought  to  have  been  carefully  and 
accurately  explained,  and  their  effect  stated  to  the  plaintiff  before 
he  should  have  been  permitted  to  execute  the  deed.  If  this  had 
been  done,  I  cannot  doubt  that  Mr.  Walker  would  have  remembered 
it,  and  would  have  stated  it  in  his  evidence  and  in  his  deposition,  in 
answer  to  an  interrogatory,  very  carefully  and  properly  framed,  to 
r  *313  ]  extract  an  exact  statement  of  what  was  read  and  'explained,  and 
what  was  left  unread  and  unexplained  of  the  provisions  of  tha 
deed. 

The  result  is,  that  this  cursory  and  general  explanation  stated  in 
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this  evidence  is  all  that  is  done,  to  enable  a  son  to  understand  the  ftoohton 
fall  contents  and  effect  of  a  deed  he  had  never  seen  before ;  and  HooHTosf. 
even  this  explanation,  imperfect  as,  in  my  opinion,  it  would  be  if 
given  anywhere,  is  given  in  the  bed-room  of  a  sick  father,  when  the 
ordinary  affection  of  a  son  would  necessarily  prompt  him  strongly 
to  desire  that  the  business  should  be  concluded  as  speedily  as 
possible,  and  that  no  greater  trouble  or  anxiety  should  be  given 
than  was  absolutely  necessary  to  a  person  so  closely  related  to  him. 
Mr.  Walker,  in  a  letter  dated  five  days  previously,  had  expressed 
his  hope,  that  Sir  Henry  would  be  so  far  recovered  as  to  attend  to 
the  settlement  of  the  business,  which,  he  very  properly  and  con- 
siderately adds,  ''must  not  be  made  tiresome."  A  son,  much 
more  than  a  stranger,  would  fear,  that  his  father's  health  might  be 
impaired  by  the  fatigue  occasioned  by  any  considerable  prolonga- 
tion of  such  a  business ;  and  still  more  would  he  apprehend,  that 
his  father's  health  might  be  seriously  injured  by  the  effect  likely  to 
be  produced  by  any  refusal  on  the  part  of  his  son  to  execute  the 
deed,  or  even  by  the  expression  of  any  doubts  of  its  propriety. 

The  whole  of  Mr.  Walker's  evidence  satisfies  me,  that  he  treated 
this  matter  as  if  he  considered  and  believed  that  the  draft  of  the 
deed,  and  all  its  provisions,  had  been  the  subject  of  repeated  con- 
sultations and  discussion  between  Sir  Henry  and  the  plaintiff ;  and 
that,  in  fact,  the  reading  of  the  deed  itself  was,  as  he  says  of  the 
recitals  and  schedules,  mere  matter  of  form ;  in  truth,  unless  he 
had  so  believed,  he  would  no  doubt  have  thought  it  fit  not  to  have 
allowed  the  plaintiff  *to  execute  the  deed  without  ascertaining  that  [  *'M4  ] 
some  professional  gentleman  had,  on  his  behalf,  maturely  con- 
sidered the  various  provisions  of  the  deed,  and  ascertained  that  the 
plaintiff  understood  and  wished  to  carry  them  into  effect. 

The  rest  of  the  evidence  in  this  cause,  which  is  principally  docu- 
mentary, does  not,  in  my  opinion,  alter  the  view  I  have  taken  of 
this  case.  There  is  evidence  to  show  that  the  plaintiff  told 
Mr.  Bowson,  that  the  Hoghton  estates  were  to  be  re-settled,  but 
there  is  none  to  show  that  the  plaintiff  ever  contemplated  a 
re-settlement  of  this  description.  It  is  true  that  no  complaint  is 
made  till  the  month  of  September,  1844 ;  but  if  I  am  right  in  the 
view  I  have  taken  of  the  explanation  given  at  the  time  of  the  execu- 
tion of  the  indenture,  it  was  not  till  then  that  the  plaintiff  knew 
and  understood  the  contents  of  the  deed  of  the  7th  of  July,  1848. 
His  conduct  on  that  occasion  is  quite  consistent  with  his  case  and 
the  evidence  in  the  cause ;  and  in  July,  1845,  his  then  solicitor, 
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HooHTOK  Mr.  RowBon,  expressly  states,  that  the  plaintiff  will  do  no  act  to 
HooHTOK.     acknowledge  the  settlement. 

In  addition,  therefore,  to  this  being  the  case  of  a  re-settlement 
where  the  father  gains  material  advantage :  in  addition  also  to  its 
being  a  case  of  a  re-settlement  containing  some  material  provisions 
i^hich  are  of  an  unreasonable  character,  it  is,  in  my  opinion, 
proved,  that  the  contents  of  it  were  not  properly  made  known  to 
the  son,  and  that  he  was  left  without  the  assistance  and  information 
which  are  indispensable  to  enable  this  Court  to  sustain  such  a 
transaction. 

The  subsequent  acts  of  the  parties  do  not,  in  my  opinion,  vary 
the  rights  of  the  parties.  The  delay  in  filing  the  bill  is  explained 
[  •SIS  ]  by  the  fact;^  that  proposals  for  *a  compromise  were  pending ;  and 
if  the  correspondence  contained,  which  in  my  opinion  it  does  not, 
any  admission  affecting  the  plaintiff's  rights,  I  should  disregard 
such  admissions  made  solely  with  a  view  to  compromise.  I  regret 
that  such  proposals  have  failed  of  success,  and  that  the  painfal 
duty  of  deciding  such  a  case  as  the  present  should  have  been  cast 
upon  me  ;  but  I  am,  in  obedience  to  that  duty,  compelled  to  decide 
that,  according  to  what  I  think  the  true  principles  of  equity  applied 
to  the  facts  in  evidence  before  me,  this  deed  of  the  7th  of  July, 
1848,  as  between  the  plaintiff  and  Sir  Henry  Bold  Hoghton,  must 
be  delivered  up  to  be  cancelled. 

The  next  question  which  arises  is  that  which  relates  to  the 
defendant  Cecil  Hoghton,  the  offspring  of  the  marriage  of  the 
plaintiff  with  his  late  wife.  Upon  this  marriage,  a  settlement  was 
made,  which  provided  only  for  the  younger  children  of  the 
marriage ;  and  it  is  contended  on  behalf  of  the  infant  defendant, 
that  this  was  so  limited,  because  it  was  known  that  the  settlement 
of  the  7th  of  July,  1848,  provided  for  the  eldest  son  of  the 
marriage,  and  that,  inasmuch  as  the  marriage  proceeded  on  the 
faith  of  that  settlement  being  valid,  it  cannot  now  be  impeached, 
so  far  as  affects  the  interest  taken  under  it  by  the  eldest  son  of 
that  marriage.  In  order  to  establish  this  fact,  certain  affidavits 
were  tendered  in  evidence  under  Sir  George  Turner's  Act,  and  were 
objected  to  by  the  plaintiff,  on  the  ground  that  they  are  produced 
in  order  to  prove  a  matter  directly  in  issue  between  the  plaintiflF 
and  the  infant  defendant.  They  were,  however,  read  de  bene  esse' 
subject  to  this  objection.  I  am  of  opinion,  that  even  if  these 
affidavits  were  admissible,  they  do  not  show  that  the  marriage 
proceeded  on  the  faith  of  the  validity  of  the  settlement  of  the  7lli 
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of  July,  1843.     The  written  instructions  for  the  *8ettlement  are     Hoohtoh 
silent  on  the  subject  of  any  such  settlement,  nor  is  any  reference    hoohtoit. 
made  to  the  landed  property  of  the  plaintiff,  except  that  in  the       [  *^^^  ] 
commencement  of  the  instructions  it  is  stated,  that  it  is  his  desire 
to  keep  his  landed  estates  free  from  any  settlement  or  charge,  and 
in  the  margin  are  written  these  words :  "  N.B.  The  eldest  son  will 
take  the  family  estates,"  which  may  apply  as  much  to  the  Bold 
estates  as  to  the  Hoghton  estates.     The  case  of  Brown  v.  Carter  (l) 
is  cited  as  an  authority  on  behalf  of  the  infant  defendant,  and  for 
the  purpose  of  showing,  that  in  the  absence  of  evidence  to  the 
contrary,  it  is  to  be  presumed,  that  a  person  entering  into  the 
marriage  contract  communicates  the  state  of  his  property  to  the 
other  parties  to  the  contract.    But,  in  my  opinion,  this  case  does 
not  establish  this  position ;  it  only  decides,  that  after  a  lapse  of 
twenty  years  and  loss  of  evidence,  everything  shall  be  presumed 
against  the  person  who  has  delayed  to  bring  the  question  before 
the  Court  for  that  period  of  time.    In  that  case,  the  settlement 
complained  of  had  been  executed  by  William  Gapper  in  1768 ;  the 
limitations  of  it  gave  interests  to  any  children  he  might  have,  with 
divers  remainders    over ;    and  in   1779  he  married.      In  1799, 
William  Gapper  conveyed  the  property  comprised  in  the  settlement 
in  trust  for  his  creditors,  who  then  filed  a  bill  to  set  the  deed  of 
1768  aside.     The  concluding  words  of  the  judgment  are  conclusive 
as  to  this  point.     "  The  ground  I  go  upon,  without  entering  into 
the  question  how  far  relief  could  be  given  if  all  the  circumstances 
were  brought  before  the  Court  recently  and  during  the  father's  life, 
is,  that  after  a  marriage,  by  which  the  first  and  other  sons  were 
entitled  to  legal  estates,  protected  by  trustees  to  preserve  contingent 
reniainders,  I  cannot,  upon  this  bill,  in  the  *absence  of  persons       [•3i7j 
who  may  claim,  indeed  before  their  birth,  interfere  to  have  the 
legal  estate  taken  out  of  them." 

This  is  a  principle  which  pervades  all  questions  of  equity  ;  not 
merely  family  agreements  and  settlements,  as  in  this  case  and  the 
case  of  Stockley  v.  Stockley  (2) ;  but  even  in  the  case  of  direct  and 
positive  fraud,  long  acquiescence  will  bar  the  right  to  relief.  If  I 
were  compelled,  in  this  case,  to  presume  that  the  plaintiff  made  a 
statement  of  the  state  of  his  property,  I  must  presume  that  he 
made  a  true  and  not  a  false  or  fraudulent  statement ;  and  if  so,  he 
ought  then  to  have  said,  and  if  he  be  presumed  to  have  said  any- 
thing in  the  absence  of  direct  evidence,  he  must  be  presumed  to 

(1)  5  B.  R.  191,  201  (5  Ves.  862,  879).  (2)  12  R.  R.  184  (I  V.  &  B.  23). 


440  1852.    CH.     15  BEAV.  317—318.  [r.r. 

HooHTox  have  said — "  There  is  a  settlement  of  the  Hoghton  estates,  of  the 
^0GHT0N.  7th  of  July,  1843,  under  which  my  eldest  son  will  be  tenant  in  tail ; 
but  it  is  a  deed  of  such  a  nature,  that  in  February  last  I  stated 
that  I  would  never  acknowledge  it.  Proposals  for  a  compromise 
are  now  pending  to  alter  the  limitations  of  that  deed,  but  if  they 
are  not  brought  to  a  successful  termination,  it  is  my  intention  to 
seek  the  assistance  of  a  court  of  equity  to  impeach  the  validity  of 
it.*'  If  this  were  the  statement  made,  or  the  statement  which  must 
be  presumed  to  have  been  made,  it  would  evidently  not  entitle  the 
infant  defendant  to  any  declaration  or  decree  in  his  favour. 

I  am  of  opinion,  therefore,  that  I  cannot,  in  this  suit,  make  any 
decree,  or  direct  any  inquiry  with  the  view  of  afterwards  making  a 
decree,  which  would  afford  any  relief  to  the  infant  defendant  Cecil 
Hoghton  ;  while  I  say  this,  I  have  the  satisfaction  of  considering, 
that  the  decree  I  propose  to  make,  which  is  to  direct  this  deed 
to  be  cancelled,  will  not  in  the  slightest  degree  affect  the  right 
[  •ns  ]  which  that  infant  defendant,  or  any  person  on  his  behalf  *may 
have,  of  filing  a  bill  in  this  Court,  to  compel  the  plaintiff  to  make 
good  any  representations  made  by  him  on  his  marriage,  in  favour 
of  any  of  the  issue  of  that  marriage,  on  the  faith  of  which  that 
marriage  took  place. 

The  next  point  in  this  case  is  that  relating  to  the  merger  of  the 
mortgages  on  the  Hoghton  estate,  which  I  have  already  mentioned ; 
and  upon  this  point  I  have  arrived  at  a  conclusion  unfavourable  to 
the  plaintiff.     The  plaintiff  contends,  that  these  mortgages  ought 
to  have  been  kept  on  foot  by  assignment  to  trustees  for  his  benefit, 
but  he  admits,  that  he  did  not  intend  that  any  interest  should  be 
charged  during  the  lifetime  of  Sir  Henry.     In  this  question  Sir 
Henry  has  no  immediate  pecuniary  interest ;   that  is,  he  has  none 
if  the  deed  of  the  7th  of  July,  1843,  be  held  to  be  void.    His  only 
interest  is  that   which    he  must    feel    for  the  continuance  and 
prosperity  of  his  family.    But,  treating  this  question  as  one  between 
the  plaintiff  and  the  person  who  may  succeed  him  in  the  Hoghton 
estate,  if  he  should  die  without  having  barred  the  entail,  I  must 
look  simply  at  what  the  arrangement  was  that  the  plaintiff  made 
on   attaining   twenty-one,  with   respect  to  the  discharge   of  the 
incumbrances.     Whatever  that  was,  the  plaintiff  admits  that  he 
was  bound  to  perform  it,  and  it  is  contained  in  and  evidenced  by 
the  deed  of  charge  of  the  annuity  of  2,500Z.  on  the  Bold  estate. 
There  is  nothing  to  be  found  in  this  deed  which  countenances  the 
idea  that  it  was  intended  to  keep  these  mortgages  on  foot.     The 
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words  are — ^That  the  annuity  is  to  cease  on  the  death  of  Sir  Henry,     Hogrtok 
or  if  the  plaintiff,  his  heirs,  executors,  administrators,  or  assigns,     hoortok. 
do  and  shall,  at  any  time  during  the  life  of  Sir  Henry,  pay  off, 
satisfy,  and  discharge  the  several  mortgages.    The  Bold  estate  is 
afterwards  declared  to  remain  liable  to  pay  this  annuity,  during  the 
natural  life  of  Sir  Henry  or  until  *the  discharge  of  the  several       ['Sia] 
incumbrances  thereinbefore  mentioned.     These  passages  point  to 
exoneration   of    the    estates,   and    if    the    keeping    alive  of    the 
incumbrances  had  been  contemplated,  some  provision  would  have 
been  introduced  to  that  effect,  and  in  order  to  provide  for  the  non- 
payment of  the  interest  during  the  life  of  Sir  Henry.     It  would  be 
absurd  for  the  annuity  to  Sir  Henry  to  cease  when  the  mortgages 
were  paid  off,  if  Sir  Henry  was  to  pay  the  interest  to  his  son 
instead  of  paying  it  to  the  original  mortgagees.    But  it  was  a 
reasonable  and  proper  provision,  and  for  the  benefit  of  the  family 
generally,  that  the  estate  itself  should  be  exonerated  by  such  means ; 
the  consequence  of  which  would  be,  that  all  the  persons  who,  in 
succession,  might  take  the  family  estate,  would  take  it  unincumbered 
and  discharged  from  the  mortgages  which  then  fettered  it;   an 
arrangement  such  as,  in  some  of  the  cases  I  have  already  referred 
to,  was  treated  as  a  reasonable  and  proper  arrangement.    This  view 
of  the  case  is  confirmed  by  the  will  which  the  plaintiff  executed  on 
the  5th  of  August,  1842,  two  days  after  the  execution  of  the  deed 
granting  the  annuity.     This  distinctly  points  to  the  exoneration  of 
the  estate,  and  under  this  will  it  would  have  been  impossible  to 
have  kept  the  charges  alive.     This  also  appears  to  have  been  the 
view  taken  of  the  case  by  Mr.  Rowson.     The  operative  part  of  one 
of  the  deeds  of  reconveyance  of  the  mortgage  estates  was,  he  says, 
hastily  perused  by  him  on  behalf  of  the  plaintiff:   however  hasty 
that  perusal  might  have  been,  it  would  have  shown  a  professional 
gentleman  as  experienced  in  these  matters  as  Mr.  Rowson,  that  the 
charge  was  merged,  and  not  kept  on  foot ;  yet  he  made  no  complaint 
or  representation  to  the  plaintiff  on  the  subject.    He  evidently,  and 
I  think  rightly,  considered,  that  this  mode  of  re-conveyance  only 
carried  into  effect  the  arrangement  made  in  the  month  of  August 
preceding.     Neither  was  this  matter  *complained  of  by  the  plaintiff      [  •320  ] 
when  he  first  discovered  it:   the  real  and   substantial   ground  of 
complaint  has  been,  the  frame  of  the  deed  of  re-settlement  of  the 
7th  of  July,  1843,  on  which  I  have  already  expressed  my  opinion. 

The  only  remaining  point  in  this  case  is  the  question  relating  to 
the  sum  of  1,6002.     This  sum  formed  a  portion  of  the  64,000/. 
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HooHTON  advanced  by  the  Bank  of  England.  It  was  secured  upon  an  estate 
HooHTOK.  of  which  Sir  Henry  was  seised  in  fee  simple,  and  consequently 
forming  no  part  of  the  Hoghton  settled  estate  ;  and  it  is  contended 
that  this  1,600Z.  ought  to  be  repaid,  and  that  it  was  not  intended 
that  this  should  be  paid  off.  The  bill  makes  no  complaint  in  this 
respect ;  and  the  fact  appears  by  the  answer,  which  sets  out  the 
particulars  of  the  mortgages  discharged,  and  the  reconveyance  of 
the  estates  charged  therewith.  There  is  no  doubt  that  this  1,6002. 
is  part  of  the  81,4002.,  which  was  the  amount  of  the  mortgage 
money  to  be  paid  off;  and  although  the  sums  are  left  in  blank  in 
the  draft  of  the  annuity  deed,  the  original  having  been  destroyed, 
yet  this  omission  is  supplied  by  the  will  executed  almost  contem- 
poraneously with  it,  and  leaves  no  doubt  on  this  subject,  that  the 
amount  of  the  mortgages  to  be  paid  off  was  81,400{. ;  and  that  if 
there  were  any  mistake  on  the  subject,  in  not  confining  it  to  that 
amount  of  mortgages,  provided  the  whole  was  charged  on  the 
Hoghton  estate,  still  that  it  was  a  common  mistake  on  both  sides, 
and  that  there  was  not  intentional  concealment  or  misrepresentation 
on  the  subject.  I  am  of  opinion,  therefore,  that  on  this  part  of  the 
case  the  evidence  before  me  is  not  sufficient  to  enable  me  to  say, 
that  having  regard  to  the  arrangement  entered  into  in  the  month 
of  August,  1842,  which  is  not  to  be  disturbed,  and  to  the  evidence 
of  what  that  arrangement  was,  the  Court  ought  to  decree  the 
repayment  of  that  sum  of  1,600Z. 
[  321  ]  The  result  of  the  conclusion  to  which  I  have  come  on  the  parts 

of  the  case  I  have  already  stated  is,  that  a  decree  must  be  made 
declaring  the  deed  of  the  7th  of  July,  1843,  to  be  void,  and  ordering 
it  to  be  delivered  up  to  be  cancelled ;  and  that  the  bill  must  be 
dismissed,  so  far  as  it  seeks  a  declaration  that  the  mortgages  on  the 
Hoghton  estates  are  subsisting  mortgages,  and  asks  that  directions 
may  be  given  for  securing  them  for  the  benefit  of  the  plainkiffl  I 
should  be  glad,  in  a  case  of  this  description,  to  be  released  from  the 
necessity  of  giving  any  directions  respecting  costs. 

During  the  progress,  two  other  points  arose.  Certain  letters  were 
written,  after  the  dispute  had  arisen,  with  a  view  to  a  compromise, 
and  "  without  prejudice."  Their  admission  in  evidence  was 
objected  to  ;  and  on  the  other  side  it  was  said,  that  if  rejected,  the 
Court  would  only  have  before  it  a  part  ef  the  correspondence. 

The  Master  op  the  Eolls  said  he  thought  they  were  not 
admissible.     That  he  had,  in  other  cases,  expressed  his  opinion. 
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that   BHch   communicatioDB   made  with  a  view  to  an  amicable     Hoohton 
arrangement  ought  to  be  held  very  sacred ;  for  if  parties  were  to  be     hoghtok. 
afterwards  prejudiced  by  their  efforts  to  compromise,  it  would  be 
impossible  to  attempt  an  amicable  arrangement  of  differences. 

After  judgment  had  been  pronounced,  a  discussion  arose  whether 
a  conveyance  was  necessary. 

The  Master  of  the  Bolls  said,  his  impression  was,  that  the 
deed,  being  by  a  competent  Court  declared  void  and  cancelled,  could 
not  be  afterwards  set  up  or  used  in  a  court  of  law,  and  that  a 
re-conveyance  was  unnecessary. 


The  LANCASHIEE  and  YORKSHIRE   RAILWAY 
COMPANY  V.  EVANS. 

(loBeav.  322— 334.) 

In  1845,  a  landowner  received,  under  an  arbitration,  compensation  for 
the  land,  and  **  in  respect  of  damages  which  might  be  sustained  by  reason 
of  making  a  railway  " :  Held,  that  he  was  not  precluded  from  insisting 
on  a  further  compensation  for  future  unforeseen  damages  subsequently 
sustained  (1). 

A  Railway  Act  passed  in  1844,  under  which  certain  lands  were  taken. 
Afterwards,  in  1845,  the  Lands  Clauses  Act  passed  ;  and  in  1847  a  second 
Railway  Act  was  passed  extending  the  first :  Held,  that  the  Lands  Clauses 
Act  applied  to  the  whole  undertaking,  and  became  consolidated  with  the 
Acts  of  1844  and  1847,  and  that  the  owner  of  lands  taken  under  the  first  Act 
of  1844  became  entitled  to  the  benefit  of  its  provisions. 

In  July,  1844,  an  Act  of  Parliament  passed,  authorising  the 
making  the  Ashton  and  Staly  Bridge  Railway  (since  incorporated 
with  the  Lancashire  and  Yorkshire  Bailway),  and  to  take  the 
necessary  lands  for  that  purpose,  [which  lands  included  portions  of 
certain  reservoirs  and  lands  in  the  occupation  of  a  Mrs.  Orrell  as 
lessee  of  certain  bleaching  and  dyeing  works]. 

In  March,  1845,  Mrs.  Orrell  agreed  with  the  Company  that  an 
arbitrator  named  should  settle  the  amount  of  compensation  for  the 
purchase  of  the  land, ''  and  in  respect  of  the  damage  which  might 
be  sustained  by  reason  of  the  making  of  the  railway."  The 
arbitrator,  on  the  8th  of  June,  1845,  awarded  Mrs.  Orrell  226Z. 
The  railway  was  opened  with  a  single  line  in  April,  1846,  and  soon 
after,  in  October,  Mrs.  Orrell  transferred  her  interest  in  the 
property  to  the  defendants.* 

(1)  Compensation  for  •*  lands  in-  vfhich  may  r\ey er  moe:  Reg,  y.  Poidter 
jnriously  affected"  is  not  given  in  (1887)  20  Q.  B.  D.  132,  57  L.  J.  Q.  B. 
respect  of  .merely  prospective  injury      138,  58  L.  T.  134. — O.  A.  S. 


1851. 
Aug,  1, 

HolU  CouH. 

KOMILLT, 

M.B. 

[  322  ;i 
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[  •324  ] 


The  Lands  Glauses  Consolidation  Act  (8  &  9  Vict.  c.  18)  passed 
in  1845. 

In  July,  1847,  a  second  Act  of  Parliament  passed  (i),  which 
enabled  the  Railway  Company  to  make  certain  branches,  extensions, 
and  other  works,  and  to  alter  its  name,  which  thereupon  became 
the  Lancashire  and  Yorkshire  Railway  Company.  The  4th  section 
was  as  follows : 

"  And  be  it  enacted,  that  *  The  Lands  Clauses  Consolidation  Act, 
1845,'  and  '  The  Railways  Clauses  Consolidation  Act,  1845/  shall 
be  incorporated  with  this  Act,  save  as  to  such  parts  thereof  as  may 
be  modified  by  or  are  inconsistent  with  the  provisions  of  this  Act'* 
In  the  same  year,  1847,  a  second  line  of  rails  was  laid  down,  and 
♦the  road  between  the  reservoirs  was  widened;  part  of  the 
embankment  and  the  retaining  wall  having  given  way,  the  plaintifs 
let  off  the  water,  in  order  to  rebuild  and  repair  the  wall,  and  the 
puddling  fouled  the  water. 

In  January,  1848,  the  defendants  gave  the  plaintiffs  a  notice, 
stating  first,  that,  during  the  building  of  the  wall,  lime,  &c.  bad 
been  allowed  to  fall  into  the  water,  which  fouled  it,  and  injured  the 
defendants'  dyeing ;  secondly,  that  in  the  execution  of  their  works, 
in  1845,  1846,  and  1847,  the  plaintiffs  had  fouled  the  water  in  the 
reservoirs,  and  rendered  it  unfit  for  bleaching;  thirdly,  that  the 
plaintiffs  had  cut  off  the  supply  of  pure  water  to  the  defendants' 
works  ;  fourthly,  that  they  had  fouled  the  waters  for  several  months 
by  the  upsetting  a  barrel  of  tar  into  the  reservoir  ;  fifthly,  that  the 
Company  had  let  off  the  water  out  of  the  reservoir ;  sixthly,  that 
they  had  encroached  upon  the  reservoir  near  the  railway  without 
enlarging  it  on  the  opposite  side  :  by  these  means,  as  they  alleged, 
their  works  had  been  injuriously  affected,  whereby  they  had 
sustained  1,OOOZ.  damage.  They  claimed  this  sum,  and  required  the 
amount  of  compensation  to  be  determined  by  a  jury,  according  to 
the  provisions  of  the  statute  (2).  The  plaintiffs  took  no  notice  of 
this  demand,  and,  in  July,  1849,  the  defendants  by  letter  claimed  a 
further  sum  of  200Z.  for  subsequent  damage.  They  afterwards 
brought  an  action  at  law,  which,  however,  they  discontinued. 

On  the  28rd  of  August,  1850,  the  defendants  served  the  plaintiffs 
with  a  second  notice,  abandoning  the  previous  notices,  claiming 
8,0002.  for  the  above-mentioned  and  other  alleged  damages,  and 
requiring  the  plaintiffs  to  appoint  an  arbitrator.  The  other 
damages  consisted  of  the  fouling  of  the  water  by  the  niotle  of 
(I)  10  &  1 1  Vict  c.  clxiii.  (2)  8  &  9  Vict,  cw  18,  «i  (» 
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^construction  and  materials  of  the  timber  gearing  over  the  reservoir, 
and  by  the  dropping  from  the  bridge  of  the  tar  with  which  it  was 
painted. 

The  plaintiffs,  alleging  that  these  claims  were  groundless,  and 
that  the  matter  ought  to  be  determined  by  an  action  at  law  or  by 
an  issue  directed  for  that  purpose,  filed  the  present  bill,  on  the  4th 
of  September,  1850,  praying  a  declaration  that  the  defendants  were 
not  entitled  to  any  compensation,  or  that  an  action  or  issue  might 
be  directed,  and  for  an  injunction  to  restrain  the  defendants  taking 
any  proceedings  by  arbitration  under  the  notice. 

On  the  6th  of  September,  1850,  Lord  Langdale  granted  an  ex 
parte  injunction,  which  the  defendants,  having  put  in  their  answer, 
now  moved  to  dissolve. 

Mr,  FoUelt  and  Mr.  Little,  for  the  defendants. 

Mr.  Swanstoti,  Mr.  R.  Palmer,  and  Mr.  Fleming,  contra,  for 
the  plaintiffs. 

[The  London  and  North  Western  liailway  Company  v.  Smith  (1) ; 
The  South  Staffordshire  liailway  Company  v.  Hall  (2) ;  Hunter  v. 
Xockolds  (3) ;  Barker  v.  The  North  Staffordshire  liailway  Company  (4) ; 
Ex  parte  Eton  College  (5) ;  and  other  cases  were  cited.] 

Ths  Master  of  the  Bolls,  without  hearing  a  reply  : 

I  am  of  opinion  that  this  injunction  cannot  be  sustained. 

The  first  notice  of  1848  does  appear  to  me  to  claim  compensation 
in  respect  of  damage  to  be  committed  after  the  award  of  the 
arbitrator.  It  has  undoubtedly  been  argued,  that  it  claims  com- 
pensation in  respect  of  damage  covered  by  the  award,  which,  it  is 
said,  includes  damages  committed,  not  only  prior,  but  sub- 
sequently to  its  date.  I  do  not,  however,  understand  that  this 
notice  claims  any  compensation  in  respect  of  damage  occasioned 
prior  to  the  time  when  the  title  of  the  defendants  to  this  property 
first  accrued. 

The  second  notice  for  an  arbitration,  and  not  for  a  jury,  was 
given  in  1850;  and  this  appears  to  me  to  include  all  the 
matters  contained  in  the  first  notice,  and  also  a  claim  for  the 
damage  which  the  defendants  say  they  sustained  subsequently  to 
that  period. 

(1)  84  IL  B.  50  (1  Mac.  &  G.  216).  (4)  79  E.  E.  125  (2  De  G.  &Sm.  55). 

(2)  89  B.  E.  128  (1  Sim.  N.  S.  373).  (5)  20  L.  J.  Ch.  I,  see  judgment, 
\J)  84  B.  B.  217  (1  Mac  &  G.  840).      ^o$U 
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The  first  question  I  have  to  consider,  and  which  is  a  preliminary 
point,  is,  whether  the  Lands  Clauses  Consolidation  Act  applies  to 
this  case.  It  is  argued,  that  as  it  did  not  exist  when  the  first  Act  of 
Parliament  passed,  or  when  these  works  were  made,  this  particular 
land  was  taken  under  the  authority  of  the  first  Act  only,  and  that 
the  Lands  Clauses  ConsoUdation  Act,  though  incorporated  with  the 
former  Act  by  a  subsequent  statute  passed  in  1647,  cannot  have 
any  retrospective  effect,  so  as  to  include  an  injury  subsequently 
sustained,  in  respect  of  works  completed  previously  to  the  passiDg 
of  the  Lands  Clauses  Consolidation  Act. 

This  is  a  question  depending  solely  upon  the  construction  of  the 
Lands  Clauses  Consolidation  Act,  and  the  clause  of  the  Act  of  1847, 
which  incorporates  it  with  the  new  Act.  Nothing  arises,  I  think, 
on  the  incorporating  Act,  because  the  5  th  section  of  the  Lands 
Clauses  Consolidation  Act  specifies,  that  if  only  certain  clauses  *are 
to  be  incorporated  with  the  special  Act,  those  clauses  are  to  be 
distinctly  pointed  out,  and  I  think  it  must  be  referred  to  the  first 
clause  of  the  Lands  Clauses  Consolidation  Act.  It  appears  to  me, 
notwithstanding  the  argument  I  have  had  addressed  to  me  upon 
the  point,  that  this  Act  is  distinct  on  the  subject.  The  fii-st  clause 
of  the  Lands  Clauses  Consolidation  Act  is  this :  ''  That  this  Act 
shall  apply  to  every  undertaking  authorised  by  any  Act  which  shall 
hereafter  be  passed,  and  which  shall  authorise  the  purchase  or 
taking  of  lands  for  such  undertaking,  and  this  Act  shall  be 
incorporated  with  such  Act." 

I  read  that  clause  as  meaning  this:  whenever  there  is  an 
''  undertaking,"  for  which,  subsequently  to  the  passing  of  the  Lands 
Clauses  Consolidation  Act,  another  Act  passes,  which  authorises  the 
taking  of  other  lands  for  that  undertaking,  then  the  Lands  Clauses 
Consolidation  Act  applies  to  the  whole  undertaking,  as  if  it  had 
been  always  applicable  to  it,  so  far  as  any  of  its  provisions  remain 
applicable,  or  there  is  anything  to  be  done  under  it. 

I  see  nothing  in  the  subsequent  words  which  in  the  slightest 
degree  affect  that.  It  says,  "  And  all  the  clauses  and  provisions  of 
this  Act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted 
by  any  such  Act,  shall  apply  to  the  undertaking  authorised  thereby, 
so  far  as  the  same  shall  be  applicable  to  such  undertaking,  and 
shall,  as  well  as  the  clauses  and  provisions  of  every  other  Act  which 
shall  be  incorporated  with  such  Act,  form  part  of  such  Act,  and  be 
construed,  together  therewith,  as  forming  one  Act."  I  am  unable 
to  distinguish  this  from  The  Eton  College  case.     All  the  observations 
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of  the  Court  in  that  case  appear  to  me  to  apply  to  the  present,     the  lan- 

The  distinction  attempted  to  be  drawn  is  this:  that  in  Tlie  Eton  ^yobkshirb^ 

College  case,  the  former  ^statutes  were  all  repealed,  and  there  were 

no  provisions  substituted  for  them.     But  that  does  not  appear  to 

me  to  have  any  weight.     Here  all  the  original  undertakings  were 

put  an  end  to,  and  a  new  undertaking  is  substituted  for  it.     The 

Asliton  and  Staly  Bridge  Railway  Company  no  longer  exists  ;  it  is 

the  Lancashire  and  Yorkshire  undertaking  only  which  is  sought  to 

be  bound.     Independently  of  that,  I  think  that  the  meaning  of  the 

L^islature  was  this  :  Whenever  a  Company  is  compelled  to  come 

for  a  fresh  Act  of  Parliament  to  vary  the  provisions  of  an  old  Act, 

we  impose  it  on  you  as  a  condition,  that  you  shall  import  into  the 

old  Act  the  Lands  Clauses  Consolidation  Act,  and  all  its  provisions 

shall  apply  to  that  Act.     I  am  of  opinion,  therefore,  that  the  68th 

section  of  the  Lands  Clauses  Consolidation  Act  does  apply  to  this 

ease. 

[His  Honour  then  referred  to  recent  decisions  which  had  overruled 

the  case  of  The  London  and  North   Western  Railway  Company  v. 

Smith  {I)  and  on  that  ground  he  dissolved  the  ex  parte  injunction 

which  had  been  obtained  by  the  plaintiff* :]  saying.  If  it  had  not  been 

for  the  cases  to  which  I  have  referred,  I  should  have  considered 

myself  bound  to  have  continued  the  injunction,  and  to  have  refused 

this  motion  with  costs.     Is,  then,  a  party  seeking  relief  in  a  court 

of  equity,  in  pursuance  of  the  decision  of  the  Lord  Chancellor,  to 

be  punished  for  following  a  solemn  decision  of  the  Court  ?    The 

same  doctrine  might  as  well  be  held,  where  a  man  fails,   upon 

appeal,  to  support  the  decision  of  the  lower  branch  of  the  Court. 

The  error  is  that  of  the  Court,  and  the  parties  cannot  properly  be 

made  to  pay  costs  for  acting  on  the  assumption  that  the  Court  has 

uot  erred.     I  am  therefore  of  opinion,  that  I  must  dissolve  the 

injunction ;  but  I  am  clearly  of  opinion,  it  is  not  a  case  for  giving 

costs. 


[334] 


(1)  See  84  B.  B.  50  (1  Mac.  &  G.  216),  where  a  uote  of  that  case  will  be 
found.. — O.  A.  S. 
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Ihu!    12 

_  (Id  Beav.  3^4—340 ;  S.  C.  21  L.  J.  Ch.  538.) 

IMU  Ctmrt,  j^  father  voluntarily  granted  a  i-ent-charge  of  100^  to  his  secoud  son  for 

Bomii.lt,  life,  which  was  secured  on  estate  X.,  and  also  by  his  covenant.     By  his 

'  will  he  devised  his  real  estates  upon  trust  to  pay  him  an  annuity  of  500/.: 

I  ^    J  Held,  under  the  circumstances,  that  the  latter  was  not  a  satisfaction  of  the 

foimer. 

Gift  by  will  of  a  rent-charge  **  clear  of  legacy  duty  and  every  other 
deduction  wliatsoever  '* :  Held,  that  it  was  not  to  be  taken  clear  of  the 
property  or  income  tax  (2). 

By  indenture  dafced  the  20th  of  January,  1888,  Sir  Thomas  B. 
Lethbridge  voluntarily  granted  to  his  second  son  Ambrose  G. 
Lethbridge,  for  life,  an  annuity  of  1002.  a-year,  payable  out  of  Ash 
Priors,  and  to  commence  from  the  date,  and  he  further  covenanted 
to  pay  it. 

It  was   understood  and  agreed,    that    in    consequence    of  the 
annuitant  and  his  servant  residing  with  his  father  free  of  expense, 
no  payment  should,  during  that  period,  be  required,  and,  in  fact, 
no  payment  was  ever  made. 
[  835  ]  Sir  Thomas  B.  Lethbridge,  by  his  will,  dated  the  28th  of  December, 

1848,  devised  all  his  real  estates  to  trustees,  upon  trust  to  pay 
(amongst  others)  to  his  second  son  Ambrose  G.  Lethbridge  and  his 
assigns  ''an  annuity  of  500/.  during  his  life,  the  same  to  be  paid 
half-yearly,  clear  of  legacy  duty  and  every  other  deduction  whatso- 
ever;" and  if  the  "special  purpose"  after-mentioned  should  be 
fully  satisfied  during  the  continuation  of  the  annuities,  the  annuities 
to  his  eldest  son  and  grandson  were  to  be  paid  out  of  their  portions 
of  the  estates,  and  that  to  his  second  son  out  of  his  portion  of  the 
said  estates.  Part  of  the  real  estates  he  devised,  when  the  special 
purpose  should  have  been  fully  satisfied,  to  the  eldest  son  and  his 
issue,  in  strict  settlement,  and  other  part  to  his  second  sou  and  his 
issue  in  like  manner. 

He  bequeathed  his  personal  estate  to  his  executors,  to  be  applied 
in  payment  of  his  "  debts  and  the  charges  and  incumbrances  on  his 
estates,  and  in  payment  of  his  legacies ;  "  and  he  declared  that  the 
"special  trust"  thereinbefore  referred  to  of  the  rents  and  profits 
of  his  real  estates  was,  that  the  surplus  "  should  go  in  aid  of  his 
personal  estate,  until  all  his  debts  and  liabilities  of  every  kind 
(including  all  charges  by  way  of  mortgage  or  otherwise  on  any  part 

(1)  Montagu  v.   lilarl  of   Sandwich  (2)  Ghadow  v.   Letiham    (1882)   iI2 

(1885)  'SI  Oh.  D.  525,  55  L.  J.  Ch.  925,      Ch.  D.  269,  51  L.  J.  Ch.  102^  48  Ik  T. 
54  L.  T.  502.  264. 
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of  his  real  estate),  and  his  legacies,  &c.,  should  be  fully  paid  off  and   Lkthbbidoe 
satisfied."  -Thurlow. 

Amongst  the  annuities  was  one  of  700/.  to  his  wife,  ''over  and 
above"  a  rent-charge  of  600/.  secured  by  her  marriage  settlement ; 
and  another  to  his  eldest  son,  which  was  expressed  to  be  ''  over  and 
above  such  sum  or  sums  of  money  as  he,  the  testator,  might  at  his 
decease  be  under  engagement  by  settlement  or  otherwise  annually 
to  pay  to  him."     The  testator  died  on  the  18th  of  October,  1849. 

The  principal  questions  raised  by  this  special  case  were,  first,        [  336  ] 
whether  the  second  son  Ambrose  6.  Lethbridge  was  entitled  both 
to  the  annuity  of  500/.  and  the  rent-charge  of  100/.,  or  whether 
the  former  was  a  satisfaction  of  the  latter ;  and,  secondly,  whether 
the  annuity  was  payable  free  from  legacy  duty  and  property  tax. 

Mr.  Kinglake,  for  the  plaintiff,  Ambrose  G.  Lethbridge  : 

First.  The  gift  of  the  annuity  was  complete  in  the  lifetime  of 
the  testator ;  it  differs,  therefore,  from  the  cases  of  gifts  in  Jieri, 
and  is  not  that  species  of  interest  which  can  be  annulled  on  the 
ground  of  satisfaction. 

Secondly.  The  provision  by  the  will  was  not  of  a  kind  capable 
of  satisfying  the  legal  obligation  to  pay  the  annuity,  Wood  v. 
JVoo€i{i)^  and  it  is  payable  on  different  days. 

Thirdly.  At  all  events,  the  testator  has  indicated  an  intention 
that   the  second  annuity  should  not  be  a  satisfaction  of  the  first, 
bat  cumulative.    He  has  directed  his  personal  estate  to  be  applied 
in  payment  of  his  debts,  and  the  rents  and  profits  are  devoted  to 
the    same  purpose.     The  annuity  of  100/.  constituted  one  of  the 
debts,  for  the  payment  of  which  the  testator  made  a  special  pro- 
vision.    In  Hales  v.  Darell  (2),  Lord  Lanodalb,  after  observing  that 
slight  circumstances  are  suflScient  to  prevent  the  application  of  the 
doctrine  of  satisfaction,  said,  ''  Now  here,  the  testator  has  directed 
the    payment  of  all  his  debts,  and  amongst  his  debts  are   the 
annuities  secured  by  the  deeds;  "  and  he  held,  that  the  annuities 
given    by  the  testator  in  that  case  were  not  a   satisfaction   of 
annaities  granted  in  his  lifetime.     The  same  principle  was  laid 
down  on  appeal  in  Ghancey^s  case(8). 

3/r.  Piggott,  contrd,  for  Sir  John  H.  Lethbridge:  [S37] 

3otli  these  annuities  were  voluntary,  and  were  given  by  a  parent 
as  a  provision  for  a  child,  and  are  in  the  nature  of  portions.     The 

(1)  64  B.  E.  64  (7  Beav.  183).  (3)  1  R  Wme.  408. 

(2)  62  R  E.  138  (3  Baav.  332). 

^^  ji.  —VOL.  xcn.  29 
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LsTUBBiDGB  CourL  alwajs  leans  against  doable  portions  ;  and  slight  differences 
Thurlow,  between  the  two  provisions  will  not  repel  the  presumption  that  oue 
is  satisfaction  of  the  other:  Wecdl  v.  Rice(l).  ''It  is  settled,  that 
in  the  case  of  double  provisions  by  a  father  for  a  child,  slight 
circumstances  of  difference  are  not  to  be  regarded:'*  Hartoppx. 
Hartopp  (2). 

Here,  where  the  testator  intended  an  annuity  to  be  in  addition, 
he  has  expressed  it,  as  in  the  case  of  the  annuity  of  700Z.  a-year  to 
his  wife,  which,  he  says,  is  to  be  ''  over  and  above  "  the  rent-charge 
of  6001.  secured  by  her  marriage  settlement.  The  cases  cited  do 
not  apply,  for  the  relation  of  parent  and  child  did  not  exist  in 
them. 

Mr.  Enyleheart,  for  all  the  other  defendants,  cited  BellasU  v. 
Uthwatt  (3),  and  The  Earl  of  Glengal  v.  Barnard  (4), 

The  Master  of  the  Bolls: 

I  am  of  opinion  that  this  is  not  a  case  of  satisfaction.  The  rulea 
of  the  Court  have  been  accurately  stated  ;  and  the  only  question  is, 
what  is  the  proper  construction  to  be  put  on  this  will,  having 
regard  to  the  nature  of  the  previous  provision  ? 

The  testator,  by  a  deed  executed  ten  years  before  his  death, 
[  .838  ]  charged  part  of  his  freehold  estate  with  the  *payment  of  an  annuity 
of  lOOZ.  a-year  to  his  second  son.  It  is  said  that,  by  some  arrange- 
ment between  them,  the  second  son  did  not  receive  any  portion  of  it 
during  the  life  of  his  father ;  but  that  does  not  affect  the  interest  of  or 
the  nature  of  the  provision  for  the  plaintiff,  as  he  might,  if  he  pleased, 
relinquish  any  portion  of  it.  The  deed  granted  the  lOOL  a-year  out 
of  the  estate,  and  the  personal  estate  is  made  liable  by  the  covenant. 
The  testator  then  makes  his  will,  and  creates  a  trust  out  of  the 
personal  estate  and  the  rents  and  profits  of  his  real  estates,  to  pay 
his  debts  and  the  incumbrances  on  his  estates  and  his  legacie:;. 
Stopping  there,  can  anybody  doubt  that  this  trust  includes  every- 
thing which  he  was  liable  to  pay  ?  He  was  liable  to  pay  an  annuii\ 
of  1002.  a-year  to  his  second  son,  and  this  is  therefore  included  in 
the  objects  of  the  trust  as  distinctly  as  if  he  had  specified  it  as  oue 
of  the  annuities  he  was  liable  to  pay,  or  as  one  of  the  charges  or 
incumbrances  on  his  estate. 

He  then  gives  an  annuity  of  600^.  out  of  all  his  real  estate  to  the 

(1)  34  R.  R.  83  (2  Russ.  &  My.  251).  (4)  1  Keen.  769 ;  affd.  81  R.  E.  TT 

(2)  11  R  R.  at  p.  64  (17  Yes.  191).         (2  H.  L.  C.  131). 

(3)  1  Atk.  426. 
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same  son.  There  would  be  very  little  question  if  it  rested  there ;  Lbthbridoe 
but  he  afterwards  provides,  that  this  annuity  shall,  if  the  ''special  thublow. 
purpose  **  after  mentioned  should  be  fully  satisfied,  be  payable  out 
of  the  estate  devised  to  the  second  son.  This  "  special  purpose  *' 
is  the  payment  of  debts  and  the  charges  on  the  estates  and  the 
legacies.  When  that  purpose  has  been  fulfilled,  the  intention  is, 
that  the  annuity  given  by  the  will  shall  be  paid  out  of  the  estate 
devised  to  the  second  son ;  that  is,  it  is  to  be  paid  out  of  a  different 
estate,  and  at  a  very  different  period,  from  the  other  annuity. 

I  am  of  opinion,  that  the  annuity  of  5002.  was  an  addition  ;  that 
the  testator  intended  both  to  be  paid,  and  that  this  is  not  a  case  of 
satisfaction. 

It  is  not  because  the  testator  has  expressed  himself  distinctly,  [  33U  ] 
that  the  annuity  to  the  wife  is  to  be  *'  over  and  above  "  the  rent- 
charge  to  which  she  was  already  entitled,  that  he  is,  in  the 
absence  of  any  such  expression,  to  be  taken  to  have  meant  the 
opposite  wish  in  the  case  of  the  second  son.  Such  an  argument 
may,  in  some  cases,  be  of  importance,  but  generally  it  is  of  little 
weight.  The  observation  is  also,  in  some  degree,  neutralised,  from 
the  circumstance,  that  in  the  case  of  the  wife  and  daughter,  both 
annuities  were  payable  during  the  same  period.  I  am  therefore  of 
opinion,  that  the  second  son  is  entitled  to  both  annuities. 

The  next  question  was,  whether,  by  the  gift,  "clear  of  legacy 
duty  and  every  other  deduction  whatever,*'  the  annuitant  was  to 
take  clear  of  the  income  tax. 

On  this  it  was  said,  that  this  tax  was  properly  payable  by  the 
tenant  of  the  estate  in  the  first  instance,  and  to  be  afterwards 
deducted  by  him  when  he  paid  the  rent-charge ;  that  this,  being  a 
*•  deduction,"  was  properly  payable  out  of  the  testator's  estate. 

On  this  point,  Wall  v.  WaU  (1)  was  cited. 

The  Mastsb  ok  the  Bolls  : 

I  have  no  doubt  that  this  does  not  include  property  or  income 
tax,  and  that  such  tax  is  not  one  of  those  deductions  referred  to  by 
the  testator.  Income  tax  is  not  properly  a  deduction  out  of  the 
estate  or  legacy,  but  a  charge  which  the  Legislature  has  fixed  on  the 
person  himself.  Besides,  it  would  be  a  strong  thing  to  say,  "^that  [  *3iO  J 
if  a  testator  bequeathed  a  house  free  from  every  deduction,  it  would 
throw  the  assessed  taxes  on  his  general  personal  estate.  I  am 
clearly  of  opinion,  that  the  property  tax  is  not  included. 
(1)  74  E.  K.  137  (15  Sim.  513). 
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HELE  V.  LORD  BEXLEY  (1). 

(15  Beav.  340.) 

A  defendant  died,  and  a  contest  as  to  one  of  his  testamentary  papers  pre- 
vented probate  being  granted.  The  Court,  on  motion,  appointed  the 
executor  named  in  his  will  to  represent  the  deceased's  estate  in  the  cause, 
under  the  15  &  16  Vict.  c.  86,  s.  44. 

John  Kmioht,  a  defendant  interested  in  the  suit,  died  in  October, 
1852,  having  by  his  will  appointed  Robert  Knight  his  executor. 
The  will  was  not  contested ;  but  he  had  also  made  a  codicil,  the 
validity  of  which  was  disputed  in  the  Ecclesiastical  Court,  in 
consequence  of  which  no  probate  could  be  obtained.  The  Master 
was  ready  to  make  his  report,  but  was  prevented  by  the  abatement. 

Mr.  Speed  applied,  under  the  44th  section  of  the  15  &  16  Yict. 
c.  86,  that  Robert  Knight  might  be  appointed  to  represent  the 
estate  of  John  Knight  for  all  the  purposes  of  the  suit,  so  long  as 
there  should  be  no  legal  personal  representatives  of  John  Knight. 

The  Master  of  the  Rolls  said  he  would  consider  the  point. 

The  Master  of  the  Rolls: 

I  have  consulted  the  other  branches  of  the  Court,  and  they  all 
concur,  that  this  gentleman  may  be  appointed  to  represent  the 
estate  pending  the  proceeding  in  the  Ecclesiastical  Court. 
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MOORHOUSE  V.  COLA^N  (£). 


«-L.'  (10  13eav.  341-350;  S.  C.  21  L.  J.  Ch  177 ;  afid.  21  L.  J.  Ch.  782— 7W.) 
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M.R. 
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Appeal. 

1852. 
July  1,  2. 

Lord 

C&AIYWOKTI], 

L.J. 
Knioht 
Bkuce, 

L.J. 

[341] 


A  testator,  who  had  by  his  will  bequeathed  12,500/.  to  his  daughter, 
stated,  on  the  proposals  for  her  marriage,  that  he  would  give  her  as  a 
portion  2,000/. ;  and  he  proceeded,  "nor  will  that  be  all :  she  is  and  shall 
be  noticed  in  my  will,  but  to  what  further  amount  I  cannot  say,"  &c.  He 
revoked  his  will,  auddied  without  bequeathing  her  the  12,500/. :  Held,  that 
there  was  no  binding  coutitict  to  giTe  her  more  than  2,000/. 

In  1800,  the  testator,  Peter  Cochrane,  a  medical  officer  in  the 
service  of  the  East  India  Company,  contracted  a  marriage 
according  to  the  Mahommedan  law  with  a  native  woman  at 
Ferukabad ;  whether  the  marriage  was  valid  did  not  clearly  appear. 


(1)  This  iiile,  with  some  slight 
alterations,  now  stands  as  r.  46  of 
Ord.  XYI.  Later  cases  imder  the  old 
rule  are  reported,  viz.  Joiwt  Stock  DU- 
count  Co.  V.  Brotofi  (1869)  L.  E.  8  Eq. 
376,  20  L.  T.  844,  17  W.  E,  1037 ;  ITay- 


ward  V.  Pile  (1872)  L.  R.  7  Ch.  634. 41 
L.  J.  Ch.  778,  26  L.  T.  900,  and  casw 
there  cited. —  0.  A.  S. 

(2)  Be  Fichu  [1900]  I  Ch.  331,  6£^ 
L.  J.  Oh.  161. 
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There  was  issue  a  daughter,   called   Sasan   Cochrane,   who  was    Moobhoubi 
broaght  up  by  the  testator.    The  testator  sabseqnently,  in  1808,      colvik. 
married  an  English  lady. 

In  1818,  the  testator  sent  Miss  Cochrane  to  England  for  her 
edacation.  By  a  will  dated  in  1818  he  had  given  her  a  legacy  of 
one  lac  of  Sicca  rupees,  or  12,500Z.  sterling.  The  testator  left  India 
in  1819,  and  took  up  his  residence  in  Scotland.  In  1821,  he  made 
another  will  in  Scotland,  giving  her  the  same  sum. 

In  1825,  Miss  Cochrane  finished  her  education,  and  the  testator, 
with  a  view  to  her  settlement  in  life,  sent  her  back  to  India,  and 
placed  her  under  the  guardianship  of  Mr.  Thomas,  his  intimate  and 
confidential  friend.    He  at  the  same  time  sent  to  Mr.  Thomas  a 
letter  of  instructions,  dated  the  6th  of  July,  1825,  which,  after 
stating  that  Miss  Cochrane  was  about  to  sail  for  India,  and  making 
provision  for  her    maintenance,  proceeded :  '^  In   regard    to    her 
settlement  in  life,  I  shall  be  naturally  anxious  to  have  her  allied  to 
a  young  man  (always  preferring  one  in  the  Company's  service, 
without  absolutely  rejecting  one  of  another  class,  in  other  respects 
eligible)  of  character  and  conduct,  of  which  I  constitute  you  the 
judge,  and  shall  ^enjoin  her  to  pay  due  deference  to  your  decrees.       [  *m2  ] 
Sbe  is  very  accomplished,  but  to  every  man  that  alone  may  not  be 
considered  a  sufficient  motive.    You  may  assure,  then,  the  young 
gentleman  who  may  meet  with  your  and  Mrs.  Thomas's  approbation, 
that  on  his  marriage  with  her,  he  shall  have  2,000/.  sterling ;  nor 
will  that  be  all :  she  is  and  shall  be  noticed  in  my  will,  but  to  what 
further  amount  I  cannot  precisely  say,  owing  to  the  present  reduced 
and  reducing  state  of  interest,  which  puts  it  out  of  my  power  to 
determine  at  present  what  I  may  have  to  dispose  of.    I  hope,  how- 
ever, that  he  will  have  no  objection  to  admit  of  the  2,000{.,  and 
whatever  else  may  follow,  being  settled  on  herself  and  children. 
Should  she  die  before  him,  without  issue,  he  shall  have  the  2,000Z. 
to  himself.     These  conditions,  I  think,  Thomas,  are  such   that, 
coupled  with  the  hand  of  a  young,  comely,  and  accomplished  girl, 
a  young  man  of  respectability  need  not  turn  up  his  nose  at." 

Miss  Susan  Cochrane  arrived  in  India  in  1825.  An  attachment 
having  sprung  up  between  her  and  the  [plaintifif],  Mr.  Moorhouse, 
he  was  furnished  with  a  copy  of  the  testator's  letter,  of  the  6th  of 
July,  1825.  They  were  married  on  the  19th  of  September,  1826, 
with  the  full  consent  and  approbation  of  Mr.  Thomas  and  his  wife, 
and  on  the  same  day  a  settlement  was  executed  of  all  the  property 
of  which  Miss  Cochrane  was  or  might  become  possessed.  The  testator 
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HooRBousB   approved  of  the  marriage ;  bat  he  afterwards,  in  1829,  made  another 

CoLviN.      will,  omitting  the  bequest  of  the  lac  of  rupees  to  his  daughter,  and 

giving  her  only  an  interest  in  his  property  in  the  event  of  his 

two  sons  dying  without  leaving  lawful  issue.      The  testator  died 

in  June,  1881. 

Mrs.  Moorhouse  instituted  this  suit  against  the  representative  of 
[  *3^s  ]       the  testator,  insisting  that  the  testator  *had,  on  her  marriage,  con- 
tracted to  leave  her  the  sum  of  one  lac  of  rupees,  or  12,500/.  at 
the  least,  and  seeking  to  establish  a  claim  to  that  extent  against  his 
estate. 

The  defendant,  the  executor,  admitted  that  the  testator,  before 
1818,  had  been  in  the  habit  of  stating  to  his  friends  and  to 
Mr.  Thomas  that  he  intended  to  provide  for  the  plaintiff,  by  settling 
or  giving  to  her  a  lac  of  rupees. 

The  defendant  also  stated  as  follows :  that  it  was  well  understood 
by  Mr.  Thomas  and  the  defendant,  long  before  and  at  the  time  of 
the  marriage  between  Mr.  Moorhouse  and  the  plaintiff,  that  the 
testator,  in  stating  in  his  letter  to  the  said  Mr.  Thomas,  that  the 
plaintiff  was  then  noticed  in  his  will,  did  mean  and  refer  to  the  will 
of  the  8th  day  of  December,  1818,  or  to  his  will  of  the  25th  of 
August,  1821,  and  the  sum  of  one  lac  of  rupees,  or  12,500/.,  by  such 
wills  respectively  provided  for  the  plaintiff. 

It,  however,  appeared,  from  a  letter  from  Mr.  Thomas  to  Mr. 
Moorhouse,  dated  the  15th  of  July,  1826,  that  Mr.  Thomas  had 
stated  to  Mr.  Winter  (the  professional  friend  of  Mr.  Moorhouse) 
what  the  young  lady's  prospects  were,  and  what  he  was  authorised 
to  do  for  her  father.  The  letter  proceeded  as  follows :  "And  lest  he 
should,  in  the  hurry  of  his  other  business,  have  forgotten  what  I 
told  him,  I  shall  here  repeat  the  substance  of  our  conversation  on 
that  head,  and  it  is  what  I  wish  you  to  be  acquainted  with,  and 
explicitly  understand.  I  stated,  that  Miss  Susan  Cochrane  had  no 
direct  or  settled  fortune,  but  that  she  was,  with  her  father's  other 
children  (two  boys),  noticed  and  provided  for  in  his  will,  but  the 
amount  was  uncertain,  owing  to  the  state  of  the  funds.  I  men* 
[^  *^^^  ]  tioned  that  Mr.  Cochrane  *  was  possessed  of  considerable  wealth, 
and  that  I  had  every  reason  to  believe  that  Miss  Cochrane's  share 
of  his  property  would  not  be  inconsiderable;  that  whatever  the 
same  might  be,  would  be  settled  upon  herself  and  children,  in  the 
event  of  her  marriage  and  having  any.  I  further  mentioned  that 
I  was  empowered  to  offer  to  the  object  of  her  choice  the  sum  o! 
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Mr.  Roupell  and  Mr.  Toller,  for  the  plaintiff :  Moorhouse 

V, 

The  marriage  having  been  contracted   on    the    faith    of    the      Colvik. 
representation  of  the  testator,  his  estate  is  now  liable  to  perform 
the  promises  contained  in  his  letter  of  the  6th  of  July,  1825.    [They 
cited  Ludei'8  v.  Anatet/  (i),  Hammersley  v.  De  Beil  (2),  and  Randall 
V.  Morgan  (3).] 

Mr.  James,  for  Mr.  Moorhoase.  [  ^^^  1 

Mr.  R.  Palmer  and  Mr.  W.  Morris  were  not  heard. 

The  Master  of  the  Bolls  : 

This  is  a  perfectly  clear  case,  and  seems  to  me  to  depend  upon 
the  construction  of  the  letter  written  under  the  particular 
circumstances  which  I  am  about  to  state. 

The  testator  had  a  daughter  born  of  a  marriage  solemnised  in        [  ^^^  3 
India,  but  of  the  validity  of  which  according  to  the  English  law  there 
is  some  doubt.     This  lady,  however,   stood,   to  all  intents  and 
purposes,  towards  the  testator  in  the  situation  of  a  legitimate 
daughter,  and  he  educated  and  treated  her  as  such.    In  the  year 
1818,  when  she  was  about  fifteen  or  sixteen,  he  made  a  will,  by 
which  he  left  her  a  lac  of  rupees ;  and  he  afterwards,  in  altering 
bis  will,  made  the  same  provision  for  her.     In  that  state  of  circum- 
stances, she,  being  educated  exactly  as  his  daughter,  and  possessing 
aU  the  accomplishments  of  a  lady,  is  sent  out  to  India  to  an  old 
friend  of  the  testator.    The  testator,  who  appears  to  have  been  very 
desirous  that  she  should  form  a  suitable  marriage,   directs  Mr. 
Thomas,  upon  any  proposal  of  marriage  being  made,  to  make  to  the 
gentleman  who  might  propose  to  her  the  communication  which  I 
shall  presently  state.     It  is  to  be  observed,  that  whatever  com- 
munication might  actually  have  been  made,  it  would  not  bind  the 
testator,  unless  it  were  in  accordance  with  his  directions ;  for  if  the 
agent  exceeded  the  scope  of  his  authority,  it  would  not  bind  the 
testator.    However,  this  is  what  the  testator  directs  Mr.  Thomas 
to  tell  the  gentleman :    ''  You  may  assure  the  young  gentleman," 
&c.  &c. 

The  question  I  have  to  consider  is,  not  whether  this  is  a  case  of 
great  hardship,  which  it  probably  is ;  not  whether  this  gentleman 
has  married  this  lady  upon  the  expectation  and  in  the  firm  belief 

(1)  4    B,   B.   276  (4    Ves.   507;    5  (2)  69  R  B.  18  (12  CI.  &  Fin.  45\ 

Vee.  213).  (3)  8  R.  B.  289  (12  Ves.  67). 
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MooRHouBK  that  something  additional  would  be  given ;  bat  whether  there  is,  in 
GoLYiir.  tLiis  letter,  such  a  contract  as  this  Court  can  enforce  against  the 
testator  or  his  estate.  Considering  that  the  testator  was  a  gentleman 
of  very  large  fortune,  with  only  two  other  children,  it  is  manifest, 
that  he  has  made  an  extremely  meagre  provision  for  this  young 
[  *347  ]  lady :  but  I  ^cannot  deal  with  that ;  I  can  only  consider  whether 
this  letter  does,  upon  a  fair  and  reasonable  construction,  create  such 
a  contract  as  will  bind  the  testator's  assets. 

I  am  told,  that  it  was  well  known  to  the  defendant  Mr.  Colvin, 
and  probably  to  Mr.  Thomas,  that  the  testator,  who  wrote  this 
letter,  had  given  this  lady  a  lac  of  rupees  by  his  will,  and  that  con- 
sequently the  statement  in  this  letter,  that  ''  she  was  noticed  in  his 
will,*'  had  immediate  reference  to  that  particular  fact,  and  that  the 
letter  must  be  read  as  meaning  this :   ''  You  may  assure  him  he 
shall  have  2,0002.  sterling  with  her ;  nor  will  that  be  all :  she  has 
by  my  will  a  lac  of  rupees,  and  she  shall  have  that  at  least  by  mj 
will,  and  something  more,  but  to  what  further  amount  I  cannot 
precisely  say."    If  the  letter  had  been  so  expressed,  it  would 
without  question  have  constituted  a  contract  which  this  Court 
would  have  enforced  against  the  testator's  assets.    But  the  testator, 
being  perfectly  well  aware  of  the  extent  of  the  legacy  given,  not 
only  does  not  permit  them  to  inform  the  intended  husband  of  it, 
but  expressly  warns  them  to  tell  him,  that  the  amount  is  uncertain, 
for  he  says,  '*  but  to  what  further  amount  I  cannot  precisely  say." 
I  have  no  doubt  that  the  word  "  further  "  applies  to  the  2,0001. 
sterling.    He  says,  "On  his  marriage  with  her  he  shall  have  2,000(. 
sterling ;  nor  will  that  be  all :  she  is,  and  shall  be,  noticed  in  my 
will,  but  to  what  further  amount  I  cannot  precisely  say."     That 
does  not  mean,  "  but  to  what  further  amount  in  addition  to  what  I 
have  given  by  my  first  will."    It  is  manifest  he  is  speaking  of  a 
provision,  further  and  in  addition  to  the  2,0002. :  "  She  is  noticed 
in  my  present  will,  to  what  further  amount  I  will  not  say ;  nor  can 
it  be  ascertained,  because  I  do  not  know  what  the  amount  of 
[  •348  ]      interest  will  allow  *me  to  give."     That  is  expressly  pointed  out. 
But  he  distinctly  states,  she  is  also  and  shall  be  noticed  in  my  will ; 
expressing,  therefore,  an  intention  to  vary  and  alter  the  present 
will,  and  make  another,  in  which  the  amount  is  to  be  altogether 
uncertain,  and  to  depend  entirely  on  his  own  will  and  pleasure. 

It  is  not  possible,  in  my  opinion,  to  bring  these  words  within  the 
rule  of  Swift  v.  Orazebrook  (i),  and  to  say,  it  means  a  proper  and 

(1)  12  Jut.  87. 
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sufficient  provision.  He  expressly  promises  such  provision  only  as  HooRRouflB 
he,  in  his  will  and  pleasure,  shall  think  fit.  If  on  her  marriage  colvtk. 
the  testator  had  said,  "  I  will  give  to  my  child  a  proper  and 
sufficient  provision,"  the  Court  might  ascertain  the  amount  by 
means  of  a  reference  to  the  Master ;  but  if  the  testator  had  said, 
"I  will  give  to  my  child  such  a  provision  as  I  shall  choose,"  would 
it  be  proper  for  the  Court,  if  he  gave  nothing,  to  refer  it  to  the 
Master  to  say  what  he  ought  to  have  given  ?  It  is  manifest  that 
the  Court  would  be  wholly  unable  to  determine  the  amount. 

On  these  points  the  cases  are  clear,  although  the  Court  has  in 
some  cases  treated  these  contracts  in  a  manner  which  it  is  difficult 
to  understand.  Nor  is  it  easy  to  discover  why  a  contract  for 
marriage  should  be  construed  differently  from  a  contract  for  the 
sale  of  an  estate,  or  from  any  other  contract  for  valuable  considera- 
tion. The  thing  which  the  Court  has  to  ascertain  is,  the  meaning 
of  the  words  of  the  contract,  which  are  to  be  construed  strictly 
against  each  party  who  thereby  contracts  to  perform  his  part  of  the 
contract.  But  in  these  cases,  it  has  always  been  held,  that  if 
nothing  definite  or  specific  is  mentioned  with  respect  to  the  sum, 
the  Court  cannot  enforce  the  contract. 

De  Beil  v.  Thomson  (1)  is  as  strong  a  case  on  this  subject  as  can        C  ^^^  3 
be  found  in  the  books,  and  Sir  Edward  Sugden  has  expressed  some 
doubts  upon  the  decision  (2) ;  but  even  in  that  case,  the  testator 
expressly  stated — ''It  is  my  intention  to  leave  a  further  sum  of 
10,0001.  in  my  will  to  Miss  T." 

The  cases  with  respect  to  ascertaining  the  amount  of  a  fund  are 
exactly  the  same  on  contracts  of  this  description  as  in  any  other. 
The  amount  need  not  be  stated  in  the  contract,  provided  it  can  be, 
by  reference  to  any  particular  document,  ascertained.  But  what 
contract  is  there  here  to  settle  or  give  any  sum  mentioned  in  any 
particular  document  ?  If  the  testator  had  said,  '*  I  will  give  her 
the  Bum  mentioned  in  my  will,''  there  would  then  have  been  a 
reference  to  a  particular  instrument,  which  would  have  enabled  the 
Court  to  ascertain  the  amount ;  but  here  he  expressly  states,  "  I 
will  not  be  bound  by  such  an  amount — there  is  some  amount  men- 
tioned in  such  a  document,  but  that  is  not  to  be  the  amount  I  shall 
give  to  this  lady.'*  I  have  no  doubt,  upon  the  true  construction  of 
this  contract,  that  it  is  not  one  which  this  Court  can  enforce, 
however  hard  the  case  may  be. 

(1)  Eteported  on  appeal,  nom.  Ham-      01.  ft  Fin.  45). 
utrr$U^   r.  De  Beil,  69  K.  B.  J8  (12  (2)  Law  of  Propei-ty,  53. 
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HooRHouBB  The  next  question  is,  did  Mr.  Moorhouse  marry  on  the  faith  and 
Ck>LyiN.  belief  that  this  12,5002.  would  be  given  by  the  will  ?  I  must  say, 
thafc,  except  by  his  own  answer,  there  is  no  evidence  in  the  cause 
that  he  did,  and  this  Court  cannot  act  upon  the  evidence  of  his 
answer  in  his  own  favour  against  the  estate  of  the  testator.  It  is 
also  contradicted  by  various  circumstances ;  for  Mr.  Winter,  the 
gentleman  who  managed  this  matter  for  him,  wrote  a  letter  inform- 
[  *^^  ]  ing  him  what  the  nature  *of  the  communication  was,  in  which  he 
states  very  accurately  the  letter  of  the  testator,  and  expressly  says 
that  the  amount  was  not  mentioned  in  the  letter. 

It  appears,  from  the  evidence,  that  the  plaintiff  did  no  more  than 
act  on  a  mere  vague  belief  and  expectation  that  the  testator  woald 
give  him  something.  He  trusted,  no  doubt,  to  the  honour  of  the 
testator  to  make  a  proper  provision;  but,  as  the  whole  rested 
merely  upon  the  honour  of  the  testator,  and  he  has  not  thought  fit 
to  do  anything,  this  Court  cannot  compel  him  to  do  it,  for  he  has 
not  entered  into  such  a  contract  as  this  Court  can  enforce. 

Being  of  opinion  that  there  is  no  such  contract,  the  bill  must  be 
dismissed,  but  without  costs. 

[The  plaintiff  appealed  from  this  decision,  as  reported  in  21 L.  J.  Ch.] 

1862.  Mr,  Bethell  and  Mr.  ToUer  appeared  for  the  appellant. 

July  1 , 2. 

r  «i  TT  r.v,  Sir  W.  P.  Woody  Mr.  WiUcock,  Mr.  Anderson,  Mr.  G.  W.  Collins, 

[  21  L,  J.  Ch. 

782  ]         Mr.  Gifardy  and  Mr.  W.  Monis,  for  the  respondents. 

Lord  Cranworth,  L.  J.: 

This  is  a  bill  filed  for  the  purpose  of  establishing  the  right  of 
Mr.  and  Mrs.  Moorhouse  to  a  lac  of  rupees,  that  is  to  say,  a  sum 
of  not  less  than  12,0002.,  out  of  the  estate  of  the  late  Dr.  Peter 
Cochrane  ;  and  the  foundation  of  this  claim  was  a  letter  written  by 
Dr.  Cochrane,  of  the  6th  of  July,  1825,  to  a  gentleman  of  the  name  of 
[  *783  ]       Dr.  ^Thomas,  in  India,  on  the  occasion  of  Mrs.  Moorhouse,  then 
Miss  Cochrane,  going  out  to  that  country  with  a  view  to  establish- 
ing herself  for  life,  the  lady  being  then  of  the  age  of  nineteen. 
Dr.  Cochrane  sent  her  to  India,  and  simultaneously  wrote  a  letter 
to  Dr.  Thomas.    By  it  he  bound  himself  to  give  her,  on  marriage, 
2,0002.  in  the  following  terms :  ''  You  may  assure  the  young  gentle- 
man who  may  meet  with  your  and  Mrs.  Thomas's  approbation,  that 
on  his  mairiage  with  her  he  shall  have  2,0002.  sterling;  '*  and  then 
he  adds,  "  nor  will  that  be  all ;  she  is  and  shall  be  noticed  in  my 
will,  but  to  what  further  amount  I  cannot  say,  owing  to  the  present 
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reduced  and  reducing  state  of  interest,  which  puts  it  out  of  my   moobhousb 
power  to  determine  at  present  what  I  may  have  to  dispose  of.    I      oolviv. 
hope,  however,  that  he  will  have  no  objection  to  admit  of  the 
2,000/.,  and  whatsoever  else  may  follow,  being  settled  on  herself 
and  children.     Should  she  die  before  him,  without  issue,  he  shall 
have  the  2,000Z.  to  himself." 

Now,  the  real  question  is,  what  is  the  correct  interpretation  to  be 
put  on  that  letter?  I  will  assume  that  the  letter  was  shown  to 
Mr.  Moorhouse  previous  to  his  marriage  with  Miss  Cochrane,  and 
on  that  assumption  even  I  still  concur  with  the  judgment  of  the 
Mastbb  of  the  Bolls.  The  letter  means  this,  "I  leave  you. 
Dr.  Thomas,  in  charge  of  my  daughter.  I  wish  her  to  marry,  and 
JOQ  have  my  authority  to  say  she  will  have  2,000/.,  with  a  proviso 
that  it  shall  be  settled ;  but  I  further  add,  I  have  made  a  will,  and 
have  made  a  further  provision,  but  to  what  amount  I  cannot  and 
will  not  say  ;  as  to  the  amount  of  2,0001. 1  bind  myself  to  pay  it, 
but  no  more  than  the  2,000/."  Dr.  Cochrane,  then,  having  paid 
the  2,000/.,  she  has  no  further  claim  on  his  estate. 

But  then  it  is  contended  that  by  his  writing  to  Dr.  Thomas  "  she 
is  and  shall  be  noticed  in  my  will,"  he-  had,  at  any  rate,  bound 
himself  not  to  reduce  the  provision  made  for  her  by  will  below  a 
lac  of  rupees,  or  12,000/.,  to  which  she  was  then  entitled  under  a 
then  existing  will ;  but  that  is  not  so.  The  testator,  in  effect,  says, 
**  I  have  or  shall  make  a  will,  but  I  reserve  to  myself  full  power 
either  of  increasing  or  reducing  by  it  the  provision  for  my  daughter." 
It  is  a  case  of  great  hardship  on  Mr.  and  Mrs.  Moorhouse,  who 
were,  doubtless,  led  to  expect  a  large  fortune ;  but  we  must  not 
allow  any  private  feelings  to  make  us  swerve  from  our  duty.  The 
contract  is  to  give  2,000/.,  and  nothing  more,  unless  it  be  something 
which  is  left  entirely  to  his  discretion  by  will,  but  he  has  given  nothing* 
The  party  might,  perhaps,  have  a  right  of  action,  in  which  nominal 
damages  could  be  obtained,  but  that  the  Court  would  disregard. 

The  authorities  the  counsel  for  the  plaintiff  relied  on  were  the 
case  before  the  House  of  Lords :  Hmnmcrsley  v.  De  Biel  (i)  and 
Lnderg  v.  Anstey  (2) ;  but  both  cases  are  distinguishable  materially 
from  the  present.  The  question  in  each  of  those  cases  was,  whether 
the  expressions  made  use  of  amounted  to  a  contract  between  the 
):artie8,  and  Lord  Louohborouoh,  in  the  one  case,  and  the  House 
of  Lords  in  the  other,  held  that  they  did.  Whether,  on  the  question 
in  Lvders  v.  Avstey,  all  minds  would  have  arrived  at  the  same 

(1)  69  B.  B.  18  (12  CI.  &  Fin.  45).  (2)  4  R.  B.  276  (4  Ves.  501). 
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MOORRO08B   conclusion,  it  matters  not ;  but  there  was  no  difficulty,  assaming  that 

CoLvnr.      there  was  a  contract  in  that  case,  in  knowing  what  was  to  be  done ; 

but  in  this  case  the  difficulty  is,  even  if  there  had  been  an  express 

contract,  that  the  Court  cannot  tell  what  sum  is  to  be  given.    The 

authorities  fail,  therefore,  in  supporting  the  case  of  the  plaintiff. 

On  the  whole,  my  opinion  is,  that  this  amounts  to  a  contract  to 
do  a  deed  which  has  been  done,  that  he  would  give  her  2,0001.  The 
Mastbr  of  the  Bolls  has  acted  coiTectly  in  dismissing  the  bill. 

(Mr.  Toller  asked  for  a  reference  as  to  whether  Mr.  Moorhonse 
had  the  contents  of  the  will  communicated  to  him  previous  to  his 
marriage,  and  whether  Dr.  Cochrane  was  aware  that  sach 
communication  had  been  made  to  him.) 

Knight  Bbucb,  L.  J. : 

I  am  most  clearly  of  opinion  that  there  was  no  contract  beyond 
the  2,000Z.  The  only  question  which  could  possibly  arise  would  be 
whether,  notwithstanding  our  opinion  on  that  subject,  a  case  should 
[  ^784  ]  be  directed  on  *the  question  of  contract  to  a  coart  of  law :  first,  on 
facts  as  they  stand  proved ;  and,  secondly,  with  ihe  addition  of  the 
facts,  which  it  is  suggested  can  be  proved.  I  do  not  think  a  case 
would  do  the  plaintiff  any  good ;  but  I  should  disregard  my  own 
view  as  to  sending  a  case  to  law,  if  my  learned  brother  thought  it 
ought  to  be  sent.  I  am  not  strongly  impressed  that  a  case  should 
be  sent,  but  if  Lord  Granworth  thinks  it  should,  I  shall  not  dissent. 

Lord  Cranworth,  L.  J. : 
I  do  not  think  a  case  should  be  sent. 

Knioht  Brugb,  L.  J. : 

We  both  think  it  right  to  dismiss  the  appeal ;  but  it  must  be 
dismissed  without  costs,  and  the  deposit  must  be  returned. 


1852. 
Jan,  13. 

BoUs  Court. 

ROMILLT, 

M.R. 

[15  Beav. 
351  ] 


GORDON   V.   DALZELL. 

(15  Beav.  351—366  ;  S.  C.  21  L.  J.  Ch.  206.) 

A.  employed  B.,  a  writer  to  the  signet,  as  his  law  agent  in  Scotland ;  and 
on  the  recommendation  of  B.,  he  employed  C.  as  his  solicitor  in  SngUnd. 
By  a  private  agreement  between  B.  and  C,  the  latter  arranged  to  allow  the 
fui*mtr  half  the  profits  of  the  business  transacted  by  him  for  A.  Upon  a 
taxation  of  C.*8  bill,  A.  presented  a  petition  claiming  the  benefit  of  xh^ 
agreement  between  B.  and  0. ;  but  it  was  dismissed  with  costs. 

The  plaintiff,  Mr.  Gordon,  had,  from  1825,  employed  Mr.  Fraser. 
a  writer  to  the  signet,  as  his  professional  agent  in  Scotland.     Mr. 
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Fraser  employed  Mr.  Poole,  an  English  solicitor,  to  act  as  Mr.  Gordon 
Gordon's  solicitor  in  the  causes,  suits,  and  matters  of  Mr.  Gordon  dalzell. 
then  pending  in  England;  and  Mr.  Gordon,  on  the  recommen- 
dation of  Mr.  Eraser,  afterwards  sanctioned  such  retainer  and 
employment,  and  continued  to  employ  Mr.  Poole  as  bis  solicitor  in 
England.  Mr.  Poole  acted  for  Mr.  Gordon  until  1887,  when  he 
was  discharged ;  and  in  July  of  that  year,  Mr.  Gordon  obtained  an 
order  for  the  taxation  of  Mr.  Poole's  bills  of  costs. 

Before  the  taxation  had  been  completed,  Mr.  Gordon  presented 
a  petition,  stating,  that  he  had  in  1848  and  1861  discovered  certain 
documents,  which  showed,  that  Mr.  Poole  had  entered  into  a  written 
agreement  with  Mr.  Eraser  to  allow  him  one-half  of  the  profits  arising 
from  the  plaintiff's  business,  but  which  agreement  Poole  had  pre- 
viously denied .  This  arrangement  was  evidenced  by  Mr.  Poole's  letters 
to  Eraser,  dated  the  27th  of  July,  1828,  and  the  27th  of  August,  1829. 
The  petitioner  insisted,  that  the  agreement  was  illegal,  as  con- 
trary to  the  statute  (i),  and  as  having  been  entered  into  in  violation 
of  the  respective  duties  of  Mr.  Eraser  and  Mr.  Poole,  as  the  confi- 
dential agents  of  the  petitioner,  and  calculated  greatly  to  prejudice 
and  ^injure  the  petitioner,  inasmuch  as  Eraser  and  Poole  thereby       [  *352  ] 
acquired  interests  adverse  to  the  interests  of,  and  incompatible 
with  their  duty  to  the  petitioner,  as  a  client  and  employer.    He 
also,  by  his  petition,  insisted,  that  he  was  entitled  to  have  Poole's 
bill  of  costs  taxed,  with  reference  to  the  agreement  between  him 
and  Eraser,  and  to  have  all  such   parts  of  the  bills  of  costs  as 
Eraser  was  to  receive,  under  the  terms  of  the  agreement,  and  all 
charges  for  attendances,  conferences,  and  correspondence  between 
Poole  and  Eraser,  disallowed. 

The  petition  prayed  that  the  taxing  Master  might  have  regard  to 
the  agreement  evidenced  by  the  two  letters,  and  that  all  charges  for 
attendances,  conferences  and  correspondence  with  Eraser  might 
be  disallowed,  and  that  the  profits  which  Eraser  was  to  receive 
might  be  disallowed  to  Mr.  Poole  in  the  taxation ;  and  that,  on  the 
taxation,  Mr.  Poole  might  only  be  allowed  such  portion  of  the  profit 
as  he  would  be  entitled  to  receive  for  his  exclusive  use,  had  Mr. 
Eraser  been  in  lawful  partnership  with  him,  upon  the  terms  of  an 
equal  division  of  profits ;  and  that  Mr.  Poole  might  produce  all 
papers,  &c.  relating  to  his  bills  of  costs. 

( 1)  22  Geo.  II.  c.  46,  8.  11,  repealed      cally  superseded  by  37  &  38  Vict  c.  68, 
and  replaced  by  6  &  7  Vict.  c.  73,  s.  32,      s.  12.— O.  A.  S. 
«u2d  23  A2i  Vict  c  127,  8.  26;  practi- 
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OoBDON  Mr.  Roupell,  Mr.  Willcock,  and  Mr.  Hortey,  in  support  of  the 

D.il-..u     petition. 

[Their  arguments  are  disposed  of  in  the  judgment] 

[  353  J  Mr.  C\  P.  Cooper  and  Mr.  Alcock,  for  Mr.  Poole,  were  not 

called  on. 

The  Master  of  thb  Bolls: 

I  am  of  opinion  that  this  petition  cannot  be  supported. 

Mr.  Gordon  contends,  that  Mr.  Poole  is  not  entitled  to  receive 
any  allowance  in  respect  of  any  share  which  Mr.  Fraser  might 
have  been  entitled  to  under  the  agreement  between  them.    The 
case  is  to  be  considered  in  two  ways ;  either  the  agreement  between 
Fraser  and  Poole  was  legal,  or  it  was  illegal.    If  it  were  legal,  no 
question  can  arise  upon  the  subject,  because  Mr.  Fraser  did  not 
contract  on  behalf  of  his  principal,  but  on  behalf  of  himself,  and 
Mr.  Gordon  cannot  be  entitled  to  the  benefit  of  a  legal  contract  to 
[  ♦354  ]       which  he  is  not  a  *party ;  if  it  be  illegal,  the  argument  that  Mr. 
Gordon  was  defrauded  cannot  be  maintained,  because  Mr.  Poole 
could  charge  no  more  than  he  would  be  legally  entitled  to,  if  he 
had  entered  into  no  agreement  with  Fraser.     The  plaintiff  will 
pay  to  Poole  only  that  which  he  would  be  bound  to  pay  him  if  there 
had  been  no  agreement  between  Fraser  and  Poole.    It  is  contended, 
that  the  clause  in  the  statute  of  Geo.  II.  renders  the  contract  illegal. 
It  is  what  is  called  a  hotchpot  Act,  relating  to  many  other  subjects ; 
but  the  recital  is  this:  "Whereas  divers  persons,  not  admitt^  as 
attornies,  do,  in  conjunction  with,  or  by  the  contrivance  of,  certain 
attornies,  act  as  attornies :"  and  it  then  proceeds  to  enact — that  if  any 
attorney  shall  act  as  the  agent  for  an  unqualified  person,  &c.,  such 
attorney  shall  be  struck  off  the  Bolls,  and  be  liable  to  be  committed. 

Now  this  is  a  highly  penal  clause,  and  must  be  construed 
strictly.  It  means,  that  if  a  solicitor  shall,  by  any  contrivance, 
allow  one  not  duly  qualified  to  act  as  a  solicitor,  he  shall  be  subject 
to  be  struck  off  the  Bolls,  and  imprisoned. 

Here,  if  Poole  had  lent  his  name  to  Fraser,  and  had  allowed  him 
to  act  as  a  solicitor  in  London,  he  would  be  liable  to  the  penaltit^ 
prescribed  by  this  clause ;  but  there  is  nothing  in  the  Act  saying, 
that  an  attorney,  acting  as  such,  and  being  responsible  to  his 
clients  for  the  conduct  of  his  business,  and  liable  for  any  miscon- 
duct, may  not  give  a  charge  on  the  profits,  or  even  a  proportion  ot 
the  profits  to  another  person. 
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I  am  far  from  saying  that  the  contract  between  Mr.  Poole  and      Gordon 
Mr.   Eraser  was  legal;  but  assuming  that  this  was  an  illegal     dalzkll. 
contract,  and  came  within  the  *Act,  what  would  be  the  penalty  ?      [  •ibb  ] 
Is  the  client  to  get  the  benefit  of  it  as  against  the  solicitor,  and  be 
relieved  from  paying  his  bill  of  costs  ?    No ;  the  penalty  is,  that  the 
solicitor  is  to  be  struck  off  the  Bolls,  and  not  that  he  shall  lose  the 
profits  of  his  professional  labour. 

Upon  what  principle  or  authority,  is  it  assumed,  that  this  case  is 
obnoxious  to  this  clause,  and  that  the  client  is  to  have  the  benefit 
of  it?  The  cases  of  Sumner  v.  Ridgivay  (l)  and  CoaUs  v.  Hawk- 
}fard  (2)  do  not  apply.  In  order  to  compel  a  solicitor  to  take 
out  his  certificate,  he  cannot  recover  his  costs  if  he  act  without 
one:  and  here,  if  Mr.  Poole  had  neglected  to  take  out  his 
certificate,  he  could  not  recover  from  Mr.  Gordon  more  than  costs 
out  of  pocket. 

There  are  two  grounds  on  which  the  contract  might  be  con- 
sidered illegal :  first,  under  the  statute  of  the  22  Geo.  II.  c.  46 ; 
or,  secondly,  upon  the  general  policy  of  the  law.  In  the  first  case, 
Mr.  Poole  would  be  liable  to  be  struck  off  the  Bolls ;  and  in  the 
second,  Mr.  Fraser  could  not  enforce  the  contract  against  Mr. 
Poole :  but  it  would  be  a  strange  thing  to  hold,  that  Mr.  Gordon 
(who  is  not  a  party  to  it)  could  obtain  the  benefit  of  a  contract 
which  he  insists  is  illegal,  and  void  as  between  the  parties  to  it. 

I  do  not  express  any  opinion  whether  such  a  contract  could  be 
supported:  but  I  cannot  fail  to  observe  to  what  an  extent  the 
argument  of  the  petitioner  would  go.  Suppose  a  solicitor,  in 
embarrassed  circumstances,  agreed  to  pay  a  portion  of  the  profits 
of  his  business  to  his  creditors,  if  they  allowed  him  to  carry  it  on, 
and  ^contracted  not  to  commence  legal  proceedings  against  him,  or  f  *356  ] 
make  him  bankrupt  or  insolvent;  could  it  be  reasonably  urged, 
that  the  effects  of  such  an  agreement  would  be  this — that  the 
clients  of  the  attorney  would  become  entitled  to  deduct  from  their 
bilis  of  costs  that  proportion  of  his  profits  which  the  solicitor  had 
undertaken  to  pay  to  his  various  creditors  ?  It  would  be  a  strange 
doctrine  to  say,  that  because  the  contract  between  an  attorney  and 
his  creditors  was  an  illegal  one,  all  the  clients  would  be  entitled  to 
deduct  from  their  bills  of  costs  the  proportion  which  he,  by  an 
invalid  contract,  had  agreed  to  pay  to  his  creditors. 

(1)  1  Bufls.  &  My.  748.    [Uncertifi-         (2)  1  Buaa.  &  My.  746.    [A  similar 
catBd  agent's  bill  of  costs  disallowed      case  of  disallowance  on  taxation.] 
on.  taxation.] 


4«i 
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GORDOV 

Dalsbll. 


I  have  no  donbt  that  this  petition  cannot  be  supported,  and  that 
Mr.  Gordon  cannot  get  the  benefit  of  the  contract  by  any  proceed- 
ing of  this  description :  whether  he  could  by  any  other  mode  I  do 
not  say ;  but  I  certainly  do  not  encourage  any  further  attempt. 

As  to  the  documents,  their  production  rests  in  the  discretion  of 
the  taxing  Master,  who  has  full  power  to  order  the  production  of 
such  documents  as  he  shall  deem  necessary. 

My  opinion  therefore  is,  that  the  petition  must  be  dismissed 
with  costs. 


1852. 

Jan.  88,  29. 

I^b.  la 

HoIU  Qmrt. 

Rom  ILLY, 
M.R. 
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EDWARDS  V.  EDWARDS  (1). 

(15  Beav.  357— 366;  S.  C.  21  L.  J.  Ch.  324.) 

Gilt  by  will  of  freeholds  and  leaseholds  to  A.  durafUe  vidaitaU,  and  then 
to  B.  absolutely,  with  a  gift  over  to  B.'s  brother  and  sister,  **if  he  should 
die  and  leaving  no  children.*'  B.  survived  A. :  Held,  that  he  then  took  an 
absolute  vested  interest,  not  liable  to  be  divested  on  his  subsequent  death 
without  children,  and  that,  therefore,  the  gift  over,  in  that  event,  failed. 

Construction  of  gifts  in  the  following  form : 

let  rule.  Gift  to  A.  and  if  he  shall  die  to  B.  The  contingency  has 
reference  to  the  death  of  the  testator. 

2nd  rule.  Gift  to  A.  and  if  he  shall  die  without  diildren  to  B.  The 
contingency  has  reference  to  the  death  of  A. 

3rd  rule.  Gift  to  X.  for  life  with  remainder  to  A.,  and  if  he  shall  die  to 
B.    The  contingency  has  reference  to  the  death  of  X. 

4th  rule.  Gift  to  X.  for  life  with  remainder  to  A.,  and  if  he  shall  die 
without  children  to  B.  The  contingency  has  reference  to  the  death  of  X.  (2). 

This  i^as  a  special  case,  filed  for  the  purpose  of  determining  the 
proper  construction  of  the  will  of  William  Edwards. 

The  testator,  by  his  will  made  in  1840,  devised  and  bequeathed 
his  freehold  and  leasehold  messuages  to  trustees,  upon  trust  to  pay 
the  rents  to  his  wife  (subject  to  an  annuity  charged  on  part),  daring 
her  life,  so  long  as  she  remained  his  widow  ;  and  upon  her  second 
marriage,  he  directed  an  annuity  to  be  paid  her.  He  devised  to  his 
eldest  son  a  leasehold  house  called  ''  Penllergace  Arms,"  a  freehold 
property  called  Tyrpenyrhwl,  and  a  house  called  "  Welcome  Inn/' 


(1)  Under  8.  10  of  the  Conveyancing 
Act,  1882,  executory  limitations  over 
of  land  on  default  or  failure  of  all  or 
any  of  the  issue  of  the  person  entitled 
under  the  previous  limitations,  whether 
such  default  or  failure  is  limited  or 
indefinite  in  point  of  time,  become  void 
as  soon  as  any  of  such  issue  attain  21 
years  of  age :  see  /n  re  Booth  [1900]  1 
Ch.  768, 69  L.  J.  Ch.  474.   The  Act  only 


applies  where  the  instrument  has  com€ 
into  operation  since  1882.— O.  A.  S. 

(2)  This  4th  rule  was  oyerrukd  in 
O'Mihoney  v.  Burdett  (1874)  Lu  R.  7 
H.  L.  388,  44  L.  J.  Ch.  56,  n. ;  In^ratu 
V.  Soutten  (1874)  L.  B.  7  H.  I^  408, 44 
L.  J.  CL  65,  31  I^  T.  215,  23  W.  R. 
363;  Boe  In  re  SchnadhorU  [1902^  *Z 
Ch.  234, 71  L.  J.  Ch.  454,  8<>  L.  T.  42t> 
C.  A.— O.  A.  S. 
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"  for  him  and  his  heirs  to  possess  immediately  after  his  mother's     Edwabdb 
death,  or  after  his  mother's  marriage."  Edwardb. 

He  then  made  similar  devises  and  bequests  to  his  daughter  Mary, 
and  to  his  son  William,  and  proceeded  in  the  following  words :  "  If 
my  said  dear  wife  shall  remain  my  widow,  they,  my  said  trustees, 
or  the  sorvivor  of  them,  shall  assign  and  transfer  to  each  of  my 
children  their  shares,  immediately  after  her  death,  and  as  soon  as 
they  arrive  to  twenty-one  years  of  age ;  and  they,  my  three  children, 
shall  pay  to  their  mother  as  ♦above  mentioned.  Further,  my  will  t  *368  j 
and  meaning  is,  that  if  one  of  my  three  children  shall  die,  and 
leaving  no  children  born  in  wedlock,  his  or  her  share  shall  be 
equally  divided  between  the  other  two,  and  for  their  heirs  for  ever ; 
and  if  two  of  my  children  shall  die,  and  leaving  no  children  born  in 
wedlock,  their  shares  shall  go  to  the  surviving  one  and  his  or  her 
heirs  for  ever." 

The  testator  died  in  1841 — his  widow  died  in  1845,  without 
having  married.  John,  his  eldest  son,  attained  twenty-one  in  1848, 
and  married,  and  he  died  without  issue  in  1850,  having  devised 
his  estates  to  his  wife  for  life,  with  remainder  to  his  brother 
and  sister.  The  brother  and  sister  claimed  the  estates  devised  to 
their  brother  John,  by  virtue  of  the  conditions  contained  in  their 
father's  will,  and  they  filed  this  special  case  against  the  widow  of 
John  Edwards  and  a  trustee;  and  the  questions  stated  for  the 
opinion  of  the  Court  were  as  follows : 

First.  Whether  John  Edwards  did  or  did  not,  under  the  circum- 
stances aforesaid,  take  a  fee  in  the  freehold,  and  an  absolute  interest 
in  the  leaseholds  devised  and  bequeathed  to  him  thereby,  so  as  to 
be  capable  of  devising  and  bequeathing  the  same. 

Secondly.  If  he  did  not  take  such  fee  and  absolute  interest, 
whether  his  widow  was  entitled  to  dower  out  of  the  freeholds. 

Thirdly.  Whether  the  plaintiffs  were  entitled  to  have  the 
freeholds  and  leaseholds  conveyed  to  them  absolutely. 

Mr.  Oiffard,  for  the  plaintiffs  : 

There  is  a  good  executory  devise  over  to  the  plaintiffs,  in  the 
events  which  have  happened,  and  they  have  become  absolutely 
^entitled  to  the  property.  The  rules  of  construction  are  now  clearly  [  •ssg  ] 
settled,  that  where  there  is  an  absolute  gift  to  A.,  with  a  gift  over  to 
B.,  to  take  effect  in  case  of  the  death  of  A.,  the  Court  will  construe  the 
gilt  over  to  mean,  in  case  of  A.'s  death  in  the  lifetime  of  the  testator  ; 
and  in  such  a  case,  if  A.  survive  the  testator,  the  gift  over  fails. 
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Bdwabm  There  is  another  class  of  cases,  namely,  where  the  gift  over,  in 
Edwaso6«  the  event  of  A/s  death,  is  coupled  with  a  contingent  event.  In 
each  cases,  the  gift  over  has  reference  to  that  contingent  event,  and 
not  to  the  certain  event  of  death ;  and  the  gift  over  takes  effect, 
upon  the  happening  of  the  contingency  at  any  time  within  proper 
limits,  after  the  death  of  the  testator.  Thus,  where  there  was  a 
gift  to  A.,  and,  "  in  case  of  "  his  death,  leaving  any  child,  then,  for 
such  child,  it  was  held,  that  A.  was  tenant  for  life  only,  with  such 
limitations  over  as  in  the  will  mentioned  :  Farthing  v.  Allen  (1).  So, 
in  Child  v.  Oiblett  (2),  where  the  gift  was  to  two  daughters,  with  a 
gift  to  their  children,  '*  in  the  event  of  their  marrying  and  having 
children,"  Sir  John  Leach  held,  that  the  daughters  took  life- 
interests  only.  Here  the  gift  over  is  to  take  effect  if  the  son  John 
*'  shall  die  and  leave  no  children."  This,  upon  the  authorities,  has 
reference  to  the  death  of  John  and  not  of  the  testator's  widow ;  and 
he  having  died  without  children,  the  plaintiffs  are  entitled. 

(He  commented  on  the  cases  of  Da  Costa  v.  Keir(B),  GaUand  v. 
Leonard  (4),  and  Home  v.  Pillans  (6).  On  the  question  of  dower. 
Barker  v.  Barker  (6)  and  Moody  v.  King  (7)  were  referred  to.) 

[360]  Mr.  Shebbeare: 

The  son  took  an  absolute  interest,  liable  only  to  be  divested  on 
his  death  without  children  in  the  lifetime  of  the  widow,  and  that 
event  never  happened. 

Farthing  v.  Alien  and  Child  v.  Giblett  do  not  apply,  for  in  those 
cases  there  was  no  previous  life-estate ;  and  it  is  clear,  from  the 
authorities,  that  where  there  is  such  previous  life-estate,  the  contin- 
gent gift  over  has  reference  to  the  death  of  the  tenant  for  life. .  In 
Barker  v.  Cocks  (s),  there  was  a  bequest  to  the  widow  for  life,  and 
afterwards  to  A.,  B.,  and  G.  equally  ;  but,  in  case  of  the  decease  of 
G.  without  leaving  lawful  issue,  then  her  share  was  given  to  A.  and 
B.  Lord  Lanqdale  held,  that  immediately  on  G.'s  surviving  the 
widow,  she  became  absolutely  entitled  to  the  legacy.  In  Da  Costa 
V.  Keir(s),  there  was  a  gift  to  the  widow  for  life,  and  then  to  A. ; 
but  if  A.  should  die  leaving  any  children  living  at  her  decease,  then 
to  such  children :  Sir  John  Leach  held,  that  A.,  having  sorvived 
the  widow,  took  absolutely.     Again,  in  OaUand  v.  Leonard  (4),  there 

(1)  17  E.  E.  223  (2  Madd.  310).  (5)  39  E.  R  116  (2  Mj.  &  £.  lo). 

(2)  41  E.  E.  19  (3  My.  &  E.  71).  (6)  29  E.  E.  91  (2  Sim.  249). 

(3)  27  E.  E.  93  (3  Euss.  360).  (7)  2  Bing.  447. 

(4)  18  E.  E.  44  (1  Swaast.  161).  (8)  63  E*  E.  17  (6  Be^y.  82). 
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was  a  direction,  on  the  death  of  the  widow,  to  pay  the  residue  to  Edwakds 
H.  and  A.,  "  and  in  case  of  the  death  of  '*  them,  or  either  of  Edwards. 
them  leaving  children  living,  upon  trust  for  such  children ;  Sir 
Thomas  Plumer  lield,  that  the  children  only  took  in  the  event  of 
the  decease  of  the  mother  during  the  widow's  life.  The  son  John, 
therefore,  upon  surviving  his  mother,  became  absolutely  and 
indefeasibly  entitled  to  the  property.  (He  also  relied  on  Clayton  v. 
Laice  (1).) 

Mr.  Qiffardy  in  reply,  referred  to  Cripps  v.  Wolcott(2),  and 
*  Wordsworth  v.  Wood{^),  [  ♦361  ] 

The  Master  op  the  Rolls  reserved  judgment. 

The  Master  op  the  Rolls  :  Feh,  lo. 

The  question  is,  under  the  words  of  this  will,  whether,  on  attain- 
ing his  age  of  twenty-one  years,  John  Edwards  took  an  absolute 
interest  in  the  lands  devised,  or  whether,  on  his  afterwards  dying 
without  leaving  a  child,  his  share  went  to  his  brother  and  sister. 

The  principles  which  apply  to  cases  of  this  description  are  well 
established,  nor  do  I  think  that  they  are  of  difficult  application  to 
the  facts  of  the  present  case.  I  have  not  before  me  a  full  copy  of 
the  will,  and  the  passages  set  out  in  the  special  case  appear  to 
relate  to  real  estate  only.  I  am  of  opinion,  however,  that  in  the 
present  case,  and  upon  the  words  here  occurring,  the  construction 
to  be  put  upon  these  words  must  be  the  same,  in  the  case  of  real 
estates,  as  if  the  subject-matter  were  the  bequest  of  a  legacy. 

There  are  four  classes  of  cases  in  which  questions  of  this  descrip- 
tion arise,  and  it  will  be  necessary  for  me  shortly  to  refer  to  each, 
in  order  to  make  my  decision  in  the  present  case  clear  and  intelli- 
gible. The  first  case  is,  that  of  a  simple  gift  to  A.,  and,  if  he  shall 
die,  then  to  B.  The  second  case  is,  that  of  a  gift  to  A.,  and,  if  he 
shall  die  without  leaving  a  child,  then  to  B.  *The  third  and  fourth  [  *362  ] 
classes  of  cases  are  where  these  gifts  to  A.  and  B.  are  preceded  by 
a  life-estate,  or  some  other  interest  of  partial  duration,  and  may  be 
described  thus :  a  gift  to  one  for  life,  and,  after  his  decease,  to  A., 
and,  if  A.  shall  die,  then  to  B. ;  and,  fourthly,  a  gift  to  one  for  life, 
and,  after  his  decease,  to  A.,  and,  if  A.  shall  die  without  leaving  a 
child,  then  to  B. 

It  is  obvious,  that,  in  the  first  class,  as  the  gift  to  A.  takes  effect, 

(1)  24  B.  R  509  (5  B.  &  Aid.  636).  (3)  48  K.  B.  191  (2  Beav.  25 ;  4  My. 

(2)  20  B.  B.  268  (4  Madd.  15).  &  Cr.  641 ;  1  H.  L.  0.  129). 
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SowAuw     if  aft  all,  immediately  on  the  decease  of  the  testator,  the  words 
Kdwaeiml     applying  to  the  gift  over  must  either  be  confined  to  the  death  of  the 
testator,  or  must  extend  to  any  period  of  time.    In  the  first  of  these 
supposed  cases,  as  the  testator  speaks  of  death,  the  most  certain  of 
all  things,  as  a  contingency,  it  can  only  be  made  contingent  by 
reference  to  its  taking  place  before  a  particular  period ;  and  as  no 
period  of  time  is  mentioned  in  the  will,  it  is  necessarily  presumed 
that  the  period  of  time  to  which  the  testator  refers  is  the  period  of 
possession  or  payment— 1.«.  his  own  death — when  the  legacy  to  A. 
will  take  efiect ;  and  that  the  sabseqaent  limitation  is  introduced  to 
prevent  a  lapse  of  the  legacy,  in  case  A.  do  not  survive  the  testator. 
In  such  cases,  therefore,  the  rule  may  be  considered  to  be  settled, 
that  the  bequest  must  be  read  somewhat  to  this  effect ;  namely,  a 
bequest  to  A.,  but,  if  A.  shall  die  before  the  bequest  becomes  vested 
in  him,  then  to  B. ;  and  the  consequence  is,  that  if  A.  survive  the 
testator,  he  takes  an  absolute  vested  interest  in  the  legacy,  and  not 
a  life-estate  in  it,  with  a  remainder  to  B.    This  is  deariy  established 
by  a  great  variety  of   authorities,  which  are  referred  to  in  the 
elaborate  judgment  of  Lord  Bbouoham  in  Home  v.  Pillana  (i).     It 
can  scarcely  be  necessary  to  observe,  that  the  rule  of  law,  which 
[  *36s  ]      does  *not  enable  a  legatee  to  compel  payment  of  his  l^acy  for  a 
year,  does  not  affect  the  rule ;  the  legatee  is  entitled  to  it  imme- 
diately on  the  death  of  the  testator,  although,  for  the  convenience 
of  administration,  the  executor  is  not  compelled  to  assent  to  the 
legacy  before   he    has   ascertained    the  state  of  the  assets,  and 
convenience  has  fixed  twelve  months  for  this  purpose. 

In  the  second  of  the  supposed  cases,  there  is  a  manifest  distinc- 
tion. There  the  event  spoken  of  on  which  the  l^acy  is  to  go  oTer 
is  not  a  certain  but  a  contingent  event ;  it  is  not  in  case  of  the 
death  of  A.,  but  in  case  of  his  death  without  children ;  and  here 
it  would  be  importing  a  meaning,  and  adding  words  to  the  will, 
if  it  were  to  be  construed  to  import,  as  a  condition  which  was  to 
entitle  B.  to  take,  that  the  death  of  A.,  without  children,  maat 
happen  before  some  particular  period.  In  these  cases,  therefore^ 
it  has  always  been  held,  that  if  at  any  time,  whether  before  or  after 
the  death  of  the  testator,  A.  should  die  without  leaving  a  child,  the 
gift  over  takes  effect,  and  the  legacy  vests  in  B.  This  is  establiahed 
by  the  case  of  AUen  v.  Farthing,  mentioned  in  2  Maddock,  810  (2), 
but  reported  only  in  2  Jarman  on  Wills,  688  (3).    All  tliese  cases  are, 

(i;  39  H.  B.  116  (2  My.  &  E.  lo).  (3)  See  5th  ed.  (1893)  p.  1596. 

(2)  17  B.  B.  223. 
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of  coarse,  liable  to  be  varied  by  the  force  of  particular  ezpressionsy     Edwabd^ 
which  the  testator  may  have  made  use  of  in  his  will,  importing  a     edwabdb. 
different  intention ;  and  there  are  many  cases  of  this  description, 
but  these  do  not  affect  the  rule,  on  the  contrary,  they  must  be  held 
tacitly  to  admit  the  existence  of  the  rule,  to  which  they  are  treated 
as  an  exception. 

In  the  third  class  of  cases,  where  a  previous  life-estate  is  given, 
the  same  rule  which  applies  to  the  first  class  of  cases  applies 
equally,  though  the  application  of  it  fixes  a  different  time.  In  the 
first  case,  the  rule  is,  *if  A.  die  before  the  period  of  possession  or  [  *864  ] 
payment,  i.e.  before  the  death  of  the  testator,  the  legacy  goes  to 
B.  In  the  case  I  am  now  considering,  the  rule  is  the  same, 
namely,  if  A.  die  before  the  period  of  possession  or  payment,  i.e. 
before  the  death  of  the  tenant  for  life  of  the  legacy,  the  legacy  goes 
to  6.  This  is  the  case  of  Hervey  v.  McLaughlin  (1),  cited  with 
approbation  by  V.-C.  Wioram  in  Salislmry  v.  Petty  (2).  And  it  may 
further  be  observed,  that  the  propriety  of  giving  effect  to  the 
testator's  words,  making  death  a  contingent  event,  by  referring 
that  event  to  the  period  when  the  legacy  is  vested  in  possession, 
rather  than  to  the  death  of  the  testator,  where  these  periods  are 
not  identical,  was  the  ground  on  which  the  House  of  Lords  reversed 
the  decision  of  Lord  Gowpbb,  in  Lmd  Bindon  v.  The  Earl  of 
Suffolk  (3),  although  the  principle  of  that  decision  was  then  recog- 
nised, and  has  always  been  since  maintained. 

The  case  before  me  comes  within  the  last  class  of  cases,  namely, 
where  a  life-estate  is  given  to  one  in  the  subject  of  the  gift,  and  on 
the  determination  of  that  estate,  the  subject  of  it  is  given  to  A., 
with  a  direction,  that  if  he  shall  die  leaving  no  child,  his  share 
shall  go  to  the  survivor.  In  this  class  of  cases,  it  is  obvious,  that 
the  event  of  death  without  leaving  a  child  may  be  applied  either  to 
the  period  of  distribution  or  to  any  point  of  time,  either  before  or 
after  that  period,  whenever  it  may  occur :  nor,  if  it  were  res  integra, 
would  it  be  easy,  in  the  absence  of  any  indication  of  intention  to 
be  collected  from  the  rest  of  the  will,  to  determine  which  of  these 
constructions  ought  to  prevail.  I  consider  it  however  settled,  both 
by  principle  and  authority,  *that  in  the  absence  of  any  words  [*366] 
indicating  a  contrary  intention,  the  rule  is,  that  these  words, 
indicating  death,  without  leaving  a  child,  as  the  event  on  the 
occurrence  of  which  the  gift  over  is  to  take  effect,  must  be  construed 

(1)  16  B.  B.  713  (I  Price,  264).  (3)  1  P.  Wms.  96. 

(2)  64  B.  B.  210  (3  liara,  92). 
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Bdwabdb  to  refer  to  the  occurring  of  that  event  before  the  period  of  distri- 
EnwAhDs.  bution.  The  principle  which  regulates  such  cases  is  to  be  found  in 
the  often  expressed  desire  of  the  Court  to  avoid  a  construction  so 
inconvenient  as  one  which  must  suspend  the  absolute  vesting  of  the 
subject  of  the  gift  during  the  whole  life  of  the  legatee,  or  devisee, 
a  principle  which  seems  materially  to  have  influenced  Lord 
Bbouoham  in  his  decision  of  Hofne  v.  PiUans  (l). 

Decided  authority,  however,  concurs  with  principle  in  this  case ; 
and  the  very  point  in  question  has  arisen  and  been  determined  in 
the  cases  of  Da  Costa  v.  Keir  (2),  and  Galland  v.  Leonard  (3).  In 
both  these  cases,  a  previous  life-estate  had  been  given,  after  which, 
the  legacy  was  given  to  one,  with  a  gift  over,  in  case  that  person 
should  die  leaving  a  child,  to  that  child ;  and  if  none,  to  a  third 
person.  In  both  these  cases  the  Court  determined,  that  the  legatee, 
having  survived  the  tenant  for  life,  was  entitled  to  the  fund  absolutely. 
Neither  does  the  case  of  Home  v.  Pillans  present  to  my  mind  the 
difficulties  which  appear  to  have  suggested  themselves  to  Mr. 
Jarroan,  in  his  comments  on  that  case.  That  was  a  case  where  a 
legacy  was  given  to  two  persons,  when  and  if  they  attained  their 
ages  of  twenty-one  years ;  and  in  the  case  of  the  death  of  either, 
leaving  a  child,  then  the  share  of  the  legatee  so  dying  was  to  go 
to  that  child.  There  was  no  gift,  therefore,  unless  the  I^atee 
[  *366  ]  attained  twenty-one  years ;  and  this  *period  was  not  identical  with 
that  of  the  death  of  the  testator ;  consequently,  if  the  dying  with- 
out leaving  a  child  can,  as  upon  principle  and  authority,  I  believe  it 
can,  be  considered  to  have  reference  to  the  period  of  distribution, 
where  that  period  is  not  the  death  of  the  testator,  then  it  is  in 
accordance  with  these  principles  that  Lord  Brougham  decided, 
that  the  dying  without  leaving  a  child  had  reference  to  the  occurring 
of  that  event  before  that  period,  in  like  manner  as  if  it  had  been 
appointed  to  take  effect  after  a  life-estate,  or  any  other  partial 
interest.  In  that  case  Lord  Brougham  observes,  that  it  may  be 
stated,  **  as  a  general  proposition,  that  where  the  bequest  over  is  in 
case  of  the  legatee's  death,  and  no  other  reference  can  be  made, 
the  period  taken  is  the  life  of  the  testator ;  but  where  another  can 
be  found,  that  will  be  preferred ;  to  avoid  the  supposition  of  the 
testator's  having  contemplated  and  provided  against  a  lapse.  A 
preceding  gift  for  life,  or  other  interest  less  than  the  absolute 
property,  will  furnish  this  reference  "  (1). 

(I)  39  R.  R.  116,   120  (2  My.  &  K  (2)  27  R.  R.  93  (3  Bum.  360), 

16,  23).  (3)  18  R.  R.  44  (1  Swanst.  161). 
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For  these  reasons,  I  am  of  opinion,  that  the  son,  on  surviving 
his  mother,  the  tenant  for  life,  took  an  absolute  vested  interest  in 
his  share  of  the  testator's  property,  not  liable  to  be  divested  on  his 
afterwards  dying  without  leaving  a  child  surviving  him. 

If  I  am  right  in  the  view  which  I  take  of  the  principle  of  these 
cases,  the  effect  is,  as  it  appears  to  me,  that  <ihe  rule  of  the  Court 
is,  that  the  contingency,  or  the  event  which  the  testator  speaks 
of  as  a  contingency,  is  always  referable  to  the  period  of  payment 
or  distribution,  except  in  the  single  case  where  there  is  a  simple 
gift  to  A. ;  and  if  he  shall  die  without  leaving  issue,  to  £.,  in  which 
case  it  cannot  be  referred  to  any  period  of  distribution. 


Edwards 

EDWABDSj 


Re  WRIGHT'S  TRUSTS. 

(15  Beav.  367—371.) 

A.  assigned  "  all  bis  ready  money  securities  for  money  and  books  of 
aoconnt,  household  goods  and  furniture,  plate,  linen,  stock  in  trade,  debts, 
and  all  other  his  personal  estate  and  effects  whatsoever  or  wheresoever  of  or 
belonging,  or  due  or  owing  to  him :  "  Held,  that  the  general  words  passed 
only  property  ejuadem  generis  with  that  specified,  and  that  they  did  not . 
x»nvey  a  contingent  reversionary  interest  in  a  legacy. 

A  testator  [Samuel  Wright]  devised  freeholds  and  leaseholds  to 
trustees  on  trust,  to  sell  and  to  invest  1,000/.,  and  to  pay  the 
interest  thereof  to  his  wife  for  life,  and  after  her  decease,  to  "  pay 
and  apply*' the  said  principal  sum  of  1,0002.  unto  and  equally 
between  all  and  every  his  children  living  at  the  time  of  the  decease 
of  his  wife ;  and  in  case  any  died  before  receiving  his  share,  leaving 
children,  his  share  was  to  be  paid  amongst  such  children. 

The  testator  died  in  1820 ;  and  the  widow  having  died  in  1849, 
the  petitioner,  Turfitt  Wright,  became  entitled  in  possession  of 
one-fourth  of  the  fund. 

The  year  before  the  widow's  death,  by  deed  dated  the  8th  of 
December,  1848,  after  reciting  that  Turfitt  Wright  had  agreed  to 
convey  and  assign  **  all  his  real  and  personal  estate  and  effects  " 
to  trustees,  for  the  benefit  of  his  creditors,  "  in  manner  therein- 
after mentioned,"  Turfitt  Wright  proceeded  to  convey  to  them 
his  real  estate,  and  afterwards  to  assign  ''all  his  ready  money, 
securities  for  money,  and  books  of  account,  household  goods  and 
furniture,  plate,  linen,  stock  in  trade,  debts,  and  all  other  personal 
estate  and  effects  whatsoever  and  wheresoever  of  or  belonging,  or 
due  or  owing,  to  him  the  said  Turfitt  Wright,"  upon  trusts,  for  the 
benefit  of  his  creditors. 


1852. 
JaM,  16. 

Roth  Court, 

ROMILLT, 

M.B. 

[367] 
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Re  The  trustee  paid  into  Court  the  share  of  the  petitioner,  onder 

^ui^*     the  Trustee  Relief  Act. 

[  868  ]  Turiitt  Wright  now  presented  a  petition  for  payment  to  him, 

alleging,    that  the  assignment  made  by  him  in  1848  was  not 

intended  to  comprise,  and  did  not,  in  fact,  comprise  the  petitioner's 

contingent  reversionary  share  in  the  sum  of  1,000Z. 


Mr.  Busk,  for  the  petitioner,  argued,  that  the  contingent 
interest  in  the  fund  did  not  pass  by  the  assignment,  and  relied  on 
[Pope  V.  Whitcombe  (1),  Hotliam  v.  SutUm  (2)]. 

[  369  ]  3/r.  J.  T.  Humph-y^  contr^y  argued,  that  the  intention  was  to 

transfer  all  the  petitioner's  property  whatever,  for  the  benefit  of  his 
creditors.  [He  referred  to  Rawlings  v.  Jennings  [z)f  Michell  v- 
Mi€heU(4),  Fleming  v.  Buiroivs  (6),  and  Kendall  v.  Kendall  (6).] 

I  870  ]  He  also  cited  Doe  d.  Pell  v.  Jeyes  (7),  where,  by  a  conveyance  of 

a  specifically  described  estate  at  W.,  another  estate  at  W.  was  also 
held  to  pass  under  the  general  words  **  and  all  other,"  &c.  my 
hereditaments  at  W.,  or  elsewhere. 
He  also  cited  Jones  v.  Roe  (8),  and  Sheppard's  Touchstone  (9). 

Thb  Master  of  the  Bolls  : 

I  think  I  am  concluded  by  the  decision  in  Pope  v.  Whitcombe^  and 
that  I  must  limit  these  general  words  to  property  **  ejusdem  generis, ^^ 
and  hold,  that  the  words  ''  all  other  personal  estate  and  effects  " 
belonging  to  him  include  only  property  of  the  same  kind  as  that 
previously  specified. 

Then  do  the  previous  words,  "all  my  ready  money,"  &c.  &;c,, 
r  *37i  ]  include  a  share  which  the  petitioner  *  might  afterwards  become 
entitled  to  receive  upon  the  happening  of  a  particular  contingency? 
I  think  they  do  not. 

It  has  been  urged,  that  if  I  so  construe  these  words,  it  must 
follow,  that  in  the  case  of  a  bankrupt,  his  contingent  interest  will 
not  pass  by  the  general  words  of  an  assignment.  I  express  no 
opinion  on  this  point,  but  I  cannot  allow  any  such  consideration  to 
induce  me  to  give  to  a  deed  a  construction  which  the  words  and 

(1)  27  B.  B.  32  (3  Russ.  124).  (6)  28  R.  R.  125  (4  Buss.  SfiOX 

(2)  10  R,  R.  85  (15  Ves.  326).  (7)  35  R.  R.  390  (1  B.  &  Ad.  593). 
(8)  9  R.  R.  137  (13  Ves.  39).  (8)  1  B.  R  656  (3  T.  B.  88). 

(4)  21  B,  B.  280  (5  Madd.  69).  (9)  P.  88. 

(5)  25  B.  B.  48  (1  Buss.  276). 
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former  decisions  do  not  warrant ;  and  whatever  may  be  the  con- 
seqaence  in  other  instances,  I  must  give  to  this  deed  its  legal 
meaning,  having  no  authority  to  mould  them  for  the  purpose  of 
meeting  the  supposed  cases. 


Re 

Wright's 

Trusts. 


MONEY  V.  JORDEN. 

(15  Beav.  372—387.) 

[Affirmed  ou  appeal,  as  reported  in  2D.  M.  &  G.  316  (the  Lords  Justices 
differing  between  themselves),  but  the  decision  was  ultimately  reversed  by  the 
House  of  Lords,  as  reported  under  the  title  of  Jarden  y.  Money ^  in  6  H.  L.  C.  185.] 


1852. 

JaA.  19,20, 

21. 

Feb,  7,  ». 


JONES  V.  FOXALL. 

(15  Beav,  388—397;  8.  C.  21  L.  J.  Ch.  725.) 

Prtnciplee  on  which,  in  cases  of  breach  of  trust,  trustees  are  charged  with 
simple  and  compound  interest,  and  with  the  profits  made  in  the  investment 
of  trust-money  in  trade. 

Generally,  an  executor  improperly  retaining  balances,  is  charged  with 
interest  at  four  per  cent.  ;  but  if,  in  addition,  he  commits  a  breach  of  trust, 
or  changes  money  from  a  proper  into  an  improper  state  of  investment,  he  is 
charged  five  per  cent  If  he  employ  the  trust-money  in  trade,  he  will  be 
charged  either  with  the  profits,  or  five  percent,  compound  interest  (1). 

From  1834  to  1 850,  a  trustee,  who  ought  to  have  withdrawn  a  trust- fund 
from  a  trading  firm,  of  which  he  was  a  member,  neglected  to  do  so.  He 
was  charged  with  compound  interest  at  five  per  cent.,  and  with  costs. 

Letters  written  ''without  prejudice"  cannot  be  used  in  evidence  uf 
admissions.    The  practice  of  attempting  to  do  so  disapproved  of  (2). 

Thb  facts  of  this  case  were  shortly  these :  Previously  to  the 
marriage  of  Ann  Minchin,  the  mother  of  the  plaintiff,  in  June, 
1830,  a.som  of  8502.  had  been  lent  by  her  to  the  banking  firm  of 
Thomas  Clarke  &  Co.  on  interest  at  five  per  cent,  per  annum.  In 
June,  1880,  on  the  marriage  of  the  father  and  mother  of  the  plain- 
tiff, this  sum  of  8502.,  being  the  debt  due  from  the  banking  firm, 
with  interest  at  five  per  cent,  per  annum,  together  with  certain 
stock  in  trade,  was  assigned  to  Charles  Chamberlaine  and  the 
defendant  Joseph  Foxall  upon  trust,  to  stand  possessed  thereof  for 
the  sole  and  separate  use  of  the  mother  for  her  life,  and  subject 
to   a  power  of  appointment  (which  did  not  appear  to  have  been 


1852. 
Jan,  27. 
March  29. 

BolU  Court, 

BOMILLY, 

M.K. 

[S88J 


(1 )  Ab  to  this  point  see  Vy$€  v.  Foster 
(1872)  L.  B.  8  Gh.  309,  affirmed  L.  B. 
7  H.  Ij.  318,  see  p.  346,  where  Lord 
Selbobxk    questions    the    suggested 


liability  of  the  trustee  to  account  for 
profits  in  this  case.— 0.  A.  S. 

(2)  In  re  Daintrey  [189.0  2  Q.  B. 
116,  62  L.  J.  Q,  B.  511,  69  L.  T.  257. 
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JovKB        exercised),  and,  after  her  decease,  in  trust  for  any  child  of  the 
FozALL.      marriage. 

The  settlement  provided,  that  the  trustees  should  call  in  the 
debt  of  850/.  during  the  life  of  the  mother,  whenever  they  should 
be  requested  by  her,  by  any  note  in  writing,  to  do  so ;  and  after 
her  decease,  the  settlement  made  it  imperative  upon  the  trustees, 
without  any  request  or  application  from  any  one,  to  call  in  this  sum 
[  *389  ]  of  850Z.,  and  the  interest  due  on  it,  and  to  invest  *the  amount  in 
Government  or  real  securities,  upon  the  trusts  of  the  settlement. 

The  mother  received  the  interest  during  her  life,  and  never 
required  the  money  to  be  got  in.  She  died  on  the  15th  of  November, 
1884,  leaving  the  infant  plaintiff,  her  only  child ;  and  since  then, 
no  step  had  been  taken  till  this  bill  was  filed  in  January,  1850, 
either  to  get  in  the  money  or  to  receive  the  interest. 

The  manner  in  which  the  defendant  Foxall  became  connected 
with  this  trust-fund  was  as  follows:  When  the  settlement  was 
executed  in  1830,  the  firm  of  Thomas  Clarke  &  Co.  consisted  of 
Thomas  Clarke,  Francis  Clarke,  and  the  defendant  Joseph  Foxall ; 
the  sum  of  8502.  was  therefore,  at  that  time,  a  debt  due  from  him- 
self and  his  co-partners,  jointly  and  severally.  This  continued  to 
be  the  state  of  the  case  till  the  month  of  October,  1847,  when 
Thomas  Clarke  died  ;  and  Francis  Clarke  and  the  defendant  Foxall 
continued  to  carry  on  the  partnership  till  the  beginning  of  the  year 
1850,  a  fortnight  before  this  bill  was  filed,  when  it  was  finally  dis- 
solved. In  March,  1836,  Charles  Chamberlaine,  having  taken  no 
step  to  get  in  and  invest  the  money  settled,  retired  from  the  trust, 
and  Thomas  Wilson  was  appointed  co-trustee  with  Foxall,  in  his 
stead.  C.  Chamberlaine  died,  and  the  suit  was  revived  against  his 
legal  personal  representative.  Neither  Francis  Clarke,  nor  the  legal 
personal  representatives  of  the  deceased  partner  Thomas  Clarke, 
were  parties  to  the  suit.  In  this  state  of  things,  the  present  bill 
was  filed,  claiming  an  account  of  the  profits  made  by  the  defendant 
Foxall  on  this  debt,  and  a  reference  to  the  Master,  to  ascertain 
whether  it  would  be  for  the  plaintiff's  interest  to  take  the  amount 
of  profits  realised  by  the  use  of  this  sum  of  money,  or,  if  the  Court 
t  '390  J  should  be  of  opinion  *that  the  plaintiff  was  not  entitled  to  such 
relief,  then  for  interest  at  five  per  cent.,  with  yearly  rests. 

The  defendants,  on  the  other  hand,  said,  that  on  the  28th  of 
December,  1849,  above  a  fortnight  before  the  bill  was  filed,  the 
whole  principal,  with  interest  at  five  per  cent.,  was  invested  in  the 
funds,  in  the  joint  names  of  Foxall  and  Wilson,  on  the  trusts  of 
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the  settlement;,  and  that  the  plaintiff  was  entitled  to  nothing  more  ;        Jones 
that,  consequently,  whatever  decree  the  Court  might  make  as  to  the      foxalu 
security  of  the  fund,  they,  the  defendants,  were  entitled  to  have 
their  costs  of  this  suit. 

A  correspondence  between  the  solicitors,  written  "  without  preju- 
dice," was  attempted  to  be  given  in  evidence. 

Mr.  W.  M.  James  and  Mi\  Sehryn,  for  the  plaintiff,  argued, 
that  on  the  death  of  Mrs.  Jones,  it  was  obligatory  on  the  trustees 
to  call  in  the  money  lent  to  the  banking  firm  of  which  Foxall  was 
a  partner ;  that  the  trustees,  having  committed  a  breach  of  trust, 
by  allowing  it  to  remain  in  the  hands  of  the  bankers,  the  cestui  que 
trust  had  the  option  of  either  taking  the  proportional  profits  made 
by  the  employment  of  the  money  in  the  business,  or  interest  at  five 
per  cent,  with  annual  rests.  They  cited  Heathcote  v.  Huline{^); 
Burden  v.  Burden  (2) ;  Willett  v.  Blanfoid  (»). 

J/r.  li.  Palmer  and  Mr.  Eddis,  for  the  defendant  Foxall, 
insisted,  that  the  plaintiff  could  not  be  entitled  to  the  profits,  for 
the  fund  was  not  ear-marked,  and  that  the  other  partners  were 
neither  trustees  nor  parties  to  the  suit ;  and,  that  as  the  defendant 
Foxall  had  only  *received  one-third  of  the  profits  of  the  business,  [  •391  ] 
the  plaintiff  could  not  be  entitled  to  a  greater  proportion  ;  that  the 
plaintiff  was  not  entitled  to  annual  rests,  for  there  was  no  direction 
in  the  settlement  to  accumulate ;  and  that  as  the  defendant  Foxall 
had  done,  before  suit,  all  he  was  bound  to  do,  he  was  entitled  to 
his  costs.  They  cited  Chamhers  v.  Howell  (4),  and  Wedderbimi  v. 
Wedderbnm  (5). 

Mr.  Elmsley  and  Mr.  Shee,  for  the  executrix  of  Chamberlaine, 
the  other  trustee,  contended,  that  as  he  had  retired  from  the  trust 
in  March,  1886,  a  year  and  a  quarter  from  the  death  of  Mrs.  Jones, 
there  had  not  been  such  a  degree  of  negligence  on  his  part,  during 
that  short  period,  as  to  fix  him  with  a  breach  of  trust :  Brice  v. 
Stokes  (6) ;   Walker  v.  Symonds  (7) ;  Buxton  v.  Buxton  (s). 

Mr.  If.  M.  James,  in  reply. 

(1)  20  B.  B.  248  (1  J.  &  W.  122).  (5)  44  B.  R.  331  (4  My.  &  Cr.  41). 

(2)  12  H.  B.  210  (1  Ves.  &  B.  170).  (6)  8  B.  B.  164  (11  Ves.  319). 

(3)  58  B.  B.  61  (1  Hare,  253;.  (7)  19  R  B.  155  (3  Swanst.  1). 

(4)  83  B.  R  104  (11  Beav.  6).  (8)  43  B.  B,  138  (1  My.  &  Cr.  80}. 
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iR.K. 


Jokes 

9, 
FOXALL. 


Thb  Master  of  the  Rolls  ; 
I  will  consider  this  case. 


A/arek2*J,       ThB   MaSTER  OF  THE   BoLLS : 

The  question  in  this  cause  is,  whether  the  defendant  Foxall  is 
liable,  in  his  character  of  trustee  of  a  settlement  made  on  the 
marriage  of  the  father  and  mother  of  the  infant  plainti£f,  for  more 
than  the  principal,  and  interest  at  five  per  cent.,  of  a  sum  of  money 
secured  by  that  settlement.  The  defendant  admits  his  liability  to 
[  ^3^2  ]  that  extent,  and,  before  this  bill  was  filed,  expressed  *his  readiness 
to  make  that  amount  good  without  suit.  The  plaintiff,  by  his  next 
friend,  claims  more  than  this,  and  contends,  that  the  defeudant 
Foxall  is  liable  to  account  for  the  profits  produced  by  this  sum  of 
money,  or  for  interest  at  five  per  cent.,  with  yearly  rests,  on  the 
ground  that  this  money  was  employed  by  the  defendant  Foxall  in 
his  trade  of  a  banker,  and  in  violation  of  his  duty  as  a  trustee, 
under  that  settlement. 

The  rules  which  apply  to  the  cases  in  which  executors  are  charged 
with  interest  on  the  balances  retained  by  them  are  subject  to  a  good 
deal  of  difficulty,  arising,  not  so  much  from  any  doubt  as  to  the 
principles  themselves,  as  from  the  practical  application  of  ihem  to 
particular  cases.  Generally,  it  may  be  stated,  that  if  an  executor 
has  retained  balances  in  his  hands  which  he  ought  to  have  invested, 
the  Court  will  charge  him  with  simple  interest  at  four  per  cent,  on 
these  balances  ;  if,  in  addition  to  such  retention,  he  has  committed 
a  direct  breach  of  trust,  or  if  the  fund  had  been  taken  by  him  from 
a  proper  state  of  investment  in  which  it  was  producing  five  per  cent, 
he  will  be  charged  with  interest  after  the  rate  of  five  per  cent,  jier 
annum ;  if,  in  addition  to  this,  he  has  employed  the  money  so 
obtained  by  him  in  trade  or  speculation,  for  his  own  benefit  and 
advantage,  he  will  be  charged  either  with  the  profits  actauUy  so 
obtained  by  him  from  the  use  of  the  money,  or  with  interest  at  five 
per  cent,  per  annum,  and  also  with  yearly  rests,  that  is,  with 
compound  interest. 

The  principle  on  which  the  Court  charges  the  executor  with  the 
profits,  which  have  actually  arisen  from  the  property  of  his  cestuis 
que  trust  employed  by  him,  is  obvious,  and  of  general  application 
where  such  profits  are  proved  to  have  been  made.  It  was  the 
money  of  the  cestuis  que  trust,  and  they  are  entitled  to  receive  the 
profits  it  has  earned.  The  principle  upon  which  executors  charged 
L  ♦sg^  J       *with  interest  on  balances  are  made  to  account  with  yearly  or  half 
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yearly  rests,  is  not  so  clearly  defined,  nor  are  the  decided  cases  by  Jokes 
any  means  free  from  obscurity  or  contradiction.  In  some  cases,  foxall. 
the  Court  has  charged  the  trustee  with  annual  rests,  because  the 
trust  under  which  he  acted  in  distinct  terms  required  him  to  accu- 
mulate the  fund  at  compound  interest ;  in  other  cases,  the  principle 
seems  to  have  been,  that  the  Court  visits  the  executor  or  trustee 
with  an  account,  in  the  nature  of  a  penalty  for  his  misconduct, 
where  he  has  not  merely  committed  a  breach  of  trust,  but  where 
he  has  himself  endeavoured  to  derive,  or  has  actually  obtained, 
some  pecuniary  advantage  from  the  use  of  the  money,  of  which  he 
has  thus  obtained  possession.  In  all  these  cases,  however,  a  large 
discretion  seems  to  have  been  exercised  by  the  Court  with  regard 
to  the  facts  and  circumstances  attending  each  particular  case ;  and 
it  is  to  the  exercise  of  this  discretion  that  the  obscurity  in  discovering 
the  principle,  in  some  of  the  reported  cases,  is  to  be  attributed ;  and 
it  is  only  on  this  principle  that  the  later  cases,  in  which  the  rule 
has  been  drawn  more  stringently  against  the  trustee,  can  be 
reconciled  with  some  of  the  earlier  authorities. 

In  the  case  before  me,,  a  direct  and  positive  breach  of  trust  was  com- 
mitted. It  was  not  mere  negligence,  by  omitting  to  perform  the  duty 
incidental  to  executors,  but  a  direct  disobedience  by  the  defendant 
Foxall,  in  his  character  of  trustee,  of  the  plain  and  positive  trust  which 
he  bad  been  directed  to  perform,  and  which,  by  accepting  the  trust,  he 
had  undertaken  to  perform.  The  trustee  was  enjoined  by  the  deed, 
on  the  decease  of  the  mother,  to  get  in  this  sum  of  3502.,  and  to 
invest  it  on  the  trusts  of  the  settlement ;  and,  if  this  had  been  done, 
the  fund  would  have  produced  compound  interest  *for  the  plaintiff ;  [  *394  ] 
for,  as  he  was  then,  and  still  is,  an  infant,  and  as  his  father  appears 
to  have  been  of  ability  to  maintain  him,  the  dividends  might  and 
ought  to  have  been  invested  from  time  to  time  for  his  benefit,  until 
he  attained  twenty-one.  Instead,  however,  of  adopting  this  course, 
the  defendant  Foxall  retained  this  money  as  part  of  the  capital 
engaged  in  the  firm  carried  on  by  himself  and  his  partners,  whereby 
the  capital  of  the  concern,  and  his  share  of  the  profits  produced  by 
it,  were  increased. 

It  is  urged,  that  the  sum  was  of  small  amount,  and  that  it  can 
scarcely  be  supposed  that  any  great  advantage  was  to  be  derived 
from  850{.,  more  or  less,  to  a  banking  concern.  I  feel  myself  bound 
to  disregard  that  argument.  The  principle  must  be  the  same 
whether  the  sum  be  large  or  small ;  and,  if  the  benefit  be  small,  the 
sum  charged  on  the  trustee  will  be  proportionally  small  also.    In  all 
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JoxBs  this,  the  defendant  Foxall  acted  in  direct  violation  of  his  duty  as 
FozALL.  trustee.  It  was  a  violation  of  that  duty  not  to  endeavour  to  obtain 
payment  of  either  the  principal  or  interest  of  this  sum  of  money  for  the 
benefit  of  the  infant  cestuis  que  trust,  from  the  month  of  November, 
1884,  do^vn  to  the  month  of  January,  1850,  when  this  bill  was 
filed— a  period  exceeding  fifteen  years.  The  rate  of  interest  secured 
by  the  conditions  on  which  the  loan  was  originally  made  was  five 
per  cent,  per  annum  ;  interest,  therefore,  at  a  less  rate  than  five  per 
cent,  per  annum  could  not  bo  charged  ;  and  if  paid  and  invested  for 
the  benefit  of  the  infant,  it  would  have  accumulated  at  compound 
interest.  The  neglect  to  pay  off  this  money  is  a  tacit  acknowledg- 
ment by  the  partners  (the  trustee  being  one  of  them),  that  the 
retention  and  the  employment  of  it  by  them  was  beneficial,  even  if 
five  per  cent,  per  annum  were  paid  for  it. 

[  395  ]  It  is  obvious,  therefore,  that  Foxall  must  be  charged  with  some- 

thing more  than  the  mere  re-payment  of  the  principal  and  the 
interest  retained  by  him  and  his  partners  for  fifteen  years. 

In  what  way  is  he  to  be  charged  ?    I  cannot  charge  the  trustee 
with  a  greater  amount  of  profits  than  he  has  actually  received  ;  and 
according  to  the  evidence  before  me,  as  indeed  was  probable,  the 
trustee  Foxall  received  only  one  third  part  of  the  profits  produced 
by  this  sum  :  it  would  clearly,  therefore,  not  be  for  the  interest  of 
the  plaintiff  to  make  him  account  only  for  one-third  of  those  profits. 
But  with  respect  to  annual  rests,  there  are  various  considerations 
which  have  led  me  to  the  opinion   that  he  must  be  so  charged. 
These  are,  first,  the  direct  breach  of  trust  committed  by  the  trustee 
not  requiring  payment  of  this  money  ;  secondly,  the  long  time  which 
has  elapsed  since  this  breach  of  trust  has  been  committed  ;  thirdly, 
the  absence  of  any  attempt  either  to  repair  the  breach  or  to  perform 
the  trusts,  until  complaint  was  made  shortly  prior  to  the  Ming  of 
the  bill ;  fourthly,  and  more  especially,  that  during  all  this  time  tlie 
trust-fund  has  been  employed  in  the  trade  carried  on  by  the  trustee 
and  his  co-partners,  from  which,  in  common  with  them,  he  has 
derived  benefit ;  to    which  may  be  added,   that  if  the  defendant 
Foxall  and  his  co-partners  had  regularly  paid  the  interest  they  had 
contracted  to  pay,  even  if  the  money  had  not  been  repaid,  the  infant 
would  have  had  the  benefit  of  that  interest,  which  has  been  retained 
in  trade  by  the  trustee  and  his  co-partners. 

Taking  all  these  matters  into  consideration,  I  am  of  opinion »  that 
the  defendant  Foxall  must  be  charged,  not  merely  with  interest  at 
five  per  cent,  on  his  balance,  but  that,  in  taking  such  aeconnt,  be 
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must  be  charged  *with  yearly  rests  (1).     In  addition  to  this,  and  as        Jostes 
this  suit  has  been  occasioned  by  the  necessity  of  resorting  hither  for      foxall. 
(he  purpose  of  repairing  the  breach  of  trust  committed  by  him,  and       [  *9^^  ] 
as  he  has  not  offered  to  pay  without  suit,  that  which  I  am  of  opinion 
the  plaintiff  is  entitled  to  recover,  I  am  of  opinion  that  he  must  pay 
the  costs  of  the  suit. 

And  here  I  should  conclude  what  I  have  to  say,  but  that  I  think 
it  proper  to  add,  that  I  have  paid  no  attention  to  the  correspondence 
and  negotiations  which  occurred  between  the  father  of  the  plaintiff 
and  the   defendant  Foxall,  which   have  been  given  in    evidence, 
and  commented  upon  in  this  case.    In  the  first  place,  the  plaintiff, 
who  is  an  infant,  cannot  be  bound  by  any  admissions  made  by  any 
one  professing  to  act  on  his  behalf.     But,  in  addition  to  this,  I  find 
that  the  offers  were  in  fact  made  without  prejudice  to  the  rights  of 
the  parties ;  and  I  shall,  as  far  as  I  am  able,  in  all  cases,  endeavour 
to  repress  a  practice  which,  when  I  was  first  acquainted  with  the 
profession,  was  never  ventured  upon,  but  which,  according  to  my 
experience  in  this  place,  has  become  common  of  late, — namely,  that 
of  attempting  to  convert  offers  of  compromise  into  admissions  of  acts 
prejudicial  to  the  person  making  them.     If  this  were  permitted,  the 
effect  would  be,  that  no  attempt  to  compromise  a  dispute  could  ever 
be  made.     If  no  reservation  of  the  person  who  made  an  offer  of  com- 
promise could   prevent  that  offer,  and  the  letters  containing  or 
relating  to  it,  from  being  afterwards  given  in  evidence,  and  made 
use  of  against  him,  it  is  obvious  that  no   such  letter  would    be 
written  or  offer  made.     In  my  opinion,  such  letters  and  offers  are 
admissible   for    one    purpose    only,   namely,   to    show    that   an 
attempt  has    *been  made  to  compromise   the  suit,  which  may       [^397] 
sometimes  be  necessary ;  as,  for  instance,  in  order  to  account  for 
the  lapse  of  time,  but  never  for  the  purpose  of  fixing  the  person 
making  them  with  any  admissions  contained  in  such  letters ;  and 
I  shall  do  all  I  can  to  discourage  this  modem  and,  as  I  think,  most 
injmious  practice  (2). 

The  estate  of  the  other  trustee  is  liable  to  make  good  the  principal 
and  interest,  but  the  annual  rests  are  to  be  decreed  against  Foxall 
alooe,  whose  firm  derived  a  benefit  from  the  money,  and  who  was 
the  principal  acting  trustee. 

(1)  See    WiUiams    v.   Powdl,  post,  (2)  See  Hoghton  v.  Hoyhton,   ante, 

p.  509.  p.  422. 


480  1852.     CH.     16  BEAV.  397—408.  [r^r. 

1W2.       Thk  ATTOBNEY-GENERAL  v.  The  HABERDASHERS' 

mA  company. 

jf^^^i^rt.  (*^  ®«^^-  397-407 ;  S.  C.  16  Jur.  717.) 

RoMiLLT,  The  Attorney- Oeneral  pOBsessee  the  entire  dominion  over  every  informa- 

^•^  tion  instituted  in  his  name,  whether  it  be  filed  ex  officio,  or  at  the  instanoe  of 

[  397  ]  a  relator. 

It  is  irregular  for  the  solicitors  of  a  relator  to  proceed  in  a  charity 
information  after  the  death  of  the  relator. 

The  administration  of  a  charity  by  a  court  of  equity  ought  not  to  be 
continued  after  a  scheme  and  final  decree. 

Two  petitions  were  presented  by  the  Attomey-Oeneral  in  different 
cases,  which  involved  the  same  point.     They  were  argued  together, 
and  [the  judgment  sufficiently  states  the  circumstances  of  one  of 
them]. 
[  399  ]  The  petition  prayed,  that  it  might  be  declared,  that  the  appear- 

ance of  Messrs.  Jones,  Bateman,  and  Bennett,  and  Messrs.  Bennett 
and  Field  (I),  as  solicitors  for  the  Attorney-General  and  the  charity, 
and  the  services  of  notices  upon  them,  as  such  solicitors,  had  been 
irregular  and  improper;    and  that  it  might  be  referred   to   the 
Master,  to  inquire  and  state  what  orders  and  proceedings  had  been 
made  and  had  in  the  matter  of  the  charity  for  the  last  six  years, 
and  who  had  appeared  as  solicitors  therein  for  the  Attomey-GeHeral 
and  of  the  charity,  and  what  monies  had  been  paid  for  costs,  and 
to  whom,  in  respect  of  such  orders  and  proceedings,  and  to  state 
any  circumstances  specially  with  respect  thereto,  and  that  soch 
further  order  might  be  made,  on  such  report,  as  might  be  just. 
The  petition  now  came  on  for  hearing. 


[  400  ]  Mr.  W*  M.  JameSf  in  support  of  the  petition. 


♦     »     ♦ 


Mr.    Roupell,     Mr.     Osborne^     and    Mr.    Kenyan,    for     the 
solicitors.     *     *     * 

[  401 1  Mr.  Bigg^  for  the  Haberdashers*  Company. 

Mr.  W.  M.  Jameg,  in  reply. 

The  Master  of  the  Bolls  [reserved  his  decision]. 

A/ay  22.         ThB   MaSTEB  OF   THE  BoLLS  : 

[  403  ]  In  this  case,   two  petitions  were  presented  by  her    Majesty's 

(1)  The  successors  in  business  for      nally  employed  by  the  relatora  wb» 
the  time  being  of  the  solicitor  origi-      the  information  was  filed  in  17ST. 
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Attomey-Oeneralr-one  in  the  matter  of  the  Free  Grammar  School  of  A..0. 
Newport,  in  the  county  of  Salop,  praying  (his  Honour  stated  the  habbb- 
prayer) ;  and  the  other  in  the  matter  of  the  Free  Grammar  School  of  dashkbs' 
William  Jones,  in  Monmouth,  praying  to  the  same  effect  as  in  the 
former  petition,  with  relation  to  Messrs.  Meredith  and  Beeve,  as 
was  prayed  in  the  former  petition  with  relation  to  Messrs.  Bennett 
and  Field.  In  this  latter  case,  the  information  had  been  filed 
nearly  a  century  and  a  half  ago ;  and  the  original  decree  bore  date 
the  10th  of  July,  1708,  by  which  a  receiver  was  appointed  of  the 
charity  estates,  and  these  estates  have  from  that  time  to  the  present 
been  managed  by  a  receiver  appointed  by  the  Court  of  Chancery ; 
a  new  receiver  being  appointed  whenever  a  vacancy  occurred,  and 
the  last  receiver  having  been  appointed  in  1849.  The  relators  in 
the  original  suit  have,  it  is  plain,  long  since  departed  this  life,  and 
no  supplemental  information  has  been  filed ;  in  fact,  the  business 
of  the  estate  has  been  carried  on  by  the  solicitors  for  the  time  being, 
who  were  the  successors  in  business  of  the  solicitors  originally 
employed  by  the  relators  when  the  information  was  filed.  It  is 
not  contended  that  any  blame  attaches  personally  to  the  solicitors 
who  have  so  acted ;  and  the  counsel  on  behalf  of  the  Attorney- 
General  disclaim  any  desire  to  obtain  *a  hostile  order  against  the  [  *^04  ] 
solicitors  who  are  respondents,  but  seek  some  declaration  by  the 
Court  as  to  the  course  to  be  pursued  for  the  future,  in  cases  of  this 
description,  and  also  some  order,  which  may  have  the  effect  of 
patting  a  stop  to  these  and  similar  proceedings. 

When  the  matter  was  first  opened,  it  appeared  to  me,  that  the 
A  ttomey-Oeneral  was  able  to  remedy  the  inconvenience  complained 
of,  without  having  recourse  to  this  Court ;  and  I  then  referred  to 
various  passages  to  be  found  in  the  reports,  and  particularly  to  the 
case  of  The  Corporation  of  Ludlow  v.  Greenhouse  (i),  which  establishes 
it  as  an  indisputable  proposition,  that  the  Attorney-General  possesses 
the  entire  dominion  over  every  information  instituted  in  his  name, 
whether  it  be  filed  ex  officio,  or  at  the  instance  of  relators.  It  was 
however  observed,  on  the  part  of  the  Attorney-General,  that  he  was 
never  informed  of,  and  did  not  practically,  in  most  cases,  become 
acquainted  with  the  circumstance  of  the  death  of  a  relator,  nor  of 
the  continuance  of  the  proceedings  in  the  cause  so  instituted  in  his 
name ;  that  the  case  before  me  was  an  instance  of  such  being  the 
fact,  and  that  the  Attorney -General  only  became  acquainted  with 
the  circumstance  here  complained  of,  in  consequence  of  the  rule  of 
(1)  30  E.  B.  7  (1  Bligh,  N.  S.  17). 
R.B. — ^TOL.  XCU.  31 
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A.-G.        the  Court,  which  requires  the  Atimiiey-General  to  be  served,  when- 
Habbiu      6^6^  ^h®  Master  has  to  consider  a  scheme  for  the  regukition  of  a 
DASHBKs'     charity,  and  which  had  been  directed  in  this  case,  in  consequence 
of  accumulations  of  income  having  arisen,  which  could  be  applied 
only  under  the  directions  of  the  Court. 
It  is  manifest,  that  the  coarse  which  has  been  adopted  in  this 
£  '405  ]      charity  is  open  to  very  great  objection,  *and,  unless  checked,  may 
be  productive  of  very  great  abuses.    In  the  first  place,  a  permanent 
office,  conferring  a  salary  on  the  person  who  receives  the  rents  of 
the  charity  estate,  is  created,  by  which,  and  by  the  expense  conse- 
quent on  the  annual  passing  of  his  account,  the  income  of  the 
charity  is  probably  diminished,  to  a  greater  extent   than   if  the 
trustees  themselves,  or  by  their  agent,  received  those  rents ;  and 
the  officer  so  constituted,  though  nominally  appointed  by  the  Court, 
is,  in  truth,  appointed  by  the  trustees  of  the  charity.     Nothing  has 
been  brought  to  my  attention,  in  this  case,  to  show  that  a  receiver 
is  necessary ;  or  why,  in  this  case,  more  than  in  the  vast  number 
of  other  charities  in  this  kingdom  under  the  control  of  this  Court,  it 
is  essential  that  the  accounts  should  be  annually  passed  before  one 
of  the  Masters  of  this  Court. 

Assuming,  however,  that  all  this  is  necessary,  it  cannot  be  con- 
sidered that  the  accounts  are  satisfactorily  passed,  when  no  one 
properly  authorised  on  behalf  of  the  charity  attends  to  check  them. 
The  solicitors  in  this  case  are,  undoubtedly,  gentlemen  of  the  highest 
respectability,  and,  I  make  no  doubt,  watch  the  interests  of  the 
charity  as  carefully  as  if  they  were  regularly  retained  for  that 
purpose  by  the  Attoniey-Oeneral^  or  by  existing  relators;  but  the 
Court  must  regard  this  matter  wholly  apart  from  any  such  con- 
siderations, and  must  look  at  the  possibility  of  erroneous  or  improper 
conduct  taking  place,  where  there  is  no  proper  responsibility. 
Proceedings  relative  to  charities,  unless  conducted  by  the  Attorney- 
I  •^oc  ]  General  ex  officio,  and  under  the  *personal  attention  of  the  solicitor 
appointed  for  that  purpose,  are  required  by  the  Court  to  be  con- 
ducted in  such  a  manner  as  that  some  person  may,  under  the  orders 
of  the  Court,  be  responsible  in  costs  for  any  improper  conduct.  All 
such  responsibility  ceases,  if  cases  like  the  present  can  be  permitted 
to  continue.  This  very  inconvenience  and  these  very  objections, 
evidently,  occurred  to  Lord  Thublow,  and  were  referred  to  by  him. 
when,  in  the  month  of  May,  1791,  he  is  reported,  in  Yes.  Jun.,  lo 
have  observed,  in  the  very  case  now  before  me,  viz.,  of  The  Attomr^- 
General  v.    The  Haberdashers*  Cotnpany^  on    the    impropriety  of 
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keeping  these  informations  alive  for  ever.     His  Lordship  is  reported         A.-G. 
to  have  said — "  As  to  the  execution  of  the  trust,  it  is  not  to  be  kept      habbr- 
iinder  the  direction  of  the  Court,  to  be  executed  by  the  Court  from     company! 
time  to  time,  but  is  to  be  executed  under  a  general  direction  to  the 
trustees,  which  is  the  only  way  of  administering  a  charity.   Then,  the 
first  thing  they  are  to  do  is  to  repair,  which  must  be  sub  arbitiio 
honorum  vironuu.    If  the  trustees  misbehave,  there  must  be  another 
information  upon  the  new  ground.    I  cannot  keep  this  information 
here  for  ever.     I  know  that  these  applications  to  the  Court  are  very 
expensive,  and,  for  that  reason,  I  want  to  get  rid  of  it  *'  (l). 

I  certainly  have  felt  considerably  embarrassed  as  to  the  course 

proper  to  be  taken  in  this  case ;  nor  do  I  see  how  any  direction  or 

order  which  tlie  Court  may  make  in  one  individual  case,  can  have 

any  eflfect  or  control  over  the  proceedings  in  other  suits,  in  which  a 

similar  course  of  proceeding  may  be  now  in  progress.     To  efifect 

that  purpose,  some  General  Order  of  the  Court  would  probably  be 

necessary,  which  might  regulate  or  prevent  *proceedings  in  these       ^  **^^  ] 

cases  of  such  great  antiquity.     I  shall  do  what  I  can  in  the  present 

case  to  prevent  this  practice  from  continuing;  but  this  will,  as  I 

have  already  stated,  have,  I  apprehend,  but  a  very  limited  effect. 

I  shall,  at  the  instance  of  the  Attorney-General,  declare,  that  the 

appearance  of  the  solicitors  on  behalf  of  the  Attorneif-General  and 

the  charity  since   the  decease  of  the  relators  is   irregular  and 

improper,  and  that  the  services  of  notices  upon  them,  as  such 

solicitors,  have  been  and  are  irregular  and  improper.     I  do  not 

impute  any  blame  to  them  for  having  acted  according   to  what 

appears  to  have  been  an  existing,  although  irregular  practice.     I 

make  no  reference  to  the  Master,  according  to  the  latter  part  of  the 

prayer  of  the  petition,  and  which  part  is,  in  truth,  not  asked  for  by 

the  Attorney-General ;  but,  if  the  Attorney -General  requires  it,  I  will 

make  a  further  order,  restraining  all  further  proceedings  in  the  suit  on 

l^ehalf  of  the  Attorney-General  or  on  behalf  of  the  charity,  except  as 

lie  shall  direct,  or  until  new  relators  shall  have  been  duly  constituted. 

The  observations  I  have  made  with  respect  to  one  of  these  petitions 

applies  equally  to  the  other,  and  the  same  order  must  be  made  on 

loth  petitions. 

1  shall  make  no  order  as  to  costs,  except  that  the  costs  of  the 
Attitrney-General  shall  be  paid  out  of  the  charity  estates  (2). 

il)   1  Vea.  Jr.  295  a.  were  ordered  to  be  paid  out  of  the 

2)  Ultimately,  the  Attorney-General      charity  estate. 
'ii;t  objecting,  the  costs  of  all  parties 

31—2 
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1852.  BUTTERFIELD   v.  HEATH  (I). 

>w.  18.  ly. 

April  15.  (15  Beav.  408—415  ;  S.  C.  22  L.  J.  Ch.  270.) 

RouTof    t  ^  husband  and  wife  executed  a  post-nuptial  aettlement  of  certaiu  real 

estate  which  devolved  upon  the  wife  after  their  marriage  in  favour  of 
l{  1^^   *  themselves  and  their  children :  Held,  that  the  settlement  was  void  as 

r  <^g  I  against  a  subsequent  purchaser  from  them  for  valuable  consideration. 

A  purchaser  must  take  a  title,  though  depending  on  the  invalidity  of  a 
voluntary  conveyance  as  against  a  purchaser  for  valuable  consideratioD. 
with  notice. 

This  case  came  on  upon  exceptions  to  the  Master's  report,  who 
had  found,  that  a  good  title  could  be  made  to  some  freehold  propertr 
comprised  in  a  contract  for  sale,  dated  the  14th  of  August,  1850, 
and  entered  into  between  the  three  plaintiffs  (the  vendors),  with  the 
defendant  as  purchaser. 

The  title  of  the  plaintiffs  was  as  follows :  Mr.  and  Mrs.  Phillips 
married  in  1818,  and  there  was  issue  of  the  marriage.    In  1828  Iier 
father  died,  and  she,  being  then  the  wife  of  Mr.  Phillips,  became 
the  owner  in   fee  simple  of  the  property  contracted  to  be  sold. 
Afterwards  an  indenture,  dated  the  7th  of  February,  1889,  was 
executed,  by  and  between  her  husband  and  herself  of  the  one  part, 
and  three  trustees  of  the  other  part,  whereby,  after  reciting  that 
Mr.  and  Mrs.  Phillips  were  mutually  desirous  of  settling  the  property 
in  the  manner  thereinafter  mentioned,  it  was  witnessed,  that  in 
pursuance  of  this  desire  and  in  consideration  of  the  marriage 
theretofore   solemnised   between  them,  they   and   each   of   them 
granted,  bargained,  sold,  released,  and  confirmed  all  the  property 
in  question  to  the  trustees,  in  fee,  in  trust  for  Mr.  Pliillips,  the 
[  •409  ]      husband,  for  life,  with  *remainder  to  Mrs.  Phillips  for  life,  and  aft^r 
the  decease  of  the  survivor,  for  all  the  issue  of  the  marriage,  in  such 

(1)  In  the  case  of  In  re  Foster  and  Heath  gave  no  consideration,   for  he 

Lister  (1877)    6    Ch.    D.    at    p.    96,  practically  relinquished    nothing    l»v 

Jessel,  M.  R.  discussed  this  case  at  the  conversion  of  his  legal  life  estate 

length,  and  observed  that  the  later  into  an  equitable  life  estate, 

decision  of  Romilly,  M.  R.  in  HewHson  Voluntary  settlements  made  without 

V.  Negus  (16  Beav.  594,  affirmed  22  fraudulent  intention  are  not  defe^sibi^ 

L.  J.   Ch.   855)   was  exactly  to  the  by  subsequent  conveyances  for  vaUit> 

opposite    effect ;   but  in  Hewitson   v.  made  since  the  28th  June,  1893  (56  Jl 

Negus  the  husband  plainly  gave  con-  57  Vict,  c,  21),  but  they  are  still  de- 

sideration  for  the  settlement,  as  also  feasible  in  certain  cases  by  the  settj-T 

in  the  case  before  Jessel,  M.  R.,  and  becoming  bankrupt  within  ten  year>. 

so  also  in  another  case  (decided  only  so    although   the   Married  Wuxdoe.  - 

three  days  afterwards)  in  the  Court  of  Property  Act,    1882,    deprives    the^^ 

Appeal,  viz.   Tensdah  v.  Braithwaite  particularcasesof  much  of  their  fonnvi 

(1877)   5  Ch.  D.   630,   46  L.  J,  Ch.  importance,  they  may  still  hare  aoni^. 

725,  36  L.   T.   601,  25  W.  R.   546;  practical  utility.— O.  A.  S, 
whereas  the  husband  in  Butterjkld  v. 
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manner  as  the  husband  and  wife  should  jointly  appoint ;  and  in 
default  of  such  appointment,  to  all  the  children  of  Mrs.  Phillips,  as 
tenants  in  common,  in  fee  simple,  with  cross-remainders  between 
them  ;  and  in  default  of  such  children,  to  Mr.  Phillips,  the  husband, 
in  fee. 

This  deed  was  duly  acknowledged  by  Mrs.  Phillips,  under  the 
statute. 

On  the  24th  of  May,  1848,  Mr.  and  Mrs.  Phillips  mortgaged  this 
property  for  a  sum  of  2,500Z.  to  Mr.  Beacli,  with  a  power  of  sale; 
and  on  the  29th  of  December,  18  i8,  Mr.  and  Mrs.  Phillips  conveyed 
this  property  to  the  plaintiffs,  as  trustees,  upon  trust  to  sell  and 
distribute  the  proceeds  of  such  sale  amongst  the  creditors  of  Mr. 
Phillips.  All  these  deeds  were  duly  acknowledged  by  the  wife, 
under  the  Act  for  the  Abolition  of  Fines  and  Recoveries.  The 
plaintiffs  accordingly,  in  execution  of  the  trusts  reposed  in  them, 
entered  into  a  contract,  dated  the  14th  of  August,  1850,  to  sell  these 
hereditaments  to  the  defendant. 

On  a  reference  to  the  Master  as  to  title,  be  found  that  a  good 
title  could  be  made. 

To  this  finding  the  defendant,  the  purcliaser,  took  exceptions. 

There  were  still  issue  of  the  marriage. 

Mr.   Walpole  and  Mr,  Iladdan,  for  the  defendant,  in  support 
of  the  exceptions : 

First.  The  settlement  of  1889  was  for  valuable  consideration, 
and  not  voluntary.    [Upon  this  point  they  cited  Parker  v.  Carter  (l).] 

Secondly.  This  Court  will  never  force  a  doubtful  title  on  a 
purchaser.     [Upon  this  point  they  cited  Price  v.  Strange  (2).] 

Thirdly.  The  husband*s  creditors  are  not  purchasers  of  the 
wife's  estate  for  valuable  consideration.     *     *     * 


BUTTEE- 

FIBLD 

V. 

Heath. 


[410] 


3/r.    Roitpell    and    Mr,    Youngey    cotitra,    [cited    Cotter  ell    v. 
Homer  (3),  Currie  v.  Nind  (4),  Goodright  d.  Ilnmphrei/s  v.  Moses  (5)]. 


[411] 


(1)  67  1{.  R.  100  (4  Hare,  409). 
t2.   22  B.  R.  266  (6  Madd.  159). 

(3)  60  R.  R.  387  (13  Sim.  506). 

(4)  1  My.  &  Cr.  17.  Fully  stated 
by  Jessel,  M.  R.  in  6  Ch.  D. 
lip.  92 — 95,  who  pointed  out  that  the 
settlement  was  made  under  a  power 
Tested  in  the  wife,  and  was  indepen- 
d*fnt  of  the  concurrence  of  the  husband, 
IT  ho  gave  no  consideration,  so  that  it 
wojs   plainly   a    voluntary  settlement 


within  27  Eliz.  c.  4,  as  to  which  see  also 
Shnrmnr  v.  Sedgwick  (1883)  24  Ch.  D. 
597, 53  L.  J.  Gh.  87, 49L.  T.  15G.— 0.  A.  S. 
(5)  2  W.  Bl.  1019.  Fully  stated  by 
Jessel,  M.  R.  in  6  Ch.  D.  pp.  90—9-', 
and  strongly  disapproved  by  him  on 
the  ground  (neither  argued  nor  i-ef erred 
to  in  the  judgment)  that  the  husband 
gave  valuable  considemtion,  which 
plainly  took  the  settlement  out  of 
27  Kliz.  c.  4.-0.  A.  8. 
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BCTTRR. 
FIELD 

r, 
Hkath. 

[412] 

April  15. 


[•413] 


Mr.  IValpole,  in  leplj'.     *     ♦     » 

The  Master  of  the  Bolls: 

The  first  question  is,  whether  the  deed  of  February,  1839,  is  void 
against  subsequent  purchasers  for  value?  The  authorities  cited 
for  the  purpose  of  showing  that  a  good  title  can  be  made,  are  the 
cases  of  Goodright  d.  Humphreys  v.  Moses  (i)  and  Cnrjiev.  Niud  (21, 
and  these  cases  appear  to  support  the  proposition  for  which  they 
are  cited.  It  is  not,  nor  could  it  be,  reasonably  questioned,  that  a 
voluntary  conveyance  is  void  against  a  purchaser  for  value,  even 
though  he  had  notice  of  the  prior  conveyance.  But  then  it  is 
contended,  that  a  married  woman  is  not  within  the  statute  ot 
27  Elizabeth.  This  point,  however,  is  settled  by  the  case  in 
Blackstone  ;  which,  as  Lord  Cottbnham  observes,  expressly  decides, 
that  the  circumstance  that  tlie  settlement  is  made  during  coverture 
does  not  prevent  the  statute  from  operating  upon  it.  In  truth,  *if 
it  had  been  decided  otherwise,  it  would  have  been  to  hold,  that 
although  a  married  woman  can,  with  the  assistance  of  her  husband, 
and  by  complying  with  the  forms  provided  by  the  statute,  make  a 
good  title  to  a  purchaser  for  valuable  consideration  of  the  lands  of 
which  she  is  seised  in  fee  simple,  yet  that  she  cannot  make  a 
voluntary  conveyance  of  such  lands. 

A  distinction,  however,  is  endeavoured  to  be  taken,  with  consider* 
able  ingenuity,  between  this  case  and  Cunie  v.  JSind,  which,  unless 
it  can  be  distinguished  from  the  present,  must  be  considered  as 
determining  this  point  in  issue.  It  is  urged,  that  in  Currie  v.  Sind, 
the  wife  acted  under  a  power,  and  that  by  exercising  a  power,  she 
gave  up  nothing,  and  that,  consequently,  it  was  there  rightly  held 
to  be  merely  voluntary,  for  that  unless  she  did  some  act  to  exercise 
the  power,  she  could  never  gain  anything ;  but  that  here,  as  the 
wife  was  owner  of  the  estate  in  fee  simple,  a  diflFerent  principle 
applies,  for  that  if  she  did  no  act,  the  property  must,  subject  to  the 
husband's  rights,  remain  hers.  But  I  am  of  opinion,  that  this 
distinction  is  not  material  for  the  present  purpose.  There  is,  no 
doubt,  a  very  material  distinction,  in  law,  between  the  interest 
possessed  by  the  donee  of  an  absolute  power  of  appointment  over 
an  estate,  and  the  interest  possessed  by  one  seised  in  fee  simple  of 
an  estate ;  and  very  important  consequences  may  flow  from  that 
distinction.    But  so  far  as  the  validity  of  the  appointment,  or  the 


(1)  2  W.  Bl.  1019;    see  6  Ch.   D. 
pp.  90—92. 


(2)  1  My.  &  Cr.  17;  see  6  Ch.  l\ 
pp.  92—95. 
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validity  of  the  convejance  of  the  estate  depends  on  the  consideration 
for  such  appointment  or  conveyance  being  valuable  or  voluntary, 
no  such  distinction  exists.  What  would  amount  to  a  valuable 
consideration  in  one  case,  would  be  so  in  the  other.  Nor  could  it 
be  contended,  with  reason,  that  the  conbideration  for  the  execution 
of  a  power,  which  is  simply  meritorious,  would  have  become 
*valaable,  if  the  donee  of  the  power  had  been  seised  in  fee  of  the 
property  conveyed. 

It  was  suggested,  indeed,  by  Mr.  IlculdaUy  that  very  slight 
considerations  will  support  a  post-nuptial  settlement ;  and  lie 
referred  to  various  cases  for  that  purpose,  such  as  Scot  v.  Bell  (i), 
where  the  concurrence  of  the  wife  in  destroying  an  existing  settle- 
ment on  her  was  held  to  be  sufficient  to  support  a  subsequent 
settlement,  which  would  otherwise  have  been  voluntary ;  and  other 
cases  of  that  description.  But  there  is  an  absence  of  all  such 
consideration  in  the  present  case.  Whether  the  destruction  of  the 
settlement  of  the  7th  of  February,  1839,  would  have  constituted  a 
consideration  sufficient  to  have  supported  a  subsequent  settlement 
on  Mrs.  Phillips  varying  in  its  terms,  within  the  principle  of 
Scot  V.  Bell,  I  give  no  opinion.  That  case  does  not  arise :  but  I 
am  of  opinion,  that  the  settlement  of  the  7th  of  February,  1839, 
was  itself  voluntary,  and  that,  as  such,  it  is  void  against  a  purchaser 
for  valuable  consideration. 

It  was  further  suggested,  that  considering  that  a  subsequent 
consideration  will  make  good  a  previous  voluntary  conveyance,  a 
purchaser  will  not  be  compelled  to  take  a  title  depending  on  such  a 
deed  being  void  ;  but  the  contrary  is  decided  by  Sir  William  Grant, 
in  Bti€kle  v.  Mitchell  (2). 

I  do  not  understand  that  any  question  arises  under  the  deed  of 
conveyance  to  the  plaintiffs.  I  have  not  had  a  copy  of  it  before 
me  ;  but  I  understand  it  to  be  a  conveyance  to  certain  creditors  of 
Mr.  Phillips,  in  trust,  to  sell  and  divide  the  proceeds  amongst  his 
creditors,  and  that  the  trustees  themselves,  being  creditors  of  Mr. 
*  Phillips,  have  executed  this  deed  :  if  this  be  so,  the  plaintiffs  are 
parcliAsers. 

I  am  of  opinion,  therefore,  that,  as  against  the  purchasers,  this 
deed  of  the  7ih  of  February,  1889,  is  void,  and  that  it  does  not 
impair  the  title  of  the  plaintiffs.  The  exceptions,  therefore,  must 
be  overruled. 

(1)  2  Lev.  70.  (i)  II  E.  R.  155  (18  Yes,  100). 


B(7TTKB- 
FIELD 

r. 
Heath. 
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EDMONDS  V.  GOATEE. 

(15  Beav.  414—415  ;  S.  C.  21  L.  J.  Ch.  290.) 

Ill  answer  to  an  application  for  payment  of  a  debt,  the  debtor  wrote: 
'*  I  hope  to  be  in  H.  soon,  when  I  trust  everything  will  he  arranged  with 
W.  (the  creditor)  agreeable  to  her  wishes"  :  Held,  a  sufficient  promise  to 
take  the  case  out  of  the  Statute  of  Limitations. 

Thb  teetator,  Charles  Lipscomb,  was  indebted  to  Mrs.  Wells  on 
two  promissory  notes,  signed  by  him ;  one  for  150Z.  dated  the  25th 
March,  1886,  payable  three  years  after  date,  the  other,  for  800L,  was 
of  the  same  date,  payable  four  years  after  date. 

The  testator  paid  interest  on  these  promissory  notes  down  to  the 
25th  of  March,  1841.  He  died  in  December,  1846.  After  his  death 
a  decree  for  administration  was  made  on  the  1st  of  April,  1847. 
Mrs.  Wells  went  in  before  the  Master  and  claimed  the  amoant  ot 
the  two  promissory  notes  and  interest,  and  the  question  was, 
whether  the  notes  were  barred  by  the  Statute  of  Limitations. 

To  overcome  this  objection  an  affidavit  was  produced,  which 
stated,  that  in  July,  1846,  the  witness,  by  direction  of  Mrs.  Wells» 
applied  to  the  testator  requiring  payment  of  the  notes,  and  that  be 
received  the  following  answer,  dated  the  Idth  of  July,  1846 :  "  I  hope 
to  be  in  Hampshire  very  soon,  when  I  trust  everything  will  be 
arranged  with  Mrs. Wells  agreeable  to  her  wishes.  I  shall  most  likely 
want  to  consult  you  respecting  my  little  property  there,  as  I  have 
an  idea  of  parting  with  *it,  as  I  understand  it  has  been  very  much 
neglected  ;  being  such  a  distance  from  me,  it's  impossible  to  attend 
to  it  as  I  could  wish.  If  anything  happens  to  me,  you  may  tell 
Mrs.  Wells  she  is  in  very  good  hands,  and  will  be  protected." 

The  Master  found,  that  Mrs.  Wells  was  entitled  to  the  principal 
and  interest  secured  by  the  two  promissory  notes. 

Exceptions  were  taken  to  his  finding,  which  now  came  on  for 
argument. 

Mr.  Glasse  and  Mr.  Welford,  in  support  of  the  exceptions,  cited— 
9  Geo.  IV.  c.  14 ;  Tanner  v.  Smaii;  (i) ;  Mcnrell  v.  Frith  (2) ;  Spong 
v.  Wnght  (a) ;  Hart  v.  Prendergast  (4) ;  Routledge  v.  Ramsay  (5) ; 
Gardner  v.  M'Malwn  (6). 


Mr.  Roupell  and  Mr.  Smyihe,  for  the  plaintiff. 


(1)  30  R,  R.  461  (6  B.  &  C.  603). 
<2)  49  R.  R.  659  (3  M.  &  W.  402). 
<3)  60  R.  R.  846  (9  M.  &  W.  629). 
(4)  69  R.  R.  806  (14  M,  &  W.  741). 


(5)  47  R.  R.  568  (8  Ad.  &   EL 
221). 

(6)  61  R.  R.  314  (3  Q.  B.  561}. 
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Mr.  E.  F.  Smith,  for  Mrs.  Wells,  was  not  heard. 

The  Master  of  the  Bolls  said,  that  the  letter,  taken  in  con- 
janction  with  the  application,  could  mean  nothing  but  a  promise  to 
arrange  the  debt  by  payment  of  what  was  actually  due :  that  the 
Master  was  right  in  his  conclusion,  and  that  the  exception  must  be 
overruled. 
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Re  WILLIAMS. 

(15  Boav.  417—420.) 

[Taxatioii  of  bill  of  costs  more  than  12  months  after  delivery :  substantial 
OTercharge  coupled  with  other  special  circumstances.] 


1852. 
Jau,  14. 


COULTHURST  v.   CARTER  (1). 

(15  Beav.  421—431 ;  S.  C.  21  L.  J.  Cb.  555 ;  16  Jur.  532.) 

Gift  to  a  niece  for  life,  and  afterwards  to  ber  children,  and  in  default,  to 
the  niece's  mother  for  life ;  and,  on  such  default,  and  after  the  death  of 
both,  to  the  children  of  A.  A.  (deceased)  '*theii  living,"  and  the  issue  then 
living  of  any  child  of  A.  A.  **  dying  in  the  lifetime  of  the  niece/'  such  issue 
to  take  the  parentis  share :  Held,  first,  that  the  words  **  then  living  "  referred 
to  the  period  of  distribution.  Secondly,  that  the  issue  of  the  children  of 
A.  A.  took  as  objects  of  the  gift,  and  not  by  substitution  for  their  parent. 
Thirdly,  that  no  child  of  A.  A.  could  take  who  did  not  survive  both  the 
niece  and  her  mother.  Fourthly,  that  issue  of  a  child  who  survived  the 
niece  did  not  take,  they  not  fulfilling  the  condition  of  being  issue  of  a  child 
«*  dying  in  the  life  of  the  niece."  Fifthly,  that  the  issue  of  a  child  of  A.  A. 
who  was  dead  at  the  making  of  the  will  would  take,  **  if  then  living." 

The  word  ** dying"  held  not  to  import  futurity  in  regard  to  the  date  of 
the  will,  or  death  of  the  testatrix ;  but  a  contrary  interpretation  was  given 
to  the  expression  *'  shall  die." 

The  testatrix,  Eleanor  Wainman,  by  her  will  dated  the  15th  of 
December,  1825,  gave  her  real  and  personal  estate  to  trustees,  in 
trust  (in  effect)  for  her  niece,  Mariana  Wainman,  for  life,  and 
afterwards  to  her  children  living  at  her  decease,  absolutely ;  and 
if  she  died  without  issue  surviving  her,  then  to  Ann  Wainman 
(the  mother  of  Mariana  Wainman)  for  life.  And  in  case  Mariana 
Wainman  should  die,  leaving  no  issue  (which  happened),  the 
testatrix  directed  the  trustees,  within  six  months  after  the  death  of 
Mariana  Wainman  and  Ann  Wainman,  to  pay  a  legacy  of  1(K)2. 
And  as  to  all  the  residue  of  her  personal  estate  (which  included  the 
produce  of  real  estate,  directed  to  be  converted  and  to  fall  into  the 
residuary  personal  estate),  the  testatrix  gave  one  moiety  to  certain 

(l)  In  re  Pottet^a  Triut  (1869)  L.  E.  8  Eq.  52  ;   /«  re  Qorrivge  [1906]  1   Ch. 
319,  [1907]  A.  C.  226. 
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Jan.  28. 

March  29. 
BolU  Omrt. 

ROMILLT, 

M.R. 
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CouLTHUBST  persoiis ;  and  as  *to  the  other  moiety,  she  expressed  herself  as 
Cartkh.  follows:  "And  the  other  undivided  moiety  or  equal  half  part 
[  *422  ]  thereof  unto,  between,  and  amongst  the  child  and  children  then 
living  of  Ann  Armitage,  deceased,  the  sister  of  my  late  father,  and 
the  issue  then  living  of  any  child  or  children  of  the  said  Ann 
Armitage  dying  in  the  lifetime  of  my  said  niece,  and  to  their 
respective  executors,  administrators,  and  assigns,  share  and  share 
alike,  the  issue  of  any  such  deceased  child  or  children  of  the  said 
Ann  Armitage,  nevertheless,  taking  only  the  share  or  shares  that 
their  respective  parent  or  parents  would  have  taken  if  living  at  the 
death  of  my  said  niece. 

**  And  in  case  all  or  any  one  or  more  of  the  children  of  the  said 
Ann  Armitage  shall  die  \Yithout  issue  in  the  lifetime  of  my  said 
niece,  then  I  give  and  bequeath  the  share  or  shares  of  him, 
her,  or  them  so  dying,  unto,  between,  and  amongst  the  child  and 
children  of  Mary  Haigh,  niece  of  my  late  father,  who  shall  be 
living  at  the  decease  of  my  said  niece,  and  to  their  respective 
executors,  administrators,  and  assigns,  equally  to  be  divided 
between  them,  share  and  share  alike.  And  I  order  and  direct  my 
said  trustees  to  convey  and  assure,  pay,  deliver,  and  transfer  the 
same  accordingly." 

The  testatrix  died  in  1825,  her  niece  Mariana  died  in  1830,  a 
spinster,  and  the  niece's  mother,  Ann  Wainman,  died  in  1850. 

The  state  of  the  family  of  Ann  Armitage  was  as  follows :  She 
had  (disregarding  five  of  her  children  who  had  died  unmarried 
before  the  date  of  the  will)  two  children,  Hannah  Carter,  and  Mary 
Haigh.  Hannah  Carter  died  in  1847,  having  survived  Mariana 
[  •423  ]  *Wainman,  the  niece,  and  leaving  two  children,  John  and  Bebeeca, 
both  of  whom  survived  Ann  Wainman,  the  niece's  mother. 

Mary  Haigh  had  died  in  1820,  previous  to  the  date  of  the  will. 
She  left  eight  children,  seven  of  whom  were  still  living. 

The  fund  in  contest  consisted  of  a  moiety  of  the  sum  of  2,086/. 
This  was  claimed,  first,  by  the  representatives  of  Hannah  Carter; 
secondly,  by  the  children  of  Hannah  Carter ;  thirdly,  by  the  children 
of  Mary  Haigh;  and,  fourthly,  by  the  representatives  of  Mariana 
Wainman,  the  heiress-at-law  and  sole  next  of  kin  of  the  testatrix. 

Mr,  lioiipell  and  Mr.  IVickcns,  for  the  plaintiffs,  the  trustees. 

Mr,  Daniel  and  Mr,  Hardy,  for  the  representatives  of  Hannah 
Carter  and  for  her  children : 

The  case  depends  on  the  construction  to  be  put  on  the  word 
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"then."     This  exp/ession  applies  to  the  death  of  the  niece  without  Coulthurst 
issue,  and  not  to  the  death  of  the  surviving  tenant  for  life.    It      carter. 
points  to  the  event,  and  not  to  the  period  of  distribution.      The 
children    take    by    substitution:     Peel    v.    CatlowO),  Waxigh    v. 
Waiigh  (2),  Chvistopherson  v.  Naylor  (3). 

The  Master   of   the   Rolls  (without   hearing    the    other    side) 
said : 

I  cannot  construe  this  will  so  as  to  hold,  that  Mrs.  Carter  or  her 
children  are  entitled  to  anything.  This  testatrix,  in  making  her 
will,  no  doubt  *firmly  believed  that  her  niece,  according  to  the  [  ♦424  \ 
ordinary  course  of  nature,  would  survive  her  mother.  But  she  did 
not,  and  this  creates  the  diflSculty  in  the  present  case.  The  event 
on  which  the  gift  over  was  to  take  effect  is,  on  the  death  of  the 
survivor  of  the  mother  and  daughter  (the  niece  leaving  no  issue), 
and  the  time  of  distribution  is  upon  the  death  of  the  survivor  of  the 
niece  and  mother.  Who  are  the  objects  then  to  take?  The 
children  "  then  living  *'  of  Ann  Armitage,  and  **  the  issue  '  then 
living  '  of  any  child  or  children  of  Ann  Armitage  dying  in  the  life- 
time of  her  said  niece."  The  only  event  to  which  the  word  **  then  '* 
can  be  referred  is  the  death  of  the  survivor  of  the  two. 

I  am  bound,  therefore,  to  say,  that  it  was  a  condition  to  be 
fulfilled  before  any  child  of  Ann  Armitage  could  take,  that  he 
should  survive  both  the  niece  and  her  mother.  As  Mrs.  Carter 
survived  the  niece  but  not  the  mother,  the  condition  has  not  been 
fulfilled,  and  she  is  not  entitled  to  take. 

The  question  then  remains,  whether  the  children  of  Mrs. 
Carter  can  take.  The  gift  is  to  "  the  issue  then  living  of  any 
child  or  children  of  Ann  Armitage  dying  in  the  lifetime  of  the 
niece/'  The  gift  being  to  the  issue  of  any  child  of  Ann  Armitage 
*'  dying  in  the  life  of  the  niece,*'  there  is  no  right  to  such  issue 
unless  their  parent  should  die  in  the  life  of  the  niece.  As  to 
Mrs.  Carter,  this  has  not  happened,  and  an  event  has  occurred 
which  the  testatrix  did  not  foresee,  and  as  to  which  the  will  is 
silent ;  I  should  therefore  be  making  a  will  for  the  testatrix  if  I 
were  to  hold,  that  the  issue  of  a  child  of  Hannah  Carter  could  take. 

As  to  the  children  of  Mary  Haigh,  I  think  there  is  a  *more       [  m25  3 
serioas  question,  and  I  am  desirous  of  hearing  the  arguments  of 
their  counsel. 

(: )  47  B.  R.  265  (9  Sim.  372).  (0  15  R.  R.  120  (1  Mer.  ;<20). 

(2)  :>9  R.  R.  129  (2  My.  &  K.  41). 
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[  ♦426  ] 


Mr.  Lloyd  and  Mr.  ./.  T,  Humphry^  for  the  children  of  Mary 
Haigh : 

The  gift  to  the  issue  is  not  sabstitutional,  but  the  children  and 
the  issue  of  children  who  fulfil  certain  conditions  take  together  as  a 
class.  The  form  of  the  gift  is  to  the  children  then  living  of  Ann 
Armitage,  and  the  issue  then  living  of  any  child  dying  in  the  life- 
time of  the  niece,  Mariana  Wainman.  The  word  "  dying  "  applies 
to  the  death  of  any  child  at  any  time  prior  to  the  period  of  distri- 
bution in  the  lifetime  of  the  niece.  As  the  word  "  living  "  would 
mean  "alive,"  so  the  expression  "dying"  would  mean  "dead." 
As  Mary  Haigh  died  in  the  lifetime  of  the  niece,  though  previous 
to  the  testatrix's  will,  her  children  living  at  the  period  of  distri- 
bution are  entitled  :  Tytherleigh  v.  Harbin  (l),  Smith  v.  Smith  (*-'). 

Mr,  Turner  and  Mr.  IValpole,  for  the  representatives  of  the 
next  of  kin  and  heiress-at-law,  argued,  that  the  events  had  not 
happened  on  which  the  gift  was  to  take  effect,  and  therefore  that 
there  was  an  intestacy. 

The  Master  of  the  Rolls  reserved  his  judgment. 

The  Master  of  the  Bolls  : 

The  question  in  this  case  arises  upon  the  construction  to  be  put 
on  the  words  of  the  will  of  the  testatrix,  so  *far  as  it  disposes,  or 
attempts  to  dispose,  of  one-half  of  the  residue  of  her  personal 
estate. 

The  events  which  raise  the  question  are  as  follows:  The 
testatrix  died  in  December,  1825,  Mariana  Wainman,  the  niece, 
died  in  July,  1830,  and  Ann  Wainman,  her  mother,  survived -her 
for  several  years,  and  died  on  the  13th  of  January,  1850.  Ann 
Armitage  had  died  before  the  date  of  the  will.  She  had  had  seven 
children,  five  of  them  had  died  without  issue  before  the  date  of 
the  will ;  a  sixth,  Mary  Haigh,  had  died  five  years  before  the  date 
of  the  will,  leaving  eight  children,  seven  of  whom  are  now  alive. 
Hannah  Carter,  the  seventh  child  of  Ann  Armitage,  alone  survived 
the  testatrix  and  died  in  1847,  after  the  death  of  Mariana  Wainman 
but  before  the  death  of  Ann  Wainman,  leaving  two  children 
surviving  her — one  of  them  is  Rebecca  Lisle,  who  died  in 
September,  1850,  and  another  is  John  A.  Carter,  who  has  taken 
out  administration  to  his  mother. 

(1)  38  R.  R.  121  (6  Sim.  329).  (2)  42  R.  R.  203  (8  Sim.  353). 
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At  the  bearing  of  the  case,  I  expressed  my  opinion,  that  Hannah   Coulthubst 
Carter,  the  daughter  of  Ann  Armitage,  not  having  survived  both      carter. 
Ann  Wainman  and  her  daughter  Mariana  Wainmnn,  could  not 
take    any  interest   in    the  moiety    of    the  residue ;  and   I   also 
determined,  that  neither  Bebecca  Lisle  nor  John  Armitage  Carter 
could  take  any  interest  in  this  residue,  inasmuch  as,  although  they 
were  issue  of  a  child  of  Ann  Armitage,  they  were  not  issue  of  a 
child  of  Ann  Armitage  who  had  died  in  the  lifetime  of  the  niece 
Mariana  Wainman ;  and  that  the  fact  of  Hannah  Carter  having 
survived  the  niece  Mariana  Wainman,  but  having  died  before  Ann 
Wainman,  according  to  the   express  words  of  the  will,  excluded 
them  from  taking  any  interest  in  the  residue.     But  on  the  point, 
whether  the  children  of  Mary  Haigh,  *who  was  dead  at  the  date  of      C  *^^^  1 
the  will,  but  who  was  a  child  of  Ann  Armitage,  were  excluded  by 
the  terms  of  this  bequest,  I  reserved  my  judgment. 

It  is  a  settled  rule  of  construction,  that  children  of  a  deceased 
parent,  where  the  parent  forms  one  of  a  class,  cannot  take  by 
substitution  for  the  parent,  where  the  parent  could  not  have  taken, 
according  to  the  words  of  the  will. 

In  this,  case,  Mary  Haigh,  the  parent,  if  she  had  lived  till  the 
}>eriod  of  distribution,  could  only  have  taken  as  one  of  the  children 
of  Ann  Armitage.     Mary  Haigh  had  died  before  the  date  of  the 
will ;  it  is  obvious,  therefore,  that  she  could  not  have  taken  under 
the  bequest  to  the  child  and  children  then  living  of  Ann  Armitage, 
i.e.  the  child  and  children  of  Ann  Armitage  living  at  the  death  of 
the  survivor  of  Ann  Wainman  and  Mariana  Wainman,  her  daughter. 
If,  therefore,  according  to  the  true  construction  of  the  words  of  this 
will,  the  issue  of  a  child  of  Ann  Armitage  could  take  only  by  sub- 
stitution for  their  parent,  these  children  of  Mary  Haigh  can  take 
no  interest  in  this  share  of  the  residue.     This  principle  is  estab- 
lished by  Peel  v.  Catloiv  (i),  Waugh  v.  Waugh  (2),  ChnstopUeraon  v. 
Naylor  (8),  and  many  other  cases. 

Bat,  on  the  other  hand,  if,  according  to  the  true  construction  of 
the  bequest,  the  issue  of  a  deceased  child  of  Ann  Armitage  do  not 
take  Jbj  substitution  for  the  parent,  but  as  objects  of  the  ^ift,  the 
case  is  altered ;  in  that  case,  if,  by  the  words  of  the  will,  the  only 
condition  is,  that  they  shall  be  issue  of  a  child  of  Ann  Armitage, 
which  child  died  in  the  lifetime  of  Mariana  *Wainman,  and  which  [  *428  j 
issue   shall  be  living  at  the  decease  of  the  survivor  of  Mariana 

(1)  47  R,  B.  265  (9  Sim.  372).  (3)  15  E.  E.  120  (1  Mer.  320). 

(2)  39  B.  B.  129  (2  My.  &  K.  41). 
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OouLTuuRftT  Waiiiman  and  Ann  Wainman,  then  the  children  of  Mary  Haigli 
('ARTER.  fulfil  all  the  conditions,  and  the  circumstance  that  Mary  Haigh 
died  before  the  date  of  the  will,  will  not  affect  the  rights  of  her 
children.  This  is  decided  by  a  variety  of  cases.  In  Ttftherleigh  v. 
Harbin  (i),  in  (hies  v.  Giles  (2),  and  in  Jaixis  v.  Pond  (8),  it  was 
held,  that  if  there  be  a  sabstantive  gift  to  the  children  of  a 
particular  person,  and  to  the  issue  of  such  of  them  as  should  be 
dead  leaving  issue,  the  issue  of  a  child  dead  at  the  date  of  the  will 
would  be  entitled  to  a  share. 

It  remains  to  apply  these  principles  to  the  words  of  the  will  in 
question.  It  is,  however,  proper  to  repeat  the  remark  often  before 
made,  that,  in  this  case,  as  in  other  cases  of  this  description,  little 
assistance  is  to  be  derived  from  decided  cases,  unless  some  one  can 
be  found  in  which  the  words  of  the  gift  are  identical,  or  nearly  so, 
with  those  which  the  Court  has  to  construe,  and  even  where  they 
are,  they  are  no  invariable  guide,  inasmuch  as  the  effect  of  one 
part  of  the  will  may  be  counteracted  by  the  obvious  and  necessary 
import  to  be  deduced  from  another  part  of  the  same  instrument. 
(His  Honour  here  read  the  terms  of  the  gift,  and  proceeded :) 

Here  it  is  to  be  observed,  that  the  condition  imposed  to  enaljle 
the  children  of  Ann  Armitage  to  take  was,  that  they  should  have 
survived  Ann  Wainman  and  Mariana*  Wainman,  her  daughter :  tbe 
condition  imposed  to  enable  the  issue  of  the  children  of  Ann 
Armitage  to  take  was,  that  the  children  should  have  died  in  the 
[  *42y  ]  lifetime  of  the  daughter,  Mariana  Wainman,  *and  that  the  issue 
should  have  survived  her  and  her  mother.  Upon  the  first  pari  of 
this  gift,  the  question  is,  Who  are  the  objects  of  it  ?  The  gift  is  to 
the  children  then  living  of  Ann  Armitage,  and  to  the  issue  then 
living  of  the  children  of  Ann  Armitage,  dying  in  the  lifetime  of  the 
niece  ;  the  objects,  therefore,  according  to  the  natural  import  of  the 
words,  are  both  the  children  of  Ann  Armitage  living  at  the  decease 
of  the  niece  and  her  mother,  and  the  issue  of  the  children  of  Ann 
Armitage  who  may  have  died  in  the  lifetime  of  the  niece. 

Upon  this,  standing  alone,  and  if  not  controlled  by  any  other 
part  of  the  will,  I  should  be  of  opinion,  that  there  was  an  original 
and  independent  gift  to  the  issue  of  a  child  of  Ann  Armitage,  who 
was  dead  at  the  time  of  distribution,  and  that,  consequently,  the 
issue  of  Mary  Haigh  who  had  died  before  the  date  of  the  will, 
but  which   issue   survived   the  mother  and  daughter,  Ann    and 

(1)  38  R.  E.  121  (6  Sim.  329).  (3)  47  R.  R.  309  (9  Sim.  b\9). 

(2)  42  R.  R.  203  (8  Sim.  300). 
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Mariana  Wainman,  "woald  be  entitled.  This  appears  to  me  to  be  coulthuust 
the  clear  meaning  of  these  words  of  the  will,  taken  alone;  the  gabter. 
word  "  dying  "  does  not,  in  my  opinion,  import  futurity,  or  require, 
as  a  condition  to  enable  the  issue  of  a  deceased  child  to  take,  that 
the  child  of  Ann  Armitage  should  die  after  the  date  of  the  will,  but 
simply  that  the  child  shall  have  died  in  the  lifetime  of  the  niece, 
Mariana  Wainman. 

I  am  next  to  consider,  whether  this  construction  is  counteracted 
by  the  subsequent  words  of  the  will ;  and  the  latter  part  of  this 
clause  in  the  will,  coupled  with  the  state  of  the  family  existing  at 
the  date  of  the  will,  does  throw  considerable  doubt  on  this  con- 
struction. The  state  of  the  family  at  the  date  of  the  will  was  this : 
There  was  only  one  child  of  Ann  Armitage  alive,  and  of  the  other 
children  of  Ann  Armitage  who  had  previously  died,  one  alone, 
Mary  Haigh,  had  left  issue.  *The  subsequent  words  are  these :  [  '^so  j 
*'  And  in  case  all  or  any  one  or  more  of  the  children  of  the  said 
Ann  Armitage  shall  die  without  issue  in  the  lifetime  of  my  said 
niece,  then  I  give  and  bequeath  the  share  or  shares  of  him,  her, 
or  them  so  dying,  unto,  between,  and  amongst  the  child  and 
children  of  'Mary  Haigh,  niece  of  my  late  father,  who  shall  be 
living  at  the  decease  of  my  said  niece,  and  to  their  respective 
executors,  administrators,  and  assigns,  equally  to  be  divided  between 
them,  share  and  share  alike." 

My  first  impression  was,  that  the  words  would,  in  truth,  have 
given  the  same  thing  to  the  children  of  Mary  Haigh  as  the  con- 
struction to  be  put  upon  the  former  clause,  and  this  argument  was 
strongly  urged  upon  me  at  the  time ;  but,  upon  the  best  considera- 
tion I  am  able  to  give,  I  have  arrived  at  the  conclusion,  that  this 
is  not  the  true  construction  of  the  clause,  and  that  the  words  ''shall 
die,'*  in  the  subsequent  part  of  the  clause,  import  futurity,  that  is, 
deatb  after  the  date  of  the  will ;  and  that,  in  the  prior  part  of  the 
clanse,  the  word  "  dying "  has  not   any  such  efifect,  but  simply 
inii>orts  the  circumstance  of  death  at  any  time  prior  to  the  decease 
of  the  niece,  Mariana  Wainman,  whether  it  be  before  the  date  of 
the  i?vill  or  after. 

The  result  of  this  construction  would  be,  that  the  testatrix,  when 
she  made  her  will,  contemplated  that  her  estate  was  to  be  divided 
into  s£  many  shares  as  there  were  children  of  Ann  Armitage  then 
living  or  dead,  having  left  issue :  that,  in  case  a  child  of  Ann 
Arniiteg«>  then  living,  should  die  before  the  niece,  leaving  issue, 
the   issue  who  survived  the  niece  and  her  mother  would  take  that 
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CouLTBUBST  chUd's  sbare ;  but  that,  if  the  child  died  before  the  niece,  without 
Cavtkr.      leaving  issue,  the  share  would  go  to  the  issue  of  Mary  Haigh. 
[  431  ]  To  explain  this,  in  the  actual  state  of  the  family,  if  the  actual 

state  of  the  family  were,  in  truth,  present  to  the  mind  of  the 
testatrix  when  she  made  her  will,  it  would  be  this  :  that  her  estate 
was,  in  the  event  of  the  death  of  Mariana  Wainman  without  issae, 
to  be  divided  into  two  portions,  one  of  which  was  to  go  to  such  of 
the  issue  of  Mary  Haigh  as  should  survive  Mariana  Wainman  and 
her  mother,  and  the  other  portion  was  to  go  to  Hannah  Carter,  if 
she  survived  Mariana  Wainman  and  her  mother ;  but  that  if  she 
died  before  the  niece  leaving  issue,  it  was  to  go  to  the  issue,  but  if 
she  left  no  issue,  that  share  was  to  go  to  the  issue  of  Mary  Haigh 
who  should  be  then  alive. 

It  is  obvious  to  me,  that  the  intention  of  the  testatrix  has  been, 
to  a  great  extent,  defeated  by  the  words  she  has  used,  which,  in  the 
case  of  a  child  of  Ann  Armitage  living  at  the  date  of  the  will,  make 
it  a  condition,  before  the  issue  of  such  child  can  take,  that  the 
child  should  have  died  in  the  lifetime  of  the  niece.  It  is  obvious, 
in  truth,  that  she  did  not  anticipate  or  provide  for  the  event  which 
has  occurred,  viz.,  that  of  the  niece,  Mariana  Wainman,  dying 
before  her  mother,  and  of  Hannah  Carter,  the  child  of  Ann 
Armitage,  surviving  Mariana  Wainman,  and  dying  before  Ann 
Wainman :  but  I  cannot  make  a  will  for  her ;  and  the  words  she 
has  used  plainly  import  a  gift  over,  only  in  the  event  of  Hannah 
Carter  dying  in  the  lifetime  of  Mariana  Wainman. 

I  am  of  opinion,  however,  that  the  intestacy  only  extends  to  the 
half  which  Hannah  Carter  would  have  taken  had  she  survived  both 
the  niece  and  mother ;  and  1  am  of  opinion,  therefore,  that  one 
half  of  the  property  in  question  went  to  the  children  of  Mary 
Haigh  who  survived  Ann  Wainman,  and  that  the  other  half  is 
undisposed  of,  and  goes  to  the  next  of  kin  of  the  testatrix. 


1852.  FKOST   V.   HILTON. 

^-.29.  (15Beav.432.) 

[After  dismissal  of  a  bill  for  non-appearance  of  the  i»liiiutiff  at  the  heanLg 

the  cause  will  not  be  i*estored  to  the  paper  without  sufficient  reason,] 
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PAUL   V.   ROY(l).  1862. 

(15  Beav.  433-443.)  ^*ft._ll^  12. 

This  Court  will  not  carry  into  effect  an  interlocutory  decree  of  a  foreign     ^^^^  Court. 

Court.  ROMILLT, 

In  a  Scotch  transaction,  a  sum.  of  money  was  deposited  in  the  Scotch  ^•^' 

Bank,  in  the  names  of  A.  and  B.,  for  specified  purposes,  but  they  mis-  C  ^^*^  ] 
applied  it,  and  each  received  a  portion.  By  an  interlocutory  order  of  the 
Sootch  Court,  they  were  **  jointly  and  severally  "  ordered  to  pay  the  amount 
misapplied  into  the  Bank  of  Scotland.  B.  came  to  England,  and  A.  being 
obliged  to  pay  the  whole,  obtained  an  assignment  of  the  order,  and  insti- 
tuted a  suit  here  to  compel  B.  to  pay  his  share,  or  contribute  rateably : 
Held,  that  the  order  of  the  Scotch  Court  was  not  final,  and  that  this  Court 
would  not  entertain  jurisdiction.    The  bill  was  dismissed. 

The  facts  of  the  case,  so  far  as  it  is  necessary  to  state  them,  were 
as  follows : 

In  1885,  Major  Anstrather,  being  entitled  to  an  estate  in  Scotland, 

called  Caiplie,  which  was  heavily  encumbered,  borrowed  10,000Z. 

from  a  Mr.  Wood,  and  this  sam  was,  by  the  terms  of  a  memorandum 

of  agreement  dated  the  26th  of  February,  1835,  to  be  applied  in 

the  discharge  of  several  incumbrances,  &c.     The  estate  itself  was 

conveyed  to  Mr.  Benton  as  a  security,  and  the  sum  of  10,000/. 

was  accordingly  advanced.     Of  this  sum,  7,900Z.  was  applied  in 

discliarge  of   the  incumbrances,  and   the  remaining  2,100Z.  was 

deposited  in  the  Bank  of  Scotland,  in  the  joint  names  of  the 

plaintiff  Mr.  Paul  (the  agent  of  Mr.  Wood),  and  of  the  defendant 

Mr.  Roy  (the  agent  of  Major  Anstruther),  apparently,  and  as  was 

afterwards  held,  for  the  purpose  of  carrying  out  the  stipulations 

expressed  in  the  memorandum  of  agreement. 

In  the  years  1835  and  1836,  Paul  and  Boy,  at  different  times, 
jointly  drew  out  of  the  Bank  the  sums  of  861i.,  182L,  452Z.,  and 
519i-,  part  of  which  was  paid  to  creditors  of  Major  Anstruther, 
and  other  parts  were  retained  by  Paul  and  Boy,  respectively,  on 
account  of  costs,  expenses,  insurances,  &c. 

Messrs.  Dickson  and  Stuart,  who  had  a  claim  against  Major  [  434  ] 
Anstruther  for  4d8Z.,  brought  an  action  in  Scotland  to  recover  the 
amount ;  and  on  the  13th  of  June,  1835,  they  arrested,  or  attached, 
the  monies  in  the  hands  of  Paul  and  Boy  belonging  to  Major 
Anstruther ;  and  in  January,  1838,  they  commenced  an  action  of 
forthcoming  in  the  Court  of  Sessions  in  Scotland,  against  Paul, 
Roy,  and  Major  Anstruther,  to  obtain  payment  of  their  debt  out 
of  the  monies  so  arrested  in  the  hands  of  Paul  and  Boy. 

(1)  /'*  ^«  Henderson  (1887)  37  Ch.  D.  244;  affd.  15  App.  Cas.  1,  59  L.  J.  Ch. 
:i37,  62  1^  T.  189. 

3  ^  R,  — -iroL.  xcn.  82 
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Paul  This  action  proceeded,  but  was  ordered  to  stand  over,  that  Paul 

KoV.  ctnd  Boy  might,  in  an  action  of  multiplepoinding  (interpleader), 
bring  before  the  Court  all  the  parties  interested  in  the  fund,  in 
order  that  their  rights  might  be  determined.  In  December,  1840, 
Paul  and  Boy  commenced  an  action  of  multiplepoinding  against 
Messrs.  Dickson  and  Stuart,  and  other  parties ;  and  on  the  22nd 
of  June,  1841,  Lord  Murray  ordered  Mr.  Boy  to  consign  the  part 
of  the  funds  in  mediOf  admitted  to  be  in  his  hands  in  the  Bank  of 
Scotland.  In  July  following,  Mr.  Boy  accordingly  paid  into  the 
Bank  of  Scotland  the  sum  of  569/.,  being  the  whole  amount,  as 
he  said,  of  the  monies  not  applied  according  to  the  agreement. 

A  reference  was  afterwards  made  to  an  accountant ;  and  on  his 
report,  the  Lord  Ordinary,  on  the  15th  of  February,  1845,  ordered 
Paul  and  Boy  "  conjunctly  and  severally  to  consign  "  (in  efifect)  the 
sum  of  1,857/.  **  in  the  Bank  of  Scotland,  upon  a  receipt  taken 
payable  to  such  person  or  persons  as  should  be  found  entitled 
thereto  by  the  Lord  Ordinary;"  and,  if  the  said  consignation 
should  not  be  made  within  three  weeks,  be  ''  allowed  an  interim 
decree  therefore." 
[  '^So  ]  Mr.  Boy  left  Scotland  and  came  to  England,  whereupon  *Mr. 

Paul  was  compelled,  by  legal  process,  to  pay  the  whole  1,357/.  into 
the  Bank  of  Scotland. 

By  an  interlocutor,  dated  the  6th  of  December,  1845,  the  Lords 
found,  that  Messrs.  Dickson  and  Stuart,  and  others,  upon  consigna- 
tion being  made,  were  bound  to  grant,  in  favour  of  Mr.  Paul,  an 
assignation  to  the  decree  on  terms  therein  specified. 

By  a  deed  of  February,  1846,  Messrs.  Dickson  and  Stuart  and 
the  other  parties  interested  assigned  to  Mr.  Paul,  ''  the  aforesaid 
decree  for  consignation  and  payment,  and  warrant "  pronounceil 
in  the  said  action  against  Paul  and  Boy,  and  the  whole  sum  thereby 
ordered  to  be  consigned,  and  they  substituted  Mr.  Paul  in  their 
place  to  enforce  the  decrees  and  warrants. 

Mr.  Paul  obtained  letters  of  horning  and  poinding  against  Mr. 
Boy,  to  compel  him  to  pay  the  whole  amount,  and  the  messenger 
denounced  him  "her  Majesty's  rebel,  and  put  him  to  the  horn  hy 
three  blasts  thereof,  as  use  is,  at  each  of  the  four  places  "  mentioneil 
but  with  little  effect,  the  defendant  being  resident  at  Chester.  The 
plaintiff  next  obtained  letters  of  caption,  commanding  the  8herilT^ 
to  apprehend  the  defendant,  ''  and  put  him  in  sure  ward,  firmaiicf . 
and  captivity,  within  their  respective  tol booths,  &c.,  upon  his  own 
charges  and  expenses,  aye  and  until  he  fulfilled  and  obeyed  the 
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command  "  of  the  letters  of  homing.     This  was  equally  ineffectual;        Paul 
albeit,  the  oflScer,  according  to  his  return,  "having  his  blazon  dis«         rqV. 
played  upon  his  breast,  and  holding  the  said  letters  of  caption  and 
his  wand  of  peace  in  his  hands,  in  her  Majesty's  name  and  authority, 
made  diligent  and  strict  search,  and  due  and  legal  inquiry"  after 
the  defendant,  who  happened  to  be  still  resident  at  Chester. 

The  plaintiff  Mr.  Paul,  failing  to  make  the  Scotch  proceedings 
available,  filed  his  bill  in  this  Court  against  *Mr.  Roy  alone,  praying  [  **3^  ] 
a  declaration,  that  the  defendant  was  bound  to  relieve  him  from  all 
sums  drawn  out  of  the  deposit  account,  as  were  applied  for  purposes 
other  than  those  for  which  the  sum  of  2,100/.  had  been  deposited, 
and  praying  that  the  defendant  might  pay  the  plaintiff  the  balance 
remaining  due  in  respect  thereof  and  costs ;  or  that  it  might  be 
declared,  that  the  defendant  was  bound  to  contribute,  rateably 
with  the  plaintiff,  in  making  good  the  said  sums  of  money  so 
drawn  as  aforesaid,  and  to  pay  the  plaintiff  his  due  proportion 
of  the  said  sums. 

The  plaintiff  raised  another  point  by  his  bill,  viz.,  that  part  of 
the  money  drawn  out  had  been  applied  towards  payments  which 
ought  to  have  been  paid  out  of  the  rents  of  the  estate,  and  for 
which  the  defendant  (as  factor  of  the  estate)  had  taken  credit, 
and  that  the  defendant  was  therefore  bound  to  replace  such  sums. 

Mr.  James  Anderson  and  Mr.  Toller,  for  the  plaintiff,  [cited 
ntunerons  cases  to  show  that  the  Courts  of  this  country  will  lend 
their  aid  in  enforcing  the  decrees  of  foreign  courts  of  justice,  but 
it  is  unnecessary  to  refer  to  those  cases  since  in  all  of  them  a  final 
decree  or  judgment  of  a  foreign  Court  was  in  question] . 

Mr.  R.  Palmer,  Mr.  Goodeve,  and  Mr.  Forbes,  contra :  [  438  ] 

This  Court  will  not  interfere  in  a  suit  still  pending  in  Scotland, 
nor  will  it  act  in  aid  of  a  foreign  Court  until  the  rights  have  been 
there  finally  ascertained.  The  Court  of  Chancery  will  not  enforce 
an  interlocutory  order,  nor  will  it  grant  a  discovery  in  aid  of  pro- 
ceedings in  a  foreign  Court:  Bent  v.  Young  (l).  Here,  there  has 
been  no  final  decree ;  the  order  to  pay  into  Court  is  a  mere  inter- 
Joeutory  order  for  the  interim  safety  of  the  fund,  and  was  made, 
not  as  between  Paul  and  Boy,  but  as  between  them  and  the 
creditors.  The  rights  between  Paul  and  Boy  have  never  yet 
been  determined,  and  can  only  be  determined  in  Scotland,  in  the 

(1)  47  B.  E.  205  (9  Sim.  180). 

32-2 
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Paul        presence  of  all  parties   interested,  none  of  whom  are  parties  to 
R^V.         this  suit    ♦     ♦     ♦ 

[  43t»  1  Mr.  J.  Anderson,  in  reply.     »     ♦     ♦ 

Thb  Mabtbr  of  thb  Bolls: 

I  have  given  this  case  my  anxious  consideration,  but  my  opinion 
is,  that  the  plaintiff  is  not  entitled  to  any  decree  in  this  snit. 

This  bill  prays,  in  the  alternative,  either  that  Roy  may  replace 
the  whole  of  the  sums  which  have  been  improperly  paid  out  of  the 
2,100/.,  other  than  that  already  replaced  by  him,  or  that  he  may 
make  contribution. 

Early  in  the  discussion  of  this  case,  I  found  it  difficult  to 
understand  in  what  way  the  Court  of  Chancery  had  acquired  any 
jurisdiction  in  this  matter,  either  on  the  ground  of  making 
effectual  a  foreign  judgment,  or  on  that  of  enforcing  a  foreign 
contract.  It  has  not  been  questioned,  and  I  have  no  doubt,  that 
this  Court  has  jurisdiction  to  enforce  a  foreign  judgment,  and, 
[  *440  ]  in  ordinary  cases,  when  the  parties  to  them  are  here,  to  *enforce 
the  rights  and  obligations  arising  out  of  contracts  entered  into  in 
foreign  countries.  But  the  first  question  to  be  considered  is, 
whether  this  is  a  final  foreign  judgment  adjudicating  on  the  rights 
of  the  parties  litigant  here,  because,  I  conceive,  it  would  be  new 
in  practice  for  this  Court  to  enforce  a  foreign  judgment,  unless  it 
were  final  and  conclusive.  I  have  not  found,  nor  have  I  been 
referred  to,  any  case  in  which  this  Court  has  ever  given  effect  to 
an  interlocutory  order,  and  which  therefore  may  be  varied  by  tlie 
subsequent  proceedings  in  the  cause.  If  a  final  order  had  been 
made  to  pay  a  sum  of  money,  I  cannot  doubt  that  the  Courts  of 
this  country  would  compel  the  debtors,  residing  here,  to  pay  the 
judgment  creditor. 

But  whether  this  be  a  final  judgment  or  not,  this  suit  cannot  be 
considered  as  one  to  enforce  it.  The  decree  ordered  payment  into 
the  Bank  of  Scotland  by  Paul  and  Roy,  jointly  and  severally ;  that 
is,  as  between  the  creditors  and  these  parties,  they  were  both  jointly 
and  severally  liable  to  pay  the  whole  amount,  and  that  order  has 
been  obeyed.  But,  it  is  said,  that  if  one  has  paid  the  whole 
amount,  he  may  obtain  an  assignment  of  the  debt,  which  will 
enable  him  to  obtain  from  his  co-debtor  payment,  not  of  his  due 
proportion  of  the  debt,  but  of  the  whole  amount.  This  cannot  be 
right,  and  there  cannot  be  any  question  that  this  Court  would 
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inqaire  into  the  propriety  of  sach  a  judgment,  even  assuming  it        Paul 

to  be  final.     Houlditch  v.  The  Marquis  of  Donegal  (1)   is  clear  on         roV. 

this  point.    One  of  the  grounds  brought  forward  by  the  plainti£f 

is  this :  that  the  Court  having  ordered  two  persons  jointly  and 

severally  to  pay,  it  is  inequitable  that  the  plaintiff  should  pay  the 

whole  amount ;  *but  is  it  not  equally  inequitable,  on  the  other      [  *44i  ] 

hand,  that  the  defendant  should  pay  the  whole  ?    If  I  were  to  give 

effect  to  this  foreign  judgment,  I  should  merely  order  payment  by 

the  defendant  of   the  whole  into  the  Bank;    but  that  seems  so 

manifestly  unjust,  that  it  is  not  even  asked.     If,  however,  I  am  to 

carry  the  foreign  judgment  into  full  effect,  that  is  the  judgment. 

This  is  not,  in  my  opinion,  however,  a  final  judgment  determining 

the  rights  between  these  parties,  nor  is  this  a  suit  to  enforce  it. 

I  have  next  to  consider,  whether,  independent  of  the  question  of 
enforcing  a  foreign  judgment,  the  proceedings  in  Scotland  entitle 
the  plaintiff,  in  this  Court  and  in  a  suit  constituted  as  this  is,  to 
require  the  defendant  to  pay  either  the  sums  improperly  paid  out 
of  the  2,1002.,  or  half  of  the  amount  since  paid  into  the  Bank  of 
Scotland.    In  considering  this,  I  will  put  the  case  most  favourably 
for  the  plaintiff,  and  assume  the  plaintiff  and  defendant  to  be  co- 
trustees of  the  2,1002.  deposited  in  the  Bank.     Of  this  it  is  admitted 
that  551Z.  was  properly  paid ;  1,019Z.  was  received  by  the  plaintiff 
himself,  in  various  sums,  and  for  various  purposes ;  1032.  remains 
in  the  Bank ;  and  the  residue  is  4272.    If,  therefore,  the  whole  of 
this  had  been  received  by  Boy,  he  has  already  replaced  in  the 
Bank  of  Scotland  5692.,  which  is  more  than  the  amount  received 
by  him. 

The  majority  of  the  payments  having  been  held  by  the  Scotch 
Courts  to  be  improper,  each  ought  to  replace  what  he  has  improperly 
retained.  This  is  what  this  Court  would  hold,  and  I  have  no  doubt 
this  is  the  way  in  which  the  rights  of  Mr.  Paul  and  Mr.  Boy  would 
be  ultimately  worked  out  by  the  Court  of  Sessions,  although,  as 
against  the  creditors,  they  are  both  severally  bound  to  replace  the 
whole. 

As  to  the  payments  for  which  the  rents  are  said  to  be  liable,  an  [  442  ] 
elaborate  account  is  gone  into  to  show  the  rights  between  the 
parties ;  but  Boy,  being  a  mere  factor  or  steward,  is  accountable 
only  to  his  principal.  And  even  if  this  were  not  so,  it  would  be 
impossible  to  take  an  account  of  the  rents  of  the  estate  in  the 
absence  of  Mr.  Benton  and  Major  Anstruther ;  nor  can  I,  in  a  suit 
(1)  37  R  R.  181  (2  CI.  &  Fin.  470). 
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Paul        constituted  like  tlie  present,  decide  any  question  as  to  the  proper 
BoT.         or  improper  application  of  the  rents  of  the  estate. 

The  alternative  prayed  is  this:  that  the  plaintiff  may  have 
contribution  ;  that  is,  that  the  defendant  may  be  compelled  to  pay 
into  the  Bank  of  Scotland  one-half  the  sum  which  Paul  and  Roy 
were  ordered  to  repay.  On  what  ground  can  I  do  this  ?  Not  on 
the  ground  of  a  foreign  judgment  adjudicating  on  their  rights  and 
liabilities,  because  there  has  been  no  final  judgment;  nor  on  the 
ground  that  this  is  the  proper  amount  between  the  parties,  because 
it  is  impossible  for  me  to  ascertain  the  proper  amount.  It  can  be 
only  on  the  ground  that  a  foreign  Court  has  directed  two  persons, 
jointly  and  severally,  to  pay  a  sum  of  money  into  that  Court ;  and 
acceding  to  that  argument,  it  would  be  to  decide  that,  after  the 
foreign  Court  has  ordered  each  to  pay  the  whole,  this  Court  is  to 
alter  that  order,  and  direct  payment  in  a  diflferent  manner,  viz., 
separately,  in  some  given  proportions. 

Suppose  I  were  to  order  Roy  to  pay  half,  or  any  other  proportion, 
and  afterwards  the  Court  of  Sessions  were  to  hold,  that  this  was 
not  the  correct  and  proper  proportion,  how  could  I  enable  Mr.  Roy 
to  get  back  his  money  ?  I  should,  in  truth,  be  making  a  final 
decree  in  a  suit  pending  in  another  Court,  in  which  no  final  decree 
had  been  made. 
[^^3]  I  am  of  opinion,  that  if  I  were  to  attempt  to  deal  with  this 

matter,  I  should  be  carrying  on  a  suit  concurrently  with  the  suit 
in  Scotland,  without  having  all  the  parties  before  me,  without 
having  the  means  of  obtaining  the  necessary  evidence,  and  without 
the  power  of  doing  justice  between  the  parties  really  interested  in 
the  matter. 

I  am  of  opinion,  that  before  this  Court  would  lend  its  aid  to 
enforce  a  foreign  decree,  by  compelling  payment  of  a  sum  of 
money,  the  amount  properly  and  justly  due  must  be  finally  ascer- 
tained. But  then  would  arise  another  point;  viz.,  whether,  if 
there  had  been  a  final  decree,  and  the  amount  due  had  been 
ascertained,  the  plaintiff  would  not  be  bound  to  seek  relief  by  an 
action  at  law,  rather  than  by  suit  in  equity.  I  express  no  opinion 
whether  this  is  the  proper  tribunal  or  not,  as  I  decide  on  the  other 
points. 

I  am  of  opinion,  for  the  reasons  I  have  stated,  that  the  plaintiff 
has  made  out  no  case  for  relief,  and  his  bill  must  therefore  be 
dismissed  with  costs. 
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BROWN   V.   SMITH  (1).  i852. 

(15  Beav.  444-^49.)  Feh^. 

A  Scutsman  came  to  England  at  the  age  of  sixteen,  and  remained  in     Roll^  CourL 
the  naval  service  until  his  death  in  1848 :  Held,  that  he  had  not  lost  his      Romillt, 
domicile  of  origin.  ^'^^ 

The  mere  declaration  of  intention   to  change  a  domicile,  without  an         [  ^^^  ] 
actual  change  of  residence,  is  inoperative  to  create  a  new  domicile. 

To  constitute  a  new  domicile,  there  must  be  not  only  the  factum  of 
residence  in  a  place,  but  the  animus  manendi. 

It  was  referred  to  the  Master  to  ascertain  where  the  testator 
William  Conborough  Watt  was  domiciled  at  the  time  of  his  death. 
The  Master  found,  that  he  was  domiciled  in  Scotland.  The  plain- 
tifis  took  exceptions  to  the  report,  and  insisted  that  ho  was  domiciled 
in  England. 

It  appeared,  that  the  testator  was  born  in  Scotland  in  1795,  and 
his  domicile  of  origin  was  therefore  admitted  to  be  Scotch.  He 
came  to  England  in  1811,  and  entered  into  the  medical  service  in 
the  navy  as  hospital  mate.  He  then  served  as  assistant  and  full 
surgeon  on  board  eleven  different  Queen's  ships,  and  became  deputy 
inspector  of  the  Malta  Hospital,  where  he  died  in  August,  1848. 
From  the  year  1811  to  his  death  (thirty-seven  years)  be  was 
substantially  on  active  service,  with  three  exceptions,  during 
which  be  was  on  half-pay :  viz.,  first,  for  two  years,  1819,  1820 ; 
secondly,  for  about  two  years,  between  October,  1826,  and  Sep« 
tember,  1828;  and,  thirdly,  for  about  two  years,  between  Sep- 
tember, 1839,  and  October,  1841.  On  the  first  occasion,  he  went 
on  a  visit  to  his  sister  in  Scotland,  and  he  remained  there  *the  [  *446  ] 
whole  period.  During  his  stay,  he  in  a  letter  stated  as  follows : 
"  If  I  cannot  get  the  Coast  Blockcule  or  the  Ordinary,  I  must,  from 
the  precarious  state  of  my  health  and  the  charge  of  an  only  sister, 
commence  private  practice  ;  I  have  been  looking  out  for  a  situation 
in  some  county  town  in  England,  but  as  none  offers,  I  must 
commence  in  Scotland." 

This  intention  he  never  carried  into  effect,  but  he  returned  to 
England,  and  got  appointed  to  another  ship. 

In  1826,  on  the  second  occasion  of  his  being  on  half-pay,  he 
went  to  Scotland,  and  returned  in  1829,  and  was  appointed  to 
another  ship.  In  1829,  he  expressed  to  one  witness  an  intention 
not  to  return  again  to  Scotland:  ''that  his  father  and  mother  being 
dead,  and  his  sister  living  in  London,  and  the  only  person  for 

(1)  Ex  parte  Cunningham  (1884)  13  Q.  B.  D.  418,  53  L.  J.  Ch.  1067,  51  L.  T. 
«7,    33W.  B.22. 
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Bbown  whom  he  had  any  affection,  it  was  his  wish  and  intention  to  be 
Smith.  continuously  employed  in  the  naval  service,  with  a  view  to  his 
becoming  entitled,  by  promotion,  to  such  an  amount  of  half-pay 
as,  together  with  the  income  to  arise  from  investments  he  was 
then,  from  time  to  time,  making,  would  enable  him  to  retire  from  the 
service  on  such  half-pay,  and  to  reside  permanently  in  England.'* 

On  the  other  hand,  there  was  evidence  to  show,  that  after  he 
left  Scotland  in  1828,  he  had,  in  letters,  expressed  himself  "  as 
longing  for  the  time  when  he  could  settle  himself  down  for  life  " 
amongst  his  friends  in  Scotland. 

In  1880,  he  made  his  will  in  the  English  form. 

On  the  third  occasion  of  his  being  on  half-pay,  he  went   to 
reside  with  his   sister  at  Pimlico,  where  he  continued  until  his 
re-appointment  in  October,  1841. 
[446]  During  his  residence  in  Pimlico,  he  acted  as  secretary  of  the 

medical  officers  of  the  navy,  who  were  raising  a  fund  to  present 
a  testimonial  to  their  chief;  and  he  was,  during  that  time,  " press- 
ing his  claims  to  employment  and  promotion  in  the  navy;  "  and, 
in  a  letter  from  Pimlico,  in  December,  1840,  he  stated,  that  his 
sister^s  coming  to  Scotland  was  "  entirely  dependent  on  his  being 
obliged  to  go  abroad  to  complete  a  period  of  two  years'  service; 
but  that,  should  God  spare  him  to  return,  it  was  more  than  prob- 
able that  his  final  abode  would  be  Scotland,  unless  he  succeeded  to 
a  staff  appointment,  which  he  ought  long  since  to  have  had,  and 
was  still  disposed  to  believe  he  might  obtain." 

In  October,  1841,  after  his  appointment  to  the  Queen,  which 
took  him  out  to  Malta,  he  wrote  to  a  friend  in  Scotland  as  follows  : 
"  Nor  would  I  even  object  to  being  placed  on  permanent  half-pay 
of  my  present  rank,  and  a  snug  residence  in  your  neighbourhood 
for  the  remainder  of  my  life." 

He  then  took  his  sister  with  him  to  Malta  in  the  Qtieen,  in  1841, 
where  he  was  appointed  deputy  inspector  of  the  Malta  Hospital ; 
and  he  retained  that  appointment,  and  remained  in  Malta,  down  to 
his  death,  in  August,  1848.  His  sister  died  there  in  1846.  One 
witness  stated,  that  while  at  Malta,  the  testator  had  said,  that  he 
had  made  England  his  '*  home,"  that  Scotland  had  now  no  attrac- 
tion for  him,  that  he  should  never  return  there,  and  had  determined 
to  return  to  England  to  settle,  never  again  to  be  removed ;  and 
'*  that  he  had  made  up  his  mind  to  occupy  a  house  near  one  of  the 
parks  in  London,  to  marry  an  English  lady,  and  to  establish  himself 
as  a  married  man  in  every  comfort." 
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In  addition,  there  were  several  witnesses  who  spoke  of  the  Bbowk 
testator's  having  expressed  an  intention,  while  in  Malta,  of  smith. 
retaming  and  settling  in  Scotland.  [  447  ] 

There  were  some  other  minor  circumstances  relied  on  by  the 
plaintiffs  as  proving  an  English  domicile,  sach  as  his  always 
having  an  agent  in  London  to  whom  he  remitted  his  fands  for 
investment,  that  he  had  sent  for  his  sister's  piano  from  Scotland 
to  London,  &c.  Sec. 

Mr.  Stuart  and  Mr.  HetheHngton,  for  the  plaintiffs,  in  support 
of  the  exceptions,  argued,  that  under  these  circumstances  the 
testator's  domicile  was  in  England.  They  stated  that  the  father  of 
the  testator  was  illegitimate ;  and,  that  if  the  domicile  were  held  to 
be  Scotch,  then,  by  the  Scotch  law,  the  plaintiffs,  who  were  the 
next  of  kin  ex  paHe  maternd,  would  be  excluded,  although  there 
were  none  ex  parte  paternd. 

[niiicker  v.  Hume  (i),  Somei-ville  v.  Somerville  (2),  and  other 
cases,  were  cited,  but  were  not  referred  to  in  the  judgment.] 

Mr.  Elinsley  and  Mr.  G.  S.  CaiT,  contra,  were  not  heard. 

TfiB  Master  of  the  Bolls: 

I  should  be  pleased  if  I  could  concur  with  the  plaintiffs'  argument, 
thinking  it  a  great  evil  that  there  should  *be  a  difference  in  the       [  ^448  ] 
law  in  the  two  countries  ;  but  I  am  satisfied  that  the  testator  never 
lost  his  domicile  of  origin. 

This  gentleman  was  born  in  Scotland ;  and,  at  the  age  of  sixteen, 
he  went  to  Haslar  Hospital  as  a  surgeon's  mate.  He  remained  in 
the  Queen's  service  until  his  death,  and,  during  the  whole  time, 
there  were  only  three  periods,  of  about  two  years  each,  during 
which  he  could  have  changed  his  domicile — namely,  in  1818,  1826, 
and  1839. 

In  December,  1818,  being  on  half-pay,  he  went  to  Scotland,  but, 
as  soon  as  he  obtained  employment,  he  returned  to  England,  and 
remained  in  the  service  until  1826,  when  he  was,  for  a  second 
time,  placed  on  half-pay.  He  spent  this  time  in  Scotland,  and 
appears  to  have  speculated  on  carrying  on  business  as  a  surgeon  in 
England,  or  if  he  could  not,  then  in  Scotland. 

Now,  there  is  nothing  more  clear  than  this:  that  the  mere 
declaration  of  intention  to  change  a  domicile,  without  an  actual 

(1)  88  B.  B.  620  {lA  Beav.  366 ;  aff.  (2)  5  R  R.  155  (5  Ves.  750,  758). 

ilLJL.C.  124). 
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Bbown       change  of  residence,  is  inoperative  to  create  a  new  domicile ;  there- 
Smith.       fore  the  Court  must  disregard  any  expressed  intention  which  has 
not  been  carried  into  eflfect. 

In  1826  lie  had  done  nothing  to  change  his  domicile,  and  down 
to  October,  1829,  his  domicile  was  in  Scotland.  It  has  not  been 
contended  by  the  plaintiflfs'  counsel,  nor  could  it  have  been  con- 
sistently with  the  settled  law  on  this  subject,  that  the  employment 
in  the  navy  created  any  change  of  domicile. 

Between  October,  1839,  and  October,  1841,  there  was  an  inten'al 
of  two  years  in  which  he  was  on  half-pay ;  and  during  that  period, 
he  took  lodgings  in  Pimlico,  and  he  remained  there  until  he  was 
[  *^^^  ]  again  employed.  It  *is  said,  that  where  the  circumstances,  hopes, 
and  necessities  of  a  person  are  in  a  particular  country,  that  creates 
a  domicile.  It  is  contended,  that  here  his  hopes  and  necessities 
were  in  London,  and  that  he  had  fixed  himself  there  for  life.  Bat 
it  appears  from  the  evidence  that  he  had  no  intention  to  fix  any- 
where for  life,  but  merely  until  he  could  obtain  employment  in  the 
navy,  and  that  he  found  Pimlico  a  convenient  place  for  this  purpose. 
To  constitute  a  new  domicile  in  a  place,  there  must  not  only  be  the 
factum  of  residence  there,  but  the  animtis  manendi,  that  is,  there 
must  be  a  fixed  resolution  to  have  a  permanent  and  continued 
residence  in  the  place  of  actual  residence. 

Any  such  intention  is  negatived  here;  for,  first,  there  is  no 
evidence  of  a  determination  to  pass  the  remainder  of  his  life  at 
Pimlico ;  it  appears  he  resided  there  merely  with  a  view  of 
obtaining  employment  in  the  navy,  which  might  enable  him, 
when  he  had  acquired  a  competency,  to  retire  on  half-pay,  and  be 
intended,  at  that  time,  to  fix  his  future  permanent  residence. 
Secondly,  during  this  time  the  letters  show,  that  his  disposition 
was  rather  towards  Scotland,  and  not  England.  It  appears  there- 
fore to  me,  that  the  animus  manendi  is  negatived  by  these  two 
circumstances. 

In  1841  he  went  to  the  Mediterranean  in  the  Queen^  and  remained 
there  seven  years,  until  his  death  in  August,  1848.  Although 
there  is  some  evidence  to  show,  that  his  disposition  was  then  in 
favour  of  England — that  he  was  attached  to  a  lady  there,  and  that 
he  intended  to  come  over,  and  marry  and  settle  in  London,  still 
these  facts  are  immaterial,  for,  unless  he  had  previously  changed 
his  Scotch  domicile,  this  was  a  mere  intention,  not  carried  into 
effect  by  a  de  facto  residence  in  England. 
The  exceptions  must  be  overruled. 
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MIDDLETON   v.   MIDDLETON.  i«62. 

(15  Bear.  450-^57.)  j^'f- 

Previously  to  Ix)cke  King's  Act  (17  &  18  Vict.  c.  113).  under  a  general 
charge  of  debts  on  real  estate  in  a  will  coming  into  operation  before  1855,  if 
the  personal  estate  was  deficient,  each  part  of  the  real  estate  contributed 
rateably  towards  payment  of  all  the  debts  (including  all  the  testator's 
mortgage  debts)  so  far  as  the  deficiency  jof  the  personal  estate  extended. 

[This  case  followed  Irvin  v.  Iremofiger,  34  E.  E.  156  (2  Euss.  &  My.  531),  and 
earlier  cases  to  the  like  effect,  and  it  seems  unnecessary  to  add  any  more 
examples  of  the  old  rule  here  applied,  since  Locke  King's  Act  is  not  excluded 
by  a  general  testamentary  direction  to  pay  all  the  debts  out  of  the  personal 
estate  where  a  testator  has  died  since  1867  (see  30  &  31  Vict.  c.  69),  or  by  a 
general  charge  of  debts  on  real  estate  :  In  re  Newmarch  (1878)  9  Ch.  D.  12,  48 
L.  J.  Ch.  28,  39  L.  T.  146.— 0.  A.  S.] 


LADIiEOOKE   v.  BLEADON.  i8ft2. 

(15  Beav.  457  ;  S.  C.  16  Jur.  851.)  

Where  several  suits  for  administration  are  attached  to  different  Gourts, 
and  a  decree  is  made  in  one,  an  application  to  stay  the  other  suits  ought  to 
be  made  in  the  Court  which  has  pronounced  the  decree. 


COLLETT  V.  PKESTON  (I).  1862. 

(15  Beav.  458-459.)  Aug.  5. 

A.  in  an  action,  became  entitled  to  receive  costs  from  B.,  and  in  a  suit  ^  iT'omrt 
respecting  the  same  matters,  he  became  liable  to  pay  costs  to  B.    A.,  being 
unable  to  obtain  payment,  asked  by  petition  that  the  costs  might  be  set  off,  'ii.R,    * 

but  the  application  was  refused.  r  ^go  -i 

A  MORTGAGE,  dated  the  14th  of  December,  1848,  was  executed  by 
Collett  to  the  defendant  Preston,  who,  however,  was  a  trustee  for 
Finch  and  others  (2). 

Preston  brought  an  action  against  Collett  on  the  covenant 
contained  in  the  mortgage  deed,  on  the  12th  of  December,  1851, 
when  Preston  was  nonsuited.  The  costs  were  taxed  at  484L,  but 
Collett  was  unable  to  compel  payment;  and  it  was  stated,  that 
Preston  was  keeping  out  of  the  way  to  avoid  a  writ  of  execution, 
and  was  wholly  unable  to  pay  such  costs. 

The  suit  of  Collett  v.  Preston  was  instituted  for  the  purpose  of 

(1)  Throckmorton  v.   Cowley  (1866)  notwithstanding    the  solicitor's  lien: 

L.  B.3Eq.l96;  7?o6or<<v.  Z?twe(1878)  see  HasneU  v.  Stanley   [1896]    1   Ch. 

h    Ch.  D.   19.S,  47   L.  J.    Ch.    414,  607,  65  L.  J.  Ch.  494,  74  L.  T.  376, 

26   W.  B.   393.      Under  OnL  LXV.  44  W.  B.  405,  where  several  later  cases 

r.  14,  the  Court  can  now  in  some  cases  on  this  point  are  cited. — 0.  A.  S. 
allow  a  set-off  for  damages  and  costs,  (2)  Ante,  p.  328. 
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CoLLBTT      having  it  declared  that  tbe  mortgage  was  void  for  frand,  and  for 

PBE8T0N.     having  the  same  delivered  up  to  be  cancelled.    By  the  decree,  the 

bill  was  dismissed  as  against  Preston,  with  costs  to  be  paid  by  the 

plaintiff,  and  the  mortgage  was  to  stand  as  a  security  only  for 

the  sum  advanced. 

The  costs  of  Preston  in  the  suit  amounted  to  SOOl.  The  plaintiff 
CoUett  presented  a  petition,  praying  that  the  costs  which  he, 
CoUett,  was  liable  to  pay  to  Preston  in  the  suit,  by  virtue  of  the 
decree,  might  be  set  off  against  the  costs  which  Collett  had  recovered 
against  Preston  in  the  action  at  law,  so  far  as  the  same  would 
extend. 

Mr.  Willcock  and  Mr.  Terrell^  in  support  of  the  petition. 

[  459  ]  Mr.  lioupeli,  contra^  argued,  that  although  cross  costs  in  pro- 

ceedings in  a  suit  might  be  set  off,  the  same  rule  did  not  apply 
to  two  independent  proceedings  in  different  Courts.  [CatteU  v. 
Simons  (1),  Harmer  v.  Harris  (2),  and  other  cases,  were  cited,  but 
were  not  referred  to  in  the  judgment.] 

The  Master  of  the  Rolls  reserved  his  judgment. 

Aug,  6.       The  Master  of  the  Bolls  : 

I  must  refuse  the  prayer  of  this  petition,  but  without  costs.  1 
could  not  grant  it  without  interfering  with  the  solicitor's  lien.  As 
the  decree  ordered  the  costs  to  be  paid  to  Preston  personally,  I 
think  that  there  was  a  reasonable  ground  for  presenting  this 
petition,  and  the  Court  is  strongly  impressed  with  the  justice, 
where  it  can  do  so,  of  allowing  costs  to  be  set  off. 

I  cannot  do  it  consistently  with  the  authorities  and  principles  of 
the  Court,  and  the  petition  must,  therefore,  be  dismissed  without 
costs. 


1862. 
Feb,  17. 

BolU  Court, 

Bom  ILLY, 
M.K. 

[460] 


BRADLEY  v.  MUNTON. 

(15  Beav.  460.) 

A  vendor  took  au  exception,  which  contested  the  validity  of  Ida  own 
title  :  Held,  that  it  was  iri-egular. 

This  suit  was  instituted  by  a  purchaser  for  the  specific  performance 
of  a  contract  for  the  sale  of  some  copyhold  property.  The  heir  of 
the  last  surviving  trustee  could  not  be  ascertained.      The  Master 


(1)  ea  B.  R.  82  (6  Beav.  &Oii). 


(2)  25  Ji.  E.  20  (I  Buss.  157), 


?0L.  XCU.] 
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found  in  favour  of  the  defendant's  title,  and  to  this  report,  the 
defendant  (the  vendor)  took  an  exception,  contesting,  in  fact,  the 
validity  of  his  own  title. 

Mr.  RoupeU  and  Mr.  Rasch,  in  support  of  the  exception,  argued, 
that  under  the  peculiar  circumstances,  it  was  not  possible  to  vest 
the  copyhold  in  the  purchaser,  under  the  13  &  14  Vict.  c.  60,  ss.  15, 
20,  28,  and  that  this  was  an  objection  to  the  title,  and  not  to  the 
conveyance.  [Avaine  v.  Brown  (i),  Sidehotham  v.  Bannngton  (2), 
Boicley  v.  Adams  (s),  and  other  cases,  were  cited.] 

Mr.  R.  Palmer  and  Mr.  Greene,  contra,  were  not  heard. 

The  Master  of  the  Bolls  said,  he  had  never  before  seen  an 
exception  in  which  a  vendor  asserted  his  title  was  bad,  and  that  he 
should  be  sorry  to  sanction  it ;  that  he  had  no  hesitation  in  saying, 
that  it  was  wrong  in  substance  as  well  as  in  form,  and  must  be 
overruled. 

As  to  the  question  of  conveyance,  he  did  not  see  the  difficulty, 
but  he  would  reserve  the  consideration  of  any  difficulty,  if  ever  it 
should  arise. 


Bradley 

V. 

MOMTON. 


WILLIAMS  V.  POWELL  (4). 

(15  Beav.  461--471  ;  S.  C.  16  Jur.  393.) 

An  executor  engaged  in  trade,  and  mixing  the  assets  with  his  own  at  his 
bankeTs',  charged  with  compound  interest  at  five  per  cent. 

The  testator  bequeathed  to  the  plaintiff  Anne  Williams,  his 
sister,  10,OOOZ.  He  also  gave  his  residuary  personal  estate  between 
Anne  Williams  and  William  Watkin  Williams,  and  he  appointed  the 
defendant  John  Powell  and  William  Parry  (deceased)  his  executors. 

The  testator  died  in  June,  1836,  and  in  the  same  year  John 
Powell,  his  active  executor,  sold  out  8,140{.  Consols,  part  of  the 
testator's  estate,  and  received  the  proceeds. 


1852. 
/'hb.  25. 

BolU  CouH, 

ROMILLT, 

M.K. 

[461] 


(1)  65  B.  R.  692  (14  Sim.  303). 

(2)  52  B-  R.  212  (3  Beav.  524). 
(3>  A^fiU,  p.  59. 

(4)  See  ante,  p.  473.  A  solicitor  re- 
ceiving' money  in  a  fiduciary  capacity 
and  paying  the  same  into  his  gener^ 
liuak  account  was  not  charged  with 
compound  interest  in  the  absence  of 
proof  that  he  had  made  any  profit  by 
employing  the  same  in  his  business, 


Burdick  v.  Oan-ick  (1870)  L.  R.  5  Ch. 
233, 39  L.  J.  Ch.  369, 1 8  W.  R.  387 ;  but 
where  the  income  of  a  fund  ought  to 
have  been  invested  compound  interest 
maybe  charged:  In  re  EmmeU'a  Estate 
(1881)  17  Ch.  D.  142,  60  L.  J.  Ch.  341, 
44  L.  T.  172 ;  In  re  Barclay  [1899]  1  Ch. 
674,  68  L.  J.  Ch.  383,  80  L.  T.  702,— 
O.  A.  S. 
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Williams  In  1839,  John  Powell  rendered  an  account  to  the  plainti£r, 
PowKLL.      whereby  he  charged  himself  with  the  10,000Z.  legacy. 

In  1845,  Anne  Williams,  having  made  repeated  application  for 
payment  without  success,  the  defendant  having,  under  various  pre- 
tences, evaded  payment,  filed  this  bill  against  John  Powell  and  the 
representative  of  William  Watkin  Williams,  stating,  that  the 
defendant  John  Powell  was  the  owner  of  two-thirds  of  the  Clydach 
Iron  Works,  and  had  embarked  the  testator's  estate  therein,  and 
that  he  had  deposited  with  his  bankers,  for  his  own  benefit,  parts  of 
[  *^<>2  ]  the  testator's  personal  ^estate.  The  bill  insisted,  that  the  defendant 
ought  to  be  charged  therewith  with  half-yearly  rests,  and  prayed  an 
account,  and  the  ascertainment  of  the  residue  and  of  balances  of 
the  testator's  estate,  from  time  to  time,  in  the  defendant's  hands,  or 
deposited  at  his  bankers',  or  embarked  in  the  Clydach  Iron  Works, 
and  that  John  Powell  might  be  charged  with  the  10,0002.  and  half 
the  residue  with  interest,  at  five  per  cent.,  with  half-yearly  rests,  or 
with  the  profits  made  by  the  use  of  the  money. 

The  defendant  denied  that  he  had  embarked  the  testator's  estate 
in  the  iron  works,  or  that  he  had  otherwise  used  the  same  for  his 
own  private  benefit,  except  that  the  sums  received  by  him  on 
account  of  the  personal  estate  had  been  carried  to  his  general 
account  at  his  bankers',  the  plaintiff  having  repeatedly  stated  to 
him,  that  she  depended  on  his  accounting  to  her  for  the  same  with 
interest  thereon.  And  he  submitted  to  pay  to  the  plaintiff  the 
legacy  of  10,000Z.,  and  one  moiety  of  the  amount  of  the  clear 
residue,  as  ascertained  by  the  account  made  out  and  rendered  to  the 
plaintiff  by  him,  together  with  interest  thereon  after  the  rate  of  five 
per  cent,  per  annum. 

The  defendant,  in  1846,  and  before  the  decree,  paid  the  sum  of 
21,728/.  into  Court. 

In  1849,  the  cause  was  heard  on  bill  and  answer,  when  the  Vicb- 
Changellor  of  Enoland  made  a  decree  directing  the  usual  accounts 
and  the  residue  to  be  ascertained ;  and  he  declared,  that  the  said 
defendant  John  Powell  was  personally  liable  to  pay  to  the  plaintiff 
the  legacy  of  10,000Z.,  together  with  one  moiety  of  what  the  Master 
[  ♦468  ]  should  ascertain  to  be  the  clear  *residue  on  taking  the  accounts, 
together  with  interest  thereon  at  the  rate  of  five  per  cent  per 
aimum,  from  the  expiration  of  one  year  after  the  decease  of  the 
testator. 

And  it  was  ordered,  that  the  Master  should  ascertain  and  state 
the  amount  of  the  balances,  or  sums  of  money  arising  from  the 
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personal  estate  of  the  said  testator,  which  had,  from  time  to  time, 
remained  in  the  hands,  possession,  or  power  of  the  defendant,  or 
which,  from  time  to  time,  were  due  from  him. 

And  it  was  ordered,  that  the  Master  should  take  an  account  of 
what  was  due  from  the  defendant  to  the  plaintiff  in  respect  of  the 
legacy  and  moiety  of  the  residue  of  the  personal  estate,  having 
regard  to  the  above  declaration ;  and  the  Master,  in  taking  such 
account,  was  to  make  half-yearly  rests,  and  charge  the  defendant 
John  Powell  with  interest  after  the  rate  of  five  per  cent,  per  annum 
in  respect  of  the  legacy  and  moiety  of  the  residue. 

In  November,  1849,  Lord  Cottenham,  on  appeal,  varied  this 
decree,  by  ordering,  simply,  the  usual  accounts  of  the  residue  to  be 
ascertained;  and  he  declared,  that  the  defendant  was  personally 
liable  to  pay  to  the  plaintiff  the  legacy  of  10,000/.,  with  interest  at 
five  per  cent.,  from  the  expiration  of  one  year  after  the  decease  of 
the  testator,  to  the  time  when  the  same  was  paid  into  Court.  And 
it  was  ordered,  that  the  Master  should  ascertain  what  was  due  in 
respect  of  the  said  legacy  and  interest  accordingly. 

And  it  was  ordered,  that  the  Master  should  ascertain  the  amount 
of  the  balances,  or  sums  of  money  arising  from  the  moiety  of  the 
personal  estate  of  *the  testator,  which  had,  from  time  to  time, 
remained  in  the  hands,  possession,  or  power  of  the  defendant  John 
Powell,  or  which  were  due  from  him;  and  the  decree  "was  to  be 
without  prejudice  to  any  question  as  to  the  liability  of  the  defendant 
to  pay  compound  interest  upon  the  legacy  of  10,000Z." 

In  1851,  the  Master  made  his  report,  whereby,  after  taking  the 
accounts  as  directed,  he  found  that  the  moiety  of  the  balances  of 
the  residue  in  the  hands  of  the  defendant,  for  the  several  years  from 
1837  to  1846,  was  as  follows: 


Williams 

V. 

Powell. 


[  •464  ] 


BALANCES, 
WUOLE. 

1837  i:2,768 

1838  1,852 

1839  2,058 

1840  9,884 

1841  10,666 

1842  10,994 

1843  10,985 

1844  13,b30 

1845  13,627 

18J6  Nil. 


MOIETY. 

i:l,384 
926 
1,029 
4,942 
5,833 
5,497 
5,467 
6,915 
6,813 
Nil. 


o 
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Williams     But  in  the  first  year  there  were  other  legacies  of  4,680Z.  unpaid, 
Powell,      which  were  reduced  to   1,600?.  the  next  year,  and  continued  to 
amount  to  1,400/.  down  to  1845. 
The  cause  now  came  on  for  further  directions. 

JV/r.  Stvarty  Mr.  Lloyd,  and  Mr.  Hallett,  for  the  plaintiff : 

The  executor,  in  1886,  without  any  necessity,  sold  out  stock 
belonging  to  the  testator,  and  retained  it.  He  had  12,768L  in  bis 
hands  at  the  end  of  the  first  year  (June,  1887),  and  he  retained 
larger  balances  down  to  1846.  He  submits  to  be  charged  with 
interest  at  five  per  cent.,  but  beyond  this,  he  ought  to  be  charged 
f  *<^^  ]  with  annual  *resfcs.  He  has  had  the  benefit  of  the  money  in  his 
iron  works  and  at  his  bankers' ;  and,  although  the  difficulties  in 
taking  the  account  prevent  the  plaintiff  having  the  profits  made,  she 
is  entitled  to  compound  interest.  The  monies,  though  placed  in  his 
bankers',  were  carried  to  his  general  account,  and  may  be  considered 
as  in  his  hands ;  he  therefore  had  the  advantage  of  the  money  as 
much  as  if  it  had  been  directly  employed  by  him  for  his  own 
benefit.  [Heighington  v.  Grant  (1),  Raphael  v.  Boehm  (2),  Walker  v. 
Woodicard  («),  and  other  cases,  were  cited.] 

Mr.  li.  Palmer  and  Mr.  Bates,  for  other  parties  interested  in 
the  residue. 

Mr.  Rovpell  and  Mr.  Shehbeare,  for  the  defendant : 

The  answer  states,  that  the  defendant  did  not  use  the  trust-funds 
in  trade,  though  he  mixed  them  with  his  own  money,  and  there  is 
no  evidence  to  contradict  his  assertion,  or  to  show  that  any  profit 
was  made  by  him.  In  Raphael  v.  Boehm,  there  was  a  distinct 
direction  to  accumulate ;  there  is  none  here ;  and  that  decision  has 
not  been  approved  of.  In  Domford  v.  Dojiiford  (4),  the  will  directed 
the  money  to  be  vested  in  the  public  funds,  yet  compound  interest 
was  not  directed.  [They  cited  Tehbs  v.  Caipenter  (5),  Crackelt  v. 
Bethune  (6),  and  other  cases  where  compound  interest  had  been 
refused  before  the  case  of  Walker  v.  Woodward  had  extended  the 
practice  to  cases  of  this  description.] 

[  467  ]        The  Master  op  the  Bolls  (without  hearing  a  reply)  : 

There  are  one  or  two  points  in  this  cause  as  to  which  I   iliink 

(1)  48  R.  R,  297  (5  My.  &  Cr.  258).     (4)  8  R.  B.  216  (12  Ves.  1*^7). 

(2)  8  B.  R.  95  (11  Ves.  92).  (5)  16  B.  R.  224  (1  Madd,  290). 

(3)  25  R.  B.  9  (1  Buss.  107).  (6)  21  R.  R.  241  (1  J.  &  W,  dS6)L 


VOL.XCII.]  1852.    CH.     15  BE AV.  467— 468.  515$ 

there  cannot  be  much  doubt.     I  am  not  disposed  to  differ  with     Williams 
Mr.  RoupeU  in  the  general  principles  he  laid  down  with  respect  to      powrll. 
the  mode  in  which  the  Court  deals  with  executors ;  but  the  question 
I  have  now  to  consider  is,  how  far  the  facts  bring  it  within  the 
principles  so  laid  down. 

It  is  very  important,  in  all  cases  where  an  executor  is  charged 
^ith  negligence  or  default  by  reason  of  his  retaining  trust-monies, 
to  consider  when  the  time  for  the  distribution  of  the  monies  has 
arrived.  Where  the  residuary  legatees  cannot  be  ascertained  so 
that  the  residue  may  be  divided  among  them,  or  where  the  fund 
belongs  to  infants,  and  is  not  divisible  until  they  attain  twenty- 
one,  then,  undoubtedly,  it  is  the  duty  of  the  executor  to  retain  the 
money  in  the  meantime,  and  the  mere  fact  of  retaining  the  money 
is  no  breach  of  trust  on  his  part ;  but  he  is  guilty  of  negligence 
if  he  does  not  make  it  productive  according  to  the  rules  of  this 
Court:  as,  for  example,  if  he  found  a  large  sum  of  money  at 
the  testator's  bankers',  and  did  not  invest  it  for  the  benefit  of  the 
estate. 

In  this  case  it  is  to  be  observed,  that  after  one  year  there  was  no 
duty  to  be  performed  whi^h  required  the  executor  to  retain  any 
money  in  his  hands ;  and  the  fit  and  proper  thing  then  was,  to  pay 
the  plaintiff  her  legacy  of  10,000Z.,  and  to  divide  the  residue  between 
the  two  residuary  legatees.     Agreeing,  however,  with  the  argument 
of   Mr.  lioupellj  that  where  the  C!ourt  makes   an  executor  pay 
interest  at  five  per  cent,  there  must  be  something  more  than  mere 
negligence,  and  something  ^amounting  to  a  breach  of  trust,  it  does       [  ^468  ] 
appear  to  me  to  amount  to  that  species  of  misconduct,  if,  in  defiance 
of  the  duty  which  he  has  undertaken  to  perform,  an  executor, 
having  ample  means  for  that  purpose,  and  there  being  no  debts, 
does  not  choose  to  pay  the  legacies  and  divide  the  residue.    Where 
without  excuse  the  executor  retains  the  money  uninvested  in  his 
hands,  this  Court  will  not  consider  it  a  mere  case  of  simple  negli- 
gence, as  it  would  where  the  purposes  of  the  trust  required  such 
retention. 

Bat  this  case  goes  much  further  than  that,  for  I  find,  by  the 
schedule  to  the  Master's  report,  that  in  the  first  four  months  after 
the  testator's  death  the  executor  received  a  sum  of  about  13,4082., 
a  part  of  which  arose  from  8,140Z.  in  the  funds,  and  that  he  applied 
no  part  of  it  towards  any  one  of  the  trusts  of  the  will.  The 
executor  would  have  been  justified  in  selling  out  the  stock  for  the 
purpose  of  paying  debts  or  legacies,  but  if  it  was  for  no  purpose 
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Williams     of  that  description,  then,  in  my  opinion,  the  executor  is  not  jnsti- 
Po^LL.      fied  ^  taking  a  large  sum  of  money  out  of  its  regular  and  proper 
investment,  and  in  paying  the  produce  into  his  own  bankers'.    My 
opinion  therefore  is,  that  where  the  executor,  having  no  diflSculty 
in  winding  up  the  affairs  of  the  estate,  has  a  large  avaUable  balance 
in  his  hands,  more  than  sufficient  to  pay  all  the  legacies  at  the  end 
of  the  first  year,  pays  very  few  of  them,  sells  stock,  and  pays  the 
money  into  his  own  bankers',  and  mixes  it  up  with  his  own,  he 
commits  a  direct  breach  of  trust.     I  therefore,  on  that  ground, 
should  be  of  opinion,  that  he  ought  to  be  charged  with  five  per 
cent,  interest  on  the  balances  which  he  retained  in  his  hands :  but 
I  am  also  of  opinion,  that  he  must  in  this  case  be  charged  with 
rests,  because,  though  he  says  he  did  not  employ  any  portion  of 
[  *469  ]      this  in  trade,  yet  he  admits  that  he  was  in  *trade,  and  that  he  paid 
the  trust-money  into  his  general  account  at  his  bankers'. 

The  principle  has  been  settled  in  one  or  two  cases  to  which  I  have 
been  referred,  and  the  Master  of  the  Bolls,  in  the  case  of  Roche 
V.  Hart  (1),  says,  "I  rather  agree  with  Lord  Loughborough,  that  if 
a  trader  lodges  money  at  his  bankers',  he  has,  in  effect,  a  benefit 
from  that.  As  he  must  generally  keep  a  balance  at  his  bankers', 
it  answers  the  purpose  of  his  credit,  as  if  it  was  his  own  money  ; 
and  I  should  hold  that  to  be  employment  in  his  trade."  And  in  the 
case  of  Sutton  v.  Sharpe  (2),  the  same  rule  was  enunciated  by  Sir 
John  Leach.  There  an  executor  who  was  a  trader,  after  paying 
certain  pecuniary  legacies  within  the  proper  time,  paid  the  residue 
into  his  bankers',  mixed  and  blended  with  his  own  monies. 
Although  it  could  not  be  ascertained  who  were  the  residuary 
legatees,  the  Court  held,  that  he  was  to  be  dealt  with  in  the  same 
manner  as  if  he  had  had  the  benefit  of  it  in  his  trade. 

Where,  therefore,  a  person  in  trade  sells  out  a  sum  of  money 
belonging  to  his  testator's  estate,  and  mixes  it  up  with  his  own 
balance  at  his  bankers',  and  there  is  no  evidence  of  what  the 
balance  at  his  bankers'  was,  it  appears  to  me,  that  the  burthen  lies 
on  the  executor  to  show,  that,  in  fact,  he  has  not  had  benefit  in  his 
trade  from  this  increased  balance  in  the  hands  of  his  bankers'.  I 
must,  therefore,  in  accordance  with  these  cases,  treat  this  as  if  the 
defendant,  being  a  trader,  had  had  the  benefit  of  those  balances  in 
his  trade.  When  that  is  the  case,  and  particularly  when  a  breach 
of  trust  has  been  committed,  which  I  am  of  opinion  this  was, 
[  M70  ]  then,  although  there  may  be  some  *question  upon  the  early 
(1)  11  Ves.  61.  (2)  25  E.  B.  19  (1  Buss.  146). 
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authorities,  yet  the  later  decisions  have  determined,  that  on  the  Williams 
residue  the  execator  must  be  charged  with  five  per  cent,  interest,  powbll. 
and  with  annual  rests.  The  Lord  Chancellor,  in  delivering  his 
judgment  in  this  case,  seemed  to  state,  that  though  it  could  not  be 
done  upon  the  admission  in  the  defendant's  answer,  yet  it  was  very 
possible  that  lie  might  be  charged  with  five  per  cent.  I  think  his 
judgment  says  nothing  whatever  respecting  annual  rests. 

I  intended,  in  the  early  part  of  my  judgment,  to  refer  to  the 
conduct  of  this  executor.  There  appears  to  have  been  great  mis- 
conduct in  the  manner  in  which,  by  the  pretences  in  the  corre- 
spondence, he  put  off  the  legatees  from  enforcing  payment  of  their 
claim  for  a  very  considerable  period,  and  that  forms  a  material 
ingredient  in  my  judgment. 

I  am  of  opinion,  that  the  plaintiff  is  entitled  to  the  legacy  of 
10,000/.,  with  five  cent.,  from  one  year  after  the  death  of  the  testator, 
until  it  was  paid  into  Court. 

Mr.  Stuart  : 

Your  Honour  gives  the  plaintiff  compound  interest  on  the  legacy 
of  lO.OOOi. 

The  Master  of  the  Bolls: 
No,  not  on  that. 

Mn  Stuart  : 

Lord  Cottenham,  in  his  judgment,  says,  ''I  reserve,  until  I  see 
the  report,  the  question  whether,  in  addition  to  the  five  per  cent., 
the  plaintiff  may  not  be  entitled  to  the  interest  on  the  interest  of 
the  10,000/.  legacy."  He  accordingly  reserved  the  question,  and 
the  decree  is  expressed  to  be  ''  without  prejudice  as  to  the  liability 
of  the  defendant,  John  Powell,  to  pay  compound  interest  upon  the 
said  legacy  of  10,000Z." 


Thb  Master  of  the  Rolls: 

I  thought  the  question  as  to  the  10,000Z.  legacy  was  concluded 
by  the  decree;  but  as  it  seems  to  have  been  reserved,  I  think  that 
the  same  principle  applies  to  the  legacy  as  to  the  residue.  The 
10,0001.  was,  in  fact,  a  balance  in  the  executor's  hands ;  and  there 
being  a  breach  of  trust  respecting  it,  the  same  principle  which 
induces  me  to  give  compound  interest  in  one  case,  would  make  me 
give  it  in  the  other. 

83—2 
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Williams 

POWBLL. 


As  to  the  costs,  Powell  must  have  his  costs  as  between  solicitor 
and  client,  so  far  as  the  suit  is  one  for  the  administration  of 
the  estate,  but  he  must  pay  the  rest  of  the  costs  as  between  party 
and  party. 


1S52. 
Teh.  19. 
il/rrii  15. 
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(15  Beav.  472—479.) 
[Rerened  on  appeal,  as  reported  in  2  D.  M.  &  G.  536.] 
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HOLLIDAY  V.  OVERTON  (I). 

(15  Beav.  480—486 ;  S.  C.  16  Jur.  346.) 

By  a  settlement,  made  on  the  marriage  of  a  widow,  having  children,  real 
estate  was  conveyed  by  her  to  a  trustee  cuid  his  heirs  upon  trust  for  her 
separate  use  for  life,  with  remainder  in  trust  for  her  children  as  tenants 
in  common  (omitting  the  limitation  to  their  heirs) :  Held,  that  they  took 
life-estates  only. 

The  rule,  that  the  estate  of  the  cestuis  que  trust  is  commensurate  with 
that  given  to  the  trustees,  is  inapplicable  to  limitations  in  a  deed ;  there- 
fore, where  an  estate  was  limited  to  trustees  in  fee,  but  the  trust  in  favour 
of  the  cestuis  que  trust  wanted  the  ordinary  words  of  inheritanoe :  Held, 
that  they  took  life-estates  only. 

Thb  question  now  under  discussion  was,  whether,  under  a 
marriage  settlement,  the  children  took  estates  for  life  or  in  fee. 
The  facts  of  the  case  were  as  follows  : 

In  1825,  Mary  Heafchcote,  a  widow,  being  about  to  marry  Edmund 
Drayton,  and  having  children  of  her  first  marriage,  a  settlement  of 
her  real  and  personal  estate  was  executed,  whereby,  after  reciting 
that  it  was  agreed  to  settle  the  property  for  her  separate  use  for 
life,  and,  after  her  decease,  for  making  ''  the  reversion  and  principal 
trust  a  provision  for  the  children  of  her  former  marriage  (subject, 
nevertheless,  to  a  power  of  appointment  on  the  part  of  Mary 
Heathcote,  by  will  or  testamentary  instrument,  to  be  executed  in 
manner  thereinafter  provided),"  she  proceeded  to  convey  the  pro- 
perty to  a  trustee,  his  heirs,  executors,  administrators,  and  assigns 
in  trust,  for  her  separate  use  for  life,  and,  after  her  decease,  in  trust 


(1)  Followed  in  In  re  Whiston's  Settle- 
merit  [1894]  1  Ch.  662.  63  L.  J.  Ch. 
273,  70  L.  T.  681,  42  W.  R.  327. 
But  the  intention  to  confer  absolute 
beneficial  interests  may  be  inferred 
from  other  passages  in  the  settlement : 
In  re  THngham's  Trusts  [1904]  2  Ch. 
487,  73  L.  J.  Ch.  693,  91  L.  T.  370; 


followed,  In  re  OUver'M  Settlement  [1905] 

1  Ch.  191,  74  L.  J.  Ch.  62.  Where  the 
trustee's  heirs  are  not  named  the 
equitable  fee  simple  does  not  pass  la 
the  beneficiaries:  In  re  Irwin  [190^^ 

2  Ch.  752,  73  L.  J.  Ch.  832,  whew 
the  cases  are  conveniently  colleded. — 
O.  A.  S. 
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for  each  persons  as  she  by  her  will,  during  the  intended  coverture,     Holliday 

should  appoint ;  and,  in  default  of  such  appointment, "  in  trust     otkbtok. 

for  the  children  of  Mary  Heathcote,  equally  to  be  divided  between 

them,  share  and  share  alike,  as  tenants  in  common,  and  not  as 

joint  tenants."     Mary  Heathcote  survived  her  second  husband,  and 

died  in  1848.     There  were  no  children  of  the  second  marriage.     *It       [  '481  ] 

was  on  a  former  occasion  held,  that  she  had  not  executed  the  power 

of  appointment  (i) :  and  the  question  then  arose,  what  estate  the 

children  took,  there  being  no  limitation  to  their  "  heirs."     The 

Court  thought  that  they  took  for  life  only ;  but  there  being  some 

doubt  as  to  the  real  terms  of  the  settlement,  the  case  was,  with 

the  permission  of  the  Court,  reheard  on  that  point  only. 

Mr.  IJxjyd  and  Mr.  Speedy  for  the  plaintiffs,  argued,  that  the 
children  took  life-estates  only. 

Mr.  Amphlett^  on  the  part  of  the  children,  now  argued,  that 
they  took  in  fee.  He  rested  his  argument  on  the  three  following 
points: 

First.  The  recital,  which  may  be  regarded  for  the  purpose  of 
controlling  the  operative  part  of  the  deed,  Fletcher  v.  Lord 
Sondes  (2),  shows  an  intention  to  settle  "  the  reversion  and  prin- 
cipal "  on  the  children,  i.e.  that  they  should  take  a  fee  simple ;  and 
the  settlement  being  executory,  and  the  estates  equitable,  there  is 
no  need  to  reform  it,  but,  in  this  Court,  full  operation  will  be  given 
to  it,  according  to  the  true  intention  of  the  parties. 

Secondly.  The  children  of  the  former  marriage  are  purchasers 
for  value,  Newstead  v.  Searles  (3),  and  in  the  declaration  of  the  uses 
to  such  purchasers,  the  omission  of  the  word  "  heirs  "  will  not 
deprive  them  of  the  fee.  [Upon  this  point  they  cited  some  old 
authorities  referred  to  in  the  judgment,  post,  p.  519.] 

Thirdly.  The  estate  of   the  cestuis  que  trust  is  commensurate        [  482  ] 
with  that  of  their  trustees.    [On  this  point  they  cited  Moore  v. 
Cleghom  (4)  ;  Knight  v.  Selhy  (5).] 

Mr.  Lloydy  in  reply  : 
The  settlement  is  executed,  and  not  executory,  and  the  estate  of 

(1)  See  anU  p.  17a  length.— O.  A.  S. 

(2)  30  R.  R.  32  (1  Bligh,  N.  S.  144).  (4)  76  li.  B.  160  (10  Beav.  423). 

(3)  1   Atk  265.      See  9  App.  Caa.  (5)  60  R.  B.  469  (3  Man.  &  G.  92). 
320,  where  this  case  is  reported  at 
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HoLLiDAT     the  children  is  limited  by  the  plain  words  of  the  trust,  which  canDot 
Otebtoh.     ^  extended  by  the  recital. 

Secondly.  The  children  of  a  former  marriage  are  not  within 
the  marnage  consideration »  or  purchasers  (]),  and,  if  they  were, 
they  are  purchasers,  not  of  the  fee,  but  of  the  estate  for  life  limited 
to  them  by  the  settlement. 

Thirdly.  The  rule  laid  down  in  Moore  v.  Cleghom  applies  to 
wills,  and  has  never  been  extended  to  the  construction  of  deeds. 

The  Master  of  thb  Bolls  said,  he  would  reserve  his  judgment 

March  90.      ThB  MaSTBR  OF  THE  BoLLS  *. 

[  488  ]  On  this  case,  I  reserved  my  judgment  on  one  point  only.    The 

question  originally  raised  by  the  claim  was,  whether  the  power 
given  to  the  wife  was  one  which  could  be  executed  by  her  when  not 
under  coverture,  and  I  was  of  opinion  that  the  words  of  the  deed 
limited  the  exercise  of  the  power  to  the  period  of  coverture.  Bat, 
in  the  course  of  the  argument,  it  appeared,  that  the  gift  over  in 
default  of  appointment  was  in  these  words,  viz. :  *'  In  trust  for  the 
children  of  Mary  Heathcote,  equally  to  be  divided  between  them, 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants,*'  and  not  containing  any  words  of  inheritance,  and  which 
therefore,  according  to  the  ordinary  rule  of  construction  in  such 
cases,  would  have  restricted  the  interest  taken  by  the  children  to 
life-estates.  The  claim  stood  over  for  the  purpose  of  Mr.  Amphlett 
considering  whether  any  distinction  could  be  found,  in  the  cir- 
cumstances of  this  case,  to  alter  or  prevent  the  application  of  the 
general  rule,  and  accordingly,  several  arguments  and  authorities 
were  adduced  for  this  purpose ;  but,  after  an  attentive  consideration 
of  them,  I  am  of  opinion,  that  they  do  not  affect  this  case. 

It  was  first  endeavoured  to  bring  this  case  within  the  rule  applic- 
able to  executory  instruments,  on  the  ground  that  this  was  ft 
contract  to  convey  the  fee,  and  that  the  children  were  purchasers 
within  the  contract.  There  is,  however,  nothing  executory  in  the 
frame  of  this  instrument.  It  is,  to  all  intents,  a  deed  executed, 
and  which  does  not  require  any  further  or  additional  instrument  to 
give  it  validity. 

It  was  further  contended,  that  upon  the  true  construction  of  this 
instrument,  the  children  must  be  considered  as  purchasers,  and 

[  •484  ]      that,  being  purchasers,  *this  gives  a  construction  to  the  declaration 

(1)  Johnson  V.  Legard,  18  B.  K  234  (T.  &  R  281). 
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of  trust,  which  will  vest  the  fee  in  these  children,  without  the  Holliday 
necessity  of  employing  any  words  of  inheritance  for  this  purpose :  overton. 
Sheppard's  Touchstone  (i),  and  a  passage  in  Shelley's  case  (2),  were 
cited  to  establish  this  position.  The  passage  in  Sheppard's  Touch- 
stone is  to  the  effect,  that  in  the  case  of  a  purchaser  for  valuable 
consideration,  a  declaration  of  the  use  to  the  purchaser,  omitting 
the  word  "  heir  "  will  not  deprive  him  of  the  fee.  Tlie  passage  in 
Coke's  Reports  is  to  the  same  effect.  It  refers  to  a  case  where  the 
words  of  the  instrument  are  governed  by  the  intent  of  the  parties, 
for  the  purpose  of  showing,  that  a  use  before  the  statute  of 
27  Hen.  YIII.  was  merely  regarded  as  a  trust.  It  is  to  this 
effect :  ''  that  a  man  shall  not  have  a  fee  simple  by  a  feoffment 
or  grant  without  these  words  *  his  heirs ; '  and  yet  the  law  is  plain, 
that  if  a  man  had  before  the  statute  of  27  Hen.  YIII.,  bargained 
and  sold  his  land  for  money  without  these  words  '  his  heirs,'  the 
bargainee  hath  a  fee  simple.  And  the  reason  is,  because  by  the 
common  law,  nothing  passeth  from  the  bargainor  but  a  use,  which 
is  guided  by  the  intent  of  the  parties,  which  was  to  convey  the  land 
wholly  to  the  bargainee;  and  forasmuch  as  the  law  intends  that 
the  bargainee  paid  the  very  value  of  the  land,  therefore  in  equity, 
and  according  to  the  meaning  of  the  parties,  the  bargainee  had 
the  fee  simple  without  these  words  '  his  heirs,'  as  it  is  held  in," 
&c. ;  and  then  he  refers  to  the  Year  Books  to  establish  that 
proposition. 

Undoubtedly,  if  the  children  mentioned  in  this  settlement  could 
be  considered  as  purchasers  within  the  meaning  of  that  word,  as 
employed  in  these  passages,  some  argument  might  be  founded  on 
those  authorities ;  *but,  in  truth,  the  observation  that  the  children  [  ♦486  ] 
are  purchasers  within  the  meaning  of  the  settlement  does  not 
advance  the  argument  a  single  step.  They  are  not  purchasers 
of  the  fee,  or  of  any  estate  of  inheritance  under  any  contract ;  but 
though  they  are  purchasers  within  the  marriage  contract,  they  are 
merely  purchasers  of  such  interest  as  the  settlement  gives  them, 
ivliich  brings  it  back  to  the  former  question,  viz.,  what  the  interest 
is  which  is  given  them  by  that  settlement:  and  this  is  a  mere 
question  of  intention. 

The  case  of  Newstead  v.  Searles{z),  to  which  I  am  also  referred, 
does  not  advance  the  case  beyond  what  I  have  already  stated. 

It  is  then  attempted  to  control  the  limitations  contained  in  the 

(1)  P.  522.  (3)  1  Atk.  265. 

12)  1  Co.  Bep.  100. 


520 


1862.     CH.     15  BEAV.  485^-486. 


B.B. 


HOLLIDAT 

9, 
OVEBTOM. 


[•486] 


deed  by  the  force  of  the  recitals  contained  in  the  deed  ;  but  even 
if  this  were  admissible,  it  would  not  advance  the  argument,  for  in 
these  recitals  there  is,  in  my  opinion,  nothing  leading  to  the  con- 
clusion that  the  children  were  to  take  the  fee  ;  on  the  contrary,  the 
recital  is  simply  for  the  purpose  of  making  a  provision  for  the 
children  upon  the  trusts  after-mentioned.  And  this  obviously 
leaves  the  trusts,  &c.  to  be  construed  according  to  such  import, 
as  the  Court  should  think  the  correct  one,  to  be  applied  to  the 
words  employed  in  them. 

The  cases  of  Challenger  v.  Shepherd  (1),  Knight  v.  SeU)i/(2),  and 
Moore  v.  Cleghorn  (8)  were  all  cases  of  wills  where,  upon  the  true 
construction  of  the  words  of  the  will,  the  Court  held,  that  the  fee 
passed  to  the  devisee,  although  the  word  "  heirs  "  was  omittei 
But  the  *rules  applicable  to  the  construction  of  wills,  or  of  execu- 
tory instruments,  are  not,  in  truth,  applicable  to  the  present  case, 
which  is  the  simple  case  of  a  deed  executed,  where  I  am  bound  by 
the  strict  rules  which  are  applicable  to  a  case  of  that  description. 

I  must  therefore  hold,  that  the  children  take  life-estates  only 
under  this  limitation,  in  default  of  the  due  execution  of  the  power. 

[An  appeal  was  presented  from  this  decision,  but  by  arrangement 
the  discussion  upon  this  point  was  dropped  upon  terms  that  the 
appellant  should  pay  the  costs  of  the  appeal :  see  16  Jar. 
at  p.  752.] 


1852. 
March  6,  16. 

Rollt  CauH, 

BOMILLT, 

M.R. 
[486] 


COUKTOY  V.  VINCENT  (4). 

(15  Beav.  4S6-489  ;  S.  C.  21  L.  J.  Cb.  291.) 

A  cheque  of  the  Accountant-Geueral  in  favour  of  A.  B.,  but  not  deliTered 
out,  ia  not  A.  B.'8  property,  so  as  to  be  liable  to  be  beized  by  the  sheriff 
under  the  provision  of  the  Judgments  Act,  1838  (1  &  2  Vict,  c  110),  s.  12. 
Leave  to  seize  such  a  cheque  refused,  but  a  stop  oi-der  was  granted. 

The  testator  directed  his  executors,  out  of  his  residue,  to  pay 
William  Courtoy  an  annuity  of  1201.  a-year  for  life,  and,  on  his 
decease,  to  cause  2,0002.  (being  as  near  as  might  be  the  amount  of 
the  principal  requisite  to  be  set  apart  for  the  payment  of  such  last- 
mentioned  annuity)  to  be  divided  amongst  his  children. 

The  testator  then  proceeded  :  "  And  in  order  the  more  effectually 
to  prevent  his  defeating  my  intention  in  his  favour,  and  to  prevent 
his  disposing  of  such  annuity,  or  making  it  subject  to  his  debts,  I 


(1)  8  T.  K.  oy7. 

(2)  60  R.  R.  469  (3  Man.  &  O.  92). 

(3)  76  B.  B.  160  (10  Beav.  ^23). 


(4)  Wtdgery  v.  Tep}^  (1«"7)  ti  Ch. 
D.  at  p.  37(1,  37  L.  T.  287,  25  W.  R- 
872. 
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do  hereby  direct,  that  the  same  shall  become  void  and  forfeited,  in      Courtot 
case  he  shall  sell  or  dispose  of  the  same."  Vikcent. 

A  sam  of  money  was  set  apart  in  the  cause,  for  securing  this 
annuity,  and  an  order  had  been  made  to  pay  the  annuity  to  William 
Courtoy. 

William  Courtoy  had  obtained  payment  out  of  Court  of  other 

money  belonging  to  the  petitioner,  Frederick  Courtoy,  which  he 

had  misapplied ;  whereupon,  the  petitioner  brought  an  action  against 

WiUiam  Courtoy,  and,  ♦on  the  22nd  of  December,  1851,  obtained       [  •^ST  ] 

final  judgment  for  519/.      He  thereupon  caused  a  Jieii  Jacias  to 

issue,  but  was  unable  to  discover  any  goods  on  which  it  could  be 

executed.    He  therefore  presented  a  petition,  stating  that  a  cheque 

for  the  sum  of  58f.  5s.  had  been  drawn  by  the  Accountant-General, 

which  was  then  remaining  in  his  office,  payable  to  William  Courtoy 

or  to  his  order,  and  being  the  amount,  less  income  tax,  of  the  half 

year's  payment  of  the  annuity  of  120Z.  of  William  Courtoy,  which 

accrued  due  on  the  1st  of  January,  1852,  and  the  cheque  was  then 

ready  to  be  delivered  to  William  Courtoy. 

The  petition  prayed  that  the  Accountant-General  might  not 
deliver  the  cheque  to  William  Courtoy,  but  that  the  sheriff 
might  be  allowed  to  seize  it  under  the  Jien  facias,  or  that  the 
Accountant- General  might  pay  the  58Z.  5s.,  and  all  subsequent 
payments,  to  the  petitioner,  until  his  judgment  should  be  satisfied. 

Mr.  Baggallay,  in  support  of  the  petition,  [referred  to  1  &  2 
Vict.  c.  110,  SB.  12,  14,  and  8  &  4  Vict.  c.  82,  and  cited  Watts  v. 
Jefferyes  Q)  and  Robinson  v.  IVood  (2)] . 

Mr.  Fooksj  cotitrd  :  [  4»8  ] 

As  to  the  existing  cheque,  the  Court  cannot  authorise  its  seizure, 
for  as  yet  it  does  not  belong  to  the  debtor.  The  creditor  can  have 
DO  greater  right  than  he  would  have  had,  if  the  debtor  had  executed 
an  assignment  of  the  annuity,  and  by  the  terms  of  the  will  the 
annuity  becomes  void  on  its  becoming  subject  to  his  debts. 

As  to  the  future  payments  of  the  annuity,  there  is  no  existing 
charge,  and  this  Court  has  no  jurisdiction  to  make  any.  Any 
charging  order  must  be  made  by  one  of  the  common  law 
Judges. 

The  Master  of  the  Bolls  said,  that  his  impression  was,  that  the 
petitioner,  on  the  statement  made  and  the  authorities  cited,  was 
(1)  S7  B.  B.  126  (3  Mac  A,  G.  372).  (2)  d9  R.  B.  530  (o  Beav.  388). 
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entitled  to  the  cheque;  that,  under  ordinary  circumstances,  the 
sheriff  might  seize  cheques  under  a  Jieii  facias,  but  in  the  case  of 
the  Accountant-General,  the  sanction  of  the  Court  was  required  ; 
that  the  Lord  Chancbllob  seemed  to  have  decided,  that  such  sanc- 
tion would  be  ^granted :  that  if  that  were  so,  he  was  bound  to  follow 
the  Lord  Chancellor's  decision.  That  he  would  restrain  William 
Courtoy  from  receiving  any  further  sums  out  of  Court  until  farther 
order,  and  would  make  inquiry  whether  he  could  authorise  the 
Accountant-General  to  draw  a  cheque  in  favour  of  the  petitioner, 
or  what  form  of  order  was  proper  to  make. 

The  Master  of  the  Bolls: 

I  have  communicated  with  the  Accountant-General,  and  I  find, 
that  in  Watts  v.  Jeffei-yes  the  cheque  had  actually  been  delivered 
out.  I  think,  that  a  cheque,  remaining  undelivered  in  the  hands 
of  the  Accountant-General,  is  not  the  property  of  the  debtor,  so  as 
to  entitle  the  sheriff  to  seize  it. 

I  cannot,  therefore,  authorise  the  sheriff  to  do  so,  but  I  will 
continue  the  injunction,  or  stop  order. 


1852. 
J/areh  6. 

Bolli  CouH. 

Ron  ILLY, 
M.R. 

[489] 


[  ^490  ] 


POTTEU  V.  BAKER. 

(15  Beav.  489—492.) 

A  testator  directed  his  property  to  be  invested  in  the  funds,  for  the  best 
advantage  of  those  he  should  after  name ;  and  he  bequeathed  50/.  a-year  to 
A.  for  life,  and,  after  her  decease,  then  that  the  50/.  a-year  should  go,  half 
to  B.  and  the  other  half  to  C. :  Held,  that  the  annuity  was  perpetual,  and 
that  B.  and  0.  were  entitled  to  such  a  sum  in  the  funds  as  woi^d  produce 
50/.  a-year. 

The  question  was,  whether  an  annuity  given  by  the  testator 
was  perpetual  in  point  of  duration,  or  limited  to  the  life  of  the 
legatee. 

The  testator  expressed  himself  as  follows  :  "  In  the  first  place,  1 
appoint  Mr.  Baker  and  Mr.  Wallis  *my  joint  executors,  that,  as  soon 
as  possible  after  my  decease,  that  my  freehold  house,  known  by  the 
'*  Bed  Lion,"  in  Parliament  Street,  Westminster,  in  the  county  of 
Middlesex,  be  let  on  lease,  at  the  option  of  my  executors,  for  the 
space  of  twenty-one  years  or  thirty-one  years,  which  they  may  be 
able  in  proportion  to  get  the  most  money  for.  In  the  next  place, 
I  leave  each  of  them,  my  executors,  lOi.  each.  And  all  the  money 
arising  from  goodwill,  fixtures,  plate,  china,  glass,  and  all  other 
eflfects  producing  from  my  said  freehold,  and  after  all  my  just  debts 
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and  funeral  expenses  are  paid,  these  my  executors  shall  put  the  Pottbb 
money  into  the  funds,  to  the  best  advantage  for  them  who  I  shall  baub. 
hereafter  name.  The  first  is  my  daughter  Mary  Ann  Wisehart.  I 
give  to  her  50/.  per  year,  and  to  be  paid  her  half-yearly,  as  long 
as  she  lives,  and  her  receipt  only  shall  be  a  discharge  to  my 
execators ;  and  after  her  decease,  then  that  50/.  per  year  shall  go, 
one  half  to  Elizabeth  Luckhurst,  and  the  other  half  to  Mary  Ann 
Ballard,  who  now  resides  with  me  here,  who  I  shall  name  after. 

'*The  next  place,  I  give  to  Elizabeth  Luckhurst,  of  No.  10, 
Brook  Street,  Lambeth,  50/.  per  year  for  she  and  her  three  children; 
and  after  her  decease,  the  money  shall  be  paid  to  each  of  them  as 
they  attain  the  age  of  one-and-twenty ;  but  if  either  of  them  die,  to 
be  paid  to  the  survivors. 

'*  In  the  next  place,  I  give  all  my  remaining  property  to  Mary 
Ann  Ballard,  whatever  it  might  produce,  either  from  the  rent  of 
the  house,  or  money  in  the  funds ;  and  she  shall  remain  in  the 
house  till  it  is  let,  if  she  thinks  proper ;  and  after  one  year,  I  wish 
the  house  to  be  sold  to  the  best  bidder,  and  the  money  to  be  put  in 
the  funds,  and  Mary  Ballard  to  receive  the  produce  of  it,  and  the 
money  to  be  divided,  after  her  ^decease,  amongst  her  four  children,  [  *49i  ] 
or  any  more  she  might  have  in  my  lifetime,  share  and  share  alike, 
£^  they  come  to  the  age  of  one-and-twenty." 

The  testator  died  in  1828.  Elizabeth  Luckhurst  died  in  1848, 
leaving  John  Charles  Potter  her  legal  personal  representative.  On 
a  former  occasion  (t),  Lord  Lanodalk  held,  that  the  second 
mentioned  annuity  of  50/.  given  to  Elizabeth  Luckhurst  and  her 
three  children  was  a  perpetual  annuity.  His  decision  was  afSrmed 
by  the  Lords  Justices. 

Mary  Ann  Wisehart  died  in  1882.  John  Charles  Potter,  the 
legal  personal  representative  of  Elizabeth  Luckhurst,  now  pre- 
sented a  petition  insisting  that  the  first  annuity  of  50/.  to  Mary 
Ann  Wisehart  for  life,  and  after  her  decease  to  Elizabeth  Luckhurst 
and  Mary  Ann  Ballard  equally,  was  also  a  perpetual  annuity,  and 
lie  claimed  a  moiety  of  the  fund  necessary  to  purchase  such  a 
[lerpetual  annuity  in  the  funds. 

ilfr.  iJ.  Palmer  and  Mr,  Selwyn,  in  support  of  the  petition. 

Mr,  RoupeUf  Mr.  Jessel,  and  Mr,  Osborne,  contra. 

Mr,  Hardy,  for  a  trustee. 

(1)  13  Beav.  273.     See  88  B.  R.  484. 
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PoTTKR  [Rawlings  v.  Jenn'mgs(l) ;  Robinson  v.  Hunt  (2) ;  Rishton  v.  Cobh{s); 

Bakbk.       Yates  v.  Maddan  (4)  ;   Stokes  v.  Heron  (5) ;    BlewUt  v.  Roberta  (6) ; 

/«n««  V.  MitchelHy);   Wilson  v.  Maddison  (8),  and  other  cases,  were 

cited.] 

[  492  ]       The  Master  of  the  Bolls  : 

As  to  the  annuity  in  question,  it  was  unnecessary  to  mention  the 
name  of  Mary  Ann  Ballard  if  it  was  to  fall  into  the  residue,  for 
she  was  residuary  legatee  for  life.  This  shows  she  was  not  to  take 
the  same  interest  in  the  annuity  as  in  the  residue,  and  if  she  took 
a  different  interest,  it  could  only  be  an  absolute  interest.  Elizabeth 
Luckhurst,  therefore,  took  the  same  species  of  interest 

I  agree  with  an  observation  made  by  Mr,  Osborne^  that  if  an 
annuity  be  given  to  one  for  life,  and  after  his  death  to  another 
simply,  the  latter  would  not  take  an  absolute  interest  in  the 
annuity;  but  where  there  are  other  circumstances  affecting  the 
construction,  they  are  not  to  be  wholly  disregarded,  and  they  may 
be  sufficient  to  show  an  intention  to  give  the  annuity  indefinitely. 
This  appears  from  Yates  v.  Maddan,  which  is  a  stronger  case  than 
the  present 

I  think  that  the  whole  scope  of  the  will  is,  to  portion  out  the 
property  amongst  the  three  persons.  There  is  a  gift  of  501.  in  the 
funds  to  one  for  life,  and  afterwards  it  is  to  be  divided  l)etween  two 
other  persons.  According  to  the  proper  construction  of  the  will, 
I  think  the  testator  intended  the  50Z.  a-year  to  be  perpetual,  and  to 
give  in  moieties  the  capital  producing  it. 


1852. 

March  5,  9. 

April  Itf. 

RolU  Ontrt, 

Roll  ILLY, 
M.R. 

[  4»3  J 


FORD  V.  STUART  (9). 

(J  5  Beav.  493—506  ;  S.  C.  21  L.  J.  Ch.  514.) 

A.  mortgaged  his  own  estate  for  5,000/.  for  the  benefit  of  B.,  and  B. 
(pursuant  to  an  agreement  to  that  effect  with  A.)  conveyed  his  estate,  no( 
only  as  an  indemnity  to  A.,  but  also  to  uses  for  the  benefit  of  his  own 
(B.'s)  children  and  their  issue :  Held,  that  there  was  a  sufficient  yaloabie 

(1)  9R.  R.  137  (13  Vea  39). 

(2)  55  R.  R.  13«  (4  Beav.  450). 

(3)  48  U.  R.  256  (5  My.  &  Cr.  145). 


(4)  «0  R  R.  166  (16  Sim.  613). 

(5)  69  R.  K.  83  (12  Cl.  &  Fin.  161). 

(6)  54  R.  R.  291  (Cr.  &  Pli.  274). 

(7)  5  R.  R.  360  (6  Ves.  464). 

(8)  60  R,  R.  198  (2  Y.  &  C.  C.  C. 
372). 

(9)  See  the  concluding  paragraph  of 


the  note,  ante,  p.  484,  as  to  the  effect 
of  56  &  57  Vict.  c.  21,  and  of  th^ 
Bankruptcy  Act,  1883,  upon  voluntarj 
settlements ;  and  see  /Vi«  ▼.  JeaJat^ 
(1876)  L.  R.  4  Ch.  483,  on  appeal,  a 
Ch.  D.  619,  4JS  L.  J.  Ch.  805,  25  W.  R 
427  ;  Bayspoofe  v.  Coilins  (1871)  L.  H. 
6  Ch.  228,  40  L.  J.  Ch.  289.  25  L.  T. 
282.— O.  A.  S. 
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consideration  as  between  A.  and  B.  to  support  the  limitations  to  B.'s  children,  Ford 

as  against  subsequent  purchasers  for  valuable  consideration  from  B. :  Held  r, 

also,  that  this  Court  would  have  specifically  enforced  the  whole  agreement       Stuart. 
at  the  suit  of  A. 

Four  deeds,  though  bearing  date  on  four  consecutive  days,  held  to  be 
necessarily  connected  together,  and  to  form  one  transaction. 

Thb  qnestion  in  this  case  was,  whether  a  deed  of  the  24th  of 
Janaary,  1882,  which  was  a  settlement  executed  by  Sir  Simeon 
Henry  Stuart,  whereby  the  reversion  of  a  large  family  estate,  of 
considerable  value,  was  conveyed  on  certain  trusts  for  the  benefit 
of  his  family,  was  void  under  the  statute  of  Elizabeth,  as  against  a 
subsequent  purchaser  for  valuable  consideration. 

It  appeared,  that  under  a  settlement  made  in  the  last  century, 
Dame  Frances  Stuart  was  tenant  for  life  of  the  family  estate,  with 
remainder  to  Sir  Simeon  Henry  Stuart  in  tail  male. 

In  1815,  Sir  Simeon,  on  his  marriage,  executed  a  settlement,  by 
which  a  sum  of  5,000Z.  was  secured  to  Samuel  Pryer  and  Arthur 
Henry,  to  be  held  in  trust,  for  the  younger  children  of  the  marriage. 
Sir  Simeon  at  the  same  time  covenanted  to  settle  a  jointure  or 
rent-charge  of  8002.  per  annum  on  his  estate  in  favour  of  his  wife. 
On  the  23rd  of  July,  1828,  Sir  Simeon,  without  the  concurrence 
of  the  tenant  for  life,  conveyed  the  estates  to  uses  to  secure  the 
jointure  of  800Z.  to  his  wife,  and  subject  thereto  to  himself  in 
fee.  He  thereby  acquired  a  base  fee  in  the  hereditaments  in 
question. 

In  January,  1882,  the  5,O0OZ.,  which  had  been  invested  in  the  [  494  ] 
purchase  of  6,889L  3«.  Consols,  was  standing  in  the  name  of 
Arthur  Henry,  the  surviving  trustee  of  the  settlement,  and  the 
transaction  in  question  then  occurred.  The  four  deeds  which 
effected  it  bore  date  respectively 'the  20th,  21st,  28rd,  and  24th  of 
January,  1832. 

By  the  first  deed,  bearing  date  the  20th  of  January,  1832, 
Sir  Charles  Saxton  borrowed  from  Arthur  Henry  the  sum  of 
5,1851.  3«.  4d.,  part  of  the  trust-monies,  and  he  secured  the 
repayment  thereof  with  interest  by  mortgage  on  his  Berkshire 
estate. 

On  the  following  day,  that  is,  on  the  21st  day  of  January,  1832, 
a  deed  was  made  between  Sir  Simeon  of  the  first  part,  William 
Stuart  of  the  second  part,  Sir  Charles  Saxton  of  the  third  part, 
and  E.  8.  White  of  the  fourth  part.  It  recited  that  the  5,185Z.  3«.  4rf. 
paid  to  Sir  Charles  was,  in  fact,  borrowed  for  the  use  of,  and  was 
^wholly  paid  to.  Sir  Simeon,  and  that  Sir  Charles  executed  the 
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Ford  deed  of  the  20th  of  January,  at  the  request  of,  and  as  security  for, 
Stuabt.  ^^^  Simeon,  and  that,  in  consideration  of  his  so  doing.  Sir  Simeon 
had  agreed  to  execute  the  indemnity  thereinafter  contained  ;  Sir 
Simeon  and  Mr.  Stuart,  his  trustee,  accordingly  granted  and 
demised  the  family  estates  (subject  to  the  life-estate  of  Dame 
Frances  Stuart,  and  the  rent-charge  of  800/.  in  favour  of  Dame 
Georgina  Stuart)  to  Sir  Charles  Saxton  for  a  term  of  two  thousand 
years,  for  the  purpose  of  indemnifying  Sir  Charles  Saxton,  and 
his  estate  and  effects,  against  the  repayment  of  the  sam  of 
5,1651.  3«.  4rf.,  and  interest  so  secured  to  Arthur  Henry  as  aforesaid, 
and  against  all  loss,  costs,  and  expenses  on  account  of  the  same. 

[  495  ]  In  this  state  of  things,  the  indentures  of  lease  and  release  of  the 

23rd  and  24th  of  January,  1832,  were  executed.  The  parties  to 
the  indenture  of  release  of  the  24th  of  January,  1832,  were  Sir 
Simeon  of  the  first  part.  Dame  Georgina  Stuart  of  the  second  part, 
Vernon  Dolphin  of  the  third  part,  William  B.  Ramsay  and  Thomas 
Pargiter  Dickinson  of  the  fourth  part,  and  Sir  Charles  Saxton  of 
the  fifth  part.  It  recited  the  deed  of  the  23rd  of  July,  1828 ;  it 
recited  the  deed  of  the  20th  of  January,  1832 ;  and  it  then  contained 
a  recital  in  these  words  :  "  And  whereas  the  said  Sir  Charles  Saxton 
consented  and  agreed  to  guarantee  the  payment  to  the  said  Arthur 
Henry,  of  the  said  principal  sum  of  5,185/.  Ss.  4</.,  and  the  interest 
thereof,  in  manner  aforesaid,  and  to  give  and  execute  the  said 
mortgage  security,  of  the  20th  of  January  instant,  of  his  real  estate 
therein  comprised,  in  consideration,  not  only  of  receiving  such 
indemnity  as  aforesaid,  but  also  in  consideration  of  an  express 
undertaking  and  agreement  by  the  said  Sir  Simeon  Henry  Stuart 
to  settle  and  assure  the  manor,  messuages,"  &c.,  thereinafter 
described,  *'  to  the  use  upon  and  for  the  trusts,  intents,  and  par- 
poses,  and  with,  under,  and  subject  to  the  powers  and  provisions 
hereinafter  contained,  in  order  to  secure  some  certain  provision 
for  the  children,  or  issue  of  the  said  Sir  Simeon  Henry  Staart  by 
the  said  Georgina  Stuart,  his  wife,  and  otherwise  as  hereinafter 
mentioned."  The  deed  then  recited  that  there  was  issue  of  Sir 
Simeon  by  Lady  Georgina  three  sons  and  three  daughters  only* 
mentioning  their  names ;  after  which,  it  was  by  this  indenture 
witnessed,  that,  in  pursuance  of  the  said  agreement,  and  in  order 
to  insure  a  certain  provision  for  the  issue  of  Sir  Simeon  by  the 
said  Dame  Georgina  Stuart ;  and,  in  consideration  of  the  said  Sir 
Charles    Saxton    having  so  as  aforesaid  made  and  executed   liio 

[  *i96  ]       indenture  of  mortgage  of  the  20th  of  January,  ♦1832,  and  havlQ^ 


TOL.  xcn.]  1852.    CH.    15  BEAV.  496—497.  5i7 


• 


by  his  covenant  rendered  himself    liable    to    pay    the    sum  of        Ford 

5,1852.  Ss.  4(2.,  Sir  Simeon  appointed  and  conveyed  the  messuages,      stuaby. 

lands,  and  hereditaments  in  question  (subject  to  the  life  estate  of 

Dame  Frances   Stuart,  and  the  jointure  of  8002.  per  annum  in 

favour  of  Dame  Georgina  Stuart,  and  subject  also  to  the  term  of 

years  for  securing  the  jointure  and  the  indemnity  to  Sir  Charles 

Saxton)  to  Dolphin  and  White,  their  heirs  and  assigns  for  ever,  in 

trust  for  Sir  Simeon  for  life,  with  remainder  to  trustees,  for  a  term 

of  three  thousand  years ;  remainder  to  the  first  son  of  Sir  Simeon 

for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male, 

with  similar  remainders  to  the  other  sons  of  Sir  Simeon  and  their 

issue  in  tail  male,  with  an  ultimate  remainder  to  Sir  Simeon  in  fee. 

The  trusts  of  the  term  of  three  thousand  years  vested  in  Bamsay 

and  Dickinson  were  declared  to  be  for  the  purpose  of  raising  5,000Z., 

and  interest  for  the  younger  children  of  the  marriage. 

Subsequently,  from  1842  to  1849,  Sir  Simeon  borrowed  consider- 
able  sums  of  money,  and  incurred  debts  to  a  large  amount  to  the 
plaintiff,  which  were  secured  by  various  deeds  executed  by  Sir 
Simeon,  and  charged  on  the  estates. 

In  the  month  of  January,  1848,  Dame  Frances  Stuart,  the 
tenant  for  life,  died,  and  Sir  Simeon  became  entitled  to  the  estates 
in  possession.  In  the  month  of  March  of  that  year,  he  executed  a 
disentailing  deed,  and  conveyed  the  property  to  the  plaintiff  for 
ninety-nine  years,  to  secure  the  money  due  to  him,  and  gave  him  a 
power  of  sale. 

Afterwards,  on  the  22nd  of  December,  1848,  Sir  Simeon  conveyed 
the  fee  simple  of  all  these  estates  to  a  *tru8tee  for  the  plaintiff,  to       [  *497  ] 
secure  the  money  due  to  him  ;  and  on  the  22nd  of  April,  1849,  he 
executed  a  further  deed,  which  was  duly  enrolled,  confirming  all 
the  alienations  for  value  already  made. 

In  December,  1848,  the  original  bill  was  filed,  and  the  question 
was,  whether  the  deeds  of  lease  and  release  of  the  23rd  and  24th  of 
January,  1832,  were  voluntary,  and  consequently  void,  under  the 
statute  of  27  Elizabeth,  c.  4,  as  against  the  subsequent  alienation 
for  value,  the  plaintiff,  when  he  advanced  his  money,  having  full 
notice  of  those  deeds. 

Mr.  Willcock  and  Mr.  F.  T.  Wliite,  for  the  plaintiff. 

Mr.  Toller,  Mr.  Webb,  Mr.  It.  Palmer,  Mr,    G.  L.  Russell, 
j/r-  1'ayUyi\  and  Mr.  Headlam,  for  the  several  defendants. 
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Ford  Mr.  WUlcock,  in  reply. 

Stuart. 

[Tbe   cases    cited    included   Pulvei-toft  v.  Pulrertoft  (1),  Doe  d. 

Otley  V.  Manning  (2),  Buckle  v.  Mitchell  (3),  Lister  v.  Turner  (4),  Do^ 

d.  Baverstock  v.  /io(/!?  (6),  Johnson  v.  Legard  (6),  Heap  v.   Tonge(7)t 

Davenport  v.  Bishopp{s),  Colyear  v.  Tfce  Countess  of  Mulgrave  (9).^ 

[  4»8  ]  The  Master  of  the  Rolls  reserved  his  judgment. 

jljyrtZ  19.      The  Master  of  the  Bolls  : 

The  question  in  this  case  is,  whether  the  deeds  of  lease  and 
release  of  the  23rd  and  24th  of  January,  1832,  are  voluntary,  and 
consequently  void  as  against  the  subsequent  alienations  for  value. 
The  plaintiff,  when  he  advanced  his  money,  had  full  notice  of  the 
settlement  of  January,  1832;  but  this,  it  was  admitted,  was 
immaterial,  if,  in  truth,  the  deeds  cannot  be  supported  by  any 
valuable  consideration.  It  also  is  admitted  by  the  plaintiff,  that 
the  estates  of  Sir  Simeon  are  liable  to  make  good  the  guarantee  to 
Sir  Charles  Saxton ;  but  it  is  contended,  that,  subject  to  this  charge 
of  5,185/.  39.  4d.y  and  to  the  jointure  of  800Z.  per  annum,  which  is 
now  at  an  end,  all  the  limitations  of  the  estate  are  voluntary  and 
void  as  against  subsequent  purchasers. 

In  support  of  this  view,  it  is  contended,  first,  that  no  valuable 
consideration  was  given  for  the  settlement  of  the  24th  of  January, 
1832,  by  Sir  Charles  Saxton ;  and,  secondly,  that,  even  if  a  valuable 
[  ♦J99  ]  consideration  was  *given  by  Sir  Charles  Saxton,  this  would  not 
support  the  settlement  in  favour  of  the  children,  because  they  could 
not  be  treated  as  purchasers  :  and  Johnson  v.  Legard  (6),  and  other 
cases  of  that  description,  were  referred  to  for  the  purpose  of 
supporting  that  doctrine. 

I  will  consider  the  latter  of  these  propositions  first.  There  is,  no 
doubt,  a  large  class  of  cases  which  establish,  indisputably,  that 
persons  collaterally  related  to  the  husband  and  wife  are  not  within 
the  consideration  of  the  marriage  contract,  and  there  is  no  question 
either,  that  the  consideration  of  marriage  is  the  highest  known  to 
the  law :  but  these  cases  do  not,  in  my  opinion,  apply  to  the  case 
of  a  purchase  for  money.    If  one  man  purchase  land  from  another 

(1)  11  B.  R.  151  (18  Vee.  92).  (6)  24  E.  E.  56  (T.  &  R  281), 

(2)  9  R.  R.  603  (9  East,  59).  (7)  89  E.  R  339  (9  Hare,  90>. 

(3)  11  R  R.  155  (18  Ves.  100).  (8)  60  R  E.  234  (2  Y.  A  C.  C  C. 

(4)  71  R  R  107  (5  Hare,  281).  451). 

(5)  47  R  R  687  (8  Ad.  &  EL  650).  (9)  44  R  R  191  (2  Kewi,  9Sy 
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for  value,  the  seller,  having  received  the  value  for  it,  cannot  contend        Fobo 
that  the  sale  is  voluntary,  for  that  the  purchaser  directed  the      stuart. 
conveyance  of  the  estate  to  be  made  to  a  person  who  has  not  con- 
tributed towards  the  purchase-money.      It  is  true,  that  such    a 
transaction  may  create  various  questions,  such  as  that  of  advance- 
ment between  a  parent  and  child;    but  these  are  all   questions 
between  the  purchaser  and  the  person  to  whom,  or  for  whose  use, 
the  estate  is  conveyed  ;  and  whatever  may  be  the  right  subsisting, 
or  the  questions  which  may  arise  between    the    purchaser    and 
conveyee,  the  seller,  who  has  received  his  price  for  the  land,  cannot 
complain  or  contend  that  the  sale  is  not  for  a  valuable  consideration. 
I  know  of  no  principle  of  law  or  equity  which  would  have  prevented 
Sir  Charles  Saxton  from  purchasing  an  estate  and  causing  it  to  be 
conveyed  by   the  vendor  to  uses  for  the  benefit   of  Sir  Simeon 
Stuart  and  his  family ;  nor  could  the  vendor,  if  he  received  valuable 
consideration  for  the  *conveyance,  be  heard  to  complain  of  that      [  *600  ] 
part  of  the  transaction  which  gave  the  conveyance  to  one  who  had 
paid  nothing.    This  distinction  is  well  drawn,  in  the  case  of  Heap 
v.  l^onge  (1),  by  V.-C.  Tubnbb,  who  points  out,  that  in  the  case  of 
marriage,  the  wife  cannot  be  considered  to  purchase  anything  on 
behalf  of  the  husband's  relations ;  but  that,  if  there  be  a  person 
who  distinctly  purchases  on  behalf  of  collaterals,  the  limitations  so 
purchased  are  good  and  binding  as  against  purchasers  for  value,  as 
in  the  case  of  Pulvertoft  v.  Ptdvertoft  (2). 

I  am  therefore  of  opinion,  if  it  shall  appear  that  Sir  Charles  Saxton 
gave  a  valuable  consideration  for  this  settlement,  that  the  settle- 
ment itself  will  be  supported  in  favour  of  the  objects  of  that  settle- 
ment against  a  subsequent  purchaser  for  value,  with  notice  of  its 
existence. 

If  this  be  established,  it  is  on  the  part  of  the  plaintiiff  contended, 
that  this  gives  peculiar  force  to  the  argument  urged  on  behalf  of  the 
plaintifif,  that  the  nature  of  the  consideration  to  Sir  Charles  Saxton 
to  support  this  deed  must  be  such  as  would  have  supported  it,  if  it 
bad  been  a  conveyance  of  the  Stuart  estate  to  him,  Sir  Charles 
Saxton,  in  fee  simple,  and  that,  in  such  a  case,  it  would  have  been 
set  aside  on  the  ground  of  inadequacy  of  consideration.  It  will,  in 
my  opinion,  be  convenient  to  consider  the  question,  in  the  first 
place,  without  reference  to  the  plaintiff,  but  to  examine  how  the 
roaiter  would  stand  as  between  Sir  Charles  Saxton  and  Sir  Simeon 
H*  Stuart  alone,  and  on  the  assumption  that  the  recital  contained 
(1)  89  R  B.  p.  349  (9  Hare,  104).  (2)  HE.  R.  151  (18  Vee.  92). 

B.S. — ^voL.  xcn.  34 
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Ford  in  the  deed  of  the  24th  of  January,  1882,  is  a  correct  statement 
Stuabt.  of  the  agreement  *made  between  them.  Could  Sir  Charles 
[  •501  ]  Saxton  have  maintained  a  bill  for  the  specific  performance  of  that 
contract  as  against  Sir  Simeon  H.  Stuart  ?  This  Court  will  not 
assist  a  volunteer,  and  consequently,  if  the  agreement  were 
voluntary,  no  suit  for  the  specific  performance  of  it  could  have 
been  maintained. 

The  state  of  the  case  was  this :  Sir  Charles,  on  behalf  of,  and  for 
the  benefit  of  Sir  Simeon,  had  borrowed  5,000Z. ;  he  had  made  his 
Berkshire  estates  liable  for  the  repayment  of  it,  with  interest,  and 
he  had,  by  his  covenant,  made  himself  personally  liable  to  pay  it. 
He  agreed  to  this,  in  consideration  not  only  of  Sir  Simeon  under- 
taking to  indemnify  him   against  the  consequences,  but  also  in 
consideration  of  his  settling  his  estate  upon  his  sons  in  the  manner 
already  stated.    No  doubt  could  be  entertained,  that  if  the  contract 
had  stopped  with  the  agreement  to  indemnify  Sir  Charles  Saxton 
against  the  consequences  of  his  having  borrowed  this  money  for  the 
benefit  of  Sir  Simeon  and  by  which  he  had  obtained  5,000Z.,  and  if 
the  agreement  had   not,  in   addition,  contained   the   subsequent 
provision  for  the  settlement  of  the  estate,  such  a  contract  could 
have  been  enforced  by  Sir  Charles.     But  no  matter  is  more  fully 
settled  in  this  Court,  than  that  a  contract  cannot  be  specifically 
performed  in  part ;  it  must  be  wholly  performed,  or  not  at  all,  and  a 
part  of  a  contract  may  be  of  such  a  nature  as  to  vitiate  the  whole. 
Is  then  the  circumstance,  that,  in  addition  to  the  indemnity  to 
which  Sir  Charles  Saxton  was  entitled,  he  has  contracted  for  a 
settlement  to  be  made  on  the  family  of  Sir  Simeon,  such  a  fact  as 
to  deprive  Sir  Charles  Saxton  of  the  rest  of  his  contract,  and  to 
make  him  a  loser,  to  the  extent  of  the  5,0002.  and  interest,  which 
he  had  borrowed  for  the  benefit  of  Sir  Simeon  and  paid  to  him  ? 
[  •Boa  ]       I  am  of  opinion  that  it  cannot  be  so  regarded,  but  that  Sir  *Charles 
would,  in  the  case  I  have  supposed,  have  been  entitled  to  a  decree 
enforcing  in  specie  the  whole  of  the  contract  he  entered  into.     This 
Court  could  not  have  permitted  Sir  Simeon  to  resist  the  performance 
of  it,  on  the  ground  that  this  ulterior  part  of  the  contract  is  a  maUer 
in  which  the  other  party  to  the  contract  had  not  any  interest  or 
concern,  and  that,  therefore,  though  he  had  contracted  for  it,  he 
was  not  to  have  it  performed. 

It  is  contended,  that  as  soon  as  Sir  Charles  obtained  the 
indemnity  from  Sir  Simeon,  which  was  completed  on  the  21st  of 
January,  1832,  Sir  Charles  was,  from  that  moment,  placed  in  the 
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same  position  as  if  he  had  never  borrowed  the  money,  that,  in        ford 
trath,  nothing  further  remained  to  be  done  to  restore  him  to  his      stuart. 
former  condition,  and  that  all  beyond  this  is  voluntary.     But  this 
does  not  appear  to  me  to  be  so. 

It  is  not,  I  think,  possible  to  sever  the  different  parts  of  this 
transaction,  and  regard  them  as  forming  separate  and  distinct  con- 
tracts.    The  four  deeds,  though  bearing  date  on  consecutive  days, 
are  necessarily  connected  together,  and  in  my  opinion,  form  one 
transaction.    Nor  is  the  position  of  Sir  Charles,  even  in  substance, 
the  same  after  the  deed  of  the  21st  of  January  was  executed  that 
it  was  before  he  borrowed  the  money.     He  still  remained  liable  to  an 
action  at  law  from  the  trustee  of  the  5,000^. ;  his  Berkshire  estates 
were  still  liable  to  make  it  good,  and  were  so  fettered  by  that  charge 
upon  them  as  to  render  them  less  marketable  and  less  available  for 
all  purposes  connected  with  the  transfer  of  land,  or  the  raising  of 
money  ;  the  next  day,  the  trustee  might  have  commenced  an  action 
on   the  covenant  against   Sir  Charles ;    he   might  besides  have 
brought  ejectment  to  obtain  possession  of  the  Berkshire  estates, 
*and  he  might,  in  addition,  have  filed  a  bill  of  foreclosure  in  this       [  •503  ] 
Court.     The  expense  of  all  these  proceedings,  and  of  raising  the 
money  necessary  to  defray  them,  would  have  fallen  on  Sir  Charles. 
It  is  true,  that  he  is  indemnified  out  of  the  Stuart  estates,  but  these 
estates  were  in  the  possession  of  a  tenant  for  life,  who  might  live  a 
great  length  of  time — who  did,  in  fact,  survive    this  transaction 
sixteen  years  ;  and  in  the  attempt  to  make  the  base  fee,  vested  in  Sir 
Simeon  subject  to  that  life-estate,  available  for  the  purpose  of 
enforcing  the  indemnity  given  to  him.  Sir  Charles  might  have  been 
compelled  to  embark  in  long  and  complicated  legal  proceedings,  the 
expense    and  delays  of    which  no  experience  could   adequately 
predict. 

It  is  impossible  to  say,  in  such  circumstances  and  with  the 
difficulties  which  might  arise  with  respect  to  the  title  of  the  Stuart 
property  and  of  various  or  rather  all  the  portions  of  it,  that  it  is 
certain,  that  the  indemnity  would  be  perfect;  still  less  could 
it  compensate  for  the  temporary  loss  and  anxiety,  which  might 
have  been  occasioned,  by  Sir  Charles  having  to  repay  the  sum  so 
lx>rrowed  from  Mr.  Henry,  before  the  Stuart  estates  could  be  made 
available  for  that  purpose. 

It  is  to  be  observed,  that  by  reason  of  Sir  Charles  consenting 
to  become  bound  and  joining  in  this  transaction,  great  advan- 
tages  were  derived  by  Sir   Simeon,  greater  facilities  and   more 
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FoBD  advantageous  terms  were  afforded  to  Sir  Simeon,  than  what  he 
8TUABT.  would  otherwise  have  obtained.  He  had  no  estate  in  possession, 
and  when  he  afterwards  borrowed  money,  he  was  compelled  to  do  so 
on  very  disadvantageous  terms.  Mr.  Henry  could  not  have  lent  the 
trust-money  to  Sir  Simeon  on  the  terms  on  which  he  obtained  it, 
nor,  indeed,  on  any  terms  which  did  not  give  the  trustee  a  present 
[  *»)4]  ample  ^security,  to  which  he  might  resort,  if  called  upon  before  the 
death  of  the  tenant  for  life,  to  divide  the  5,000/.  between  the 
younger  children  of  the  marriage. 

Taking  all  these  matters  into  consideration,  and  having  regard  to 
the  objection  to  which  I  have  already  referred  relative  to  the 
adequacy  of  the  consideration,  and  without  expressing  any  opinion 
upon  the  question  whether  it  would  have  been  sufficient  to  support 
a  sale  to  Sir  Charles  Saxton  for  his  own  benefit,  I  am  of  opinion, 
that  in  this  case,  considering  the  nature  of  the  transaction,  and  that 
it  is  one  in  which  a  proper  and  reasonable  settlement  is  made  of 
the  family  estates,  that  the  consideration,  even  if  it  were  inadequate 
for  the  purpose  of  supporting  a  sale  between  strangers,  would  be  suffi- 
cient for  the  purpose  of  supporting  the  settlement  so  made,  that,  as 
between  Sir  Charles  Saxton  and  Sir  Simeon  H.  Stuart,  if,  after  Sir 
Simeon  had  received  the5,000Z.,he  had  refused  to  execute  the  deed  of 
the  24th  of  January,  1882,  this  Court  would  (a  bill  having  been  filed  for 
that  purpose)  have  made  a  decree  compelling  the  specific  performance 
of  the  agreement  stated  in  the  recital  to  the  deed,  assuming  it  to 
have  been  proved,  that  that  agreement  was  duly  made  and  entered 
into  by  Sir  Charles  on  the  one  side,  and  Sir  Simeon  on  the  other. 

If  I  am  right  in  the  view  I  have  taken  as  between  Sir  Charles 
Saxton  and  Sir  Simeon  H.  Stuart,  the  next  question  is,  whether  the 
plaintiff  can  stand  in  any  higher  position  than  Sir  Simeon  would 
have  done ;  I  am  of  opinion  that  he  cannot,  and  that  the  deter- 
mination of  this  question  is  involved  in  the  conclusion  to  which 
I  have  already  arrived.  This  Court  could  not  have  compelled 
Sir  Simeon  to  make  a  settlement,  if  he  could,  on  the  next  day,  have 
[  *506  ]  defeated  it,  by  selling  the  ^property  to  a  purchaser  for  valuable 
consideration.  In  this  case,  the  plaintiff  does  not  complain  of  any 
fraud ;  he  was  perfectly  well  aware  of  the  existence  of  the  contents 
of  the  settlement  of  January,  1882,  when  he  advanced  his  money : 
and  though  this  does  not  affect  his  rights,  it  is  satisfactory  to 
reflect,  that  he  has  not,  through  misrepresentation,  been  induced  to 
advance  his  money  on  a  security  supposed  to  be  free  from  question. 
The  cases  which  have  been  cited,  on  the  whole,  support  the  view 
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I  have  taken  of   this  case.     The  case  of  Doe  d.  Bavei*stock  v.        Ford 
Rolfe  (i)  is,  I  think,  explained  hy  the  distinction  pointed  out  by      stuart. 
V.-C.   TuBNBB,  in  Heap  v.  Tonge  (a) ;  and   the  case   of  Roe  d. 
Hamerton  v.  Mitton  (3)  is  a  strong  case  in  favour  of  the  view  I  have 
taken,  and  is  cited,  with  approbation,  by  the  Lord  Chancellor  in  the 
case  of  MyddUton  v.  Lord  Kenyon  (4). 

Hitherto  I  have  assumed,  that  the  recital  to  which  I  have 
referred  contains  a  correct  statement  of  the  facts  between  the 
parties.  I  now  come  to  consider  whether  this  be  so  in  fact ;  and  if 
it  be  not,  whether  Sir  Simeon  or  the  plaintiff,  as  claiming  under 
him,  can  dispute  the  correctness  of  that  recital.  The  defendants  have 
gone  into  no  evidence  except  that  of  putting  in  the  deeds  in  question. 

The  plaintiff  has  gone  into  evidence,  but  no  part  of  it  negatives 
the  fact  of  Sir  Simeon  having  entered  into  such  an  agreement  with 
Sir  Charles  Saxton  as  is  stated  in  the  recital  in  question.  It  is 
contended,  that  the  evidence  of  the  deeds  themselves  disprove  the 
agreement  as  stated  in  that  recital,  but  I  am  not  of  that  ^opinion  ;  [  *606  ] 
and  even  if  evidence  had  been  given,  on  behalf  of  Sir  Simeon  or 
the  plaintiff,  to  disprove  the  fact  of  any  such  agreement  having 
been  entered  into,  I  should  have  doubted  whether  I  could  have 
attended  to  it  on  their  behalf.  The  fact  of  whether  such  an 
agreement  had  been  entered  into  between  Sir  Charles  and  Sir 
Simeon  must  have  been  known  to  them  at  the  time  when  they 
executed  the  deed  of  the  24th  of  January,  1832 ;  and  they  both 
executed  a  deed  containing  a  solemn  assertion  on  their  part,  that 
they  entered  into  that  agreement,  and  both  are,  I  think,  from  that 
time  and  in  a  matter  relating  to  this  deed,  estopped  from  alleging 
that  recital  to  be  false,  unless  they  could  show  that  it  was 
introduced  in  the  deed  executed  by  them  under  circumstances 
which  make  it  not  binding  against  them.  The  plaintiff  does  not,  I 
think,  in  this  respect,  stand  in  a  different  position  to  that  in  which 
Sir  Simeon  stands,  under  whom  he  claims. 

The  result  of  tbis  is,  that,  in  my  opinion,  the  deeds  of  the  23rd  and 
24th  of  January,  1832,  are  valid  and  binding  deeds,  that  they  are 
not  void  against  a  subsequent  purchaser  for  valuable  consideration. 
This  bill  consequently  fails,  and  must  be  dismissed,  as  against  the 
first  set  of  defendants  and  their  trustees,  with  costs,  but  without 
costs  as  against  Sir  Simeon  Henry  Stuart,  and  the  other 
defendants,  who  support  the  plaintiff's  view  of  the  case. 

(1)  47  E.  E.  687  (8  Ad.  &  El.  650).  (3)  2  Wils,  366. 

(2)  89  B.  H.  339  (9  Hare,  90).  (4)  2  Ves.  Jr.  391. 
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1862. 
April  24. 

EolU  Ccurt. 

ROUILLT, 
M.R. 

[507] 


[  •608  ] 


Tn  re  MILEHAM'S  trust. 

(15  Beav.  507—508.) 

A  tenant  for  life  of  a  fund  in  Court  was  transported  in  1838,  and  had  uot 
since  been  heard  of.  Upon  an  application  made  in  1852  by  the  remaiudermeu 
for  payment,  the  Court  would  only  direct  payment  of  the  dividends  to  them. 
and  requii-ed  an  undertaking  to  replace  the  amount  out  of  the  capital,  if 
the  tenant  for  life  should  be  still  alive. 

A  FUND  in  Coart  was  settled  on  William  Mileham,  for  life,  with 
remainder  to  his  wife  for  life,  with  remainder  to  their  children. 

In  1888,  William  Mileham  was  transported  for  seven  years,  and 
in  the  same  year  left  England  for  New  South  Wales.  In  a  letter 
written,  in  July,  1838,  on  board  ship,  to  his  family,  he  stated :  "  Yoa 
can  always  learn  whether  I  am  dead  or  alive,  by  applying  at  the 
Home  Department." 

His  family  had  never  since  heard  from  him,  but  they  had  been 
informed  at  the  Colonial  Office  that  he  had  fulfilled  the  period  of  his 
sentence,  but  had  not  since  been  heard  of. 

His  wife  died  in  1850,  and  their  children  now  petitioned  for  pay- 
ment to  them  of  the  trust-fund,  on  the  presumption  of  their  father 
being  dead. 

Mr.  Baggallay,  in  support  of  the  petition. 

Mr,  Ehviny  for  the  trustees. 

Mr.  Keene,  for  an  alleged  purchaser  of  the  reversion. 

The  Master  of  the  Bolls: 

I  will  not  now  dispose  of  the  capital,  but  I  cannot  refuse  to  order 
payment  of  the  future  dividends  to  the  ^children,  on  their  under- 
taking to  abide  by  any  order  of  the  Court  to  make  good  the 
dividends  received  by  them  out  of  their  shares  of  the  capital,  if  it 
should  hereafter  appear  that  their  father  is  still  alive. 


1862. 
March  8,  30. 


In  re  WAUGH. 

(15  Beav.  508—512.) 

[Under  the  old  law  relating  to  married  women  a  married  woman,  havinjr 
obtained  an  order  to  tax  without  the  intervention  of  a  next  friend,  was  ordered 
to  give  secux-ity  for  costs,  and  in  default  the  order  was  to  be  discharged.] 
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STUAET    V.    The   LONDON   and    NORTH-WESTERN 
RAILWAY  COMPANY. 

(JoBeav.  5ia— 524.) 
[Beversed  on  appeal,  as  reported  in  1  D.  M.  &  G.  721 ;  see  91  R.  R.  272.] 


1852. 
Feb.  21. 


MANT  V.  LEITH(l). 

(15  Beav.  524—529;  S.  C.  21  L.  J.  Ch.  719;  16  Jur.  302.) 

Under  a  power  to  invest  trust-money  **  on  real  securities,"  a  trustee  lent 
it  to  a  Railway  Company,  on  the  usual  assignment  of  the  "  undertaking/' 
tolls,  &c. — the  principal  not  payable  till  seven  years :  Held,  that  whether 
real  security  or  not,  the  investment  was  improper. 

When  trust-funds  are  invested  on  an  improper  security,  the  parties 
interested  have  a  lieu  on  the  securities  into  which  it  is  traced. 

A  married  woman  was  entitled  for  life  for  her  separate  use,  without 
power  of  anticipation,  with  power  to  consent  to  varying  the  investment  of 
the  trust-fund.  She  sanctioned  the  investment  on  an  improper  security : 
Held,  that  she  was  not  entitled  to  the  costs  of  a  suit  institute  1  by  her 
against  the  trustee  to  repair  the  breach  of  trust,  and  was  liable  to  pay  the 
costs  of  the  other  defendants. 

Undeb  a  settlement  made  in  1882,  the  plaintiff  Elizabeth,  the 
wife  of  Thomas  Mant,  was  entitled,  foi*  her  separate  use  and  withoat 
power  of  anticipation,  to  the  dividends  of  a  sum  of  4,0002.  Consols, 
vested  in  the  defendant  Leith,  as  surviving  trustee. 

The  settlement  contained  a  power,  with  the  consent  in  writing  of 
the  plaintiff,  to  sell  the  stock  and  invest  *the  produce  '*  in  any  of 
the  public  stocks  or  funds  of  this  kingdom,  or  on  real  securities." 
The  plaintiff  was  very  desirous  of  improving  her  income,  and  Mr. 
Leith,  with  her  distinct  consent,  sanction,  and  concurrence, 
expressed  in  a  letter  of  the  Slst  of  October,  1850,  advanced  8,700/., 
part  of  the  trust-money,  to  the  Great  Northern  Eailway  Company, 
who,  by  an  indenture  under  their  seal,  ''  assigned  unto  James 
Leith,  his  executors,  &c.,  the  said  undertaking,  and  all  future  calls 
on  shareholders,  and  all  the  rates,  tolls,  and  sums  of  money  arising 
from  their  Act,  and  all  the  estate,  right,  title,  and  interest  of  the 
Company  in  the  same,  to  hold,"  &c.,  until  the  sum  of  3,700/.,  with 
interest  at  four  and  a  half  per  cent.,  should  be  satisfied ;  but  the 
principal  was  not  to  be  made  payable  until  February,  1858. 

Disputes  having  arisen,  Mrs.  Mant,  by  her  next  friend,  instituted 
the  present  suit  against  Mr.  Leith,  her  husband,  and  the  other 
parties  interested  in  remainder,  praying  that   Mr.  Leith  might 


(I)  la  re  Salmon  (1889)  42  Ch.  D. 
3.jl,  38  W.  R.  150,  61  L.  T.  146;  Jn 
re  Whilthy  (18S6)  33  Ch.  D.  347  ;  affd. 


12  App.  Cas.  727,  57  L.  J.  Ch.  3:)0,  36 
W.  R.  721. 


1852. 
March  13. 

RolU  Gmrt. 

ROMILLT, 
M.R. 

[524] 


[  •626  ] 
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llAVT       restore  the  trast-fond  into  a  proper  state  of  investment,  and  make 
Leitb.       S^^  ^^J  1<>^>  ^^^  ^^^  payment  of  the  dividends  and  income  to  the 
plaintiff. 

Mr.  R.  Palmer  and  Mr.  'Terrell^  for  the  plaintiff,  and  Mr. 
SmytJUf  for  the  plaintiff's  husband  : 

This  is  not  sach  a  security  as  the  Court  will  sanction  in  the  case 
of  trust-funds.  It  is  not  a  "  real  security  "  within  the  meaning  of 
the  settlement,  but  a  security  dependent  on  the  success  of  a  mere 
commercial  speculation.  [They  cited  Doe  d.  Myatt  v.  The  St 
Helenas,  dtc.  Railway  Company  (l);  Russell  v.  The  East  Anglian 
Railway  Company  (2).  As  to  the  plaintiff's  authorising  the 
investment,  she  was  a  married  woman,  and,  considering  the 
nature  of  her  interest,  could  give  no  valid  or  binding  authority.] 

[626]  Mr.  Roupell  and  Mr.  Shebbeare^  for  Mr.  Leith,  the  trustee, 

[cited  Robinson  v.  Robinson  (a)]  : 
[  527  ]  7he  investment  was  made  by  the  trustee  at  the  instigation  and 

for  the  benefit  of  the  plaintiff,  who  acted  under  her  power  as  a  fem^ 

sole.     ♦     ♦     ♦ 

The  Mastbk  of  the  Bolls: 

I  am  of  opinion  that  this  was  not  a  proper  investment,  or  such  a 
one  as,  under  the  power  contained  in  the  settlement,  the  trustee 
ought  to  have  made.  Assuming  it  to  be  a  real  security,  which  I  am 
disposed  to  think,  though  I  express  no  opinion  on  the  point,  I  am 
of  opinion  that  it  is  not  sufficient  for  a  trustee  to  show  that  this 
is  an  investment  on  real  security.  There  are  various  other  things 
to  be  considered,  such  as  the  nature  of  the  property,  and  the 
different  conditions  which  may  affect  its  value ;  for,  although  the 
property  may  ultimately  turn  out  to  be  sufficient,  yet  it  may  be 
involved  in  litigation.  Whether  it  be  sufficient  or  not,  there 
are,  in  this  case,  circumstances  sufficient  to  show  that  it  is  not  a 
proper  investment.  Thus,  under  the  powers  in  the  Act  of  Parlia- 
ment, the  security  cannot  be  enforced,  in  the  ordinary  way,  by 
ejectment  or  foreclosure  ;  payment  cannot  be  demanded  for  seven 
years,  and  can  only  be  made  available  by  a  sale;  and  the  parties  in 
remainder  may  happen  to  become  entitled  to  receive  the  money 

(1)  57  R.  B.  699  (2  Q.  B.  364).  (3)  91  B.  E.  p.  82  (1  D.  M.  &  G.  26^:. 

(2)  87  R.  R.  39  (3  Mac.  &  G.  125). 
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before  the  expiration  of  that  time,  and  yet  may  be  unable  to  realise       Mant 
it  except  by  a  forced  sale,  and  possibly  at  a  great  disadvantage.  lbith. 

Taking  all  the  circumstances  into  consideration,  I  am  of  opinion  [  628  ] 
that  this  was  not  a  proper  investment  for  the  trustee  to  make.  The 
practice  of  conveyancers,  who,  in  modem  settlements,  think  it 
necessary  to  insert  a  special  power  to  invest  trust-monies  in  railway 
debentures,  also  confirms  this  view.  Being  of  opinion,  that  the 
trustee  was  not  justified  in  making  the  investment,  and  as  neither 
the  parties  in  remainder  have  or  could  sanction  it,  the  trustee  must 
replace  the  money  in  Consols. 

With  respect  to  the  plaintiff  (who  as  regards  this  property  was  a 
feme  sole),  she  distinctly  authorised  the  investment  by  her  letter 
written  to  Mr.  Leith,  which  contains  an  express  and  direct  authority 
to  make  this  particular  investment.  I  am  of  opinion  that  I  cannot 
permit  her  to  complain  of  the  species  of  investment,  on  the  ground 
that  she  did  not  know  what  she  was  about.  She  herself  requested 
the  trustee  to  make  it,  and  she  either  knew,  or  must  be  taken  to 
have  known,  that  the  investment  was  such  as  the  trustee  ought  not 
to  have  made.  I  can  give  her  no  costs  of  suit ;  and,  although  I 
cannot  make  the  trustee  pay  costs,  I  can  give  him  none.  It  was 
his  duty  to  protect  the  trust-fund;  and  if  one  cestui  que  trust 
induces  a  trustee  to  do  that  which  is  not  right,  it  can  be  no 
justification  for  the  breach  of  trust  as  regards  the  other  parties 
interested. 

I  give  no  costs  of  suit  to  either  side,  nor  do  I  allow  the  trustee  to 
retain  any  out  of  the  trust-fund.  The  other  defendants  must  have 
their  costs  from  the  plaintiff;  they  were  necessary  parties,  and 
were  brought  here  to  see  the  funds  replaced. 

Mr.  Leith,  having  replaced  the  fund,  must  account  for  such 
dividends  as  would  have  been  received  on  the  *4,000Z.  Consols  if  [  *629  ] 
they  had  never  been  sold.  The  cestuis  que  trust  are  entitled  to 
attach  the  debenture  for  the  purpose  of  replacing  the  trust-money, 
for  the  trust-fund  that  is  clearly  traced  into  it,  and  it  is  therefore 
ear-marked.  The  defendant  must  have  a  reasonable  time  to 
replace  the  fund ;  and  if  he  is  desirous  of  selling  the  debenture  to 
enable  him  to  replace  it,  the  Court  will  give  him  proper  facilities 
lor  that  purpose. 
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[b.b. 


1852. 
Mmreh  16, 17. 


1852. 
March  17,  18. 


MEWS  V.  MEWS. 

(15  Beav.  529—536.) 

Under  the  old  law  of  husband  and  wife  a  gift  might  be  made  by  a  hus- 
band to  his  wife,  which,  though  bad  in  law,  would  be  supported  in  equity. 
Though  the  property  did  not  pass  at  law,  yet,  in  equity,  a  husband,  being 
the  legal  owner,  might  become  a  trustee  for  his  wife,  and  if  by  clear  and 
irrevocable  acts  he  had  made  himself  a  trustee,  the  gift  to  his  wife  was 
conclusive. 


WHIELDON  V.  SPODE. 

(15  Beav.  537—540.) 

A  general  devise  and  bequest  to  A.,  B.,  and  C.  of  all  the  testatrix*s  real 

and  personal  estate  was  made  by  will  upon  trust,  to  pay  debts  and  then  the 

legacies  which  she  might  bequeath  by  any  codicil,  and  the  residue  was 

given  to  A.,  B.,  and  C,  her  executors,  in  equal  shares.     By  a  codicil  the 

testatrix  devised  her  Fradswell  estate  to  her  sister  for  life,  and,  after  her 

death,  to  be  sold  for  the  payment  of  legacies ;  and  she  then  bequeathed 

legacies  to  a  considerable  amount:  Held,  that  the  personal  estate  was 

not  exonerated,  so  as  to  make  the  Fradswell  estate  primarily  applicable 

to  the  payment  of  the  legacies. 

[It  was  admitted  that  there  was  nothing  in  the  will  which  could  exonerate  the 

personal  estate  from  its  primary  liability  for  the  payment  of  the  legacies,  and 

the  effect  of  the  codicil  was  shortly  stated  by  the  Master  of  the  Boixs  as 

follows:  '*  I  am  of  opinion  that  the  testatrix  merely  intended  by  the  codicil  to 

except  this  life  estate  (i.e.  in  Fradswell)  from  the  pa3rment  of  the  legacies  during 

her  sister's  life,  and  that  all  the  rest  remained  as  it  was  by  the  will." 

Under  these  circumstances,  a  fuller  report  of  this  case  seems  unnecessary. — 
O.  A.  S.] 


1852. 
March  19. 


The  ATTORNEY-GENEEAL  v.    The  COKPORATIOX 
OF  BEVEULEY. 

(15  Beav.  540-548.) 

[Reversed  on  appeal  by  the  House  of  Lords,  as  reported  under  the  title  of  Thf 
Mayor,  <tc  of  Beverley  v.  AU.-Gen,,  in  6  H.  L.  C.  310.] 


1852. 

March  19,  20. 
AjfTil  19. 

Bolh  OmH, 

ROMILLT, 
M.R. 

[548] 


BELL    V.    The    LONDON    and     NOKTH-WESTERN 
EAILWAY  COMPANY. 

(15  Beav.  548—558  ;  S.  C.  19  L.  T.  0.  S.  292.) 

A  railway  contractor  gave  his  bankers  a  letter  directing  the  Railway  Com- 
pany to  pass  the  cheques  which  might  become  due  to  him  *'  to  his  account 
with  the  Bank'* :  Held,  that  this  was  not  an  equitable  assignment,  but  that 
it  would  have  been  if  it  had  directed  the  cheques  to  be  passed  to  the  Bank. 

As  to  the  authority  of  a  secretary  of  a  Railway  Company  to  bind  the 
Company  by  an  admission. 

In  this  case, 

Mr.  IL  Palmer  and  Mr.  Cairns  appeared  for  the  Bank. 
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Mr.  lioupell  and  Mr,  Speedy  for  the  Eailway  Company.  Bkll 

r. 
Thb  London 
Mr.  Swanston  and  Mr.  Tennant,  for  the  assignees.  '^^^  N.-vv. 

Kailwat  Co. 

The  following  cases  were  cited :  Gardner  v.  Lachlan  (i) ;  Bujti  v.        [  549  ] 
Carralho  (2) ;    Lett  v.   Morns  (8)  ;    5?niiA    V.  Smith  (4) ;    £x   parte 
South  (5) ;  n  af«ow  v.  The  Duke  of  Wellington  («). 

The  Master  of  the  Bolls  reserved  judgment. 

Thb  Master  of  the  Bolls  :  AprU  19. 

The  plaintiff,  in  this  case,  is  the  public  officer  of  the  National 
Provincial  Bank  of  England,  suing  on  behalf  of  that  Company  the 
London  and  North-Western  Bailway  Company.  The  object  of  the 
suit  is  to  make  the  Bailway  Company  account  to  the  Bank  for  sums 
of  money  alleged  to  have  been  improperly  paid  to  Thomas  Burton 
l)y  the  Bailway  Company,  under  a  contract,  all  payments  under 
which  had  been  previously  assigned  by  Thomas  Burton  to  the 
Bank. 

On  the  12th  of  December,  1846,  Thomas  Burton  entered  into  a 
contract  with  the  Bailway  Company  for  the  construction  of  a 
]>ortion  of  the  line  of  the  railway  leading  from  Bugby  to  Peter- 
lK)rough  and  Stamford. 

The  terms  of  the  contract,  as  is  usual  in  these  cases,  are  very 
special ;  and  these  have  been  much  commented  upon,  with  relation 
to  the  items  of  the  account  between  Thomas  Burton  and  the  Bailway 
Company,  which  are  complained  of  by  the  Bank  and  justified  by  the 
Railway  Company ;  but  these  provisions  in  the  contract  are  material 
only  with  reference  to  these  items,  and  need  not,  in  this  place,  be 
more  particularly  referred  to. 

In  March,  1847,  Thomas  Burton  applied  to  the  Bank,  and  [  ^^^  3 
requested  them  to  furnish  him  with  an  advance  of  money,  for  the 
purx>ose  of  enabling  him  to  carry  his  contract  into  effect;  and, 
accordingly,  an  agreement  was  come  to  between  the  Bank  and 
Thomas  Burton,  by  which  they  agreed  to  open  an  account  with  him, 
and  to  allow  him  a  credit  of  4,000{.  on  that  account,  as  soon  as  he 
pave  an  order  to  the  Bailway  Company  to  pay  to  the  Bank  all 
monies  which  might  become  payable  on  account  of  their  contract, 
to  be  placed  by  the  Bank  to  the  credit  of  Thomas  Burton,  and  they 

y\)  4-2  R.  B.  124  (4  My. &  Cr.  129).  (4)  39  B.  R.  762  (2  Or.  &  M.  231). 

(2;  48  R.  R.  213  (4  My.  &  Cr.  690).  (5)  19  R.  B.  227  (3  Swanst.  392). 

(:i)  33  R.  R.  156  (4  Sim.  607)  (6)  32  B.  R.  293  (1  Riiss.  &  My.  602). 
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Bell        \?ere  to  charge  him  with  interest  on  the  balances  from  time  to  time 
The  London  ^^^  trom  him  to  the  Bank. 

iu?Lw^T^o  ^^  ^^^  ^^^^  ^*  March,  1847,  Thomas  Burton  gave  an  order  to 
the  Railway  Company  to  pay  the  monies  due  to  him  on  this 
contract  to  the  Bank,  the  terms  of  which  I  shall  have  to  notice 
presently. 

On  the  SOth  of  March,  1847,  the  Bank  sent  this  order  to  the 
Railway  Company,  with  a  request  that  the  receipt  of  it  might  be 
acknowledged,  which  was  accordingly  done  by  Mr.  Walker,  the 
secretary  of  the  Company,  on  the  81st  of  March,  being  the  following 
day. 

In  the  same  month,  and  a  few  days  previously  to  these  letters 
being  written,  Thomas  Burton  entered  into  a  second  contract  with 
the  Railway  Company  for  constructing  another  portion  of  this  line 
of  railway.  This  is  contract  No.  2  ;  but  the  agreement  between  the 
Bank  and  Thomas  Burton  had  relation  solely  to  the  payments 
which  might  become  due  under  contract  No.  1. 

The  first  payments  which  accrued  due  under  contract  No.  2  seem 
to  have  become  due  in  July  following ;  and  on  the  8th  of  July,  1847, 
Mr.  Walker  wrote  to  the  Bank  to  inquire  whether  the  monies  due 
to  Mr.  Burton  under  contract  No.  2  were  to  be  paid  as  he  might 
[  •661  ]  *direct,  to  which  the  Bank  returned  an  answer  in  the  aflBrmative. 
I  shall  refer  presently  to  the  terms  of  these  letters,  which  are 
material.  Shortly  afterwards  Mr.  Burton  fell  into  difficulties,  and 
the  Railway  Company  made  payments  in  respect  of  the  contract 
No.  1,  by  arrangement  with  Mr.  Burton,  which  the  plaintiff,  on 
behalf  of  the  Bank,  alleges  were  not  justified  by  the  terms  of  the 
contract,  and  contends,  that  with  respect  to  five  items  in  particular, 
these  sums  ought  not  to  have  been  paid  into  the  Bank.  In  the 
month  of  September,  1847,  the  works  were  stopped,  and  in  Deceml>er, 
1847,  Mr.  Burton  become  bankrupt. 

The  first  question  which  arises  in  this  state  of  the  case  is, 
whether  there  was  any  assignment  to  the  Bank  of  the  debt  due 
from  the  Railway  Company  to  Thomas  Burton ;  and  the  second 
question  is,  whether  any  notice  was  given  of  such  assignment  to  the 
Railway  Company,  for,  if  no  such  notice  was  given,  the  Company 
were  at  liberty  to  pay  as  Thomas  Burton  should  direct  them  to  pay ; 
and  if  these  questions  are  determined  in  favour  of  the  plaintiff,  a 
third  question  arises,  viz.,  whether  the  payments  made  by  the 
Railway  Company,  and  sums  retained  by  them,  sire  proper  to  he 
allowed  in  the  account  between  the  Company  and  the  Bank.     If  tiie 
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two  first  qaestions  are  determined  in  favour  of  the  plaintiff,  I  am  of        Brll 
opinion  that  the  third  question,  being  one  of  disputed  items  in  ^he  London 
taking  a  contested  account,  must  be  referred  to  the  Master,  and  I  ^^ilw^t^o 
shall  therefore  not  express  any  opinion  on  that  part  of  the  subject. 
The  first  two  points  are  those  on  which  alone,  it  appears  to  me, 
that  I  can  properly  be  called  upon  to  decide  in  the  present  stage  of 
the  cause.     If  these  questions  are  determined  in  favour  of  the 
plaintiff,  a  decree  must  be  made  to  account,  but  if  not,  the  bill  must 
be  dismissed. 

There  is  no  difficulty  in  stating  the  principles  of  law  applicable       [  ^^'^  ] 
to  such  cases,  but  there  is  occasionally,  as  there  is  in  the  present 
case,  considerable  difficulty  in  ascertaining  the  real  facts  of  the  case, 
and  how  far  these  principles  are  applicable  to  the  facts,  such  as 
they  may  appear  to  be. 

That  a  debt,  or  other  chose  in  action,  may  be  assigned  in  equity 
without  any  concurrence  on  the  part  of  the  debtor,  and  that  no 
particular  words  are  necessary  for  that  purpose,  have  been  settled 
by  a  long  series  of  decisions ;  and  the  first  question  I  have  to  con- 
sider is,  whether  the  letter  of  the  29th  of  March,  1847,  by  Thomas 
Burton,  being  sent  by  the  Bank  to  the  Railway  Company,  amounts 
to  snch  an  assignment. 

The  words  of  this  letter  are  these :  "  Tou  will  oblige  by  passing 
V.ie  cheques  that  may  become  due  on  my  contract  No.  1,  of  the 
Rugby  and  Stamford  Bailway,  into  the  National  Provincial  Bank 
of  England,  No.  112,  Bishopsgate  Street,  to  my  account  with  the 
Rugby  branch." 

If  the  letter  had  been  simply,  "  You  will  oblige  by  passing  the 
cheques  that  may  become  due  on  my  contract  No.  1  of  the  Bugby 
and  Stamford  Bailway  to  the  National  Provincial  Bank  of  England," 
I  should  have  thought  that  an  effectual  assignment  of  all  that  might 
l>ecoine  due  to  Thomas  Burton  under  that  contract  had  been  made 
to  the  Bank ;  but  this  order  directs  it  to  be  paid  to  the  account  of 
Thomas  Burton,  not  therefore,  as  it  appears  to  me,  doing  more 
khan  constituting  the  Bank  to  be  Thomas  Burton's  agents  for  the 
receipt  of  the  money. 

In  Ex  parte  South  (l),  and  in  Lett  v.  Morris  (2) ,  the  order  was  to 
pay  the  debt  to  the  third  party  unconditionally,  *not  to  the  third  [  ♦653  ] 
party  on  behalf  of  the  creditor,  or  to  be  held  by  him  for  the  benefit 
of  the  creditor  as  his  mere  agent  to  receive  the  money.  An  order 
of  that  description  would  always  be  revocable  by  the  person  giving 
(1)  19  B.  B.  227  (3  Swanst.  392).  (2)  33  B.  B.  156  (4  Sim.  607}. 
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Bell        it,  but  not  bo  ad  order  to  pay    to  the   third  person  absolutely. 
Thb  London  Biwn  v.  Can'olho  (i)  was  the  case  of  an  order  to  pay  to  a  third 
AKD  N.-w.    person  absolutely.    This  also  was  the  ease  of  Tibbits  v.  George  (2). 

If  a  creditor  employ  a  person  to  collect  the  debts  due  to  him,  and 
inform  the  debtor  that  such  person  has  authority  to  receive  the  debt 
due,  this  would  not  be  an  assignment  of  the  debt  to  the  agent,  even 
though  the  agent  should  be  a  credi  o  of  his  principal ;  but  the 
debtor  might,  with  propriety  and  witho  risk,  afterwards  pay  the 
debt  to  the  creditor,  or  to  any  fresh  agent  whom  he  might  appoint 
to  receive  it.  If  this  were  not  so,  the  result  would  be,  that  when 
once  any  person  had  authorised  an  agent  to  receive  a  debt,  the 
debtor  could  never  safely  pay  another  agent,  or  even  the  creditor 
himself,  without  receiving  proof  that  the  creditor  did  not  owe  any 
money  to  the  person  whom  he  first  had  constituted  his  agent  to 
receive  it. 

The  arrangement  made  between  the  Bank  and  Burton  is  thus 
stated  in  the  bill,  viz. :  "  That  the  Bank  would  allow  Burton  to 
open  an  account  with  them,  and  would  allow  him  a  credit,  on  such 
account,  to  the  extent  of  4,0002. ,  as  soon  as  he  gave  an  order  to  the 
Railway  Company  that  all  monies  which  might  become  payable  on 
account  of  the  works  comprised  in  contract  No.  1  should  be  paid  to  the 
Bank,  to  be  placed  to  the  credit  of  Thomas  Burton,  entered  in  account 
with  them  ;  and  the  Bank  were  to  charge  him  with  interest  on  the 
[  *hH  ]  balance  of  his  account."  At  the  time  when  the  *order  was  given 
there  was  no  debt  due  from  Thomas  Burton  to  the  Bank — the 
account  was  not  opened ;  it  was  to  be  opened  and  the  credit  given 
as  soon  as  the  order  was  given  to  the  Bailway  Company.  No 
notice,  however,  of  this  arrangement  was  given  to  the  Bailway 
Company.  It  is  not  only  not  proved,  but  it  is  not  even  alleged, 
that  any  communication,  either  verbally  or  in  writing,  was  given  by 
the  Bank  to  the  Railway  Company  of  any  such  arrangement,  or 
that  an  arrangement  had  been  made,  by  which  Thomas  Barton 
might  not,  if  he  thought  fit,  have  directed  the  payment  of  the 
money  due  to  him  under  the  contract  No.  1  to  be  paid  to  another 
Bank,  or  to  another  person,  whenever  he  thought  fit ;  nor  was  any 
notice  given,  that  on  the  faith  of  such  order,  any  advances  had  been 
made  or  credit  given  to  Thomas  Burton. 

If,  therefore,  the  matter  had  rested  on  this  letter,  and  the  adoption 
of  it  by  the  Railway  Company,  I  should  have  been  of  opinion,  that 
the  case  of  the  plaintiff  had  not  been  established  ;  but  subsequently, 
(1)  48  B.  E.  213  (4  My.  &  Cr.  690}.  (2)  o  Ad.  &  El.  107. 
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in  the  same  year,  in  July,  1847,  with  reference  to   the  contract        Bell 

No.  2,  which  Mr.  Burton  entered  into  with  the  Eailway  Company  the  London 

in  the  month  of  March  preceding,  and  shortly  before  the  letters  R^^^^y^o 

of  the  29th  and  80th  of  that  month,  Mr.  Walker,  the  secretary 

of  the  Railway  Company,  writing  from  the  oflSce  of  the  Company, 

and  apparently  on  behalf  of  the  Company,  sent  a  letter  to  the  Bank, 

which  was  in   these   words,    viz. :  **  I  received  some  time  ago  a 

letter  from  you,  informing  me  that  Mr.  Burton  had  directed  the 

monies  coming  to  him  from  his  No.  1  contract  to  be  paid  to  your 

Bank.    Mr.  Burton  has,  since  this,  taken  in  hand  another  contract, 

and  I  now   write  to   say,  that   I  presume   any   monies   coming 

otherwise  than  on  contract  No.  1  to  Mr.  Burton  can  be  paid  as 

he  may  direct.    Please  answer,  so  that  I   may  know  to-morrow, 

Friday,  before  dinner." 

It  would  appear  from  this  letter,  that  Mr.  Walker  did  not  put  the       [  555 

same  construction  on  the  first  letter  that  I  have  done,  and  that  he 

had  inferred  from  thence,  or  that  he  had  ascertained  otherwise,  that 

the  monies  paid  to  the  Bank  were  to  be  paid,  not  merely  as  agents 

of  Mr,  Burton,  but  that  they  had  a  right  to  direct  how  monies  due 

to  him  should  be  paid  to  him  under  contract  No.  1 ;  and  that  he 

supposed  that  a  similar  right  might  extend  to  payments  to  be  made 

under  contract  No.  2 ;  and  that  it  would  not  be  safe,  without  the 

permission  of  the  Bank,  for  the  Railway  Company  to  make  the 

payments  according  to  the  direction  of  Mr.  Burton ;  and  if  this  is 

to  be  treated  as  an  admission  by  the  Railway  Company  that  the 

former  letter  was  and  ought  to  have  been  treated  by  them  as  an 

assignment  to  the  Bank  by  Mr.  Burton  of  the  monies  due  to  him 

ixnder  contract  No.  1,  and  that  the  money  due  under  it  must  be 

paid  to  the  Bank,  or  that  they  had  otherwise  ascertained  that  an 

assignment  to  that  effect  had  been  made  by  Mr.  Burton  to  the  Bank, 

it  would  be  diflScult  to  get  over  the  effect  of  such  an  admission. 

The  answer  of  the  Bank  is  in  these  words:  "In  reply  to  your 
favour  of  the  8th  inst.,  I  beg  to  inform  you  that  any  monies  due  by 
your  Company  to  Mr.  Burton,  otherwise  than  on  contract  No.  1, 
maj  be  paid  as  he  directs." 

At  first  I  thougHl,  that  this  answer  implied  an  assertion,  on  the 
part  of  the  Bank,  that  the  monies  due  on  contract  No.  1  must  be 
paid  to  them ;  but  putting  the  two  letters  together,  it  appears  to  me 
to  l>«  110  more  than  an  answer  by  the  Bank  to  the  question  put  by 
tbe  secretary  of  the  Railway  Company,  and  that  unless  the  first 
letter  be  an  admission  by  the  Railway  Company  of  *their  knowledge       [  '556] 
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Bell        that  an  assignment  had  been  made,  binding  the  Railway  Company 

The  LoimoN  to  pay  to  the  Bank  everything  dae  to  Thomas  Burton  under 

BA^wAY^'a  co^^tract  No.  1,  the  subsequent  letter  of  the  9th  of  July  cannot  be 

treated  as  notice  by  the  Bank  to  the  Railway  Company  of  the  real 

effect  of  the  dealings  between  Thomas  Burton  and  the  Bank. 

I  turned  to  the  evidence  of  Mr.  Walker,  to  know  the  explanation 
he  gives  of  this  letter.    It  is  in  answer  to  the  6th  interrogatory, 
and  is  to  this  effect :  **  I  depose  as  follows,  that  is  to  say,  The  letter 
now  produced  and  shown  to  me,  marked  No.  8,  was  written  and 
sent  in  haste  by  me  to  D.  Robertson.    I  did  not,  at  or  previously  to 
writing  and  sending  such  letter,  refer  to  the  letter  of  the  29th  of 
March,  1847,  which  I  had  received  of  the  said   Thomas   Burton, 
respecting  the  payment  of  the  monies  due  or  to  become  due  to  him 
under  the  said  contracl;  No.  1,  or  to  any  copy  thereof ;  nor  had  I,  at 
the  time  when  I  wrote  and  sent  the  said  produced  letter  No.  8,  any 
distinct  recollection  of  the  purport  and  effect  of  the  said  Thomas 
Burton's  said  letter  of  the  29th  of  March,  1847.    I  kept  no  copy  of 
the  said  produced  letter  marked  No.  8.    I  wrote  such  letter  to  prevent 
mistake,  and  the  danger  of  transfer  of  monies  from  one  Bank  to 
another ;  and  I  so  wrote,  in  the  absence  of  the  said  Thomas  Burton, 
to  the  said  D.  Robertson,  looking  upon  him  simply  in  the  light  of 
the  said  Thomas  Burton's  agent  or  banker,  and  as  knowing  the 
course  of  his  affairs ;  and  in  writing  such  letter,  I  had  no  conception 
or  belief  that  the  said  Railway  Company  was  under  any  liability  to 
the  said  Banking  Company,  or  to  the  payment  of  any  monies  to 
such  last-mentioned  Company,  or  that  any  such  liability  was  set  up 
or  admitted  by  the  writing  of  such  letter." 
[557]  The  explanation  thus  attempted   to   be  given  is  certainly  not 

satisfactory ;  nor  does  it  appear  that,  except  for  the  receipt  of  the 
monies  to  be  paid  to  him  under  contract  No.  1,  the  Bank  had  acted 
or  assumed  to  act  as  agents  of  Mr.  Burton  ;  nor  does  it  appear  why 
Mr.  Walker  did  not  write  to  Mr.  Burton  directly,  to  obtain  his 
instructions  as  to  the  payment  of  the  monies  due  to  him  under  this 
2nd  contract. 

Upon  the  best  consideration,  however,  that  I  have  been  able  to 
give  to  this  case,  I  am  of  opinion,  that  this  letter,  though  it  has 
undoubtedly  occasioned  considerable  doubt  in  my  mind,  cannot 
alter  or  vary  the  effect  of  the  previous  order  of  the  29th  of  March, 
1847  ;  and  that  if  that  order  did  not  amount  to  an  assignment  to 
the  Bank  of  the  monies  due  under  the  contract  No.  1  to  Mr.  Burton, 
the  subsequent  letters  cannot  alter  the  true  and  proper  construction 
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of  that  order.    And  further,  I  am  of  opinion,  that  it  cannot  be        Bkll 
treated  as  an  admission  by  the  Railway  Company,  that,  by  other  the  London 
and  independent  means  distinct  from  the  letter  of  the  29th  of  j>*^^^"^' 
March,  they  had  ascertained  that  the  monies  due  to  T.  Burton 
under  contract  No.  1  had  been  irrevocably  assigned  to  the  Bank,  in 
the  absence  of  any  suggestion  or  trace  of  the  means  by  which  that 
information  had  been  given  to  the  Bailway  Company ;  nor  does  it 
appear  to  me,  that  it  would  lie  within  the  scope  of  Mr.  Walker's 
authority,    as   secretary  of  the   Bailway   Company,   to  bind  the 
Company  by  any  such  admission,  if  the  previous  letter  to  the 
Company  by  the  Bank  did  not  amount  to  notice  of  an  assignment  of 
the  sums  due  under  the  contract. 

In  the  whole  of  this  matter,  I  have  considered  that  this  is  a  case 
in  which  the  burthen  of  the  proof  properly  and  necessarily  lies  on 
the  Bank,  and  that  the  plaintiff  *is  bound  to  make  out  the  [*558] 
assignment  to  the  Bank  of  the  sums  due  under  the  contract  No.  1, 
and  the  communication  of  that  fact  to  the  Bailway  Company ;  and 
I  have  further  considered,  that,  except  by  such  first  letter,  no 
evidence  is  given  of  any  such  assignment,  or  of  the  communication 
of  any  such  assignment,  to  the  Bailway  Company. 

I  have  therefore  come  to  the  conclusion,  that  this  position  has 
not  been  established  by  the  Bank,  in  this  cause ;  and  being  of  that 
opinion,  the  result  is,  that  this  bill  must  be  dismissed:  but 
considering,  first,  that  the  ground  on  which  I  have  decided  this 
case  rests  upon  the  construction  of  the  letters,  this  point  could 
probably  have  been  determined  upon  demurrer ;  but  still  more  so, 
taking  into  consideration  the  letter  of  the  8th  of  July,  1847,  I  am 
of  opinion,  that,  though  the  bill  must  be  dismissed,  it  must  be 
without  costs. 


YOUNG  V.  E0BEET8(I). 

(15  Beav.  558—561.) 

A  mortgage  contained  a  power  of  sale.  The  mortgage  was  transferred, 
with  the  benefit  of  all  provisoes,  &c.  contained  therein.  The  mortgagor 
concurred  and  covenanted  to  pay  a  different  sum  on  a  different  day  :  Held, 
that  the  power  of  sale  still  existed,  and  that  a  good  title  could  be  made  upon 
a  sale  under  the  power. 

By  indenture  dated  the  25th  of  March,  1829,  Stallwood,  in 
consideration  of  1,000^.,  assigned  a  leasehold  property  to  Carpenter, 
upon  trust  to  permit  Stallwood  to  receive  the  rents  of  the  premises 

(1)  Boyd  V.  PttHe  (1872)  L.  B.  7  Ch.  385,  41  L.  J.  Ch.  378,  26  L.  T.  460. 
B.B. — VOL.  XCII.  9^ 


1852. 
March  23. 

RolU  Court. 

ROMILLY, 
M.R. 
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VocNo      until  the  same  shoald  become  liable  to  be  sold  ;  and  upon  further 

RoBKBTs.  trusts,  in  case  the  whole  or  any  part  of  the  principal  sum  of  1,000/., 
or  the  interest  thereon,  should  be  in  arrear,  by  the  space  of  three 
calendar  months,  that  then,  and  in  either  of  such  cases,  it  should 

r  *s^^  ]  be  lawful  *for  Carpenter,  "  his  executors,  administrators,  or  assigns," 
to  sell  the  premises,  and  after  paying,  out  of  the  purchase-money, 
the  costs,  mortgage-money,  and  interest,  to  pay  the  residue  to 
Stallwood.  And  it  was  thereby  further  declared,  that  every 
contract  should  be  valid,  though  Stallwood,  or  his  executors,  should 
not  execute  the  same,  join  therein  or  assent  thereto,  and  though  he 
should  dissent  therefrom ;  and  that  the  receipts  of  Carpenter,  "  his 
executors  or  administrators,  or  other  the  trustees  or  trustee  for  the 
time  being,  in  the  place  of  the  said  Carpenter,  to  be  appointed  by 
the  said  Carpenter,  his  executors,  administrators,  or  assigns,  as 
being  entitled  thereto,  or  to  the  receipt  of  the  principal  money, 
should  be  a  sufficient  discharge,  and  that  the  persons  paying  the 
said  monies  should  not  be  obliged  to  see  to  the  application  thereof, 
or  be  obliged  to  inquire  into  the  necessity  for  or  propriety  of  any 
sale." 

Stallwood  also  covenanted,  that  he  would,  upon  the  25th  day  of 
March,  1843,  or  (if  either  party  thereto,  his  executors  or  adminis- 
trators, should  give  six  calendar  months'  notice  in  writing  in  that 
behalf  unto  the  other  party  his  executors  or  administrators,  then) 
on  the  25th  of  March,  1886,  pay  T.  Carpenter,  his  executors, 
administrators,  or  assigns,  the  1,000Z.,  and  would  pay  Carpenter, 
his  executors,  administrators,  or  assigns,  interest  on  the  1,000/., 
from  the  date  of  the  indenture,  at  the  rate  of  five  per  cent,  per 
annum,  to  be  payable  thenceforth  by  equal  half  yearly  portions  on 
the  25th  day  of  September  and  the  25th  day  of  March  in  each  year. 
This  mortgage  was  afterwards  transferred,  by  an  indenture  dated 
the  24th  day  of  April,  1843,  indorsed  on  the  indenture  of  the  25th 

[  ^560  ]  day  of  March,  1829.  This  transfer  *purported  to  be  made  between 
the  executors  of  Carpenter  of  the  first  part,  Stallwood  of  the  second 
part,  and  Young  of  the  third  part,  but  it  was  not  executed  by 
Young.  After  reciting  that  900/.  was  due  on  the  security,  all 
interest  thereon  having  been  satisfied  up  to  the  day  of  the  date 
thereof,  and  that  the  executors  having  required  payment.  Young 
had  agreed  "to  advance  and  pay  off  the  same,  upon  having  an 
assignment  of  the  said  principal  sum  and  interest,  and  of  the 
securities  for  the  same  as  therein  mentioned,"  the  executors  of 
Carpenter,  at  the  request  and  by  the  directiqu  of  Stallwood,  aaaigned 
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to  Young  the  "  9002.,  and  the  leaseholds,  and  all  the  estate/'  &c.  Toukg 
&C-,  together  with  the  within  mentioned  security,  and  indenture  of  bobbrts. 
lease  therein  referred  to,  and  the  full  benefit  and  advantage  of  all 
and  every  the  covenants,  provisoes,  declarations,  and  agreements 
contained  in  the  same  respectively,  and  all  other  security  and 
securities  for  the  said  sum  of  900/.  and  the  interest  thereof,  **  to 
hold  the  same  in  as  full,  ample,  and  beneficial  a  manner  as  they> 
the  executors,  might  or  could  have,  if  that  indenture  had  not  been 
made ;  but  subject,  nevertheless,  to  the  right  or  equity  of  redemption 
of  Stallwood,  then  subsisting  in  the  same  premises  under  or  by 
virtue  of  the  proviso  or  condition  contained  in  the  within  written 
indenture." 

Stallwood  covenanted  that  he  would,  upon  the  26th  day  of  March, 
1857,  or,  if  either  party  thereto,  his  executors  or  administrators, 
should  give  six  calendar  months'  previous  notice  in  writing  in  that 
behalf  unto  the  other  party  thereto,  his  executors  or  administrators, 
then,  on  the  25th  day  of  March,  1850,  pay  to  Young  the  900Z.,  with 
interest  for  the  same,  from  the  day  of  the  date  of  the  indenture, 
after  the  rate  and  at  the  time  limited  by  the  within  written  indenture 
of  ^mortgage,  and  according  to  the  true  intent  and  meaning  of  the  [  *r>6i  ] 
deed  of  transfer.  The  mortgage  was  afterwards  reduced  by  payment 
toSOOZ. 

Both  Young  and  Stallwood  died.  On  the  2nd  day  of  September, 
1851,  the  half  year's  interest  on  the  sum  of  800Z.,  due  on  the 
24th  of  April,  1851,  remained  unpaid,  whereupon  the  plaintiff,  the 
executrix  of  Young,  without  the  concurrence  of  the  personal 
representative  of  Stallwood,  and  without  any  notice  to  pay  up  the 
principal,  sold  the  property  by  auction  to  the  defendants. 

The  executor  of  Stallwood  refused  to  concur  in  the  sale,  and  the 
defendants  contended,  that  in  this  state  of  circumstances,  the 
plaintiff  had  not  shown  a  good  title  to  the  leasehold  premises,  or,  at 
any  event,  that  the  plaintiff  was  not  entitled  to  compel  the  defen- 
dants to  complete  the  purchase,  without  the  concurrence  of  such 
executor  in  the  assignment  to  them. 

The  question  stated  for  the  opinion  of  the  Court  was :  Whether 
the  plaintiff,  as  the  executrix  of  Young,  was  competent  alone,  and 
without  the  concurrence  of  the  legal  personal  representative  of 
Stallwood,  to  make  a  good  title  to,  and  effectually  assign,  the 
premises  to  the  purchasers. 

Mr.  Uoyd  and  Mr.  Toller^  for  the  vendor,  contended  that  the 
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extinguished.     It  bIiows  merely  the  importance  of  avoiding  the 
present  question  by  the  introduction  of  words  recognising  the  power. 
I  am  of  opinion,  that  a  good  title  can  be  made. 


1862. 

March  28,  27 

Alay  22. 

Rolls  Court, 

ROMILLT, 

M.R. 

[665] 


MONTAGUE   v.  MONTAGUE  (i). 

(15  Beav.  565— 575.) 

The  presumption  ie  against  double  poHions,  and  the  burthen  of  proof  lies  on 
those  who  contend  for  two  portions,  to  show  that  this  presumption  is  rebutted. 

The  confirmation  of  a  will  by  a  codicil  does  not  revive  a  legacy  adeemed 
in  the  interval  between  the  will  and  codicil. 

In  1842,  a  parent  having  a  power  to  appoint  two  separate  sums  of  5,000/. 
and  10,000/.  amongst  his  children,  made  his  will,  by  which  he  appointed  the 
5,000/.  to  James,  and  the  10,000/.  between  Theodosia  and  Catherine.  In 
1844,  he,  by  deed,  appointed  the  5,000/.,  which  he  had  before  appointed  by 
will  to  James,  to  Theodosia.  In  1846,  he,  by  codicil,  confirmed  his  will, 
and  he  died  in  1847.  Theodosia  claimed  the  two  sums  of  5,000/.,  but  James 
contended,  first,  that  she  was  bound,  by  election,  to  give  efPect  to  the 
bequest  of  5,000/.  to  him,  or  to  relinquish  the  5,000/.  given  her  by  the  will ; 
and,  secondly,  that  the  appointment  of  18-14  was  a  satisfaction  of  the  legacy 
of  5,000/. :  Held,  that  no  case  of  election  had  arisen,  but  that  the  legacy  to 
Theodosia  was  satisfied,  and  the  amount  unappointed. 

On  a  maiTiage,  two  separate  sums  were  provided  by  two  separate  deeds, 
for  the  portions  of  younger  children,  and  each  deed  contained  a  hotchpot 
clause :  Held,  that  these  clauses  wore  separate  and  distinct,  and  operated 
only  on  the  fund  contained  in  each  settlement  respectively  (2). 

This  case  was  argued  by  Mr.  Campbell  and  Mr,  Druce^  for  the 
plaintiff. 

Mr.  li.  Palmer  and  Mr.  KenyoUy  for  James  Montague. 

Mr.  Roupell  and  Mr.  Yoxmge,  for  Mr.  and  Mrs.  Greaves. 

Mr.  Lloyd  and  Mr.  Anstey,  for  other  children. 

Mr.  Elmsley  and  Mr.  Berrey,  for  Lady  England. 

Mr.  li.  Palmer,  in  reply. 

The  following  cases  were  cited :  Welby  v.  Welby  (3) ;  Laurie  v. 
CliUton  (4) ;  Piatt  v.  Piatt  (5)  ;  Pattison  v.  Pattison  (6) :  Poivys  v. 
Mansfield  (7). 

The  Master  op  the  Rolls  postponed  his  judgment. 

(l)  In  re  Ashton  [1897]  2  Ch.  374,       1  Ch.  946,  66  L.  J.  Ch.  446,  76 L.  T.  757. 


66  L.  J.  Ch.  731,  on  appeal  [1898]  1 
Ch.  142,  67  L.  J.  Ch.  84,  77  L.  T.  582 ; 
In  re  Moses  [1902]  1  Ch.  100,  71  L.  J. 
Ch.  101,  85  L.  T.  596,  C.  A. 

(2)  fn  re  Marquis  of  Bristol  [ISdll 


(3)  13  R.  R.  58  (2  V.  &  B.  187). 

(4)  Aute,  p.  305. 

(5)  30  R.  R.  197  (3  Sim.  503). 

(6)  36  R.  R.  241  (1  My.  &  K.  12), 

(7)  45  R.  R.  277  (3  My.  &  Ci-.  359). 
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Th£  Master  of  the  Bolls:  Montague 

The  questions  which  arise  in  this  case  are,  whether  the  defen-    ifoNTAauE. 
dant,  Lady  England,  is  entitled  to  two  sums  of  5,000i.  each — one       May  22, 
under  the  will  of  her  father,  and  the  other  under  a  deed  of  appoint-        [  566  ] 
ment;    or  if  she  be  not  so  entitled,  whether  she  is  put  to  her 
election  to  choose  whether  she  will  take  adversely  to  tlie  will,  and 
give  up  the  benefits  she  receives  under  it,  or  take  under  the  will, 
and  make  good  the  other  provisions  of  it ;  or,  if  no  such  question 
of  election  arises,  whether  the  deed  of  appointment  operates  as  a 
satisfaction  of  the  appointment  made  in  her  favour  by  the  will. 

The  facts  of  the  case  are  as  follows :  On  the  24th  of  September, 
1807,  by  a  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Wilson, 
the  father  and  mother  of  the  plaintiff  and  of  Lady  England, 
20,000{.  was  charged  on  certain  estates  belonging  to  Mr.  Wilson, 
and  settled  for  the  benefit  of  the  younger  children  of  the  marriage, 
with  an  exclusive  power  of  appointment  of  the  fund  amongst  them, 
in  such  shares  and  proportions  as  he  should  by  deed  or  will  direct, 
and,  in  default  of  appointment,  amongst  them  equally.  This  deed 
provided,  that  no  younger  child,  taking  under  any  appointment, 
should  be  entitled  to  any  further  sum  "  by  virtue  of  these  presents," 
unless  he  should  bring  the  monies  appointed  to  him  into  hotchpot. 

On  the  same  day,  Mr.  Wilson  executed  another  deed,  by  which 
he  covenanted  to  settle  a  further  sum  of  10,000Z.  on  existing  or  on 
future  purchased  estates,  ''  by  way  of  additional  portions,"  in  favour 
of  the  younger  children  of  the  marriage,  on  the  same  trusts  and 
subject  to  the  same  power  of  appointment  as  that  before  mentioned; 
and  it  was  thereby  provided,  that  the  deed  to  be  executed  should 
contain  the  hotchpot  clause. 

On  the  18th  of  December,  1827,  Mr.  Wilson,  having  bought  [  567  ] 
certain  other  estates,  charged  them  with  this  sum  of  10,000/.  in 
favour  of  the  younger  children,  and  thereby  performed  his  covenant. 
This  settlement  contained  a  hotchpot  clause  similar  in  terms  to 
that  contained  in  the  settlement  of  the  24th  of  September,  1807  (1). 
There  were,  therefore,  two  distinct  funds  settled  for  the  same 
purposes,  and  over  which  Mr.  Wilson  had  similar  exclusive  powers 
of  appointment — viz.,  the  20,000Z.  charged  on  the  estates  first 
settled,  and  the  10,000/.  charged  on  the  estates  after  purchased. 

There  were  seven  children  of  the  marriage — the  plaintiff,  the 
eldest  son,  who  takes  the  estates  subject  to  these  charges  upon  them, 
and  the  six  following  defendants,  who  are  the  younger  children 

(1)  See2>o«^p.  556. 
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MoKTAouE    of  the  marriage:  viz.,  Sophia  (Mrs.  Darcy),  Elizabeth  (Mrs.  Greaves), 

MoNTAGuc    Mary  (Mrs.  England),  Theodosia  (Lady  England),  Catherine  Jadith 

(Miss  Montague),  and  James  Montague,  the  younger  son.    It  was 

not,  in  facti  until  the  latter  end  of  the  year  1838,  that  the  testator 

executed  the  power  of  appointment ;  but  on  the  10th  of  December, 

1838,  on  the  marriage  of  Mrs.  England,  he  executed  a  deed-poll, 

whereby  he  made  an  irrevocable  appointment  of  5,000/.,  part  of 

the  20,000/.  in  favour  of  Mary,  Mrs.  England,  to  be  raised  after  his 

decease,  with  interest  at  four  per  cent.     On  the  18th  of  April,  1840, 

he  executed  a  similar  deed-poll,  and  made  a  similar  appointment 

in  favour  of  Sophia,  Mrs.  Darcy,  on  her  marriage  with  Mr.  Darcy ; 

and  on  the  22nd  of  May,  1841,  he  did  the  like  in  favour  of  Elizabeth, 

Mrs.  Greaves,  on  her  marriage  with  Mr.  Greaves.    At  this  time, 

that  is,  at  the  end  of  May,  1841,  the  funds  stood  thus :  only  5,0001. 

of  the  20,000/.  remained   unappointed,   and  the  whole  10,000/. 

remained  unaffected  by  any  appointment. 

[568]  On  the  8th  of  April,  1842,  Mr.  Wilson  executed  his  will.    He 

recites  the  deeds  of  the  24th  of  September,  1807,  creating  the 

20,000/.,  and  also  the  deed  of  the  18th  of  December,  1827,  creating 

the  10,000/.  charge.     He  states  his  desire  to  exercise  the  power  of 

appointment  over  the  5,000/.  remaining  of  the  20,000/.  and  over  the 

10,000/.,  in  favour  of  James,  Theodosia,  and  Catherine,  ''  so  as  to 

place  them  in  the  same  situation  as  his  three  married  daughters  ;  " 

and  accordingly,  by  his  will,  he  appoints  the  5,000/.  remaining  of 

the  20,(XX)/.  in  favour  of  James  Montague ;   5,(XX)/.,  part  of  the 

10,000/.  created  by  the  deed  of  the  18th   of  December,  1827,  in 

favour  of  his  daughter  Theodosia,  and  the  5,000/.,  remaining  part 

of  that  fund,  in  favour  of  his  daughter  Catherine,  to  be  raised  and 

paid  immediately  after  his  decease.    By   this  same   will,   after 

reciting  that,  by  the  means  aforesaid,  his  six  younger  children 

would  become  entitled  to  10,000/.  each,  and  that  he  was  desirous 

of  making  a  further  provision  for  them,  he  charges  his  estates  with 

a  sum  of  60,000/.,  and  gives  a  legacy  of  10,000/.  a-piece   to    his 

younger  son  and  to  each  of  his  daughters,  in  addition  to  the  sums 

they  take  under  the  appointment  before  mentioned. 

In  1844,  the  marriage  of  Lady  England  took  place,  and  upon 
that  occasion,  Mr.  Wilson  executed  a  deed,  of  the  18th  of  October, 
1844,  exactly  similar  to  those  which  he  had  executed  upon  the 
marriages  of  his  three  former  married  daughters,  and  thereby 
appointed  in  her  favour  the  5,000/.,  residue  of  the  20,000/-  charged 
by  the  deed  of  the  24th  of  September,  1807.     The  effect  of  this 
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deed,  if  it  raise  no  question  of  election  or  satisfaction,  is  obvious ;     Montaoub 
it  revokes  the  appointment,  made  by  the  will  of  the  8th  of  April,    Montague. 
1842,  of  the  5,000/.,  the  remaining  part  of  the  20,000/.,  in  favour  of 
James,  and  gives  it  irrevocably  to  Lady  England;  and  the  will 
^remained  unaltered,  so  far  as  it  gave  Lady  England  half  of  the       [  *569  ] 
10,000/.,  then  the  only  remaining  fund  over  which  the  testator  had 
a  power  of  appointment ;  and  accordingly  this,  it  is  contended  on 
behalf  of  Lady  England,  is  the  true,  legal,  and  equitable  effect  of 
these  instruments. 

The  testator  made  six  codicils  to  his  will,  five  of  which  bore  date 
subsequently  to  the  execution  of  the  deed  of  appointment  in  favour 
of  Lady  England.  It  is  not  material  to  notice  particularly  any  of 
them  except  the  fourth,  which  bore  date  the  14th  of  April,  1846. 
By  this  codicil,  the  testator  reduces  the  amount  of  the  legacy 
charged  on  his  estates  for  the  benefit  of  his  younger  children,  to 
40,000/.  instead  of  60,000/.,  and  expresses  his  desire  that  they 
should  all  be  equal,  and  he  thereby  ratified  and  confirmed  his  will 
except  as  aforesaid. 

The  testator  died  on  the  24th  of  June,  1847,  and  the  plaintiff, 
having  executed  a  disentailing  deed,  and  having  thereby  become 
entitled  in  fee  simple  to  the  estates  in  question,  subject  to  the  sums 
to  be  raised,  filed  his  bill,  for  the  purpose  of  obtaining  the  direc- 
tions of  the  Court  as  to  the  manner  in  which  the  sums  are  to 
be  paid. 

The  contest  arises  between  the  co-defendants.  On  the  part  of 
Liady  England,  it  is  contended,  that  she  takes  the  5,000/.  appointed 
by  the  deed  of  the  18th  of  October,  1844,  and  also  the  5,000/. 
appointed  in  her  favour  by  the  will,  and  that  James  takes  nothing 
as  appointed  under  the  will. 

James,  on  the  other  hand,  contends  that  Lady  England  cannot 
take  both  sums ;  and,  for  this  purpose,  he  relies  on  the  effect  of  the 
foarth  codicil,  which  not  merely  republishes  the  will,  but  also  alters 
the  amount  of  the  legacy  to  the  younger  children  to  40,000/.,  and 
confirms  the  previous  gifts  of  the  will.  This,  he  contends,  must  be 
read  as  if  the  testator  had,  on  the  day  *of  the  date  of  that  codicil —  [  *i>70  ] 
viz-y  the  14th  of  April,  1846 — made  a  will  disposing  of  40,000/.  as 
there  mentioned,  and  appointing  the  fund  as  stated  in  the  will  of 
Aprilf  1842,  the  provisions  of  which  must,  in  effect,  he  submits,  be 
cousiciered  to  have  been  there  re-stated ;  and  he  insists,  that  if  it 
be  BO  treated,  then,  that  inasmuch  as  the  will  disposes  in  favour  of 
James  of  a  fund  already  given  to  Lady  England,  she  cannot  take 
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MoNTAQUB  also  of  this  question ;  nor  could  I  allow  this  codicil  to  operate  as 
MoKTAGUB.  setting  up  a  satisfied  legacy  to  Lady  England,  unless  it  was  also  to 
operate  as  containing  a  gift  to  James  of  the  fund  which  bad  been 
adeemed  by  the  deed  of  appointment  of  the  18th  of  October,  1814. 
The  rest  of  these  instruments  show  an  intention  inconsistent  with 
the  presumption,  that  the  testator  intended  Lady  England  to  take 
5,0002.  more  than  the  other  younger  children.  The  general  tone 
and  character  of  these  instruments  show,  that  the  testator  supposed 
that  he  had  given  equal  shares  to  all ;  and  the  strong  probability 
is,  in  the  absence  of  any  evidence  on  the  subject,  that  the  whole 
of  this  matter  originated  in  a  mistake,  in  a  forgetfulness  as  to  the 
portions  of  the  two  funds  which  had  been  appointed. 

I  am  of  opinion,  therefore,  that  the  5,000/.,  part  of  the  10,000/. 
secured  by  the  settlement  of  1827,  and  which  by  the  will  was 
appointed  in  favour  of  Lady  England,  has,  in  the  events  which 
have  happened,  become  unappointed,  and  that  it  must  be  distributed 
as  in  default  of  appointment. 

Upon  this  arises  the  next  question,  whether  this  sum  is  to  be 
divided  amongst  the  younger  children  equally,  or  whether  the  effect 
of  the  settlement  is  to  provide,  that  no  younger  child  can  take 
any  part  of  it  until  James's  share  of  the  appointed  fund  has  been 
made  up  equal  to  that  which  has  been  received  by  his  sisters ;  and 
here  I  should  have  been  pleased,  if  it  had  been  possible  for  me 
so  to  read  the  hotchpot  clause,  as  to  make  it  necessary  for  every 
younger  child  to  bring  into  hotchpot  the  whole  of  the  interest  taken 
under  both  settlements,  before  taking  a  part  of  any  fund  that  might 
remain  unappointed,  but  I  cannot  so  read  it.  The  hotchpot  clauses 
[  *574  ]  are  separate  and  distinct  in  each  "^settlement,  and  each  relates 
exclusively  to  the  fund  included  in  that  settlement.  The  hotchpot 
clause  in  the  settlement  of  1827  is  to  this  effect :  that  no  younger 
child,  taking  under  any  such  appointment,  shall  be  entitled  to  any 
further  sum  **  by  virtue  of  these  presents,"  either  in  default  of 
appointment,  or  by  survivorship  or  accruer,  unless  he  shall  bring 
the  monies  before  appointed  in  his  favour  into  hotchpot,  &c. 

I  cannot  read  this  so  as  to  compel  any  daughter  or  younger  son, 
taking  any  interest  by  appointment  in  the  20,000/.,  to  bring  that 
share  into  hotchpot,  before  taking  a  portion  of  the  10,000/.  which 
may  be  unappointed  under  this  settlement. 

Upon  referring  to  the  covenant  of  1807,  upon  which  this  settle- 
ment is  founded,  I  cannot  give  any  different  construction  to  the 
hotchpot  clause  therein  contained ;  and,  if  I  could,  I  should  iind  it 
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difficult,  in  a  suit  which  does  not  and  could  not  ask  for  a  rectification  MoNTAaus 
of  the  settlement  of  1827,  to  alter  the  plain  meaning  and  construe-  montaoue. 
tion  of  the  clause  contained  in  that  settlement. 

The  result  is,  I  believe,  that  a  division  will  take  place  never  con- 
templated by  the  testator  when  he  executed  the  deeds  of  appoint- 
ment, or  made  his  will.  The  hotchpot  clause  contained  in  the 
settlement  of  1827  will,  in  my  opinion,  have  the  effect  of  excluding 
Catherine  Judith,  who  takes  by  appointment  half  of  the  10,0002., 
from  participating  in  the  other  half  of  that  fund,  which,  according 
to  my  decision,  is  to  be  distributed  as  in  default  of  appointment ; 
but  that  S,OOOZ.  will  be  divided  amongst  the  other  five  younger 
children  in  equal  shares  and  proportions,  the  shares  which  the  four 
other  daughters  take  in  the  2O,O00Z.  not  being,  in  my  opinion, 
liable  to  be  brought  into  hotchpot  under  the  provisions  of  the  deed 
of  1827. 

A  declaration  must  therefore  be  made,  that  the  5,000Z.,  part  of  the  [  575  ] 
10,000Z.,  is  to  be  distributed  as  in  default  of  appointment,  and  that 
the  defendant,  Catherine  Judith,  is  not  entitled  to  share  therein, 
withoQt  bringing  into  hotchpot  the  share  of  the  10,OOOZ.  received  by 
her ;  and,  consequently,  that  the  5,000Z.  will  be  divided  in  five 
one-fifth  parts,  one-fifth  to  be  distributed  to  each  of  the  younger 
children  of  the  testator,  other  than  the  defendant  Catherine 
Judith. 


ZULUETA  V.  VINENT.  1852. 

(15  Bear.  575-576.)  ^^£fj  "' 

[Obsolete  practice  as  to  imposing  terms  in  a  suit  for  an  injunction  to  stay 
proceedings  at  law.] 

ZULUETA  V.  TYRIE.  i85i. 

(15  Bear.  577-592.)  ^Tb.T*' 

A.  chartered  a  ship  in  his  own  name,  and  consigned  it  to  B.  in  Cuba,  ^'   ' 

under  an  agreement  that  B.  should  ship  goods  and  consign  them  to  A.,  and     j^  ^^  Qrurt 
that  A.  should  accept  B.'s  bills  for  their  value.    After  A.  had  accepted  bills      pomilly 
on  the  faith  of  the  agreement,  B.  sold  the  cargo  to  C,  who  had  notice  of  j| ^     ' 

the  terms  of  the  charter-party,  and  it  was  consigned  to  another  person :  r  577  1 
Held,  that  assuming  that  the  fact  of  A.'s  appearing  principal  on  the  charter- 
party  made  it  incumbent  on  C.  to  ascertain  the  relations  between  A.  and  B., 
yet  that,  as  B.  was  actually  the  principal,  and  not  the  agent  of  A.,  0.  could 
safely  deal  with  him  for  the  cargo,  and  that  the  circumstance  that  B.  had 
committed  a  fraud  on  A.  did  not  prevent  C.  from  obtaining  a  good  title  to 
the  goods. 

B.  a  merchant  in  Cuba  sold  to  C.  part  of  a  cargo  which  B.  had  agreed  to 
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ZuLUBTA  sbip  to  A.  in  England,  and  D.  (who  was  A.'s  correspondent  in  England), 

^-  being  informed  thereof  by  C,  made  no  claim  until  four  months  afterwards, 

Ttbie.  when  he  insisted  on  a  paramount  right  over  C.  to  the  cargo :  Held,  that 

even  assuming  he  had  orifdnally  such  a  right,  his  conduct  had  been  such, 

that  a  court  of  equity  would  not  allow  him  to  enforce  it  against  C. 

Mbsbrs.  Zulueta  were  merchants  in  London ;  and  Messrs.  Carrioz 
and  Nephew  merchants  in  Gaba.  The  two  firms  had,  since  1840, 
been  connected  in  business.  The  course  of  dealing  generally  between 
the  two  firms  appeared  to  have  been  this:  The  London  house 
chartered  vessels  to  Cuba,  but  whether  as  principal  or  agent  was  a 
point  in  dispute ;  and  the  Cuba  house  shipped  and  consigned  goods 
to  the  plaintiffs  in  the  vessels,  and  drew  on  them  for  the  amount  of 
the  goods  so  shipped. 

In  the  middle  of  the  year  1847,  a  large  sum  of  money  was  due 
to  the  London  house  on  the  balance  of  the  account,  and  they  began 
to  remonstrate  with  Messrs.  Carrioz.  On  the  3rd  of  June,  1847, 
[  *578  ]  the  *plaintiffs,  reiterating  their  remonstrances,  proposed  to  Messrs. 
Carrioz,  that  their  drafts  in  future  should  be  limited  to  the  amount 
of  half  of  the  value  of  the  cargo  in  London.  On  the  28th  of  August, 
1847,  the  Cuba  house  agreed  to  this  proposal. 

In  1847,  the  plaintiffs,  according  to  their  accustomed  mode  of 
dealing  with  Messrs.  Carrioz,  chartered  the  Governor  Harconrt 
and  five  other  vessels  for  the  purpose  of  going  to  Cuba,  taking  in 
cargoes  of  goods  there,  and  returning  with  them  to  England.  Of 
these,  three  were  chartered  prior,  and  three  subsequent  to  the 
29th  of  September,  1847.  They  were  all  consigned  to  Messrs. 
Carrioz. 

The  charter-parties  were  entered  into  with  the  plaintiffs,  Messrs. 
Zulueta  &  Co.,  described  as  "  merchants  and  freighters ; "  and  it 
was  thereby  provided  as  follows :  ''  It  is  further  agreed,  that  no 
goods  are  to  be  taken  on  board  the  vessel,  without  the  consent  of 
the  freighters  or  their  agents.  The  vessel  to  be  consigned  to  the 
freighters'  agents  both  in  England  and  abroad." 

On  the  9th  of  September,  1847,  Messrs.  Carrioz,  following  out  the 
arrangement  of  the  28th  of  August,  1847,  drew  bills  on  the  plaintiffs 
for  half  the  value  of  the  cargo  of  the  Governor  Hareourtj  which  they 
accepted ;  but,  subsequently,  on  the  1st  of  January,  1848,  bills 
drawn  by  Messrs.  Carrioz  for  the  cargoes  of  the  other  vessels,  being 
presented  to  the  plaintiffs,  they  refused  to  accept  them,  so  that  no 
bills  were  accepted  in  respect  of  the  goods  on  board  the  other  fire 
vessels.  The  plaintiffs  wrote  to  inform  Messrs.  Carrioz  of  the 
circumstance,   and    the   information   arrived  in   Cuba    early  in 


?0L.  xcii.]  1851.     CH.     15  BEAV.  578—580.  559 

February,  1848.     At  this  time,  the  six  vessels  chartered  by  the     Zulueta 
plaintiffs  were  at  Cuba,  partially  loaded,  *and  a  balance  of  about       ttrib. 
d2,0OO{.  was  then  due   from    Messrs.    Carrioz  to    the    plaintiffs.       [*579] 
Messrs.  Carrioz,  on  receiving  intelligence  of  the  dishonour  of  their 
bills,  determined  immediately  to  alter  the  destination  of  the  vessels 
consigned  to  them,  being  naturally  indisposed  to  consign  cargoes 
for  the   sole  purpose   of   paying   off  the   large   debt  due  to  the 
plaintiffs. 

In  this  state  of  things,  the  defendant  Ruiz,  one  of  the  partners  in 
the  hoas3  of  Messrs.  Carrioz,  in  the  latter  end  of  February,  1848, 
met  the  son  of  the  defendant  Tyrie,  who  had  been  sent  to  Cuba  (in 
the  words  of  defendant)  "  to  secure  all  the  timber  from  the  parties 
who  were  opposing  me,  viz.,  Messrs.  Zulueta  &  Co."  He  bought 
some  Sabica  wood,  which  formed  a  portion  of  the  cargo  of  the 
Governor  Harcotirt  (which  cargo  generally  was  consigned  to  Messrs. 
Sieveking,  who  were  not  parties  to  this  suit) ;  and  besides  this, 
on  behalf  of  the  defendant  Tyrie,  he  entered  into  an  arrangement, 
dated  the  28rd  of  February,  1848,  by  which  the  five  other  vessels 
were  to  be  consigned  to  his  father,  the  defendant  Tyrie.  Previously 
to  this  agreement  being  entered  into,  the  charter-parties  of  these 
vessels  were  shown  to  Tyrie  the  son ;  and  it  was  agreed,  that  the 
charter-parties  of  such  vessels  as  might  have  been  already  char- 
tered by  Messrs.  Carrioz,  or  their  agents,  and  which  might  there- 
after load  Sabica,  should  be  transferred  to  Mr.  Tyrie,  as  far  as 
regarded  the  Sabica. 

The  six  vessels  accordingly  sailed  for  England,  in  February, 
March,  April,  and  May,  and  arrived  in  due  course.  On  the  5th  of 
April,  1848,  the  Cuba  mails  arrived  with  information  both  to  the 
defendant  Tyrie  and  to  the  plaintiffs  of  what  had  occurred  in  Cuba. 
On  the  same  day,  Tyrie  wrote  to  the  plaintiffs,  *saying,  that  he  [  *58o  ] 
bad  received  a  letter  from  Don  Antonio  Botellas,  from  Cuba, 
stating  that  he  had  shipped  some  tobacco  on  board  the  ships  in 
question,  and  that  he  had  written  to  the  plaintiffs  to  make  insurance 
apon  the  same,  and  requesting  him,  Tyrie,  in  the  event  of  the 
plaintiffs  not  having  effected  insurance  thereon,  to  do  so  himself,  as 
the  consignment  of  the  said  tobacco  was  likely  not  to  be  to  the 
plaintiffs'  address. 

The  answer  of  the  plaintiffs,  on  the  same  day,  stated,  that  the 
insarance  on  the  tobacco  had  been  effected  by  them,  and  proceeded : 
'*  yfe  have  advice  from  Messrs.  Carrioz  of  having  sold  several 
cargoes  to  Mr.  Tyrie,  junior,  which  we  presume  to  be  for  you,  and, 
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ZULUBTA     in  consequence,  we  think  it  right  to  acquaint  you,  that  we  have 
Ttbie.       insurances  pending  upon  them  for  16,000/." 

The  plaintiffs  made  no  claim  to  the  cargo  or  charter-parties  until 
the  7th  of  July,  1848.     They  afterwards  filed  this  bill,  claiming  to 
be  entitled  to  the  Sabica  wood  bought  by  the  defendant  Tyrie, 
which  formed  a  portion  of  the  cargo  of  the  Govemor  Harconrt,  and 
also  the  proceeds  of  the  cargoes  of  the  other  five  vessels,  on  the 
ground  that  by  the  course  of  dealings  between  them  and  Messrs. 
Garrioz,  these  cargoes  had  been  either  specifically  appropriated  to 
the  plaintiffs,  or  that  the  plaintiffs  had  a  paramount  lien  thereon. 
And  the  plaintiffs  insisted,  that  Tyrie's  son  and  agent,  having  seen 
the  charter-parties  before  he  bought  the  cargoes,  or  agreed  for  their 
consignment,  was  bound  to  inquire  what  was  the  interest  of  the 
plaintiffs  therein ;  that,  being  bound  to  inquire  as  to  their  rights, 
he  was  bound  by  those  rights,  whatever  they  might  be ;  and  that, 
consequently,   Tyrie  could  only  take  the   cargoes  subject  to  the 
then  existing  rights  of  the  plaintiffs. 
[  581  ]  Tyrie,  on  the  other  hand,  contended,  first,  that  he  was  not  bound 

to  inquire  what  the  rights  or  interests  of  the  plaintiffs  might  be ; 
and,  secondly,  assuming  that  he  was  bound  to  inquire  and  was 
bound  by  those  rights,  and  took  subject  to  them,  still,  that  this 
would  not  prejudice  him,  for  that  the  real  state  of  the  dealings 
between  the  plaintiffs  and  Messrs.  Garrioz  gave  the  plaintiffs  no 
right  to  any  portion  of  these  cargoes  against  him.  Thirdly,  be 
contended,  that  if  both  these  propositions  were  decided  against  him, 
yet  the  conduct  and  neglect  of  the  plaintiffs,  after  they  knew  that 
the  destination  of  the  cargoes  had  been  altered,  and  that  they  had  been 
consigned  to  him,  precluded  them  from  now  insisting  on  their  claim. 
The  argument  on  the  first  question  turned,  in  a  great  measure, 
on  the  form  of  the  charter-parties.  The  plaintiffs  adduced  the 
evidence  of  shipbrokers  and  merchants,  which  tended  to  show,  that 
when  a  charterer  hired  a  vessel  on  his  own  account,  he  was 
described  as  ''  merchant ;  "  and  when  he  hired  a  vessel  as  agent  for 
his  correspondent  abroad,  he  was  described  as  ''  agent ;  '*  and  that, 
when  in  a  charter-party,  the  charterer  was  described  as  "  merchant 
and  freighter,"  those  words  showed  him  to  be  a  principal.  The 
witnesses  also  said,  that  "the  meaning  and  effect  of  a  clause 
inserted  in  the  charter-party  that  the  vessel  shall  be  consigned  to 
the  freighter's  agent  was,  that  the  captain  should  apply  to  the 
parties  nominated  as  agents  by  the  charterers  to  carry  oat  the 
charter-party  in  all  respects ;  and  that  this  clause  did  not  leave  the 
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foreign  correspondent  at  liberty  to  assign  or  transfer  a  charter-  Zulubta 
party  to  a  stranger  without  the  consent  of  the  freighter,  anless  a  ttrie. 
special  power  were  contained  in  the  charter-party."  They  gave 
their  opinion,  that  the  foreign  agent  was  not  at  liberty  to  consign 
those  vessels  *or  their  cargoes  to  a  third  party  without  the  consent  [  *582  ] 
of  the  freighters ;  that,  if  the  foreign  correspondent  proposed  to  a 
third  party  to  consign  such  vessels  to  him,  he  ought  first  to  pause, 
and  ask,  why  any  such  consignment  was  offered  to  him,  and  not  to 
the  merchants  who  chartered  the  vessel  out ;  that  such  a  proposal 
would  carry  with  it  the  appearance  of  strangeness,  and  would  be 
unusual ;  and  that  it  would  lead  any  disinterested  indifferent  person 
to  suspect,  that  there  was  some  breach  of  faith,  or  misunderstand- 
ing, or  disturbance  of  the  relations  between  the  charterers  and  their 
correspondent.  That  such  conduct  would  not,  if  unexplained, 
appear  to  be  fair  and  honourable  on  the  part  of  the  foreign  corre- 
spondent ;  that  it  would  amount  to  a  notice  to  such  third  party  of 
interrupted  relations  between  the  charterers  and  their  corre- 
spondents, and  that  the  course  of  an  upright  and  honourable  English 
merchant,  if  such  a  proposal  were  made  to  him,  would  be,  to  refuse 
to  receive  the  consignment. 

This  evidence  was  contradicted;  and  it  was  stated  by  Tyrie's 
witnesses,  that  when  a  merchant  in  England  chartered  a  ship  for 
a  merchant  abroad,  he,  in  the  usual  course  of  business,  chartered 
her  in  his  own  name,  because  the  ship-owner,  as  almost  an 
invariable  practice,  would  not  charter  his  ship  unless  the  merchant 
would  sign  the  charter  in  his  own  name,  and  thus  make  himself 
responsible  for  the  fulfilment  of  the  contract,  which,  as  mere  agent, 
he  was  held  not  to  be. 

They  stated,  that  the  following  words,  namely,  "  No  goods  are 
to  be  taken  on  board  the  vessel  without  the  consent  of  the  freighters 
or  their  agents ;  the  vessel  to  be  consigned  to  the  freighter's  agents 
both  in  England  and  abroad,"  are  usually  inserted  in  charter-parties. 
That  the  object  of  the  first  of  those  provisions  was,  to  ♦prevent  the  [  *583  ] 
captain  from  taking  goods  on  board  from  other  persons,  at,  perhaps, 
an  advantage  to  himself  and  to  the  prejudice  of  the  charterer ;  and 
that  the  object  of  the  second  of  the  said  provisions  was,  to  secure  a 
commission  on  the  freight  to  the  charterer's  agent. 

Mr.  Stuart,  Mr.  Walpole,  and  Mr,  ShadweU,  for  the  plaintiffs. 

Mr.  RoupeU  and  Mr.  Cairns,  for  the  defendant  Tyrie. 
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ZuLDBTA  [Campbell  v.   Richards  (1)  ;    Ramadge  v.   Ryan  (2) ;   Mangles   v. 

Tybie.       Dixon  (a) ;  and  Pickard  v.  Sears  (4),  were  cited-] 

l}ee,  2.       The  Master  of  the  Bolls  : 

The  evidence  of  the  merchants,  both  for  the  plaintiffs  and  the 
defendant  Tyrie,  which  appears  to  me  to  be  perfectly  reconcileable, 
amounts  to  this :  that  charter-parties  are  frequently  entered  into  by 
merchants  here  as  agents  for  their  correspondents  abroad ;  that, 
when  this  is  done,  it  is  sometimes  stated,  on  the  face  of  the  charter- 
party,  that  the  merchant  here  is  acting  as  the  agent  of  another,  but 
that  the  more  ordinary  practice  is,  that  where  a  charter-party  is 
entered  into  by  an  agent  on  behalf  of  a  principal  abroad,  it  is  made 
out  in  the  name  of  the  person  in  England,  as  principal,  in  order 
that  he  may  be  liable  on  the  contract  to  the  owners.  In  these 
cases,  the  form  of  the  charter-party  is  the  same  as  if  the  charterer 
were  the  principal ;  nor  could  any  one,  from  the  mere  inspection  of 
I  *W4  ]  the  charter-party,  determine  with  *certainty,  whether  the  charterer 
was  or  was  not  the  mere  agent  of  another.  The  evidence  of  the 
merchants  goes  on  to  state,  that  in  such  a  case,  a  stranger  dealing 
with  the  charterer's  agent  abroad,  as  if  such  agent  were  the  principal, 
for  the  purchase  or  consignment  of  goods  actually  shipped  on  board 
the  chartered  vessel,  would,  according  to  the  custom  of  merchants, 
be  put  on  inquiry  as  to  the  right  of  such  person,  who  was  nominally 
the  agent,  to  act  as  the  principal  in  the  matter,  and  to  dispose  of 
the  cargoes  on  the  footing  of  their  belonging  to  him  as  the  principal, 
of  his  being  the  real  charterer,  and  as  to  the  person  whose  name  is 
inserted  in  the  charter-party  as  the  contracting  party — ^being,  in 
truth,  a  mere  agent  for  the  foreign  merchant,  and  having  no  other 
interest. 

Against  this,  the  observations  of  Lord  Gottenham,  on  a  motion 
for  dissolving  an  injunction  in  another  suit  (6),  but  in  somewhat 
similar  circumstances,  is  relied  upon.  When  I  first  heard  the 
observations  of  Lord  Gottenham,  they  appeared  to  me  to  be  ver>- 
strong,  and,  probably,  if  this  evidence  of  the  custom  of  merchaats 
had  been  before  him,  at  the  time  when  he  pronounced  judgment  on 
the  motion  for  the  injunction,  he  would  have  seen  reason  to  qualify 
the  opinion  he  there  expressed. 

(1)  39  R.  R.  679  (6  B.  &  Ad.  840).  H.  L.  C.  704). 

(2)  35  R.  R.  540  (9  Ring.  333).  (4)  45  R.  R.  538  (6  Ad.  &  KL  46t»> 

(3)  1  Mac.  &  G.  437  ;  subsequently  (5)  Zuluela   v.   Sievekin^,    15  Jul\ 
reversed  on  appeal,  88  R.  R.  !>96  (3  1848,  M.S. 
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The  observations  of  Lord  Gottbnham  to  which  I  refer  are  these :  Zulu  eta 
"  Then  the  other  fact  is,  that  the  defendant,  Sieveking,  had  sent  to  tyrik. 
bim,  together  with  the  bill  of  lading,  the  charter-party,  showing 
who  had  a  right  to  receive  the  freight— but  that  is  all ;  and  what 
does  that  signify  ?  How  does  that  lead  to  any  conclusion  as  to  who 
was  entitled  to  receive  the  cargo  ?  It  is  a  matter  totally  foreign  to 
the  purpose.  Anybody  may  hire  a  ship  and  employ  it  as  he  pleases, 
*and  turn  it  to  his  own  profit,  and  go  to  Cuba,  and  get  it  loaded  [  *58d  ] 
with  a  cargo,  and  consign  that  cargo  to  London ;  but  it  does  not 
follow  that  that  gives  him  any  right  to  the  cargo,  except  so  far  as 
he  has  a  right  to  receive  his  freight  from  the  shipper.  That  is  not 
the  question  here.  The  question  is,  whether  there  is  a  debt,  or 
anything  which  has  the  effect  of  bringing  home  to  the  defendant  a 
knowledge,  or  that  he  had  the  means  of  knowledge,  that  the 
plaintiff  had  a  debt  due  to  him  in  respect  of  which  he  had  a  lien  on 
this  cargo.  If  it  does  not  prove  that,  it  proves  nothing  ;  and  I  do 
not  imagine  that  it  can,  by  possibility,  lead  anybody  to  the 
conclusion,  that  there  was  a  debt  due  from  the  shipper  to  the 
plaintiff  in  respect  of  which  he  had  a  lien  on  this  cargo." 

It  is  to  be  observed,  that  the  goods  on  board  the  ship  must  have 
been  shipped  either  by  the  charterer,  or  by  some  shipper  with  his 
consent ;  that  a  man  does  not  usually  charter  a  vessel  to  hire  it 
out  again  to  another,  but  that,  even  in  a  general  ship,  where  he 
allows  various  persons  to  ship  goods  on  board  the  vessel  at  certain 
agreed  rates,  the  goods  on  board  either  belong  to  him,  or  to  the 
persons  who,  with  his  consent,  have  shipped  goods  on  board  the 
vessel ;  and  if  the  agent  of  the  charterer  to  whom  the  vessel  was 
consigned  proposed  to  dispose  of  those  goods,  it  would,  as  it  appears 
to  me,  according  to  this  evidence,  be  necessary  for  him  either  to 
obtain  the  consent  of  the  charterer  or  of  the  shipper  for  that 
purpose,  or  to  show  that  the  goods  were  his  own  ;  in  other  words,  it 
would,  in  accordance  with  this  evidence,  have  appeared  to  me,  that 
in  such  a  case,  and  according  to  the  custom  prevailing  amongst 
merchants  in  such  cases,  the  purchaser  would  have  been  put  on 
inquiry  as  to  the  right  of  the  charterer,  because  the  real  title  to  the 
goods  was  at  ^variance  with  the  apparent  title,  and  because  the  [*586] 
goods  were  proposed  to  be  disposed  of  by  one  who  had  no  apparent 
title  so  to  deal  with  them.  To  hold  otherwise,  it  would,  as  it 
appears  to  me,  follow,  that  where  a  man  has  chartered  a  vessel, 
and  allowed  persons  to  ship  goods  on  board  that  vessel,  the  mere 
agent  of  the  charterer,  having  no  interest  whatever  in  the  cargoes, 

a6— 2 
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ZuLUBTA  and  beyond  the  scope  of  his  authority,  can  legally  and  effectaally 
Ttbik.  dispose  of  all  the  goods  in  such  manner  as  he  may  think  fit,  with- 
out regard  to  the  circumstance  that  these  goods  have  been  bought, 
paid  for,  and  shipped  by  other  merchants,  and  by  them  specifically 
consigned  to  certain  persons  in  London;  and  that  these  persons 
will  thereby,  and  in  consequence  of  the  unauthorised  act  of  the 
agent  in  altering  the  destination  of  the  goods,  be  wholly  deprived  of 
all  right  of  detaining  the  goods,  or  enforcing  any  right  to  or  lien 
upon  the  proceeds  of  them,  when  arrived  in  London,  although  it  be 
distinctly  proved,  that  the  agent,  by  his  conduct,  had  committed  a 
gross  fraud  for  his  own  advantage.  I  make  these  observations, 
because  I  think  that  the  words  of  Lord  Cottbnham  were  not 
intended  by  him  to  have  the  extended  application  sought  to  be  given 
to  them,  but  that  they  were  confined  to  the  particular  case  then 
before  him. 

The  case  before  me  will  not,  in  my  opinion,  however,  turn  upon 
this  question  ;  because,  assuming  that  the  defendant  Tyrie,  by  his 
agent,  was  put  on  inquiry,  and  that  he  was  bound  by  the  right  of 
the  plaintiffs,  I  have  come  to  the  conclusion,  that  the  plaintifiEs  had 
no  paramount  right  or  title  to  a  lien  on  the  cargoes  so  shipped  on 
board  the  vessels  at  Cuba.  It  is,  in  my  opinion,  clearly  established 
in  the  cause,  that  in  the  course  of  dealing  between  the  plaintiffs 
and  Messrs.  Carrioz,  the  plaintiffs  acted  as  agents  in  the  chartering 

[  •687  ]  ♦of  the  ships,  and  that  the  ships  were  really  hired  by  Messrs.  Carrioz 
through  their  agents  the  plaintiffs;  and  that  the  cargoes  were 
purchased  by  Messrs.  Carrioz,  and  were  consigned  to  England  to  be 
employed  for  their  own  advantage.  This  is  clearly  estabhahed  by 
the  evidence  of  Lea,  by  the  letter  of  the  8rd  of  May,  1848,  from  the 
plaintiffs  to  Messrs.  Carrioz,  and  is  not,  in  truth,  a  matter  respect- 
ing which  there  is  really  any  dispute  in  the  cause.  And  it  is  to  be 
observed,  that  in  the  contract  of  the  28rd  of  February,  1848,  the 
dealing  between  Tyrie  and  Messrs.  Carrioz  is  expressly  on  the 
footing  of  principals.  If,  in  truth,  they  were  the  principals,  I  am 
unable  to  see  what  there  was  to  prevent  Messrs.  Carrioz  from 
disposing  of  the  cargoes,  and  from  consigning  them  as  they 
thought  fit. 

As  to  five  of  the  vessels  there  can  be  no  question.  When  the 
plaintiffs  refused  the  drafts  of  Messrs.  Carrioz,  they  determined  the 
existing  agreement  to  be  found  in  the  two  letters  of  June  and 
August,  1847,  and  they  must  have  anticipated  this  result;  and  even 
if  that  agreement  was  not  determined,  no  right  existed  which  cooU 
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entitle  them  to  compel  Messrs.  Garrioz  to  consign  fresh  ships  to      Zulubta 
them,  without  accepting  the  bills  drawn  to  the  extent  of  at  least       ttrtk. 
one-half  of  the  value  of  their  cargoes. 

If  this  right  existed,  when  and  how  was  it  to  cease  ?  Was  it  to 
continue  until  the  plaintiffs  were  paid  their  balance  ?  or  until  they 
thought  it  paid  ?  or  until  the  account  of  their  dealings  and  transac- 
tions had  been  taken  by  the  Court,  if  a  dispute  had  arisen  between 
them  as  to  the  result  of  their  accounts  ?  Leaving  out  of  considera- 
tion for  a  moment  the  Oovemor  Harcourt,  not  a  single  shilling  had 
been  advanced  by  the  plaintiffs  on  the  faith  of  any  one  of  those 
cargoes,  or  •on  any  portion  of  them.  This  alone  would  be  con-  [  •588  ] 
elusive  against  the  plaintiffs'  case,  so  far  as  the  cargoes  of  the  five 
ships  are  concerned. 

With  respect  to  the  Governor  Harcourt,  the  case  stands  differently; 
because,  as  between  the  plaintiffs  and  Messrs.  Carrioz,  not  merely 
a  contract  had  been  entered  into  to  consign  the  cargoes  to  the 
plaintiffs,  but  on  the  faith  of  that  contract  drafts  had  been-  specifi- 
cally drawn  against  the  cargo  of  the  Governor  Harconrt,  which  had 
been  accepted  and  paid  by  the  plaintiffs.  But  I  see  no  mode  by 
which  Tyrie  could  have  ascertained  that  fact ;  as  soon  as  he  had 
learned  that  the  plaintiffs  were  really  the  agents  of  Messrs.  Garrioz, 
it  followed,  that  Messrs.  Garrioz  could  dispose  of  the  cargoes  as 
they  pleased,  being  their  own  property  ;  and  the  circumstance,  if  it 
was  so,  that  Messrs.  Garrioz  had  committed  a  fraud  against  the 
plaintiffs,  or  broken  a  contract  wiih  them,  would  not  have  prevented 
a  stranger,  who  could  not  have  ascertained  the  fact,  from  acquiring 
a  good  title  from  the  persons  shown  to  be  the  real  owners  of  tbe 
cargoes  shipped  on  board  these  vessels.  And  it  is,  further,  always 
to  be  borne  in  mind,  that  the  cargo  of  the  Governor  Harcourt  was 
not  consigned  to  Tyrie,  and  that  only  that  portion  of  it  which 
consisted  of  Sabica  wood  was  sold  to  him. 

I  am  of  opinion,  that  the  cargoes  of  the  five  vessels,  other  than 
the  Governor  Harcourt^  neither  were  the  property  of  the  plaintiffs, 
nor  were  they  appropriated  to  the  plaintiffs;  and  that  assuming, 
but  which  I  do  not  affirm  or  decide,  that  the  cargo  of  the  Governor 
Harcourt  had,  by  the  effect  of  the  acceptance  and  payment  by  the 
plaintiffs  of  the  draft  of  the  29th  of  September,  1847,  become 
appropriated  to  the  plaintiffs,  as  between  them  and  Messrs.  Garrioz  ; 
and  also  assuming,  *that  the  circumstance  of  the  charter-party  [  *^S9  ] 
being  in  the  name  of  the  plaintiffs  as  principals  made  it  incumbent 
on  tbe  defendant  Tyrie  to  ascertain  whether  Messrs.  Garrioz  were 
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ZuLUETA  principals  or  agents  of  the  plaintiffs ;  or  even  assuming  that  it  was 
Ttrib.  incumbent  on  Tyrie  to  ascertain  the  full  extent  of  the  relations 
between  the  plaintiffs  and  Messrs.  Carrioz,  yet  I  am  of  opinion, 
that,  it  being  established  that  the  plaintiffs  were  the  agents,  and 
Messrs.  Carrioz  the  principals,  Tyrie  might  then  safely  deal  with 
Messrs.  Carrioz,  and  that  the  plaintiffs  could  maintain  no  right  or 
title  against  the  defendant  Tyrie  by  reason  of  those  dealings.  It  is 
to  be  observed,  that  in  the  contract  of  the  23rd  of  February,  1848, 
between  Messrs.  Carrioz  and  the  son  of  Tyrie,  Messrs.  Carrioz 
distinctly  deal  as  principals ;  and  that  they  were  principals  in  this 
matter,  in  fact,  is,  as  I  have  already  stated,  proved  beyond  dispute 
in  the  cause. 

If  the  matter  rested  here,  I  should  have  been  of  opinion,  that  the 
plaintiffs  could  not  maintain  their  case  against  the  defendant 
Tyrie.  But  there  is  another  and  very  material  ingredient  in  this 
case,  which  would,  if  it  stood  alone,  bar  the  right  to  relief  of  the 
plaintiffs,  if,  on  the  other  parts  of  the  case,  I  had  thought  that  they 
were  entitled  to  any,  and  this  is  the  conduct  of  the  plaintiffs  when 
they  were  first  cognizant  of  what  had  occurred  in  Cuba.  On  the 
6th  of  April,  1848,  the  Cuba  mail  arrived  with  information,  both  to 
the  defendant  Tyrie  and  to  the  plaintiffs,  of  what  had  occurred  in 
Cuba. 

On  the  5th  of  April,  1848,  the  defendant  writes  to  the  plaintiffs 
in  these  words :  ''  I  have  a  letter  from  Don  Antonio  Botellas,  from 
Manganillo  (Cuba),  stating  he  had  made  the  following  shipments 
of  tobacco:  viz.,  per  Bass  Qrant,  808  bales,  weighing  81,913  lbs, ; 
[  •590]  per  *  William  Metcalfe,  274  bales,  weighing  28,667  lbs. ;  and  that 
the  said  gentleman  had  written  you,  under  dates  of  the  26th  of 
December,  1847,  and  7th  of  February  last,  to  make  insurance 
upon  the  same  to  a  port  of  discharge  in  the  United  Kingdom,  and 
requesting  me,  in  the  event  of  your  not  having  effected  insurance 
thereon,  to  do  so  myself,  as  the  consignment  of  the  said  tobacco  is 
likely  not  to  be  to  your  address."  There  is  not  much  in  the  letter 
to  point  to  anything  particular,  but  the  answer  to  the  letter  is  most 
important.  The  answer,  written  on  the  same  day,  is  this  :  "  In 
reply  to  your  favour  of  this  day,  we  beg  to  say,  that  the  insurance 
on  Mr.  Antonio  Botellas'  tobacco  was  effected  by  us  on  the  receipt 
of  his  order  on  the  4th  of  February.  We  have  advice  from  Messrs. 
Carrioz  of  having  sold  several  cargoes  to  Mr.  Tyrie,  junior,  which 
we  presume  to  be  for  you  ;  and,  in  consequence,  we  think  it  richt 
to  acquaint  you  that  we  have  insurances  pending  upon  them  for 
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16,OO0Z.  at  6(k2.  per  dollar  of  invoiced  value,  which  risk  commence  1     ZaLUBTA 
on  tbe  loading  of  the  goods/'  Ttrix. 

Now  this  is  of  the  greatest  importance,  becaase  the  plaintiffs 
knew  exactly  what  ships  they  had  chartered  out  to  Cuba.  They 
knew  that  they  had  themselves  chartered  those  six  ships  to  Messrs. 
Carrioz,  who  make  no  secret  in  the  matter ;  but,  apparently  by 
return  of  post,  write  to  Zulueta  &  Co.  on  the  subject.  The 
letter  does  not  appear,  but  the  contents  of  the  letter  must  have 
been  :  "  You,  having  dishonoured  our  drafts,  we  have  consigned  the 
ships  to  a  different  destination,  and  have  sold  the  cargoes  to 
Mr.  Tyrie,  jun."  That  was  a  very  natural  result  of  the  conduct 
which  the  plaintiffs  had  adopted.  The  plaintiffs  were  informed  of 
this  circumstance,  and  what  course  do  they  take  upon  it  ?  Not  a 
word  of  the  claim  now  made  by  ^the  plaintiffs  was  then  uttered  to  [  *^di  ] 
Tyrie,  although,  if  they  intended  to  insist  on  this  claim,  they  were 
bound  to  give  notice  to  him  not  to  honour  drafts  drawn  against  the 
cargoes.  They  should  have  stated  to  him,  that  the  cargoes  were 
theirs,  or  that  they  had  a  lien  upon  them.  Instead  of  this,  they 
suffer  Tyrie  to  incur  liabilities,  possibly  to  the  full  extent  of  the 
value  of  the  cargo,  and,  when  this  had  been  done,  they  then  turn 
round  and  say,  "  the  cargo  is  ours ;  "  or,  "  we  have  a  claim  or  lien 
upon  it  paramount  to  any  right  of  yours,  and  you  have  paid  all 
these  sums  in  your  own  wrong/' 

It  was  not  till  the  7th  of  July,  1848,  that  the  first  claim  was 
made  to  any  portion  of  these  cargoes,  being  four  months,  at  least, 
after  they  had  notice  of  the  sale  of  those  goods.  I  have  no  doubt 
whatever,  that,  under  those  circumstances,  this  Court  would  not, 
even  if  there  had  been  a  right  on  the  part  of  the  plaintiffs  to  those 
cargoes  paramount  to  that  of  any  other  person,  allow  the  plaintiffs 
to  enforce  a  right  against  persons  whom  they  might  and  ought  to 
have  prevented  advancing  their  money  under  a  mistaken  belief 
that  those  cargoes  were  free  from  any  lien  whatever ;  and  that  it 
was  the  plaintiffs'  bounden  duty,  at  the  very  earliest  moment,  to 
give  notice  to  the  consignees  of  those  cargoes,  that  they  claimed  a 
paramount  right  and  title  to  them,  and  that,  in  consequence,  any 
monies  they  might  advance  upon  them  would  be  advanced  in  their 
own  wrong  and  to  their  own  prejudice. 

Upon  both  these  grounds,  I  am  of  opinion,  that  the  plaintiffs 
cannot  maintain  their  case ;  and  the  bill  must  therefore  be 
dismissed  with  costs  against  Tyrie,  so  far  as  it  seeks  any 
paramount  claim  or  relief  against  this  cargo. 
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Zulu ETA 

V, 

Tykie. 

[  692] 


I  do  not  go  beyond  that,  for  the  plainti£fs  may  be  entitled  to 
relief  against  the  proceeds,  after  the  defendant  Tyrie  has  been 
satisfied  all  that  is  due  to  him ;  as  the  bill  has  been  taken  pro  con- 
fesBo  against  Messrs.  Garrioz,  and  therefore,  as  between  them  and 
the  plaintiffs,  the  amount  of  the  balanoe  is  admitted.  I  think  that, 
if  the  plaintiffs  require  it,  they  are  entitled,  after  Tyrie  has  deducted 
the  full  amount  of  what  is  due  to  him  in  respect  of  his  advance 
upon  the  vessels  and  his  costs  of  suit,  to  ask  that  the  defendant 
should  pay  the  balance  into  Court  to  the  credit  of  the  cause. 


1852. 
March  15, 

EolU  Omrt, 
ROMILLY, 

M.R. 
[592] 


WEIGHT  V. 

(15  Bear.  592- 


BIGG. 

-594.) 


[  ^593  ] 


A.  B.  was  authorised  by  the  defendant  to  make  a  proposal  of  sale  of  some 
land  to  the  plainti£f,  but  to  be  accepted  within  a  week.  The  plaintiff  wrote 
to  A.  B.  within  that  time,  accepting  the  o£fer,  but  A.  B.  did  not  communi* 
cate  the  acceptance  to  the  defendant  until  long  after :  Held,  that  there  was 
a  valid  contract,  which  was  not  destroyed  by  the  neglect  of  A.  B.  to 
communicate  the  acceptance  to  the  defendant. 

Mr.  Wright,  Mr.  Bigg,  and  All  Souls  College  had  some  land  at 
Willesden  intermixed,  which  it  was  desirable  to  exchange. 

Mr.  Tootel,  the  usual  agent  of  the  college,  entered  into  a  written 
agreement,  dated  the  17th  of  February,  1861,  for  an  exchange  of 
some  portion  of  land  between  the  college  and  Mr.  Bigg,  and  the 
agreement  contained  the  following  passage  : 

**  That  as  the  college  wish  to  accommodate  Mr.  Richard  Wright 
with  so  much  of  No.  625  as  abuts  on  his  land,  it  has  been  agreed 
between  the  parties  hereto,  that  within  one  month  after  the 
exchange  shall  be  ^effected,  according  to  this  agreement,  Smith 
Henry  Bigg  shall  sell,  assign,  surrender,  and  convey  the  same  at 
and  for  consideration  of  120Z.  per  acre,  to  be  paid  by  Richard 
Wright  to  Smith  Henry  Bigg,  on  the  execution  of  such  conveyance. 
But  in  case  Richard  Wright  shall  agree  to  convey  a  portion  of  his 
land,  in  a  line  shown  on  the  sketch  from  Q.  to  R.,  to  the  extent  of 
ah  acre  or  thereabouts,  to  Mr.  Bigg,  then  the  purchase  money  for 
the  difference  in  quantity  taken  by  Richard  Wright  shall  be  after 
the  rate  of  100^.  per  acre,  &c.  &c.  Should  Mr.  Wright  not  acquiesce 
in  this  arrangement  within  one  week  from  the  date  hereof,  the 
exchange  to  be  carried  on  and  effected  irrespective  thereof." 

On  the  same  day,  Mr.  Tootel  (whom  the  Court  held  to  be  the 
agent  of  Mr.  Bigg  for  that  purpose)  communicated  to  Mr.  Wright 
the  effect  of  the  arrangement  he  had  made,  an4  stated,  "  he  had 
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done  the  best  he  could  for  him,  and  that  it  only  remained  for  him      Wmoht 
to  say  yes  or  no."  jjiq^ 

On  the  next  day  (18th  of  February),  Mr.  Wright  wrote  to 
Mr.  Tootel  accepting  the  proposal  to  purchase  No.  625,  part  of  the 
College  field,  at  the  rate  of  120/.  per  acre. 

This  acceptance  was  not  communicated  by  Mr.  Tootel  to  Mr.  Bigg 
until  after  the  13th  of  March,  and  long  after  the  expiration  of  the 
week  within  which  Mr.  Wright  was  required  to  acquiesce  in  the 
arrangement. 

The  exchange  between  the  college  and  Mr.  Bigg  having  been 
completed,  Mr.  Bigg  refused  to  give  up  No.  625  to  Mr.  Wright, 
unless  Mr.  Wright  gave  up  to  him  the  portion  of  his  land  from  Q. 
to  R.,  upon  the  *terms  stated  in  the  agreement.    Mr.  Wright  filed       t  **^*  1 
this  claim  for  specific  performance. 

Mr.  B.  Palmer  and  Mr,  Jessel,  for  the  plaintiff. 

Mr.  RmipeU  and  Mr.  W.  R.  Bigfl,  contrd,  amongst  other  points, 
argued,  that  as  the  plaintiff  had  not  communicated  his  acceptance 
to  the  defendant  within  the  week,  no  binding  contract  had  been 
entered  into. 

Thb  Master  of  the  Bolls  : 

If  Tootel  was  the  agent  of  Bigg,  then,  on  the  acceptance  of  the 
offer  within  the  week,  the  contract  became  complete,  and  the  fact 
of  the  agent  of  the  vendor  not  having  done  his  duty  by  stating  to 
his  principal  that  tbe  offer  had  been  accepted,  will  not  prevent  the 
contract  being  effective.  It  would  not  be  possible  to  enter,  with 
safety,  into  a  contract  with  an  agent,  if  the  negligence  of  such 
agent  to  communicate  with  his  principal  would  have  the  effect  of 
avoiding  the  contract. 

The  question  is  this :  Was  Tootel,  the  agent  of  Bigg,  to  make  the 
o£fer  to  the  plaintiff  ?  I  am  of  opinion  that  this  is  made  out,  and 
the  plaintiff,  having  accepted  that  offer  within  the  period  limited, 
18  entitled  to  specific  performance. 
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1852. 
Afarrh  11,12. 

JfolU  Court. 

Rom  ILLY, 
M.R. 

[  59:,  ] 


[  ♦spe  ] 


BLACKIE  V.   CLARK. 
COCK  V.   CLARK. 

(15  Beav.  595—608 ;  S.  C.  22  L.  J.  Ch.  377.) 

A  married  woman,  having  separate  estate,  joined  with  her  trustee,  who 
was  her  confidential  medical  attendant,  in  granting  annuities  secured  on  her 
separate  estate  for  his  benefit.  She  afterwards  sought  to  set  them  aside  aa 
against  the  grantees :  Held,  that  the  onus  of  proving  their  invalidity  was 
on  her  ;  and  it  appearing  that  she  understood  the  transaction,  and  no  undue 
persuasion  or  coercion  having  been  proved,  it  was  held,  that  they  could  not 
be  impeached.  Held  also,  that  the  principle  of  Archer  v.  Hudson  did  not 
apply  to  the  case. 

On  the  settlement  of  a  ward,  no  clauses  against  anticipation  was  attached 
to  her  separate  life  estate.  She  incumbered  her  interest :  Held,  that  the 
settlement  could  not  be  rectified  to  the  prejudice  of  her  incumbrancers. 

As  to  the  binding  effect  upon  a  ward  of  Court  and  her  husband  of  an  order, 
made  after  she  came  of  age,  to  settle  her  real  estate. 

The  setting  aside  an  annuity,  on  the  ground  of  a  retainer  or  return  of  the 
consideration,  is  discretionary,  and  the  Court  will  not  exercise  its  jurisdiction 
unless  the  retainer  be  fraudulent  or  improper. 

The  first  suit  was  instituted  on  behalf  of  the  Aberdeen  Assurance 
Company,  to  enforce  four  annuities  granted  by  Mrs.  Cock,  a  married 
woman,  and  secured  on  her  separate  estate.  The  second  was  a 
cross  suit  impeaching  their  validity. 

In  1830,  Clarissa  Foxon,  then  an  infant  and  a  ward  of  Court, 
married  Mr.  Cock  without  consent.  She  was  entitled  to  about 
9,048Z.  Consols,  and  was  tenant  in  tail  in  possession  of  a  real  estate. 
It  was  shortly  afterwards  referred  to  the  Master  to  approve  of  a 
proper  settlement  of  her  fortune.  The  Master,  in  March,  1831, 
made  his  report,  whereby  he  approved  of  a  proposal  to  settle  the 
real  and  personal  estate  to  the  separate  use  of  Mrs.  Cock  for  life, 
&c.  &c. ;  but  the  report  omitted  to  say  anything  as  to  its  being 
settled  without  power  of  anticipation.  This  report  being  confirmed, 
a  settlement,  approved  by  the  Master  under  an  order,  was  executed 
by  Mr.  and  Mrs.  Cock  on  the  8th  of  June,  *1831,  whereby  the 
9,048Z.  was  settled  to  the  separate  use  of  Mrs.  Cock  for  life  without 
power  of  anticipation,  with  divers  remainders  over;  and  Mr.  Cock 
(Mrs.  Cock  thereby  consenting)  covenanted,  that  he,  and  his  wife 
when  of  age,  would  bar  the  entail  and  settle  the  real  estate  to  the 
separate  use  of  Mrs.  Cock  for  life,  with  remainders  over.  No 
restriction  against  anticipation  was,  however,  mentioned  as  to  the 
real  estate. 

Mrs.  Cock  having  attained  twenty-one,  an  order  was  made,  on 
the  3rd  of  November,  1832,  that  Mr.  and  Mrs.  Cock  should  8ufifer  a 
recovery,  and  execute  all  proper  deeds,  to  be  settled  by  the  Master. 
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for  settling  the  real  estate  to  the  uses  mentioned  in  the  indenture     Blackie 
of  the  8th  of  June,  1831.    Deeds  of  lease  and  release  were,  in      clark. 
1834,  prepiired,  for  disentailing  and  settling  the  real  estates  as  pro- 
posed, but  Mrs.  Cock  declined  to  execute  and  acknowledge  them, 
and  both  the  Master  of  the  Rolls  and  the  Lord  Chancellor 
refused  to  enforce  the  order  and  compel  her  to  do  so. 

She,  however,  in  June,  1838,  executed  the  release  dated  the 
27th  of  June,  1888,  and  duly  acknowledged  it ;  but  in  consequence 
of  her  not  having  also  executed  the  lease  for  a  year,  she  re-executed 
the  release,  and  executed  the  lease  for  a  year  in  October,  1841,  and 
she  duly  acknowledged  them  before  a  Master  in  Chancery,  but  they 
were  not  enrolled  until  the  3rd  of  November,  1841. 

In  the  meantime,  and  in  1836,  Mrs.  Cock  and  her  husband  had 
separated.  The  separation  was  negotiated  by  Mr.  Boast,  her  con- 
fidential medical  attendant,  who  became  one  of  the  trustees  of  the 
separation  deed,  and  appeared  to  have  subsequently  been  on  terms 
of  more  *than  usual  intimacy  with  her.  Afterwards,  in  the  years  [  *r)97  ] 
1844,  1845,  1846,  and  1847,  Mrs.  Cock,  in  consideration  of  sums 
amounting  in  the  whole  to  6,0002.,  granted  four  annuities,  amount- 
ing altogether  to  490L  a-year,  to  the  Aberdeen  Assurance  Company 
daring  her  life ;  and  she  granted  her  life  interest  in  the  real  estate, 
which  had  been  settled  to  her  separate  use,  as  a  security  for  these 
annuities. 

Mr.  Boast  was  party  to  the  four  grants  of  annuity,  and  for 
farther  securing  them,  he  executed  warrants  of  attorney,  upon 
which  judgments  were  entered  up. 

Mr.  Cock  died  in  September,  1847. 

The  first  bill  was  filed  by  the  trustees  of  the  Aberdeen  Assurance 
Company  against  Mrs.  Cock  and  her  trustees,  to  enforce  payment 
of  the  four  annuities  out  of  the  rents  of  the  real  estate. 

Mrs.  Cock  filed  a  cross  bill,  and  she  thereby  and  by  her  answer 
to  the  original  bill,  insisted  on  the  several  points  raised  by  her 
counsel  in  argument,  to  which  the  reader,  to  avoid  repetition,  is 
referred.  The  cross  bill  filed  by  Mrs.  Cock  prayed  a  declaration 
that  the  deeds  of  1888  were  void  as  against  her,  and  that  she  was 
now  tenant  in  tail ;  but  if  not  void,  then  that  she  was  entitled  to 
the  rents,  notwithstanding  the  annuity  deeds.  It  also  prayed,  that 
the  deeds  of  1838  might  be  reformed,  so  as  to  attach  a  clause  against 
anticipation  to  her  life  estate,  and  that  the  annuities  might  be 
declared  void  as  against  her. 

From  the  evidence  it  appeared,  that  on  the  occasion  of  the  grant 
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Blackib      of  the  third  annuity,  four  small  sums,  amounting  in  the  whole  to 

Clakk.       about  10/.,  had  been  retained  *or  returned,  out  of  the  consideration 

[  '^98  ]       money,  for  interest  on  the  arrears  of  the  prior  annuities ;  au J  that 

upon  the  grant  of  the  fourth  annuity,  a  sum  of  74/.  5«.  had  been 

retained  or  returned  for  the  "  premium  and  stamp  on  the  policy  on 

the  life  of  Mr.  Boast." 

Mr.   Stuart,   Mr.   Lloyd,   and   Mr.  Pirie,   for  the  Aberdeen 
Assurance  Company. 

Mr.  Elmsley  and  Mr.  Piggott,  for  the  trustees  of  Mr.  Cock's 
settlement. 

Mr.  Southgate,  for  Mrs.  Cock's  eldest  son. 

Mr.  R.  Palmer  and  Mr.  Cairns,  for  Mrs.  Cock,  argued  as  follows : 

First.  The  deeds  are  invalid,  for  Mrs.  Cock  received  no  part  of 
the  consideration  for  the  annuities.  The  negotiations  were  con- 
ducted by,  and  the  money  raised  for  the  use  of  and  received  by 
Boast,  her  confidential  medical  attendant  and  trustee,  who  possessed 
unlimited  influence  over  her,  which  he  improperly  exercised  for  his 
own  advantage,  with  the  knowledge  of  the  grantees  of  the  annuity. 
They  therefore  can  retain  no  benefits  so  acquired.  [On  this  point 
they  cited  Archer  v.  Hudson  (i),  Maitland  v.  Irving  (2),  Cooke  v. 
Lamotte  (3),  Hunter  v.  Atkins  (i),  and  Dent  v.  Bennett  (6).] 
[  699  ]  Secondly.  The  settlement  of  1888  is  void  as  against  her,  it  not 

having  been  executed  voluntarily,  but  under  fear  of  an  attachment 
and  it  not  having  been  duly  enrolled  within  six  months,  pursuant 
to  the  8  &  4  Will.  IV.  c.  74,  s.  41 ;  consequently,  the  deeds 
executed  by  her  during  coverture  are  void,  and  she  is  now  tenant  in 
tail  in  possession  :  Savill  v.  Savill  (rt) ;  Cave  v.  Cave  (7). 

Thirdly.  It  was  intended  that  the  settlement  of  1838  should 
contain,  and  it  ought  to  have  contained,  a  clause  against  anticipa- 
tion attached  to  her  life  interest  in  the  real  estate,  as  it  was  to  her 
personal  estate.  The  settlement  ought  therefore  to  be  rectified,  by 
inserting  such  a  restriction,  and  the  grantees,  having  notice  of  all 
the  proceedings  relative  to  the  settlement,  were  aware  of  the 
accidental  omission  of  that  necessary  clause,  and  are  therefore 
bound  by  that  notice. 

(1)  64  R.  R.  152  (7  Beav.  551).        (6)  48  R  R.  m  (7  Sim.  539). 

(2)  74  R.  R.  115  (15  Sim.  437).        (6)  70  R.  R.  370  (2  Cdl.  721). 

(3)  Ante,  p.  397.  (7)  Aute,  p.  391. 

(4)  41  R.  R.  30  (3  My.  &  K.  113). 
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FoarLhly.  The  annuities  are  void  under  the  Annuity  Act,  in      Blackie 
consequence  of  part    of   the  consideration    money  having  been       clIbk. 
retained  by  the  grantees.     [On  this  point,  which  the  repeal  of  the 
Annuity  Act  has  deprived  of  importance,   Gorton  v.  Cliampneys  (1) 
and  other  cases  were  cited.] 

The  Master  of  the  Bolls  : 

There  are  several  points  in  this  case  upon  which  I  do  not  feel 
much  hesitation  or  doubt. 

Four  grounds  are  stated  for  the  relief  sought  by  the  cross  suit —       [  ^^  ] 
two  legal  and  two  equitable.     The  first  equitable  ground  which  has 
been  principally  relied  on  for  setting  aside  this  transaction  is  the 
fraud,    misrepresentation,    and    undue    influence    practised    on 
Mrs.  Cock,  of  which  the  Company  had  notice.    I  am  of  opinion 
that  this  transaction  cannot  be  impeached  on  tliose  grounds.    I 
have  first  to  consider  upon  whom  the  burden  of  proof  lies.    In  a 
case  where  one  person  gains  a  great  advantage  over  another  by  a 
voluntary  instrument,  the  burden  of  proof  is  undoubtedly  thrown 
upon  the  person  who  receives  that  benefit,  and  he  is  under  the 
necessity  of  showing  that  the  transaction  is  fair  and  honest  (2) ;  for 
although  this  Court  never  prevents   one  person  from  being  the 
object  of  the  voluntary  bounty  of  another,  yet  it  must  be  shown 
that  the  bounty  was  purely  voluntary,  and  not  produced  by  any 
undue  influence  or  misrepresentation,  which  the  Court  regards  with 
a  very  jealous  eye.    This  transaction  on  the  face  of  it  is  a  purchase 
by  the  plainti£fs  for  valuable  consideration  of  an  annuity  from  the 
defendant,  and  the  person  who  says  that  it  was  an  unfair  transac- 
tion, or  one  not  binding,  is  bound,  in  this  as  in  all  cases  of  pur- 
chases for  value,  to  impeach  it.     I  am  therefore  of  opinion,  that 
the   burden  of  proof,  in  the  first  instance,   lies  on  Mrs.  Cock, 
although  it  may  undoubtedly  happen^  that  sufficient  evidence  may 
be  given  to  shift  that  burden,  and  to  impose  upon  the  plaintiffs  in 
the  first  suit  the  obUgation  of  showing  that  the  transaction  is  bond 
fide  and  valid. 

As  to  the  fraud  and  misrepresentation  by  the  plaintiffs,  none  is 
either  alleged  or  attempted  to  be  proved  ;  "^but  the  case  made  is  this  :       [  *60i  ] 
that  Mr.  Boast  was  placed  in  such  a  relation  towards  Mrs.  Cock,  and 
had  acquired  such  an  unlimited  influence  over  her,  that  he  could 
persuade  her  to  join  with  him  in  any  transaction  however  beneficial 

(1)  25  B.  B.  627  (1  Bing.  287).  p.  397 ;  and  Hoyhton  v.  Hvghtoii,  antf, 

(2)  See    Cooke    y.     Lamoik,    afUe,      p.  421. 
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Blackii  to  him :  that  the  Aberdeen  Assurance  Company,  having  notice  of 
Clark.  ^^^^  ^^^'  cannot  take  advantage  of  that  circumstance,  they  being 
bound  to  see,  that  in  any  act  which  this  lady  did,  she  acted  totally 
free  from  such  influence,  and  with  a  deliberate  and  clear  knowledge 
of  what  she  was  doing.  The  cases  of  Archei-  v.  Hadson  (l)  and  Mait- 
land  V.  Ifring  (2)  do  undoubtedly  establish,  and  very  properlj'  in  my 
opinion,  that  in  a  transaction  in  which  all  the  parties  gain  a  manifest 
advantage  at  the  expense  of  a  volunteer,  it  is  the  bounden  duty  of  the 
persons  who  seek  the  benefit  of  that  transaction  to  show,  that  the 
volunteer  was  in  such  a  situation  as  fully  and  completely  to  under- 
stand what  he  was  about.  But  neither  Archery.  Hudson  nor  Mail- 
land  V.  Irving  were  cases  of  a  purchase  for  valuable  consideration. 
They  were  cases  in  which  money  had  already  been  lent,  and  the 
creditor,  finding  his  security  very  imperfect,  obtained  from  the 
volunteer,  who  gained  no  benefit  at  all,  a  distinct  and  manifest 
advantage.  The  same  observations  do  not  apply  to  the  case  of  a 
bond  fide  purchase,  in  the  first  instance,  for  valuable  consideration, 
because,  if  the  purchase  be  a  fair  one,  the  purchaser  gains  no 
advantage,  for  he  would  simply  abstain  from  purchasing,  if  the 
volunteer  did  not  think  fit  to  join  in  the  transaction.  Although  I  do 
not  say  that  the  Court  would  not  act  in  the  same  way  in  both  cases, 
yet  there  is  a  manifest  difiference  between  them. 

Looking  at  this  case  as  annuity  transactions  are  generally 
[  •602  ]  regarded  in  this  Court,  it  does  not  appear  *to  me  that  any  inordi- 
nate amount  of  interest  was  obtained ;  I  think  something  under 
eight  per  cent,  was  taken,  and  out  of  this  the  insurance  had  to  be 
paid.  But  assuming  it  is  established,  in  this  case,  that  Mr.  Boast 
was  the  real  person  who  benefited  by  this  transaction  and  received 
the  money  from  the  Assurance  Company,  and  assuming  (which  I 
think  is  established)  that  either  the  Assurance  Company  knew,  or 
had  the  means  of  knowledge  within  their  own  power,  that  this 
gentleman  was  the  confidential  medical  adviser  and  intimate  friend 
of  this  lady,  and  had  managed  her  affairs  for  her,  it  does  not  appear 
to  me  that  this  lady  was  under  that  degree  of  influence  as  to  make 
her  incompetent  to  act  in  a  matter  as  a  woman  having  a  distinct 
and  separate  power  of  judging  for  herself,  and  as  if  she  were  a/€w<r 
8ole.  I  have  not  observed  any  evidence  of  that  description,  except 
that  of  Mr.  Boast,  upon  which  I  shall  presently  make  an  observa- 
tion. Even  if  all  those  points  were  established,  the  Court  doea  not 
forbid  a  person,  in  the  situation  of  Mrs.  Cock,  from  doing  that 
(1)  64  R.  R.  lo2  (7  Beav.  bb\).  (2)  74  B.  R.  115  (\b  Sim.  437). 
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which  she  might  think  fit  deliberately  to  do,  with  her  eyes  Blackib 
open,  and  uninfluenced,  in  the  act  of  doing  it,  by  any  other  clark. 
person. 

It  appears  to  me  that  the  evidence  establishes,  with  respect  to 
the  first  transaction,  that  she  knew  distinctly  what  she  was  about. 
Mr.  Stafford  states  in  the  most  unequivocal  manner  in  his  evidence, 
that  he  distinctly  and  deliberately  explained  every  part  of  the  trans- 
action and  every  part  of  the  deed  to  this  lady,  and  I  cannot  doubt 
that  he  fully  explained  this  matter  to  her. 

Mr.  Boast's  evidence,  which  is  of  a  most  singular  description,  is 
to  this  effect :  He  states  that  he  explained  the  whole  matter  to  her, 
to  the  same  *effect  as  appears  by  the  evidence  of  Mr.  Stafford ;  but  [  *<>03  ] 
that  he  also  told  her,  that,  by  a  rule  of  law,  she  being  a  married 
woman,  this  would  be  a  mere  delusive  security  to  the  Assurance 
Company,  for  they  could  not  make  her  estate  available.  That  she 
understood  the  matter  is  perfectly  confirmed  by  Mr.  Boast's 
evidence ;  but  if  I  am  to  believe  the  whole  of  his  evidence,  which 
I  shall  be  very  reluctant  to  do,  it  would  prove  this  :  that  he  induced 
her  to  beheve,  that  by  joining  with  him,  they  could,  in  fact,  commit 
a  fraud  upon  the  Assurance  Company,  and  under  colour  of  giving  a 
valid  security,  give  none  at  all.  If  that  were  the  real  transaction, 
undoubtedly  I  should  not  think  her  entitled  to  much  relief  or 
assistance  from  this  Court. 

From  the  evidence  to  which  I  have  shortly  referred,  and  which  I 
do  not  go  into  with  any  greater  detail,  I  have  arrived  at  the  con- 
clusion, that  this  lady  deliberately  knew  and  understood  what  she 
was  about  when  she  executed  the  first  annuity  deed  in  1844.  It 
also  appears  that  a  distinct  and  separate  solicitor  was  employed  for 
her ;  and  I  have  no  doubt  or  hesitation  in  expressing  my  opinion, 
that  if  the  first  annuity  had  alone  been  in  contest  in  this  suit,  it 
not  have  heen  possible  to  impeach  it. 

^Vith  respect  to  the  three  subsequent  annuities,  she  does  not 
appear  to  have  any  distinct  and  separate  solicitor,  but  there  is  proof 
sufficient  to  satisfy  me,  that  she  understood  the  nature  of  the 
transaction  she  was  entering  into  ;  and  the  circumstance  that 
Mr.  Boast  was  her  intimate  medical  adviser,  and  had,  with  another 
gentleman,  negotiated  the  terms  of  separation  from  her  husband, 
and  that  she  was,  if  the  fact  were  so,  residing  with  him,  and  being 
in  infirm  health,  relied  much  *upon  his  assistance  and  medical  i[  *604  j 
advice,  is  insufficient  to  counterbalance  the  direct  testimony  of  her 
nnderstanding  this  matter,  and  the  fact  of  absence  of  anything  like 
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Blaokix      undne  persnasion  or  coercion  for  the  purpose  of  inducing  her  to 
Clark.       execute  this  deed.    I  am  of  opinion,  therefore,  that  if  the  matter 
stood  there  alone,  I  should  be  bound  to  give  the  plaintiffs  in  the 
first  suit  a  decree. 

The  next  ground  stated  is,  that  this  lady  was  under  an  inability 
to  contract,  for,  being  tenant  in  tail,  she  could  not,  during  her 
husband's  life,  enter  into  any  contract  whatever  affecting  her  estate. 
If  she  were  simply  tenant  in  tail,  undoubtedly  that  would  be  so. 
But,  assuming  that  the  deed  of  1888  was  alone  in  force,  and  that 
the  deeds  of  1841  were  invalid,  the  effect  would  be,  that  under  that 
deed,  she  would  have  taken  an  estate  for  her  separate  use  during 
coverture,  and  her  contract  would  have  bound  that  estate  during 
the  coverture,  although  it  would  not  beyond  it.  But  I  do  not  go 
into  those  circumstances,  because  I  am  of  opinion  that  there  is  a 
higher  principle  which  affects  this  case,  and  which  precludes  the 
possibility  of  that  question  arising.  This  was  the  case  of  a  ward  of 
Court,  who,  committing  a  contempt  (which,  although  an  infant,  she 
might  do),  married,  and  thereupon  the  Court  directs  what  settle- 
ment shall  be  executed  for  the  purpose  of  securing  the  property  of 
the  ward  of  Court.  The  Court  in  18S1  compelled  the  husband  to 
enter  into  a  covenant,  that  he,  and  his  wife  when  she  attained  the 
age  of  twenty-one  years,  would  settle  the  whole  of  this  property. 
After  she  attained  twenty-one,  the  Court  directed  the  husband  and 
wife  to  execute  a  settlement  in  conformity  with  the  direction. 
Assuming  the  argument  to  be  correct,  and  that,  by  some  informality, 
[  ^606  ]  it  has  not  be  done,  still  the  parties  *have  nevertheless  acted  upon 
it  as  if  it  had  been  done,  from  that  time  down  to  the  present,  and, 
as  must  be  assumed,  with  full  knowledge  of  the  circumstances  and 
consequently  connected  with  it.  I  am  of  opinion,  that  this  Court 
will,  if  necessary,  compel  that  to  be  done  which  it  has  directed  to 
be  done,  and  having  ordered  a  ward  of  Court  and  her  husband  to 
execute  a  settlement  settling  the  property  in  a  particular  manner, 
will  not  permit  them  to  deal  with  the  property  in  a  manner  different 
from  that  which  it  has  directed;  and  that,  consequently,  the 
husband  and  wife  are  bound  by  the  terms  of  that  settlement 

This  Court  would  find  it  impossible  in  any  case  to  deal  with  the 
property  of  a  ward  of  Court  and  with  the  husband,  or  to  carry  its 
orders  into  effect,  and  prevent  them  being  a  mere  mockery,  unless  it 
held  the  doctrine  which  I  am  now  stating.  I  am  of  opinion,  there- 
fore, that  this  lady,  having  treated  herself  as  possessing  that  estate 
expressed  in  the  settlement  of  1841,  and  having  dealt  with  the 
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Company  upon  that  footing,  cannot  now  repudiate  that  transaction,      Blackib 
and  say  that  the  acts  which  she  did  in  that  character  are  not  valid       Clabk. 
and  binding  upon  her. 

I  am  also  of  opinion,  that  this  is  not  a  case  in  which  the  Court 
will  rectify  the  settlement ;  at  all  events,  so  as  to  exclude  the  rights 
of  the  Assurance  Company,  with  whom  this  lady  has  dealt  upon  the 
footing  of  these  settlements  being  valid  and  bond  fide.  She  referred 
the  solicitor  of  the  Assurance  Company  to  the  trustees  to  see  the 
settlements,  and  she  induced  them  to  act  on  the  foundation  and 
footing  of  their  being  correct  and  accurate.     It  would  be  a  most 
singular  doctrine,  undoubtedly,  if    the  Court  were  to  hold,  that 
persons  who  have  dealt  with  parties  whose  rights  have  been  deter- 
mined  *by  a  settlement  directed  by  an  order  of    the  Court   of      [  •«06  ] 
Chancery  should  afterwards   be  told — "You   must  perceive  that 
the  Court  of  Chancery  made  a  mistake,  that  it  has  done  wrong. 
You  have  had  notice  from  the  beginning  that  the  Court  would 
rectify  the  settlement,  and  therefore  you  are  to   be   deprived  of 
that  which  you  have  purchased  bond  fide,  for  valuable  considera- 
tion."    If  the  necessity  of  examining  into  the  correctness  of  the 
decisions  of  the  Court  of  Chancery,  and  of  seeing  that  the  acts 
which  it  has  directed  to  be  done  would  not  be  afterwards  set  aside, 
were  to  be  imposed  on  persons  who  deal  with  others,  on  the  faith  of 
those  acts  and  of  the  decisions  of  the  Court  being  accurate,  or  if 
they  were  to  be  visited  with  the  consequences  of  the  Courtis  errors, 
the  most  grievous  evils  would  arise  in  the  transactions  of  society. 
Such  a  doctrine  would  be  directly  opposed  to  the  principles  on 
which  this  Court  acts  both  in  appeals  and  in  a  great  number  of 
other  cases ;  such  as,  for  instance,  where  a  bond  fide  payment  is 
made  under  a  probate  which  is  afterwards  recalled.      I  am  of 
opinion,  therefore,   that  this   settlement   could   not   be    rectified 
with  any  view  or  purpose  of  excluding  the  interest  of  the  Assurance 
Company. 

It  is  not  necessary  for  me  to  go  further  on  the  present  occasion, 
but  I  doubt  very  much,  whether,  in  any  view,  the  Court  would 
rectify  the  settlement,  or  treat  the  case  as  one  of  manifest  mistake 
or  miscarriage.  This  case  is  very  distinct  from  those  referred  to, 
where  tliere  has  been  a  manifest  omission,  such  as  the  dropping  of 
a.  limitation,  or  in  which  there  is  an  error  apparent  on  the  face  of 
the  deed.  It  is  possible  to  conceive,  that  the  Court  of  Chancery 
rnighty  in  some  cases,  think  it  an  evil  to  introduce  a  restraint 
ii.gainst  anticipation  on  the  life  estate  of  the  wife.  The  proposals 
B.B, — ^voL,  xcn.  87 
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Blackie  here  contained  no  restraint  against  anticipation,  but  it  is  *8aid,  that 
Clabk.  yon  must  assume  it  was  intended  to  include  it,  because  the  Master, 
[  *607  J  on  those  proposals,  has  introduced  a  restraint  against  anticipation 
so  far  as  relates  to  the  personal  estate ;  but  why  might  it  not  be 
equally  urged,  that  there  was  an  error,  and  that  because  he  omitted 
it  in  the  real  estate,  he  ought  also  to  have  omitted  it  in  the  personal 
estate,  and  that  the  proposals  ought  to  govern  both  settlements? 
It  certainly  is,  in  most  cases,  a  desirable  thing  to  introduce  a 
restraint  against  anticipation,  where  an  estate  is  given  to  the 
separate  use  of  a  married  woman,  and  the  C!ourt  generally  intro- 
duces it,  particularly  where  a  marriage  has  taken  place  without  its 
sanction ;  but  various  circumstances  may  exist  which  may  induce 
the  Court  not  to  adopt  that  course. 

Upon  these  three  grounds,  therefore,  I  see  no  reason  whatever 
for  impeaching  this  transaction  or  for  setting  it  aside.  I  cannot 
re&ain  from  saying,  that  Mr.  Boast,  in  his  evidence,  appears  to  be 
trying  to  repair  the  fraud  which  he  had  committed  on  this  lady,  by 
endeavouring  to  commit  another  upon  the  Assurance  Company. 

[On  .the  fourth  question  with  respect  to  the  retainer  of  a  part  of 
the  money,  his  Honour  held  that  the  retainer  was  not  a  ground  for 
setting  aside  the  transaction.] 
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IN  THE  COURT  OF  COMMON  PLEAS. 


STEPHEN   CANNON   v.   WILLIAM   BALLANTINE         i862. 
EIMINGTON  (1).  ^*- 

(12  C.  B.  1—17 ;  S.  C.  21  L.  J.  C.  P.  1H7.)  [  1  ] 

An  estate-tail  havin<^  been  discontinued  by  a  feoffment  made  by  the 
tenant-in-tail  more  than  twenty  years  before  bis  death :  Held,  that  the  issue 
in  tail  might  bring  his  writ  of  /ormedon  (2)  at  any  time  within  twenty  (3) 
years  next  after  such  death, — the  period  of  limitation  prescribed  by  the 
Beal  Property  Limitation  Act,  1833  (3  &  4  Will.  IV.  c.  27),  not  running 
against  him  during  the  life  of  the  tenant-in -tail. 

Tras  was  a  writ  off  ormedon  in  the  descender  (2).    The  count  was 
as  follows : 

Cumberland,  to  wit:    Stephen  Cannon,  the  demandant  in  this 
suit,  by  W.  S.,  his  attorney,  demands  against  William  Ballantine 
Rimington  ten  messuages  and  five  acres  of  land,  with  the  appur- 
tenances, in  the  parish  of  Penrith,  in  the  county  of  Cumberland, 
which  Stephen  Cannon,  the  grandfather  of  the  demandant,  gave  to 
Stephen  Cannon,  the  father  of  the  demandant,  and  the  heirs  of  the 
body  of  the  said  Stephen  Cannon,  the  father  of  the  demandant ; 
and  which,  after  the  death  of  Stephen  Cannon,  the  father  of  the 
demandant,  ought  to  descend  to  the  demandant,  the  son  and  heir 
of  the  said  Stephen  Cannon,  the  father,  according  to  the  form  of 
*  the  said  gift:  And  thereupon  the  said  demandant  saith  that  the        [*2] 
said  Stephen  Cannon,  the  grandfather  of  the  demandant,  herein- 
before mentioned,  heretofore,  to  wit,  on  the  80th  of  November,  1796, 
was  seised  of  and  in  the  tenements  aforesaid,  with  the  appurten- 
ances, in  his  demesne  as  of  fee,  and,  being  so  seised  thereof,  after- 
wards, and  before  the  1st  of  January,  1888,  to  wit,  on  the  day  and 
year  last  aforesaid,  duly  made  and  published  his  last  will  and  testa- 
ment in  writing,  signed  by  him,  and  attested  and  subscribed  in  his 
presence  by  three  credible  witnesses,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  thereby,  according  to 
the  said  statute,  devised  and  gave  to  the  said  Stephen  Cannon, 
the  father  of  the  demandant,  and  the  heirs  of  the  body  of  him  the 
said  Stephen  Cannon,  the  father,  the  tenements  aforesaid,  with  the 
appurtenances ;  and  the  said  Stephen  Cannon,  the  grandfather  of 
the  demandant,  after  his  said  will  had  been  and  was  bo  made  and 

(1)  Cited,  Earl  of  Abergavenny  v.  (2)  See  3  &  4  Will.  IV.  c.  27,  s.  36. 

^race  (1872)  L.  B.  7  Ex.  145,  152,  41      —J.  G.  P. 

T^  J.  Ex.    120,   26  L.   T.    514.    See  (3)  Now  12  years :   37  &  38  Vict. 

JiimingUm  v.  Cannon^  post,  p.  590.  c.  57,  8.  6.— J.  Q-.  P. 
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CAKiroN      to  wit,  on  the  29th  of  April,  1831 ;  and  tliereupon  the  right  to  the 
'^BiMiNGTov.    said  tenements,  with  the  appurtenances,  according  to  the  form  of 
the  said  gift,  descended  from  the  said  Stephen  Cannon,  the  father 
of  the  demandant,  to  the  said  demandant,  as  tenant-in-tail,  accord- 
ing to  the  form  of  the  said  gift,  to  wit,  as  heir  of  the  hody  of  the 
said  Stephen  Gannon,  the  father    of   the    demandant:    And  the 
demandant  further  said,  that,  at  the  time  when  the  said  right  so 
descended  unto  him  as  aforesaid,  the  right  of  entry  of  him  the 
said  demandant  to  and  in  respect  of  the  tenements  in  the  said 
count  mentioned,  with  the  appurtenances,  had  been  and  was  taken 
away,  to  wit,  by  such  discontinuance  of  the  said  estate-tail  as  in 
this  replication  aforesaid,  and  so  remained  and  continued  taken 
away  as  aforesaid  thence  continually  until  and  upon  the  1st  of 
June,  1886 :  And  the  demandant  in  fact  said,  that,  on  the  Ist  of 
June,  1836,  he,  the  demandant,  was  entitled  to  bring  and  maintain, 
and  might  on  tliat  day  have  brought  and  maintained,  an  action  of 
formedon  in  descender  in  respect  of  the  tenements  in  the  count 
mentioned,  with  the  appurtenances,  and  for  the  recovery  thereof ; 
and  the  said  demandant  so  remained  and  continued  entitled  to 
bring  and  maintain  the  same  action  thence  continually  until  the 
suing  of  the  writ  whereby  this  action  was  commenced :  And  the 
[  *H  ]        demandant  further  *8aid  that  the  said  Stephen  Cannon,  the  father, 
in  his  lifetime,  never  at  any  time  from  and  after  the  said  time  when 
the  said  Stephen  Cannon,  the  father  of  the  demandant,  so  enfeoflfed 
the  said  W.  D.  Bimington  as  in  this  replication  aforesaid,  was  seised 
or  possessed  of,  or  entitled  to,  the  said  tenements,  with  the  appur- 
tenances, or  any  part  thereof,  or  any  estate  or  interest  therein, 
and,  from  and  after  that  time,  never  was  entitled  to  receive,  and 
never  received,  the  rents  and  profits  thereof,  or  any  part  thereof, — 
and  this  the  demandant  was  ready  to  verify,  wherefore  he  prayed 
judgment,   and   seisin  of    the  said  several   tenements,  with   the 
appurtenances,  to  be  adjudged  to  him,  &c. 

The  defendant  joined  issue  on  the  replication  to  the  second  plea, 
and  demurred  generally  to  the  replication  to  the  third  plea, — the 
point  marked  in  the  margin  being,  *' A  cause  of  demurrer,  is,  that 
the  feoffment  and  discontinuance  alleged  in  the  replication,  does 
not  deprive  the  tenant  of  the  protection  of  the  Statute  of  Limitations, 
8  &  4  Will.  IV.  c.  27." 

Hiigh  Hill  (with  whom  was  Unthank),  in  support  of  the  demurrer : 
The  question  for  the  consideration  of   the  Court,  is,  whether. 
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upon  the  facts  appearing  on  this  record,  the  limitation  prescribed      cankoh 

by  the  statute  3  &  4  Will.  IV.,  c.  27,  bars  the  right  of  the  demandant    uiui^qton. 

to  bring  his  writ  of  formedon.      In  Doe  d.  Cannon  v.  lincasUe  (i) 

this  Court  held,  that  the  devise  under  which  Stephen  Gannon,  the 

father  of  the  demandant,  took,  gave  him  an  estate-tail,  and  that, 

the  estate-tail  having  been  discontinued  by  the  feoffment  more  than 

twenty  years  before  the  commencement  of  the  action,  the  demandant 

could  not  recover  in  ejectment.    The  argument  will  turn  mainly 

upon  the  2nd,  Srd,  21st,  22nd,  37th,  and  38th  sections  of  the  3  &  4 

Will.  IV.  c.  27. 

[He  read  those  sections.] 

The  facts  disclosed  upon  this  record,  are,  that,  after  the  first         [  8  ] 

tenant-in-tail  became  seised  in  tail,  and  more  than  twenty  years 

ago,  he  made  a  feoffment,  and  so  discontinued  the  fact  of  the 

possession,  and  the  feoffee  has  ever  since  been  in  possession  of  the 

laud,  and  in  receipt  of  the  rents  and  profits.     The  question  is, 

whether,  upon  that  state  of  facts,  the  issue  in  tail  is  barred  of  his 

writ  of  formedon.     It  is  submitted  that  he  is.     Before  the  *pa88ing        C  *^  ] 

of  the  Act,  the  tenant-in-tail  might  have  barred  the  issue  in  tail 

by  a  fine,  with  proclamations,  under  the  32  Hen.  VIII.  c.  36,  s.  1. 

If  there   had  been  no  feoffment  in  this  case,  but  only  a  simple 

discontinuance  in  fact  of  the  possession  and  receipt  of  the  rents 

and  profits,  the  issue   in   tail    would   have   been   barred,    under 

section  21,  if  the  whole  twenty  years  had  run  out  in  the  lifetime 

of  the  tenant-in-tail,  or,  under  section  22,  he  would  have  had  only 

so  much  of  the  twenty  years  as  remained  unexpired  at  the  death 

of  the  tenant4n-tail.    If  that  be  so,  how  is  the  issue  in  tail  in  a 

better  position  because  the  tenant-in-tail  has  executed  a  feoffment  ? 

In  Tolson  v.  Kaye  (2)  it  having  been  urged  in  argument  that  the 

old    Statute  of   Limitations,  21  Jac.  I.  c.  16,  s.  1,  ought  to  be 

construed  strictly, — Dallas,  Ch.  J.,  said  :  "  I  cannot  agree  in  the 

position  that  statutes  of  this  description  ought  to  receive  a  strict 

construction :   on  the  contrary,  I  think  they  ought  to  receive  a 

beneficial  construction  with  a  view  to  the  mischief  intended  to  be 

remedied ;  and  this  is  pointed  out  by  the  very  first  words  of  the 

statute,  which  are,  '  for  quieting  of  men's  estates,  and  avoiding  of 

Buits.'     It  is  therefore  that  this  statute  and   all  others   of   this 

description,  are  termed  by  Lord  Kisnyon  statutes  of  repose ;  and 

long  before  and  since  the  passing  of  this  statute  that  has  been 

(1)  79  R  R.  795  (8  C.  B.  876).  (2)  2'6  B.  R.   615   (3    Brod.   &  B. 

217). 
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Cavhon      the  principle  which  has  guided  the  Courts  in  the  construction  of 

RiMiKOTOH.   them."    The  8  &  4  Will.  IV.  c.  27,  carries  that  intention  further 

than  the  former  statutes:  by  those,  the  remedy  only  was  barred: 

but,  under  this  statute,  the  title  is  absolutely  extinguished, — s.  34. 

WWes  (with  whom  was  Sjnnks),  contra: 

The  demandant  claims  as  the  issue  in  tail,  whose  right  of  action 
has  not  been  barred  by  any  conveyance  his  ancestor  has  made. 

[  •!<>  ]  But  for  the  Statute  De  Donis,  18  Edw.  I.  c.  1,  ♦the  feoffment  would 
have  been  a  good  conveyance :  but,  by  that  statute,  there  being 
issue  in  tail,  its  only  effect  was,  to  turn  their  right  of  entry  into  a 
right  of  action.  The  real  question  is,  whether  the  statute  8  &  4 
Will.  IV.  c.  27,  has  taken  away  the  right  of  the  issue  in  tail  to  bring 
hie  action,  under  the  circumstances  disclosed  upon  this  record.  It 
is  clear  that  the  issue  in  tail  was  not  barred  under  the  21  Jac.  I. 
c.  16 :  it  is  so  laid  down  in  Watkins  on  Conveyancing,  9th  edit, 
p.  401 ,  n.  How  is  it  under  this  statute  ?  By  the  86th  section,  real 
and  mixed  actions  (with  certain  exceptions),  and,  amongst  the  rest, 
writs  ot  fonnedon^  are  abolished  from  the  81st  of  December,  1834; 
provided  (s.  87)  "  that,  when,  on  the  81st  of  December,  1884,  any 
person  who  shall  not  have  a  right  of  entry  to  any  land,  shall  be 
entitled  to  maintain  any  such  writ  or  action  as  aforesaid,  in  respect 
of  such  land,  such  writ  or  action  may  be  brought  at  any  time  before 
the  Ist  of  June,  1885,  in  case  the  same  might  have  been  brought  if 
this  Act  had  not  been  made,  notwithstanding  the  period  of  twenty 
years  hereinbefore  limited  shall  have  expired."  Then  comes  the 
88th  section,  which  provides,  '*  that,  when,  on  the  said  1st  of  June, 
1885,  any  person  whose  right  of  entry  to  any  land  shall  have  been 
taken  away  by  any  descent  cast,  discontinuance,  or  warranty,  might 
maintain  any  such  writ  or  action  as  aforesaid  in  respect  of  such 
land,  such  writ  or  action  may  be  brought  after  the  said  Ist  of  June, 
1885,  but  only  within  the  period  during  which  by  virtue  of  the 
provisions  of  this  Act  an  entry  might  have  been  made  upon  the 
same  land  by  the  person  bringing  such  writ  or  action,  if  his  right 
of  entry  had  not  been  so  taken  away."  It  may  be  conceded,  that, 
if  the  21st  and  22nd  sections  had  not  been  in  the  Act,  the  time  for 
the  demandant  to  have  brought  his  fonnedon  would  have  been 
within  twenty  years  after  the  death  of  the  tenant-in-tail.    The 

[  •!!  ]  general  rule  of  prescription  is  expressed  in  the  maxim,  *"  Contra 
lion  valentem  agere  non  cun'it  prcescriptio.'*  It  would  be  manifestly 
absurd  to  make  the  prescription  run  against  a  person  who  is  eitcludtJ 
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by  his  own  act  from  doing  anything  daring  the  time  limited.    Here,       Cakvon 
the  tenant-in-tail  was  excluded  by  his  conveyance :  there  was  no    rtmington, 
period '' hereinbefore  limited,"  for,  there  was  no  discontinuance 
until  after  the  tenant-in-tail  had  parted  with  his  right, — so  that  the 
period  of  limitation  never  began  to  run.    The  22nd  section,  upon 
which  the  main  reliance  is  placed  on  the  other  side,  applies  to  the 
ease  of  tenant-in-tail  of  land  or  rent  entitled  to  recover  the  same. 
Here,  the  demandant's  father  was  not  a  person  in  that  position,  nor 
did  he  die  before  the  expiration  of  the  period  ''hereinbefore  limited." 
The  action  is  to  be  brought  only  within  the  period  during  which,  by 
virtue  of  the  provisions  of  the  Act,  an  entry  might  have  been  made 
upon  the  same  land  by  the  person  bringing  such  writ  or  action,  if  his 
right  of  entry  had  not  been  so  taken  away.    Sir  Edward  Sugden,  in  his 
essay  upon  this  statute,  edit.  1852,  p.  89,  says :  "  When  the  right 
of  a  tenant-in-tail  has  been  barred  by  reason  of  the  entry,  distress, 
or  action  not  having  been  made  or  brought  within  the  period  before 
limited,  no  such  entry,  distress,  or  action  can  be  made  or  brought 
by  any  person  claiming  any  estate,  interest,  or  right  which  such 
tenant-in- tail  might  lawfully  have  barred  (s.  21).    And  when  a  tenant- 
io-tail  has  died  before  the  expiration  of  the  period  before  limited, 
no  person  claiming  any  estate,  interest,  or  right  which  such  tenant- 
in-tail  might  lawfully  have  barred,  can  make  an  entry  or  distress 
or  bring  an  action,  but  within  the  period  during  which,  if  such 
tenant-in- tail  had  so  long  continued  to  live,  he  might  have  made 
such  entry  or  distress  or  brought  such  action  (s.  22).     These  were 
reasonable  provisions.     The  neglect  of  the  tenant-in-tail  will  bar 
all  those, — issue  in  tail  and  remainder-men, — whom  the  tenant-in- 
tail  himself  might  have  barred,  and,  if  the  *whole  time  has  not  run       [  *13  ] 
against  him,  the  persons,  issue  or  remainder-men,  whom  he  could 
have  barred,  have  only  the  time  which  remains  to  run,  within  which 
to  prosecute  their  right ;  and,  thus  claiming,  as  it  were,  to  stand  in 
his  place,  they  cannot  claim  the  benefit  of  the  savings  in  the  Act 
in  regard  to  their  own  disabilities."     The  21st  and  22nd  sections 
are  pure  clauses  of  limitation  :  they  do  not  apply  to  validate  invalid 
conveyances ;  that  is  done,  in  a  very  guarded  manner,  by  section  28. 
This  series  of  sections  has  no  application  to  the  case  of  a  tenant- 
in-tail  who  has  executed  a  feoffment.    Assuming,  then,  that  the 
case  is  not  governed  by  sections  21  and  22,  we  are  thrown  back 
upon  sections  2  and  8.     The  2nd  section  is  entirely  in  favour  of  the 
idsue  in  tail :  it  enacts,  "that,  after  the  Slst  of  December,  1888,  no 
person  shall  make  an  entry  or  distress,  or  bring  an  action,  to 
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Cahhon      recover  any  land  or  rent,  but  within  twenty  years  next  after  the 
EiHiMaTON.   time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  shall  have  first  accrued  to  some  person  through  whom  he 
claims ;  or,  if  such  right  shall  not  have  accrued  to  any  person  through 
whom  he  claims,  then  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  the  person  making  or  bringing  the  same/' 
It  may  be  admitted,  for  the  purpose  of  this  argument,  that  the  issue 
in  tail  is  a  person  claiming  through  the  tenant-in-tail,  for  the 
purposes  of  this  Act.    It  was  at  one  time  supposed  that  the  Brd 
I  *19  ]        section  expresses  all  the  cases  which  are  embraced  by  the  *2nd. 
The  point  arose  upon  the  claim  of  an  annuitant  under  a  will,  who 
had  never  received  any  payment.     It  was  at  first  held, — James  v. 
ScUter  (i), — that  the  right  was  not  barred  by  the  lapse  of  twenty 
years.     It  was  observed  that  no  annuity  can  be  recovered,  by  the 
2nd  section,  unless  within  twenty  years  after  the  right  of  action 
accrued,  but  that  section  must  be  construed  by  the   8rd,  which 
explains    what  is   meant   by  the  words  "when    the   right  shall 
first  have  accrued ; "    but    the    case   did   not   fall  within  either 
of  the   two  first   conditions,  and  not  within  the  third,    because 
gifts  by  will  are  expressly  excepted.     This  construction,  however, 
was,   upon   further   consideration,  abandoned;  and  it  was  held, 
— James  v.  Salter-  (2), — that  the    2nd    section    contemplates   and 
provides  for  the  case  where  the  right  or  title  to  the  annuity  itself  is 
disputed  ;  and  the  object  of  the  Brd,  is,  to  explain  and  give  a  con- 
struction to  the  enactment  contained  in  the  2nd  clauae,  as  to  ''  the 
time  at  which  the  right  to  make  a  distress  for  any  rent  shall  be 
deemed  to  have  first  accrued,"  in  those  cases  only  in  which  doubt 
or  difiSculty  might  occur,  leaving  every   case  which   plainly   falls 
within  the  general  words  of    the  2nd  section,  but  is  not  included 
amongst  the  instances  given  by  the  3rd,  to  be  governed  by  ihe 
operation  of  the  2nd.     This  second  phase  of  James  v.  Salter  seems 
to  have  been  universally  approved :  see  Sugden's  Essay,  edit.  1852, 
p.  85  ;  Hayes  on  Conveyancing,  5th  edit..  Vol.  1,  p.  258.    The  first 
branch  of  the  8rd  section  enacts,  "  that,  in  the  construction  of  this 
Act,  the  right  to  make  an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued,'' 
as  follows, — "  when  the  person  claiming  such  land  or  rent,  or  some 
person  through  whom  he  claims,  shall,  in  respect  of  the  estate  or 
interest  claimed,   have    been   in    possession   or  in  receipt  of  the 
(1)  2  Bing.  N.  C.  505 ;  2  Scott,  750.         (2)  43  B.  R.  741  (3  Bing.  N.  C.  544  N 
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profits  of  such  land,  or  in  receipt  of  such  *rent,  and  shall,  while      Oawkoh 

entitled  thereto,  have  been  dispossessed,  or  have  discontinued  such    RiMraoTOK. 

possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first        [  •!*  ] 

accrued  at  the  time  of  such  dispossession  or  discontinuance  of 

possession,  or  at  the  last  time  at  which  any  such  profits  or  rent 

were  or  was  so  received."    The  third  plea  seeks  to  bring  this  case 

within  that  provision.     The  answer  to  that  upon  the  record,  is,  that, 

before  the  tenant-in-tail  discontinued  the  possession  of  the  land,  he 

executed  a  feofi'ment,  and,  from  that  time  down  to  the  time  of  his 

death,  remained  out  of  possession  and  out  of  the  receipt  of  the  rents 

and  profits.     That  branch  of  the  section  applies  to  the  case  of  one 

who,  being  entitled,  is  dispossessed,  or  abandons  the  possession. 

This  is  the  construction  put  upon  the  statute  by  Sir  L.  Shadwell,  in 

JumpMen  v.  Pitchers  (1),  explaining  a  previous  case  of  Doe  d.  Corbyn 

v.  Bramston  (2). 

HiU^  in  reply,  referred  to  the  argument  of  Mr.  Hodgson^  in 

Doe  d.  Darnell  V.  Woodroffe  {s\   where  he   says:    "The   base-fee 

acquired  by  the  innocent  assurance  of  a  tenant-in-tail,  is  not  an 

estate  adverse    to   the    estate-tail,   but  rather  an  estate  in   the 

nature  of  a  long  lease,  to  be  fed  out  of  the  estate-tail,  and  leaving 

in  the  issue  in  tail  something  of  the  same  character  as  a  reversion 

upon  a  long  lease,  and  more  than  a  mere  right  of  entry.     It  cannot 

be  said  that  there  is  in  such  a  case  any  interruption  of  the  seisin, 

as  there  would  be  by  a  feoffment.    It  would  be  a  strange  construction 

to  say,  that,  when  a  party  has  covenanted  to  stand  seised  to  the  use 

of  another,  that  other  can   allege  that  the  deed  operated  as  a 

disseisin,  or  interruption  of  the  seisin,  of  the  very  person  who  by 

liis  covenant  was  to  retain  the  estate  for  the  ^other's  benefit.     The        C  *^^  ] 

possession  under  such  an  instrument  is  not  adverse,  as  Lord  Holt 

says,  in  Machell  v.  Clarke  (4),  it  does  no  prejudice  to  the  issue, 

for,  they  have  only  to  enter  to  defeat  it :  it  does  not  put  them  to 

tlieir  formedon,  and  their  right  to  enter  is  in  no  wise  barred.     The 

statute  of  James,  indeed,  took  away  the  remedy  by  action ;  but  the 

right  was  not  affected  until  the  recent  statute  of   3  &  4  Will.  lY., 

%vbich  declares,  that,  for  the  future,  when  the  remedy  is  gone,  the 

iright  shall  cease  also." 

Cur.  adv.  vult. 

(1)  60  B.  B.  352  (13  Sim.  327).  upon  this  case,  in  Sugden's Essay,  p.  87. 

(J)  42  B.  R  325  (3  Ad.  &  El.  63 ;  S.  C.  (3)  1 0  M.  &  W.  624. 

j>or  nom.  Doe  d.   Ci^hy  v.  Branson,  4  (4)  2  Ld.  Bay.  778;  2  Salk.  619;  7 

:S'«v-  A  ^'•  664).    See  the  observations  Mod.  18. 
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Cavhom  Jbrtis,  Cb.  J.,  now  delivered  the  judgment  of  the  Court  : 
BiMDioTOK.  This  case  turns  upon  the  true  construction  of  certain  sections  of 
the  statute  8  &  4  Will.  IV.  c.  27.  The  estate-tail  having  been 
discontinued  by  the  feoffment  mentioned  in  the  pleadings  more 
than  twenty  years  before  the  death  of  the  tenant-in-tail,  the 
question  is,  whether  the  issue  in  tail  can  have  his  writ  of  formedon 
within  twenty  years  next  after  the  death  of  the  tenant-in-tail,  or 
whether  the  period  of  limitation  is  to  run  against  him  during  the 
life  of  the  tenant-in-tail.  We  are  of  opinion  that  the  former  is  the 
true  construction  of  the  Act,  and  that  the  demandant  is  entitled  to 
our  judgment. 

The  38th  section  enacts  ''that  when,  on  the  said  1st  day  of  June, 
1885,  any  person  whose  right  of  entry  to  any  land  shall  have  been 
taken  away  by  any  descent  cast,  discontinuance,  or  warranty,  might 
maintain  any  such  writ  or  action  as  aforesaid  in  respect  of  such 
land,  such  writ  or  action  may  be  brought  after  the  said  1st  day  of 
June,  1885,  but  only  within  the  period  during  which  by  virtue  of 
the  provisions  of  this  Act  an  entry  might  have  been  made  upon  tlie 
same  land  by  the  person  bringing  such  writ  or  action,  if  his  right 
[  ^16  ]  of  entry  had  not  been  so  taken  away."  The  time  within  which  *an 
entry  might  have  been  made,  if  the  right  of  entry  had  not  been 
taken  away,  is  governed  by  previous  sections, — the  2nd,  the  3rd, 
and  21st  sections.  Mr.  Hill  contends  that  the  21st  section  is 
applicable  to  this  case ;  and,  no  doubt,  as  he  says,  if  the  tenant- in- 
tail  had  voluntarily  abandoned  his  interest  during  his  life,  and  had 
remained  out  of  possession  for  twenty  jears,  the  issue  in  tail  would 
have  been  barred :  but,  although  there  may  be  an  apparent  hard- 
ship in  the  case,  and  a  difficulty  in  understanding  why  in  principle 
such  a  distinction  should  exist,  we  are  of  opinion  that  the  2l8t 
section  does  not  apply  to  this  case,  and  that  the  right  of  a  tenant- 
in-tail  to  make  an  entry  or  bring  an  action  to  recover  the  land, 
cannot  be  barred  by  reason  of  the  same  not  having  been  made  or 
brought,  in  a  case  where  the  tenant-in-tail  has  conveyed  away  his 
own  right,  and  has  put  it  out  of  his  power  to  make  an  entrj  or 
bring  an  action. 

The  same  view  of  the  case  shows  that  this  case  does  not  come 
within  the  first  alternative  of  the  2nd  section,  or  the  first  branch 
of  the  8rd  section.  The  demandant  cannot  say  that  he  claims 
per  formam  doni,  and  not  through  the  tenant-in-tail;  for,  the 
interpretation  clause  concludes  that  question.  The  issue  in  tail 
therefore,  claims  through  the  tenant-in-tail ;  but  the  tenant-in-tAil 
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having  determined  his  right  by  his  own  conveyance,  had  not  during      cahkon 

his  life  a  right  to  make  an  entry  or  bring  an  action  to  recover  the    uiminoton. 

land ;  and  therefore  the  time  would  run  only  from  the  death  of 

the  tenant-in-tail.     It  is  contended,  however,  that  the  first  branch 

of  the  3rd  section  comprehends  this  case  :  but,  in  our  opinion,  this 

is  not  so;    for,  by  executing  the  conveyance,  the   tenant-in-tail 

ceases  to  be  entitled,  and  cannot  therefore  be  said  to  have  discon- 

tinned  his  possession  while  entitled  thereto.    It  is  unnecessary, 

after  the  decision  in  James  v.  Salter,  to  consider  whether  in  strictness 

this  case  falls  *within  the  fourth  branch  of  the  8rd  section,  or  the       [  *17  ] 

second   alternative  of  the  2nd  section ;    for,  in  either  case,  the 

demandant  will  succeed. 

The  view  which  we  have  thus  taken  of  the  statute  was  very 
forcibly  presented  by  Mr.  Willes  in  his  argument ;  was  suggested 
by  Sir  Edward  Sugden,  in  his  valuable  work  on  Vendors  and 
Purchasers,  11th  edit.  p.  616,  and  adopted  by  Mr.  Smith  in  his  note 
to  Taylor  v.  Horde  (i). 

It  is  said,  however,  that,  whatever  may  be  the  effect  of  an 
innocent  conveyance,  a  feoffment  which  works  a  discontinuance, 
admits  of  a  different  consideration.  This  certainly  will  not  be  so 
hereafter,  by  operation  of  the  89th  section ;  nor  do  we  think  that 
it  is  so  in  the  present  case.  Before  the  late  statute,  an  innocent 
conveyance  by  tenant-in-tail  in  his  life-time  put  the  issue  in  tail  to 
his  entry  upon  the  death  of  the  tenant-in-tail,  and  a  tortious  con- 
veyance which  discontinued  the  estate  put  him  to  his  writ  of 
formedon.  But,  in  both  cases,  the  right  first  accrued  after  the 
death  of  the  ancestor.  Since  the  statute,  in  cases  where  the  real 
action  is  allowed,  the  time  is  to  be  calculated  by  the  88th  section, 
not  with  reference  to  the  form  of  proceeding,  but  as  if  the  demandant, 
instead  of  maintaining  a  real  action,  had  a  right  of  entry,  and  the 
right  of  entry  had  not  been  taken  away  by  the  discontinuance. 
This,  therefore,  for  the  purpose  of  limitation,  makes  the  feoffment 
an  innocent  conveyance.  It  takes  away  the  right  of  entry,  and 
puts  the  demandant  to  his  formedon ;  but  the  formedon  is  to  be 
brought  within  the  same  time  as  an  ejectment  would  have  been 
maintainable,  if  the  right  of  entry  had  not  been  taken  away. 

For  these  reasons,  we  are  of  opinion  that  the  demandant  is 
entitled  to  judgment. 

Judgment  for  the  demandant. 
(1)  2  Sm.  L.  C.  406  a. 
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(12  C.  B.  18-38 ;  S.  C.  22  L.  J.  C.  P.  153 ;  1  W.  R  291.) 


A  count  m/armedini  in  the  descender  stated,  that  A.,  being  seised  of 
lands,  on  the  30th  of  November,  1796,  devised  the  same  to  B.  and  the  heira 
of  his  body ;  that  A.  died  seised,  without  revoking  his  will,  leaving  B. 
surviving;  and  that  B.  died  within  twenty  years  next  before  the  com- 
mencement of  the  suit,  leaving  C,  the  demandant,  his  son  and  heir, 
surviving. 

The  defendant  pleaded,  that  the  right,  title,  and  cause  of  action  in  the 
writ  and  count  mentioned,  did  not  first  descend  or  accrue  within  twenty 
years  next  before  the  suing  out  the  writ, — and  that,  after  B.  was  seised, 
and  twenty  years  and  more  before  the  commencement  of  the  action,  vis.  on 
the  31st  of  January,  1798,  B.  discontinued  the  possession  of  the  tenements 
aforesaid,  and  the  receipt  of  the  profits  thereof,  and  that,  from  that  time, 
neither  B.  nor  the  demandant  was  in  possession  of  the  said  tenements,  or 
the  receipt  of  the  profits  thereof. 

To  the  last  plea  the  demandant  replied,  that  B.,  whilst  seised  of  the 
tenements,  and  before  the  discontinuance  of  the  possession  thereof,  or  the 
receipt  of  the  rents  and  profits,  viz.  on  the  31  st  of  January,  1798,  enfeoffed 
one  D.  (the  father  of  the  defendant)  of  the  suid  tenements,  to  hold  in  fee, 
and  that  thereby  the  estate  so  devised  to  B.  was  discontinued  until  the 
death  of  B.,  and  until  the  Ist  of  June,  1835,  and  until  the  commencement 
of  the  suit,  and  that  B.  died  within  twenty  years  before  the  commencement 
of  the  suit,  and  before  the  31st  of  December,  1833,  viz.  on  the  29th  of  April, 
1831 ;  and,  further,  that,  on  the  Ist  of  June,  1835,  the  demandant  vas 
entitled  to  maintain  an  action  of /ormedon  in  the  descender  in  respect  of  the 
said  tenements,  and  so  remained  imtil  the  suing  out  of  the  writ ;  and  that 
B.  never  at  any  time  after  the  enfeoffment  was  seised  or  possessed  of  or 
entitled  to  the  tenements,  or  to  receive,  and  never  did  receive,  the  rents  and 
profits  thereof : 

Held,  affiiming  the  judgment  of  the  Court  of  Common  Pleas  on.  & 
demurrer  to  the  replication  to  the  last  plea,— that  the  issue  in  tail  of  B. 
was  entitled  to  bring  his  formedun  within  twenty  years  after  B.'s  death  ; 
the  discontinuance  of  possession  in  the  3rd  section  of  the  3  &  4  Will.  IV. 
c  27,  being,  the  ceasing  to  possess  when  the  party  so  ceasing  had  a  right 
to  possess,  which  B.  could  not  have,  after  he  had  conveyed  his  eatate  ti> 
the  feoflee. 

By  his  will,  A.  devised  certain  freehold  and  personal  property  to  tmatees 
(whom  he  also  named  executors)  for  payment  of  debts  and  legaciee  ;  and. 
in  the  event  of  the  property  so  devised  being  insuCBcient  for  that  puipoee, 
he  devised  all  other  his  messuages,  &c.,  to  the  same  trustees,  in  trust  to 
sell  the  same  to  satisfy  the  debts  and  legacies,  and  to  divide  the  reaidae,  if 
any,  amongst  all  his  children, — *'  Provided,  that,  in  case  my  personal  Qstat<> 
and  my  lands,  &c,  herein  first  above  devised,  shall  be  sufficient  to  pay  aU 
my  debts  as  aforesaid,  then  and  in  such  case  I  give  and  devise  to  zay  aon 
B.,  my  dwelling-house,  lands,  &c.  in  F.,  for  and  during  the  term  of  hi^ 
natural  life,"  remainder  to  his  issue,  and,  in  default  of  issue,  to  the  testator's 
heir  or  heirs-at-law : 

Held,  that  the  will  gave  B.  an  estate-tail  in  the  lands  in  F. ;  and  that  the 
devise  was  not  void  for  remoteness,  by  reason  of  its  being  poatpoQ^  ^t 
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after  payment  of  debto;  but  that,  inasmuch  as  the  estate  was  given  to  B.,  Riuikotok 
not  absolutely,  but  only  in  the  event  of  the  estate  first  devised  to  the  «• 

trustees  proving  sufficient  for  the  payment  of  debts,  the  allegation  in  the  Cannon. 
coimt,  which  imported  an  absolute  devise  to  B.,  was  not  proved. 

This  was  a  writ  of  formedon  in  the  descender.  See  the  pleadings, 
ante,  p.  679. 

The  Court  of  Common  Pleas  having  given  judgment   for  the 
demandant  upon  the  demurrer  to  the  replication  *to  the  third  plea,        [  *19  ] 
the  issues  of  fact  came  on  for  trial,  before  Cresswell,  J.,  at  the 
Spring  Assizes  for  the  county  of  Cumberland  in  1852. 

On  the  part  of  the  demandant,  it  was  proved,  that  Stephen 
Cannon,  the  grandfather  of  the  demandant,  on  the  30th  of  November, 
1796,  being  then  seised  in  fee  of  the  tenements,  with  the  appur- 
tenances, as  in  the  count  mentioned,  made  his  will,  duly  executed 
and  attested  so  as  to  pass  real  estates,  as  follows  : 

"  This  is  the  last  will  and  testament  of  me  Stephen  Cannon,  the 
elder,  of  Penrith,  in  the  county  of  Cumberland,  butcher :  I  give, 
devise,  and  bequeath  unto  my  two  friends,  John  Williamson,  of  &c., 
and  Edmund  Bowman,  of  &c.,  all  my  stock  of  cattle,  horses,  and 
sheep,  and  all  my  corn,  hay,  and  straw,  and  my  husbandry  gear, 
and  articles  used  in  husbandry,  whatsoever,  and  all  my  lands  in 
Barco  and  Scaw,  with  the  buildings  thereon,  situate  in  the  parish 
of  Penrith  aforesaid.  To  hold  the  same  to  the  said  John  Williamson 
and  Edmund  Bowman,  their  heirs  and  assigns,  upon  the  following 
uses  and  trusts,  that  is  to  say,  upon  trust  to  sell  and  dispose  thereof 
by  public  auction,  and,  by  and  with  the  money  arising  therefrom, 
to  pay  and  discharge  all  my  just  debts,  the  legacies  hereinafter 
named,  and  my  funeral  expenses,  and  the  residue  to  pay  unto  my 
daughter  Catherine  Cannon:  Provided  that,  in  case  such  residue 
shall  exceed  the  sum  of  1002.,  then  I  order  and  direct  the  said  John 
Williamson  and  Edmund  Bowman  to  pay  201.  to  my  son  Stephen 
Cannon  out  of  such  residue,  and  the  remainder  to  my  daughter 
Catherine,  first  deducting  all  the  expenses  paid  by  the  said  John 
Williamson  and  Edmund  Bowman,  in,  about,  and  concerning  the 
trusts  hereby  in  them  reposed,  and  the  sum  of  51.  each  as  a  com- 
pensation for  their  trouble :  And,  in  case  it  shall  so  happen,  that, 
upon  sale  of  my  real  and  personal  estate  hereinbefore  devised  as 
aforesaid,  the  same  shall  be  insufficient  for  the  payment  *of  all  my  [  '20  ] 
just  debts  and  funeral  expenses,  then  and  in  such  case  I  give  and 
devise  unto  the  said  John  Williamson  and  Edmund  Bowman,  their 
beirs  and  assigns,  all  and  singular  other  my  messuages,  lands,  and 
tenements  whatsoever,  to  be  by  them  sold  and  disposed  of  until  my 
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RiMiNGToir  just  debts  and  funeral  expenses  shall  be  fully  paid  and  satisfied ; 
CAKNoir.  and  the  residue  thereof,  in  case  it  shall  be  necessary  to  put  this 
last  devise  in  execution,  but  not  otherwise,  I  order  and  direct  shall 
be  paid  and  divided  equally  amongst  all  my  children:  Provided, 
that,  in  case  my  personal  estate,  and  my  lands,  tenements,  and 
real  estate  herein  first  above  devised  shall  be  sufficient  to  pay  all 
my  debts  as  aforesaid,  then  and  in  such  case  I  give  and  devise  to 
my  son  Stephen  my  dwelling-house,  butching-shop,  stable,  and  byre 
in  Fryar  Gate,  and  all  my  hutching  utensils  ;  also  a  small  field  at 
Freeridge  Head,  and  all  that  dwelling-house,  barn,  and  granary  on 
the  eastside  of  Fryar  Gate  aforesaid,  To  hold  to  my  said  son 
Stephen  Gannon,  for  and  during  the  term  of  his  natural  life ;  and, 
from  and  after  his  death,  then  I  give  and  devise  the  same  to  the 
issue  of  his  body  lawfully  begotten,  if  more  than  one,  equally 
amongst  them;  and,  in  case  he  shall  not  leave  any  issue  of  his 
body,  lawfully  begotten,  at  the  time  of  his  death,  then  I  give  and 
devise  the  same  to  my  heir  or  heirs-at-law :  Provided  always,  and 
I  do  hereby  further  direct,  that,  if  the  purchaser  or  purchasers  of 
my  said  real  estate  so  as  aforesaid  devised  to  be  sold,  shall  require 
that  my  said  son  Stephen  shall  join  with  the  trustees  aforesaid  in 
the  conveyance  or  conveyances  thereof,  and  he  shall  refuse  to 
execute  the  same  to  such  purchaser  or  purchasers,  then  and  in  such 
case  I  revoke  and  disannul  the  aforesaid  devise  to  my  son  Stephen  of 
the  aforesaid  houses  and  lands,  and  do  give  and  devise  the  same 
to  my  daughter  Catherine,  her  heirs  and  assigns,  for  ever :  And  I 
[  *2i  ]  do  further  order  and  direct  that  my  said  son  *  Stephen  shall  not  be 
entitled  to  the  possession  of  my  dwelling-house,  butching-shop,  and 
outhouses,  until  the  expiration  of  three  calendar  months  from  my 
decease :  I  give  and  devise  unto  my  daughter  Susan  my  messuage 
and  tenement  in  Fryar  Gate  aforesaid,  late  Sawrey's,  now  in  the 
occupation  of  several  tenants,  To  hold  the  same  to  the  said  Susan, 
and  her  assigns,  for  and  during  the  term  of  her  natural  life ;  and, 
from  and  after  her  decease,  then  I  give  and  devise  the  same  to  the 
child  or  children  of  the  said  Susan  lawfully  begotten,  or  their 
lawful  issue,  in  case  she  shall  leave  any  such  child  or  children,  or 
their  issue,  at  the  time  of  her  decease,  equally  amongst  them,  if 
more  than  one,  share  and  share  alike,  and  to  their  heirs  and  assigns 
for  ever ;  and,  for  default  of  such  issue,  then  I  give  and  devise  the 
same  to  my  heir  or  heirs-at-law :  I  give  and  devise  to  my  said 
daughter  Catherine,  her  heirs  and  assigns,  for  ever,  all  my  lands 
and  tenements  situate  at  Newbiggin,  or  in  the  town-fields  thereof  : 
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I  also  give  and  bequeath  unto  my  wife  and  my  said  daughters    Rtminoton 
Susan  and  Catherine  all  my  household  goods  and  furniture  in  my      oannok. 
dwelling-houses  in  Penrith  and  Newbiggin  aforesaid,  to  be  equally 
divided  between  them:  And,  lastly,  I  nominate  and  appoint  the 
said  John  Williamson  and  Edmund  Bowman  executors  of  this  my 
last  will  and  testament,  hereby  revoking  all  former  wills.*' 

Evidence  was  then  given,  on  the  part  of  the  demandant,  that 
Stephen  Cannon,  the  testator,  died  seised  of  the  premises  in 
question,  on  the  21st  of  April,  1797,  leaving  Stephen  Cannon,  the 
father  of  the  demandant,  called  in  the  will,  ''  my  son  Stephen," 
him  surviving ;  and  that,  on  the  31st  of  January,  1798,  Stephen 
Cannon,  the  father  of  the  demandant,  made  a  feoffment  to 
William  Drewry  Bimington,  in  the  following  terms : 

"  This  indenture,  made  the  81st  of  January,  1798,  between 
Stephen  Cannon,  of  &c.  of  the  one  part,  and  *  William  Drewry  [  '22  ] 
Bimington,  of  &c.,  of  the  other  part,  witnesseth,  that,  for  and  in 
consideration  of  Sol.  to  the  said  Stephen  Cannon  paid,  &c.,  the 
said  Stephen  Cannon  hath  granted,  bargained,  sold,  aliened, 
enfeoffed,  released,  and  confirmed,  and  by  these  presents  doth 
grant,  &c.,  unto  the  said  W.  D.  Bimington,  his  heirs  and  assigns, 
all  that  his  the  said  Stephen  Cannon's  close  or  parcel  of  land  called 
the  Friarage  Head,  together  with  all  and  singular  lands,  meadows, 
Sce.y  and  appurtenances  whatsoever  to  the  said  close  or  parcel  of 
land  belonging,  &c.,  and  the  reversion  and  reversions,  &c.,  and  all 
the  estate,  &c.,  habendum  to  the  said  W.  D.  Bimington,  his  heirs 
and  assigns,  to  the  only  proper  use  and  behoof  of  the  said  W.  D. 
Bimington,  his  heirs  and  assigns,  for  ever,"  &c. 

Evidence  was  then  given,  that  the  indenture,  with  the  indorse- 
ment of  livery  of  seisin  thereon,  came  out  of  the  custody  of  the 
tenant,  and  were  respectively  thirty  years  old  ;  that  the  lands  in 
the  indenture  mentioned  were  the  same  lands  and  premises  in  the 
will  of  Stephen  Cannon  the  grandfather  mentioned,  and  the  lands 
and  premises  in  the  count  mentioned;  that  livery  of  seisin  was 
duly  given  at  the  date  of  the  feoffment ;  and  that  Stephen  Cannon 
the  father  was  in  possession  at  the  time  of  the  feoffment. 

It  was  further  proved  that  Stephen  Cannon,  the  father  of  the 
demandant,  died  on  the  29th  of  April,  1831,  leaving  the 
demandant,  his  eldest  son,  him  surviving;  and  that  the  writ  of 
/<yrmedon  was  issued  on  the  28th  of  March,  1851. 

The  learned  Judge  directed  the  jury,  that  the  devise  and  gift 
alleged  in  the  count  to  be  a  devise  and  gift  to  Stephen  Cannon,  the 
B.B. — ^voL.  xcn.  9® 
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fiiMXHOTOK   father  of  the  demandant,  and  the  heirs  of  his  body,  was  proved  bj 
CAinioH.     the  said  will ;  and  that  the  action  had  been  brought  in  time. 
[  *28  ]  To  this  ruling  the  demandant's  counsel  excepted ;    *and  the 

exceptions  and  the  judgment  of  the  Court  below  were  now  brought 
by  writ  of  error  to  the  Exchequer  Chamber. 

The  case  was  argued  in  Michaelmas  vacation,  1852,  before 
Parke,  B.,  Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  Erie,  J., 
Plait,  B.,  Martin,  B.,  and  Crompton,  J. 

Unthank   (with  whom  was  Hugh  Hilt),  for  the  plaintiff  in 
error: 

The  dates  which  it  will  be  material  to  bear  in  mind,  are  as 
follows :  Stephen  Cannon,  the  testator's,  will  was  dated  the  18th  of 
November,  1796 ;  the  testator  died  on  the  21st  of  April,  1797 ;  the 
feoffment  by  Stephen  Cannon,  the  father  of  the  demandant,  and 
the  first  tenant-in-tail,  was  dated  the  81st  of  January,  1798; 
Stephen  Cannon,  the  feoffor,  died  on  the  29th  of  April,  1831 ;  and 
the  farmedon  was  brought  on  the  28th  of  March,  1851. 

The  questions  raised  upon  this  record,  and  upon  the  bill  of 
exceptions,  are  three:  first,  whether  the  estate  limited  to  the 
father  of  the  demandant  by  the  will  of  Stephen  Cannon,  the  grand- 
father, was  not  too  remote  ;  secondly,  whether  the  will  of  Stephen 
Cannon,  the  grandfather,  per  ae,  proved  the  allegation  in  the 
count,  that  Stephen  Cannon,  the  demandant's  father,  was  seised 
of  an  estate  tail ;  thirdly,  as  to  the  effect  of  the  statute  3  Jl:  4 
WiU.  IV.  c.  27. 

1.  The  devise  to  Stephen  Cannon,  the  father,  for  life,  and  tbe 
devise  over  to  bis  issue,  it  is  conceded,  gave  the  former  an  estate- 
tail,  as  was  held  by  the  Court  of  Common  Pleas  in  Doe  d.  Cannan 
v.  Rucasile  (l).  But  it  is  submitted  that  the  limitatioa  to 
Stephen  Cannon,  the  demandant's  father,  is  an  executory  devise, 
and  void  for  remoteness.  The  object  of  the  testator  was,  to  make 
provision  for  his  son  and  his  two  daughters. 
[  34  ]  [The  will  contains  an]  alternative  limitation,  depending  npoa  the 

sufficiency  of  the  property  first  devised  for  the  payment  of  t>be 
debts  and  legacies,  and  therefore  too  remote,  because  it  could  xxax 
be  said,  at  the  time  of  the  testator's  death,  that  all  the  debts  would 
necessarily  be  paid  within  the  period  limited  by  the  rule  against 
perpetuities,  viz.  a  life  or  lives  in  being,  and  twenty-one  years 
afterwards.  By  reason  of  the  absence  of  creditors  beyond  6ea, 
(1)  79  B.  R.  795  (8  0.  B.  876). 
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and  many  other  causes,  debts  mighl;  remain  outstanding  long  RiuiKOToy 
bejond  the  period  so  limited.  There  are  numerous  cases,  no  doubt,  CANNOh. 
to  show  that  a  mere  devise  for  payment  of  *debts,  is  a  trust  [  *25  ] 
limited  to  the  necessity  of  the  case,  and  is  in  substance  a  charge 
upon  the  estate ;  and  that,  wherever  there  is  a  limitation  to  trustees, 
although  with  words  of  inheritance,  the  trustees  are  to  take  only  so 
much  of  the  legal  estate  as  the  purposes  of  the  trust  require: 
Doe  d.  White  v.  Simpson  (i);  Barker  v.  Greenwood  (2) ;  Adams  v. 
Adams  {z)\  Watson  v.  Pearson  (4,) :  and  see  the  authorities  collected 
in  2  Jarman  on  Wills,  219.  But  that  rule  does  not  apply  here, 
where  there  is  a  provision  for  the  payment  of  debts,  and  then  the 
estate  is  given  to  one  set  of  individuals  or  to  another,  according  as 
the  fund  so  provided  shall  turn  out  sufficient  or  insufficient  for  the 
purpose.  The  limitation  is  void  for  remoteness,  unless  ex 
necessitate  the  estate  must  vest  within  the  period  of  a  life  or  lives 
in  being  and  twenty-one  years  afterwards. 

(Mabtin,  B.  :  Have  you  any  authority  for  your  proposition  ?) 

The  authorities,  such  as  they  are,  will  all  be  found  in  Lewis  on 
Perpetuities,  pp.  622 — 638.  [He  also  referred  to  Bagshaw  v. 
Spencer  {&),  Strong  v.  Teatt  (6),  Hawker  v.  Hawker  (7),  and  Bacon 
V.  Proctor  (8).] 

{WUles:   Unless  the  sale  is  to  be  made  by  these  trustees        [26] 
personally,  it  may,  for  the  purpose  of  the  argument,  be  admitted 
that  the  devise  is  too  remote.) 

There  clearly  is  no  limitation  of  the  power  of  sale  to  the  trustees 
personally :  it  is  a  devise  to  the  trustees,  their  heirs  and  assigns, 
upon  trust  to  sell,  and  to  pay  debts,  &c. 

(Mabtin,  B.  :  Does  your  argument  go  the  length  of  saying  that 
the  devise  of  both  estates  is  void  ?) 

It  does.  It  is  uncertain  in  whom  the  estate  is  to  vest,  until  it  is 
ascertained  that  there  are  no  debts  unpaid. 

2.  The  learned  Judge  ruled  that  the  will,  per  se,  proved  the 
estate-taU  as  alleged  in  the  count.  That  clearly  is  wrong ;  for,  to 
prove  that  Stephen  Gannon,  the  testator's  son,  took  an  estate-tail, 

(1)  5  East,  162.  (5)  1  Ves.  Sen.  142. 

(2)  61  B.  B.  666  (4  M.  &  W.  421).  (6)  2  Burr.  912. 

(3)  66  B,  B,  582  (6  Q.  B.  860).  (7)  22  B.  B.  471  (3  B.  &  Aid.  537). 

(4)  76  B.  B.  689  (2  Ex.  581).  (8)  23  B.  B.  177  (1  Turn.  &  Bu88.'.34). 

88—2 
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BiMiHOTov    it  was  necessary  to  prove   that  the  estate  first  devised  to  the 
Cakmoh.      ti-ustees  for  payment  of  debts  and  legacies  was  suflficient  for  that 
parpose,  sach  sufficiency  being  a  condition  precedent  to  the  estate 
vesting  in  him. 

(Parke,  B.  :  Confining  it  to  the  construction  of  the  will,  which  is 
evidently  what  the  learned  Judge  meant,  the  ruling  is  correct. 
But,  if  he  is  to  be  understood  as  dealing  with  the  complicated 
question,  it  is  wrong :  the  estate-tail  is  not  proved  by  the  will, 
unless  it  is  first  shown  that  the  estate  first  devised  for  payment  of 
debts  was  sufficient  for  that  purpose.  There  is  evidence  of  that, 
by  the  party's  being  in  possession  at  the  time  of  the  feoffment.) 

The  learned  Judge  undoubtedly  did  say  that  there  was  evidence  to 

go  to  the  Jury :  therefore  it  would  not  be  right  to  press  this  point ; 

and  the  bill  of  exceptions  may  be  considered  as  amended  in  this 

[  '27  ]        respect  (i).     *The  question,  then,  is,  whether  the  statement  in  the 

count,  that  Stephen  Cannon,  the  grandfather, "  devised  and  gave 

to  Stephen  Cannon,  the  father  of  the  demandant,  and  the  heirs  of 

his  body,  the  tenements  aforesaid,"  is  proved.     It  is  not  denied 

that    the  devise    to    Stephen    Cannon,   the  father,  is  correctly 

described  as  a  devise  in  tail :  but  this  is  a  statement  of  the  legal 

operation  of  the  will  alone,  and  imports  an  absolute  devise,  whereas 

the  devise  is  conditional, — in  case  the  estate  first  devised  should 

prove  sufficient  for  the  payment  of  debts  and  legacies^    It  ought, 

therefore,  to  have  been  alleged  according  to  the  fact,  setting  out  the 

condition,  and  showing  the  condition  performed.     In  Buckmere's 

case  (2),  Lord  Coke  desires  the  reader  to  note,  that,  "  if  a  remainder 

be  executed,  in  a  writ  of  formedon  in  the  descender,  he  shall  never 

speak  of  this  remainder,  but  the  general  writ  of  formedon  in  the 

descender  shall   serve  in  that  case,  and    he   shall  count  of   an 

immediate  gift ;  for,  he  cannot  have  a  fofmedon  in  the  remainder, 

when  the  remainder  is  once  executed.     But,  if  a  lectse  for  life  be 

made,  the  remainder  in  tail  to  A.,  the  remainder  in  tail  to  B.,  if  A. 

dies  without  issue  in  the  life  of  the  tenant  for  life,  if  B.  be  driven 

to  his  formedon  in  the  remainder,  in  his  formedon  he  ought  to 

mention  the  remainder  to  A.,  although  it  was  determined  and 

spent,  as  is  aforesaid  :  for,  the  demandant  in  the  formedon  in  the 

remainder  ought  to  make  mention  of  all  the  precedent  remainders 

(1)  The    bill     of     exceptions     vras  Judge  directed  the  jury  **  that  ther^ 

amended,  by  alleging  that  the  counsel  was  evidence  whence  they  might  fixid 

for  the  tenant  objected  that  the  count  that  the  count  was  proved." 

was  not  proved,  and  that  the  learned  (2)  8  Co.  Bep.  88  a. 
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in  tail:   P.  8  Edw.  III.,  fo.  19  a,  b,  pi.  8;    M.  88  Edw.   III.,    Rimihoton 
fo.  26  a,  b;  P.  44 Edw.  III.,  fo.  8 a,  pi.  7 ;  H.  60  Edw.  III.,  fo.  1  b,  pl.8;      cannon. 
M.  11  Hen.  IV.,  fo.  39  a,  pi.  68;  18  Hen.  VIIL,  fo.  4 ;  F.  N.  B.  219. 
Vide  Register,  239  b  and  243  b  and  244  a,  brevia  *nunquam  fcLciunt        C  *^^  3 
vientionem  de  remanere  quando  breve  est  in  the  descender. 

3.  As  to  the  Statute  of  Limitations, — that  point  arises  upon  the 
traverse  to  the  second  plea,  and  it  also  arose  in  the  Court  below 
upon  the  demurrer  to  the  replication  to  the  third  plea. 

(The  Court  here  called  upon  Willes  to  address  himself  to  the 
construction  of  the  will.) 

Willes  (with  whom  was  Spijiks),  for  the  defendant  in  error : 

The  estate-tail  devised  by  the  will  of  Stephen  Cannon,  the  grand- 
father of  the  demandant,  vested  immediately  on  the  testator's 
death,  subject  to  be  divested  in  the  event  of  the  estate  first  devised  to 
the  trustees,  for  sale,  and  payment  of  debts  and  legacies,  proving 
insufficient  for  that  purpose.  The  will  begins  with  a  devise  of 
estate  A.  to  the  trustees,  in  trust  for  sale,  and  out  of  the  proceeds 
to  pay  the  testator's  debts,  legacies,  and  funeral  expenses.  It  then 
goes  on,  "  and,  in  case  it  shall  so  happen  that," — not  that  estate  A. 
is  insufficient,  but  that, — ''  upon  sale  of  my  real  and  personal 
estate  hereinbefore  devised  as  aforesaid,  the  same  shall  be  insuffi- 
cient for  the  payment  of  all  my  just  debts,"  &c.,  then  he  devises 
estate  B.  to  the  trustees,  to  be  sold  and  applied  as  before  directed 
as  to  estate  A.  Then  comes  the  clause  upon  which  the  argument 
on  the  other  side  proceeds, — "  Provided,  that,  in  case  my  personal 
estate,  and  my  lands,  tenements,  and  real  estate  herein  first  above 
devised  shall  be  sufficient  to  pay  all  my  debts  as  aforesaid,  then 
and  in  such  case  I  give  and  devise  to  my  son  Stephen  (estate  B.), 
to  hold  to  my  said  son  Stephen  Cannon  for  and  during  the  term 
of  his  natural  life,  and,  from  and  after  his  death,  then  I  give  and 
devise  the  same  to  the  issue  of  his  body,"  &c.  It  is  clear  that  the 
second  devise  to  the  trustees  was  not  meant  to  take  effect  unless, 
after  sale  of  the  estate  first  devised  to  them,  it  should  be  found 
insufficient  to  pay  the  debts,  legacies,  and  funeral  expenses.  But 
it  is  equally  clear  *that  the  devise  of  estate  B.  to  Stephen  Cannon,  [  *29  ] 
the  testator's  son,  was  to  take  effect  at  once, — subject  to  be  defeated 
by  the  event  upon  which  the  trustees  were  to  take  it,  viz.  the 
insufficiency  of  the  estate  first  devised  to  them.  Such  insufficiency 
is  not  to  be  presumed.     The  intention  of  the  testator  is  obvious, 


698  1862-3.    EX.  CH.    12  C.  B.  29—80.  [b.il 

BxuiKOTOH  either  that  the  trustees  should  take  estate  B.,  or  that  his  son 
Cansok.  Stephen  should  take  it,  until,  upon  sale,  estate  A.  should  be  found 
insufficient.  The  argument  is  fortified  by  the  direction  in  a  sub- 
sequent part  of  the  will,  that  the  testator's  son  should  not  be 
entitled  to  the  possession  of  the  dwelling-house  and  premises  until 
the  expiration  of  three  calendar  months  from  the  testator's  decease. 
Unless  the  estate  first  devised  is  found  insufficient,  upon  sale,  to 
satisfy  the  debts,  legacies,  and  funeral  expenses  charged  upon  it, 
the  devise  to  Stephen  Cannon,  the  son,  attaches  immediately.  If 
this  be  the  correct  view  of  the  will,  there  is  no  misdescription  in 
the  count.  The  gift  is  absolute,  subject  to  be  defeated  by  a 
condition  subsequent. 

Unthank  was  heard  in  reply  (l). 

Cur,  adv.  vulU 

Parke,  B.,  on  the  16th  of  April,  1853,  delivered  the  judgment  of 
the  CouBT : 

The  case  comes  before  the  Court  on  a  writ  of  error  from  a  judgment 
of  the  Court  of  Common  Pleas  on  a  demurrer,  and  also  on  a  bill  of 
exceptions  from  a  ruling  at  Nisi  Prius  of  my  brother  Cresswell,  in 
favour  of  the  demandant,  in  a  writ  oijormedon. 

The  defendant  in  error,  Stephen  Cannon,  the  demandant,  brought 
an  action  olfonnedim  in  the  descender  against  the  plaintiff  in  error, 
for  lands  in  Penrith,  in  the  county  of  Cumberland. 
[  *30  ]  The  count  stated,  that,  Stephen  Cannon,  the  grandfather  *of  the 

demandant,  was  seised  of  lands  in  Penrith,  in  his  demesne  as  of 
fee,  on  the  30th  November,  1796,  and  afterwards,  and  before  the 
Ist  of  January,  1838,  to  wit,  on  the  day  aforesaid,  made  his  will, 
duly  attested,  and  thereby  devised  and  gave  to  Stephen  Cannon,  the 
father  of  the  demandant,  and  the  heirs  of  the  body  of  Stephen 
Cannon  the  father,  the  tenements  aforesaid,  and  afterwards  died 
seised  without  revoking  his  will,  leaving  Stephen  Cannon  the 
father  surviving ;  and  that  the  said  last-mentioned  Stephen  Cannon 
died  within  twenty  years  before  the  commencement  of  the  ybrmerfon, 
viz.  on  the  29th  of  April,  1831,  leaving  Stephen  Cannon,  the 
demandant,  his  son  and  heir,  surviving. 

To  this  count  there  were  several  pleas.  The  first  was,  that 
Stephen  Cannon  the  grandfather  did  not  devise  the  lauds  to  Stephen 

(1)  The  argument  on  the  Statute  of      a  mere  repetition  of  what  had  been 
Limitations  was  resumed   in  Hilary      urged  in  the  Court  below, 
vacation,  1853 :  but  it  was  necessarily 
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Cannon  the  father,  and  the  heirs  of  his  body,  jnodo  ac  forma.    On    Bihinotok 
this  plea  issue  was  joined.  Cannok. 

The  second  was,  that  the  right,  title,  and  cause  of  action  in  the 
writ  and  count  mentioned,  did  not  first  descend  or  accrue  within 
twenty  years  before  the  suing  of  the  writ  whereby  the  action  was 
conunenced.  To  this  the  demandant  replied  that  it  did :  and  issue 
was  joined  on  that  replication. 

The  third  plea  states,  that,  after  Stephen  Gannon  the  father  was 
seised,  and  twenty  years  and  more  before  the  commencement  of 
the  action,  viz.  on  the  81st  of  January,  1798,  Stephen  Gannon  the 
father  discontinued  the  possession  of  the  tenements  aforesaid,  and 
the  receipt  of  the  profits  thereof ;  and  that,  from  that  time,  neither 
Stephen  Gannon  the  father,  nor  the  demandant,  was  in  possession 
of  the  said  tenements  or  the  receipt  of  the  profits  thereof. 

To  this  plea,  the  demandant  replied,  that  Stephen  Gannon,  the 
demandant^s  father,  whilst  seised  of  the  said  tenements,  and  before 
the  discontinuance  of  the  possession  thereof,  or  the  receipt  of  the 
rents  and  profits,  viz.  on  the  3 1st  of  January,  1798,  enfeoffed  one 
William  *D.  Bimington  of  the  said  tenements,  to  hold  in  fee;  and  [*8l  ] 
that  thereby  the  estate  so  devised  to  Stephen  Gannon  the  father 
was  discontinued,  until  the  death  of  the  father,  and  until  the  81st  of 
June,  1885,  and  until  the  commencement  of  the  suit ;  and  that 
Stephen  Cannon  the  father  died  within  twenty  years  before  the 
commencement  of  the  suit,  and  before  the  8l8t  of  December,  1888, 
viz.  on  the  29th  of  April,  1881 ;  and,  further,  that,  on  the  1st  of 
June,  1885,  the  demandant  was  entitled  to  bring  and  maintain  an 
action  of  formedon  in  the  descender  in  respect  of  the  said  tene- 
ments, and  so  remained  until  the  suing  of  the  writ;  and  that 
Stephen  Gannon  the  father  never  at  any  time  after  the  enfeoffment 
was  seised  or  possessed  of  or  entitled  to  the  said  tenements,  or  to 
receive,  and  never  did  receive,  the  rents  and  profits  thereof. 

To  this  replication  there  was  a  general  demurrer,  and  joinder  in 
demurrer.  After  the  argument  of  that  demurrer,  the  Court  gave 
judgment  for  the  demandant. 

On  the  trial  of  the  issues,  the  will  of  Stephen  Gannon  the  grand- 
father was  put  in,  and  proved  to  be  duly  executed.  It  was  dated 
the  80th  of  November,  1796,  and  it  was  as  follows  :  (His  Lordship 
read  the  will.) 

Evidence  was  then  given  of  the  death  of  the  testator  on  the 
2l8t  of  April,  1797,  leaving  Stephen,  in  the  will  called  liis  son,  the 
lather  of  the  demandant,  surviving ;  of  the  indenture  of  feoffment 
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BiuiNOTOM  of  the  8l8t  of  January,  1798,  to  the  effect  mentioned  in  the  third 
Cannoh.  plea,  with  indorsement  of  livery  thereon,  which  deed  and  indorse- 
ment came  out  of  the  custody  of  the  tenant,  and  were  more  than 
thirty  years  old ;  evidence  also  of  livery  of  seisin  was  given,  and 
that  Stephen,  the  father  of  the  demandant,  was  in  possession  at 
the  time  of  the  feoffment.  Evidence  was  also  given  of  the  death 
of  Stephen,  the  father  of  the  demandant,  on  the  29th  of  April, 
1881 ;  and  the  issuing  of  the  writ  of  formedon  on  the  28th  of 
March,  1861. 
[32]  The  counsel  for  the  tenant  objected  that   this  evidence  was 

insufficient  to  entitle  the  demandant  to  a  verdict,  and  insisted  that 
the  issues  should  be  found  for  the  tenant.  The  learned  Judge 
refused  to  direct  the  issues  to  be  so  found,  and  directed  the  jury 
that  there  was  evidence  of  the  devise  and  gift  alleged  in  the  count, 
to  Stephen  Gannon,  the  father,  and  the  heirs  of  his  body  (for  it 
was  agreed  on  the  argument  that  the  bill  of  exceptions  should  be 
amended  to  that  effect) ;  and,  further,  that  the  action  of  formedon 
had  been  brought  in  time. 
J  We  are  all  of  opinion,  that  the  Court  of  Common  Pleas  were 

right  in  giving  judgment  on  the  demurrer  for  the  demandant ;  and 
that  the  direction  of  the  learned  Judge,  so  far  as  it  related  to  the 
Statute  of  Limitations,  given  in  conformity  with  that  judgment,  was 
correct.  The  reasons  assigned  for  that  judgment  appear  to  us  to  be 
quite  satisfactory. 

The  question  is,  whether,  upon  the  true  construction  of  the 
statute  8  &  4  Will.  IV.  c.  27,  the  estate-tail  ^having  been  discon- 
tinued, and  the  right  of  entry  taken  away  by  such  discontinuance, 
on  the  Ist  of  June,  1885,  the  issue  in  tail  can  have  his  fonnedon 
within  twenty  years  after  the  death  of  the  tenant-in-tail,  or  whether 
the  time  begins  to  run  in  the  life  of  tenant-in-tail. 

The  88th  section  provides  for  this  case.  It  enacts,  ''  that,  when, 
on  the  1st  day  of  June,  1836,  any  person  whose  right  of  entry  to  any 
land  shall  have  been  taken  away  by  {inter  alia)  any  discontinuance, 
might  maintain  any  such  writ  or  action  as  aforesaid  in  respect  of 
such  land,  such  writ  or  action  may  be  brought  after  the  1st  of  June, 
1835,  but  only  during  the  period  during  which,  by  virtue  of  the 
provisions  of  that  Act,  an  entry  might  have  been  made  on  the  same 
land  by  the  person  bringing  such  writ  or  action,  if  his  right  of 
entry  had  not  been  so  taken  away." 
[  •83  ]  What,  then,  was  the  time  when  an  entry  might  have  *been  made, 

by  virtue  of  the  Act,  if  the  right  of  entry  had  not  been  taken  away 
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by  the  discontinuance  ?    That  depends  on  the  previons  sections,    Riminqton 
the  2nd,  8rd,  and  2l8t.  Cannon. 

The  2nd  prevents  any  entry  except  within  twenty  years  after 
the  right  to  make  sach  entry  accrues  to  the  party  making  it,  or  the 
party  under  whom  he  claims. 

It  is  clear  that  the  demandant  could  make  no  entry  until  the 
death  of  his  father ;  and,  on  the  argument  before  us,  Mr.  Unthank, 
on  the  part  of  the  tenant,  conceded,  that,  if  the  question  turned 
upon  the  2nd  section,  he  could  not  have  argued  the  point.  But  he 
placed  his  chief  reliance  on  the  first  part  of  the  8rd  section,  which 
enacts  "  that,  in  the  construction  of  this  Act,  the  right  to  make  an 
entry,  &c.,  shall  be  deemed  to  have  first  accrued  at  such  time  as 
hereinafter  mentioned,  that  is  to  say,  when  the  person  claiming 
such  land,  or  some  person  under  whom  he  claims,  shall,  in  respect 
of  the  estate  or  interest  claimed,  have  been  in  possession  or  in 
receipt  of  the  profits  of  such  land,  and  shall,  while  entitled  thereto, 
have  been  dispossessed,  or  have  discontinued  such  possession  or 
receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the 
time  of  such  dispossession  or  discontinuance  of  possession,  or  at 
the  last  time  when  such  profits  were  received.'' 

We  are  all  of  opinion  that  the  discontinuance  of  possession  here 
referred  to,  means,  the  quitting  possession  of  land,  to  the  possession 
of  which  he  was  entitled.  The  right  of  entry  begins  the  moment 
the  possession  has  been  discontinued  by  the  party  entitled  to  it  ; 
and,  if  not  exercised  in  twenty  years  from  that  time,  it  is  barred. 
The  principle  of  the  Act,  generally  speaking,  is,  to  bar  a  person 
who  has  a  right  to  enter,  if  he  does  not  exercise  that  right  in  a 
certain  time,  not  to  bar  those  who  cannot  exercise  that  right, 
"  Contrd  non  valentem  agere  non  curnt  pi'cescriptio.*' 

To  this  rule  there  are  express  enactments  to  the  contrary,  *as  in  [  *ha  ] 
88.  21,  22,  &c.,  which  must  of  course  prevail  where  they  apply. 
Bat  it  is  a  strong  thing  to  deprive  a  man  of  a  right,  who  has  had 
no  opportunity  of  exercising  it :  and  the  general  principle  of  the 
Act,  is,  to  extinguish  rights  which  those  who  possess  them  have 
suffered  to  lie  dormant. 

The  father  of  the  tenant-in-tail  could  not  have  entered  at  any 
time  after  he  had  conveyed  his  estate  to  the  feoffee.  The  dis- 
continuance of  possession  mentioned  in  the  8rd  section,  is  analogous 
to  the  dispossession  mentioned  therein, — the  ceasing  to  possess, 
when  he  had  a  right  to  possess. 

We  agree  with  the  Court  of  Common  Pleas,  that  the  21st  section 
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RiMiKGToy  applies  to  the  case  where  the  right  of  entry  of  tenant-in-tail  is 
Cannon,  barred  by  his  neglect  to  make  such  entry  in  proper  time,  not  to  the 
case  where  he  has  conveyed  away  his  own  right  to  another,  and 
put  it  out  of  his  power  to  enter.  In  the  latter  case,  the  right  of 
entry  is  not  barred  by  reason  of  the  same  not  being  made  within 
the  period  limited,  but  by  reason  of  his  not  being  able  to  enter 
against  his  own  conveyance. 

We  concur  in  opinion,  therefore,  with  the  Court  of  Common 
Pleas,  that  the  88th  section  regulates  the  time  within  which  the 
heir  in  tail  must  bring  his  foiinedon ;  that  it  authorizes  the  action 
to  be  brought  within  the  time  that  he  might  have  entered,  if  there 
had  been  no  discontinuance  ;  and  that  the  time  of  entry  was  on  the 
death  of  the  tenant-in-tail.  We,  therefore,  affirm  the  judgment  of 
the  Court  of  Common  Pleas  on  the  demurrer ;  and  we  are  of  opinion 
that  the  ruling  on  the  issue  on  the  Statute  of  Limitations,  on  the 
trial,  for  the  same  reasons,  was  correct. 

The  points  arising  on  the  other  issue,  whether  an  estate-tail,  as 
described  in  the  count,  was  devised  in  the  will, — were  argued  before 
us  at  some  length.  Mr.  Unthank  conceded  that  the  devise  to 
[  *36  ]  Stephen  Cannon,  the  *father,  for  the  time  of  his  life,  and  the  devise 
over  to  his  issue,  gave  Stephen  Cannon  an  estate-tail;  but  he 
contended, — first,  that  the  limitation  to  Stephen  was  an  executory 
devise,  and  was  too  remote, — secondly,  that,  if  not  too  remote,  still 
the  estate-tail  was  given  to  Stephen  Cannon  the  son,  not 
absolutely,  which  it  was  contended  was  the  meaning  of  the  count, 
but  on  a  contingency,  and  so  the  allegation  of  the  devise  in  the 
count  was  not  proved. 

To  this  it  was  answered,  that  though,  if  it  was  an  executory 
devise,  it  might  be  too  remote,  that  it  was  an  immediate  devise 
to  Stephen  in  tail,  defeasible  if  the  real  and  personal  estate 
devised  to  the  trustees  for  sale  and  payment  of  debts  and  funeral 
expenses,  should  be  insufficient  for  that  purpose.    - 

It  was  not  argued,  and  indeed  could  not  be  successfully  argued, 
that  the  devise  to  the  trustees  and  their  heirs,  of  the  different 
estates,  in  trust  to  sell  and  pay  debts  and  legacies  and  funeral 
expenses,  operated  only  as  a  charge  on  the  estates,  particularly  as 
the  beneficial  interest  in  each  estate  goes  to  different  persons, 
according  as  the  real  and  personal  estates  first  devised  are  sufiBcient 
or  not  for  the  purpose  of  paying  debts,  &c.  Nor  do  we  think  that 
the  devise  to  Stephen  Cannon  can  possibly  be  considered  as  an 
absolute  devise  to  him,  in  the  first  instance,  defeasible  if  the  estate 
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real  and  personal  first  devised  shoald  be  inadequate.     Such  con-    Riminoton 
struction  would  be  to  do  violence  to  the  express  words  of  the  will,      caitkok. 
which  gives  the  estate  in  question  in  this  suit  to  Stephen  Cannon, 
the  son,  ''  in  case  the  personal  estate  of  the  testator,  and  his  lands, 
tenements,  and  real  estate  first  above  devised  shall  be  sufficient  to 
pay  all  his  debts  as  aforesaid."     The  testator  says,  '*  then  and  in 
such  case,  I  give  and  devise  to  my  son  Stephen  "  the  lands  now  in 
question.     The  construction  contended  for  would  be  to  ^change  the       [  *36  ] 
words  entirely,  and  to  make  a  condition  precedent  into  a  condition 
subsequent  to  it. 

The  only  questions,  therefore,  are, — first,  whether  the  contingency, 
viz.  the  sufficiency  of  the  real  and  personal  estate  first  devised,  was 
too  remote  a  contingency, — and,  secondly,  if  it  was  not,  whether 
the  allegation  in  the  count  was  proved. 

As  to  the  question  of  remoteness,  reliance  was  placed,  on  the 
part  of  the  plaintiff  in  error,  on  the  ruling  of  Lord  Habdwicke  in 
Bagshaw  v.  Spencer  (l),  where  he  held,  that  a  limitation  was  too 
remote,  after  all  debts  were  paid,  which  would  not  necessarily 
happen  within  the  prescribed  limit.  It  was  not,  however,  requisite 
to  decide  that  point  in  Bagshaw  v.  Spencer,  and  therefore  what 
Lord  Habdwicke  held  did  not  amount  to  a  decision. 

In  the  present  case,  the  limitation  over  does  not  depend  on  the 
actual  payment  of  all  the  debts,  but  on  the  sufficiency  of  the  assets 
to  pay  them,  and  on  that  sufficiency  being  ascertained  by  the  sale 
of  the  real  and  personal  estate  of  the  testator  comprised  in  the  first 
devise,  by  public  auction,  pursuant  to  the  trust  on  which  the  first 
devise  is  made  to  WUliamson  and  Bowman,  and  their  heirs.  The 
second  provision  is,  "  in  case  it  shall  happen,  that,  upon  sale  of  my 
real  and  personal  estate  herein-before  devised,  it  shall  be  insuffi- 
cient for  the  payment  of  all  my  just  debts  and  funeral  expenses,*' 
the  residue  of  the  real  estate  is  given  to  the  same  trustees :  pro- 
vided, that,  in  case  his  personal  estate  and  lands  first  devised  shall 
be  sufficient  to  pay  all  his  debts  as  aforesaid,  then  and  in  such  case 
tfaere  is  a  devise  to  Stephen,  the  son,  in  tail,  of  the  lands  and 
tenements  in  question  in  this  suit.  It  seems  to  us  that  the  words 
'*  as  aforesaid  "  refer  to  the  sale  before  directed,  and  are  equivalent 
to  saying,  that,  if  the  estate  shall  be  sufficient  upon  *Buch  sale  L  *S7 } 
taking  place,  then  the  second  estate  shall  go  over. 

Then,  if  this  be  so,  the  sale  herein  mentioned  being  to  be  made 
by  the  trustees,  who  are  also  executors,  we  think  it  must  be  deemed 

(1)  1  Vea.  Sen.  142. 
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RiMiNOTON  to  be  a  sale  within  a  year  of  the  testator's  death, — the  ordinary 
Cannon,  time  which  is  allowed  to  an  executor  to  collect  the  assets  and  pay 
the  debts  of  the  testator ;  and,  consequently,  the  limitations  over 
depend  upon  an  event  which  will  be  presumably  ascertained  in  a 
year  after  the  death  of  the  testator,  by  the  sale  of  the  real  and 
personal  estate.  And  therefore  we  think  the  limitation  over  is  not 
void  on  the  ground  of  remoteness. 

The  last  remaining  question,  is,  whether  the  count,  which  states 
that  Stephen  Gannon,  the  devisor,  devised  to  Stephen  Gannon,  the 
father  of  the  demandant,  and  the  heirs  of  his  body,  the  tenements 
aforesaid,  is  proved.  So  far  as  relates  to  the  devise  being  a  devise 
in  tail,  it  was  admitted  that  the  averment  was  correct:  but  it 
was  controverted,  that  this  was  a  statement  of  the  legal  operation 
of  the  will  alone,  on  the  face  of  it ;  and  that  it  imported  an  absolute 
devise,  whereas,  in  truth,  it  was  a  conditional  one,  in  case  on  the 
sale  of  the  first  devised  estates,  the  produce  should  be  sufficient  for 
the  payment  of  the  debts,  &e.    And  we  are  of  that  opinion. 

It  is  clearly  a  statement  of  the  legal  effect  of  the  will  alone. 
According  to  the  rule  laid  down  in  Buckmere's  case  (l),  in  a 
writ  otformedon  in  the  descender,  the  demandant  shall  never  speak 
of  a  remainder  executed,  but  the  general  writ  of  fomiedon  in  the 
descender  shall  serve,  and  he  shall  count  of  an  immediate  gift; 
for,  he  cannot  have  a  formedon  in  the  remainder,  when  the 
remainder  is  once  executed,  "  Brevia  nunquam  faciunt  m^ntionem 
de  remanere  quando  breve  est  in  the  descender : "  Reg.  Brev.  239  b, 
243  b,  244  a.  It  was  perfectly  right,  therefore,  to  omit  all  mention 
[  *o8  ]  of  ^the  previous  limitations  in  this  wUl,  and  to  begin  with  the  devise 
to  Stephen  Gannon,  the  father:  but  then  the  devise  ought  to  be  stated 
according  to  the  fact, — an  absolute  one,  if  absolute, — a  conditional 
one,  if  on  a  condition  precedent.  If  defeasible  by  a  condition 
subsequent,  such  a  condition  need  not  be  noticed,  according  to  the 
general  rule  :  see  Brook  v.  Spong  (2),  and  the  cases  there  referred  to. 
In  the  case  of  Brice  v.  Smith  (8),  the  Gourt  held,  that  the  statement 
in  the  count  in  fonnedon,  of  a  devise  to  the  demandant's  father,  in 
tail,  was  correct,  though  it  omitted  a  condition :  but  then  the 
condition  whs  a  subsequent  one,  viz.  on  non-payment  of  a  sum  of 
money,  within  a  year  after  the  estate-tail  commenced,  to  a  third 
person,  the  estate-tail  was  to  go  over ;  and  that  falls  within  the 
general  rule  of  pleading  above  mentioned.     Here,  it  was  a  condition 

(1)  8  Co.  Eep.  88  a.  (3)  WiUes.  1. 

(2)  15  M.  &  W.  152. 
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precedent  to  the  estate-tail  vesting  in  the  demandant's  father,  that    Rimikotok 
the  real  and  personal  estate  first  devised  should  be  sufficient ;  and      cannon. 
the  condition,  and  its  performance,  should  have  been  stated. 

We,  therefore,  feel  ourselves  obliged  to  hold  that  the  allegation 
of  the  devise  in  the  count  in  this  case  is  not  correct :  consequently, 
the  direction  of  the  learned  Judge,  that  there  was  evidence  that 
Stephen  Cannon,  the  grandfather,  devised  as  stated  in  the  count, 
was  wrong,  and  therefore  there  must  be  a  venire  de  novo. 

Whether  this  defect  cannot  be  amended,  under  the  statute 
15  k  16  Vict,  c  76,  s.  122,  upon  terms,  is  not  any  part  of  the 
question  before  us. 

Venire  de  novo. 


IN    THE    COURT    OF    COMMON    PLEAS. 


JUSTICE  V.  GOSLING  and  Others.  i852. 

Feb.  5. 
(12  C.  B.  39—44  ;  S.  0.  21  L.  J.  C.  P.  94 ;  16  Jur.  429.)  

The  Metropolitan  Police  Act,  1839  (2  &  3  Vict.  c.  47),  s.  64,  imposes  a  t  '^^  ^ 

penalty  not  exceeding  40«.  for,  amongst  other  things,  '*  furious  driving  "  in 
a  thoroughfare ;  and  s.  63,  impowers  any  constable  of  the  metropolitan  police 
district  to  take  into  custody,  without  warrant,  any  person  who,  within  view 
of  such  constable,  shall  offend  in  any  manner  against  the  Act. 

In  an  action  in  a  county  court  against  constables  for  a  tort  in  taking  the 
plaintiff  into  custody  on  a  false  and  unfounded  charge  of  furiously  driving 
a  horse  and  gig,  to  the  danger  of  the  passengers  in  a  public  highway, — the 
plaintiff,  in  stating  his  case,  admitted  that  he  had  been  taken  before  two 
justices,  convicted,  and  fined  20«.,  and  that  he  had  paid  the  penalty,  and 
had  not  taken  any  steps  to  impeach  the  validity  of  the  conviction.  The 
Judge  thereupon  asked  the  defendants  if  they  could  prove  the  conviction; 
and  they  accordin<>]y  put  in  an  examined  copy  (1),  which  stated  the  offence, 
but  did  not  allege  that  it  was  committed  '*  within  view  of  the  constables.'* 
The  Judge,  being  of  opinion,  that,  •*  under  the  circumstances,  the  con- 
viction was  an  answer  to  the  plaintiff's  claim  for  damages,"  directed  the 
jury  to  find  for  the  defendants :  Held,  a  misdirection. 

This  was  an  appeal  against  a  decision  of  the  Deputy  Judge  of  the 
county  court  of  Herts  holden  at  Barnet,  in  a  plaint  in  which  Walter 
Justice  was  plaintiff,  and  William  Gosling,  John  Sumner,  and 
Thomas  Sunman,  were  defendants. 

The  particulars  of  the  plaintiff's  demand  stated  that  ''  the  action 
^WAB  brought  to  recover  the  sum  of  25Z.  as  and  for  compensation  in 
daxnages  for  a  trespass  committed  by  the  defendants,  some  or  one 
of     them,   in   illegally  and   wrongfully   taking    the   plaintiff    into 

(1)  As  to  the  proof  of  a  conviction  now  see  34  &  35  Vict,  c  112,  s.  18. — 
J.  O.  P. 
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JuHTios  castody,  on  or  about  the  22nd  of  April,  1851,  at  Whetstone,  in  the 
G08LIXO.  county  of  Middlesex,  on  a  false  and  unfounded  charge  of  furiously 
driving  a  horse  and  gig,  to  the  danger  of  the  passengers  in  the 
public  thoroughfare  at  Whetstone  aforesaid,  on  the  said  22nd  of 
April,  1851,  and  for  conveying  the  plaintiff  from  W^hetstone  to 
Bamet,  and  detaining  him  at  the  police-station  at  Barnet,  upon  the 
said  charge,  against  the  will  of  the  plaintiff." 
[40]  The   cause   came   on  to  be   tried  by  a  jury  on  the  29th  of 

August,  1851,  when,  several  preliminary  objections  having  been 
taken,  and  reserved,  the  plaintiff  proceeded  to  open  his  case  in 
person.  He  stated,  that,  on  the  22nd  of  April,  1851,  between  10 
and  11  o'clock  at  night,  the  defendants  Gosling  and  Sumner  took 
him  into  custody  on  a  charge  of  furiously  driving  a  horse  and  gig, 
to  the  danger  of  the  passengers  in  the  public  thoroughfare  at 
Wlietstone  aforesaid,  being  the  taking  into  custody  in  the  said 
plaint  and  summons  mentioned ;  that  such  charge  was  false  and 
unfounded ;  that,  upon  the  last-named  defendants  charging  him 
with  the  said  offence,  and  before  they  took  him  into  custody,  he 
offered  to  inform  them  of  his  name  and  residence,  and  to  verify  the 
information  which  he  so  offered,  by  a  person  who  knew  him,  and 
who  resided  at  Whetstone ;  but  that  the  said  two  defendants  refused 
to  take  his  name  and  residence,  or  the  said  card  which  he  so 
offered;  and  that  they  thereupon  took  him  into  custody  on  the 
same  charge  from  Whetstone  aforesaid  to  Barnet  aforesaid ;  that, 
at  their  request,  the  other  defendant  detained  him  at  the  police- 
station  at  Barnet,  till  he  gave  bail  to  answer  the  charge ;  that  the 
charge  on  which  the  defendants  so  took  him  into  custody  was 
afterwards  heard  and  determined  by  and  before  James  Dickins  and 
Charles  Herbert  Cotfcerell,  then  being  justices  of  the  peace,  who 
then  had  jurisdiction  so  to  hear  and  determine  the  same,  who 
convicted  him  of  the  offence  wherewith  he  was  so  charged,  and 
fined  him  20«. 

Upon  the  plaintiff's  making  this  statement  of  his  having  been 
convicted  upon  the  said  charge,  the  attorney  for  the  defendants 
immediately  insisted,  on  their  behalf,  that  the  plaintiff,  by  such 
statement,  had  put  himself  out  of  Court. 

The  Deputy  Judge  then  inquired  whether  the  defendants  were  in 
r  ♦41  ]       a  condition  to  prove  the  conviction ;  whereupon  ♦an  examined  copy 
of  the  record  thereof  was  produced,  and  duly  proved.    It  was  as 
follows : 

"Metropolitan  Police  District,  and  county  of  Middlesex,  to  wit: 
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Be  it  remembered,  that,  on  the  28th  of  April,  1851,  Walter  Justice,  Justice 
of  &C.J  within  the  said  metropolitan  police  district,  and  county  of  oosLrao. 
Middlesex,  is  brought  before  us,  James  Dickins  and  Charles  Herbert 
Cotterell,  two  of  her  Majesty's  justices  of  the  peace  for  the  said 
county  of  Middlesex  and  county  of  Hertford,  sitting  at  tlie  Barnet 
Petty  Sessions  Court,  within  the  metropolitan  police  district,  and 
said  county  of  Hertford,  and  is  charged  before  us  with  having  on 
the  22nd  of  April,  1851,  at  the  parish  of  Finchley,  in  the  said 
district  and  county  of  Middlesex,  in  the  public  thoroughfare  there 
situate,  then  and  there  furiously  driven  a  horse  and  gig  along  such 
thoroughfare,  to  the  common  danger  of  the  passengers  in  such 
thoroughfare  ;  and,  it  appearing  to  us,  James  Dickins  and  Charles 
Herbert  Cotterell,  upon  the  oath  of  William  Gosling  and  John 
Sumner,  credible  witnesses,  that  the  said  Walter  Justice  is  guilty 
of  the  said  offence,  we  do  hereby  adjudge  the  said  Walter  Justice  to 
forfeit  and  pay,  for  his  said  offence,  the  penalty  of  20«.,  to  be  applied 
as  the  statute  in  that  case  made  and  provided  directs.  Given  under 
our  hands  on  the  day  and  year  first  mentioned. 
(Signed)     "James  Dickins, 

"Charles  Herbert  Cotterell.*' 

The  plaintiff  admitted  that  he  had  paid  the  penalty  so  adjudged 
to  be  paid  by  him,  and  had  not  appealed  from  the  said  conviction, 
or  taken  any  other  step  to  impeach  the  validity  thereof. 

The  Deputy  Judge,  being  of  opinion,  that,  under  the  circumstances 
hereinbefore  mentioned,  the  conviction  was  an  answer  to  the  plain- 
tiff *6  claim  for  damages,  directed  the  jury  to  find  a  verdict  for  the 
defendants. 

The  plaintiff,  being  dissatisfied  with  that  determination   *and        [  *42  ] 
direction  in  point  of  law,  appealed.     The  parties  not  agreeing  on 
the  facts,  the  case  was  stated  by  the  Deputy  Judge. 

Richmond^  for  the  appellant : 

The  direction  of  the  Judge  of  the  county  court  was  clearly  wrong. 
The  only  evidence  to  sustain  the  defence,  was,  the  conviction.  That, 
however,  was  not  admissible  at  all :  It  is  no  more  than  a  letter  from 
the  justices  to  the  Judge  of  the  county  court,  giving  their  opinion. 
[He  referred  to  Phillips  on  Evidence,  Vol.  2,  9th  edit.,  p.  23,  citing 
Smith  V.  Uummena  (i),  Hathaicay  v.  Bairoiv  (2),  and  the  judgment  of 
Pabkb,  B.,  in  Blakenwre  v.  llie  Glamai-ganshire  Canal  Company  (8.)] 

(1)  1  Camp.  9.  (3)  2  Cr.  M.  &  R.  1-^9. 

(2)  1  Gamp.  151. 
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JusTicR      To  render  a  judgment  conclusive,  the  parties  and  the  matter  in 
GosLTNo.      difference  mast  both  be  the  same.    Here,  the  parties  before  the 
justices,  and  the  parties  to  the  action,  were  essentially  different: 
and  the   charge  before  the   justices   was  one  of  furious  driving, 
the  charge  before  the  county  court  was  trespass  and   false  im- 
prisonment.    The  conviction,   therefore,  even  if  admissible,  ^as 
wholly  irrelevant.     The  Judge  treated  it  as  conclusive,  and  woald 
[  *^^  ]        not  allow  the  plaintiff  to  go  into  his  case.     The  ^statute  upon  which 
the  conviction  is  founded,  is,  the  2  &  8  Vict.  c.  47,  the  54th  section 
of  which  enacts  ''  that  every  person  shall  be  liable  to  a  penalty  not 
more  than  40«.,  who,  within  the  limits  of  the  metropolitan  police 
district,  shall,  in  any  thoroughfare  or  public  place,  commit  any  of 
the  following  offences," — amongst  others,  "  who  shall  ride  or  drive 
furiously,  or  so  as  to  endanger  the  life  or  limb  of  any  person,  or  to 
the  common  danger  of  the  passengers  in  any  thoroughfare."    Then 
section  68  enacts  *'  that  it  shall  be  lawful  for  any  constable  belonging 
to  the  metropolitan  police  district,  and  for  all  persons  whom  he 
shall  call  to  his  assistance,  to  take  into  custody,  without  a  warrant, 
any  person  who  within  view  of  such  constable  shall  offend  in  any 
manner  against  this  Act,  and  whose  name  and  residence  shall  l*e 
unknown  to  such  constable,  and  cannot  be  ascertained  by  such 
constable."    It  was  not  shown  here,  that  the  alleged  offence  was 
committed  within  view  of  the  defendants,  or  of  either  of  them ;  so 
that  the  statute  affords  no  justification  for  the  arrest.     To  justify 
an  arrest,  without  warrant,  under  this  Act,  it  must  be  shown  that 
the  party  was  found  committing  the  offence  at  the  time  of  the 
apprehension  :  Mathews  v.  Biddnlph  (i),  Simmons  v.  Millingen  (2). 

Ellis,  contra  : 

The  objection  that  it  was  not  shown  that  the  offence  was 
committed  within  view  of  the  constable  was  not  made  at  the  trial, 
and  therefore  is  not  open  to  the  appellant  now. 

(Williams,  J. :  It  sufficiently  appears  upon  the  statement  that 
the  Judge  decided  without  hearing  the  whole  case. 

Maulb,  J, :  The  case  amounts  to  this :  The  plaintiff  was  taken 
before  the  justices,  and  convicted  on  a  false  charge;  and,  upon 
proof  of  the  conviction,  the  Judge  of  the  county  court  nonsuited 

(1)  60  B.  E.  532  (3  Man.  &  G.  390).  (2)  2  C.  B.  524. 
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him.    Do  yoa  contend  that  the  case  ^shows  that  the  plaintiff  was      Justiob 
lawfully  taken  into  custody  ?)  Goslino. 


An  assignment  of  a  felon's  goods,  bond  fide  made,  for  a  good  considera- 
tion, after  the  commission  day  of  the  Assizes,  but  before  the  day  upon 
which  he  was  actually  tried  and  conyicted,  will  pass  the  property  (1). 


[•44  1 


Yes.  The  64th  section  of  the  statute  enacts  "  that  it  shall  be 
lawful  for  any  constable  belonging  to  the  metropolitan  police  to  take 
into  custody,  without  a  warrant,  all  loose,  idle,  and  disorderly 
persons  whom  he  shall  find  disturbing  the  peace,  or  whom  he  shall 
have  good  cause  to  suspect  of  having  committed,  or  being  about  to 
commit,  any  felony,  misdemeanour,  or  breach  of  the  peace,  and  all 
persons  whom  he  shall  find,  between  sunset  and  the  hour  of  eight 
in  the  morning,  lying  or  loitering  in  any  highway,  yard,  or  other 
place,  and  not  giving  a  satisfactory  account  of  themselves."  The 
plaintiff  was  bound  to  show  that  the  constables  had  exceeded  their 
duty. 

(Maulb,  J. :  It  is  for  the  defendants  to  justify  the  trespass  with 
which  they  are  charged.) 

Per  Gubiam: 

The  appellant  is  clearly  entitled  to  a  new  trial,  with  costs  of  the 
appeal.  2^^  accordingly. 


RICHARD  WHITAKER  v.  WISBEY.  is^^. 

Feb,  4. 
(12  0.  B.  44—59;  S.  C.  21  L.  J.  C.  P.  116;  16  Jur.  411.) 


[44] 


This  was  an  action  of  trover  for  household  furniture,  goods,  and 
chattels.    Pleas :  Not  guilty,  and  not  possessed. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  Summer 
Assizes  at  Huntingdon. 

The  plaintiff  claimed  the  goods  in  question  under  an  assignment 
thereof  made  to  him  by  his  brother,  Thomas  Wbitaker,  on  the 
20th  of  March,  1851,  under  the  circumstances  hereinafter  men- 
tioned. The  defendant  was  an  auctioneer  at  Cambridge,  who  had 
sold  the  goods  *under  the  direction  of  the  Corporation  of  Cambridge,  [  *45  ] 
who  claimed  to  be  entitled  to  them  as  grantees  of  felons'  goods. 

George  and   Thomas  Whitaker,  the  father  and  brother  of  the 

plaintiff,  were  tried  and  convicted  of  arson,   at  the  last  Spring 

Assizes  for  Cambridge.     The  commission  day  was  Wednesday,  the 

(1)  Forfeiture  of  lands   and  goods      or  felony  was  abolished  by  33  &  34 
on  conviction  or  judgment  of  treason      Yict.  c.  23. — J.  G.  P. 

&.B. — ^VOL.  XCII.  89 
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Whitakkb  19ih  of  March ;  the  deed  of  assignment  was  executed  by  Thomas 
WisBsr.  Whitaker,  for  a  good  consideration,  on  the  20th ;  and  the  prisoners 
were  tried  and  convicted  on  the  22nd. 

The  defendant  put  in  the  record  of  the  conviction  formally  drawn 
up,  the  caption  alleging  it  to  have  taken  place  on  the  first  day  of  the 
Assizes,  viz.  the  19th  of  March ;  and  it  was  insisted  that  this  was 
conclusive  evidence  that  the  conviction  took  place  on  that  day,  and 
that  it  was  not  competent  to  the  plaintiff  to  show,  that,  in  point  of 
fact,  the  conviction  was  after  the  date  of  the  assignment. 

The  jury  having  found  that  the  deed  was  executed  bond  Jide,  and 
for  a  good  consideration,  the  learned  Judge  directed  a  verdict  to 
be  entered  for  the  plaintiff,  reserving  leave  to  the  defendant  to  move 
to  set  it  aside,  and  to  enter  the  verdict  for  him,  if  the  Court  should 
be  of  opinion  that  the  record  was  the  only  admissible  evidence  to 
show  the  date  of  the  assignor's  conviction. 

Prendergast,  in  Michaelmas  Term  last,  accordingly  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  defendant  upon  the  second  issue. 
He  submitted  that  the  conviction  had  relation  to  the  first  day  of  the 
Assizes,  and  that  it  was  not  competent  to  the  plaintiff  to  show  that 
it  took  place  on  a  later  day.  [He  cited  Rex  v.  Thurston  (i). 
Anonymous  («),  Panter  v.  The  Attorney-General (3) ,  and  BoUe's 
Abridgment,  Execution  (Z),  pi.  18,  p.  892.] 

[  46  ]  WorUedge  and  Bircham  now  showed  cause  : 

So  far  as  regards  the  goods  of  felons,  it  is  clear  that  the  title  of 
the  Grown  only  relates  back  to  the  time  of  the  conviction.  [They 
cited  Hale's  Pleas  of  the  Crown  (4),  Perkins  v.  Bradley  (^),  1  Wms. 

[  ^8  ]  Saund.  868,  n.  (c),  Jones  v.  Ashurt  (6),  Shaw  v.  Bran  (7).]  Though 
the  conviction  is  not  traversable,  it  is  perfectly  competent  to  the 
plaintiff  to  show  the  time  at  which  the  trial  actually  took  place. 
That  the  Assize  is  all  one  day  is  a  mere  fiction  of  law ;  and  the 
Court,  as  Lord  Mansfield  said  in  Johnson  v.  Smith  (8),  **  wUl  not 

[  '49  ]  endure  that  a  mere  form,  or  fiction  of  law,  introduced  *for  the 
sake  of  justice,  should  work  a  wrong,  contrary  to  the  real  troth 
and  substance  of  the  thing ;  and  they  have  for  one  hundred  and 
fifty  years  uniformly  held,  that,  where  it  became  material  to 
distinguish,  they  would  consider  the  day  when  the  writ  was  taken 

(1)  1  Lev.  91.  (6)  Skin.  357. 

(2)  Case  cociii.  1  Anderson,  294.  (7)  18  E.  B.  772  (1  Stark.  N.  P,  C. 

(3)  6  Br.  P.  C.  486.  319). 

(4)  Vol.  1,  p.  361  and  p.  365.  (8)  2    Burr.   950,   963 ;    1    W.    lU. 

(5)  1  Hare,  219.  207,  215. 
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outy  as  the  substance,  and  the  teste  as  the  form."     "  In  Jictione  jurU    Whitakbb 
semper  aqiUtas  existit : "  11  Co.  Bep.  51.     In  the  8rd  Institute,  c.  104,       wisbet. 
p.  230,  Lord  Coke  cites  the   following  case :  "At  twelfe   Sessions 
of  the  peace  holden  at  Norwich,   for  the  county  of  Norfolk,  anno 
32  £liz.,  one  Syer  was  indicted  of  burglary  supposed  to  be  committed 
1  Augusti,  anno  31  Eliz.,  whereunto  Syer  pleaded  Not  guilty.     And, 
upon  the  evidence  it   appeared  that  the  burglary  was  committed 
1  Septemb.  anno  31  Eliz.,  so  as  at  the  time  alleged  in  the  indict- 
ment, there  was  no  burglary  done :   and  it  was  conceived  that  the 
very  true  day  in  the  indictment  was  necessary  to  be  set  down  in  the 
indictment,  and  so  avoid  feoffments,  leases,  &c.,  for  that,  as  it  was 
conceived,  the  feoffee,  leases,  4&c.,  when  the  attainder  is  upon  a 
verdict,  should  not  falsify  in  the  time  of  the  felony  :  and  thereupon 
the  jury  found  Syer  not  guilty.    And  at  the  same  Sessions  Syer 
was  again  indicted  for  the  same  burglary  done  1  Septembris,  anno 
31  Eliz.,  when  in  truth  it  was  done.     And  he  that  gave  the  charge 
at  that  Sessions  doubted  whether  upon  this  matter  Syer  might  plead 
atUerfoitz  acquite  for  the  same  burglary ;  and  thereupon  he  stayed 
the  proceeding  against  him,  and,  the  Assises  being  at  hand,  he 
acquainted  the  justices  of  Assise,  Wbat,  Gh.  J.,  and  Peryam,  J., 
with  this  case,    and  with  the  doubts  conceived  thereupon ;  who 
answered  him,  that  the  like  case  had  then  been  lately  propounded 
by  Pebyam,  J.,  to  all  the  justices  of  England ;  and  by  them  three 
points  were  resolved,  1.  That  the  Crown  was  not  bound  to  set  down 
the  very  day  when  the  treason,  felony,  &c.,  was  done,  but  the  day  set 
down  in  the  indictment  being  before  or  after  the  offence  done,  the 
*jary  ought  to  find  him  guilty,  if  the  truth  of  the  case  be  so ;  and,        [  *50  ] 
if  it  be  alleged  before  the  offence  done,  to  find  the  day  when  it  was 
done  in  rei  veritate,  for,  they  are  sworn  ad  veritatem  dicendam,  and 
then  the  forfeiture  shall  relate  but  to  the  day  in  the  verdict,  which 
was  the  day  of  the  offence  done,  and  not  to  the  day  in  the  indict- 
ment :  2.  That,  if  the  triers  find  the  offender  guilty  generally,  yet 
the  feoffee  or  lessee,  &c.,  if  the  offence  be  alleged  in  the  indictment 
before  it  was  done,  to  their  prejudice,  may  falsifie  in  the  time,  but  not 
for  the  offence ;  for,  seeing  the  Crown  is  nbt  bound  to  set  down  the  very 
just  day  when  the  treason  or  felony,  &c.,  is  done,  and  that  the  triers 
have  chief  regard  and  respect  of  the  offence  itselfe,  God  forbid  but 
that  the  subject  might  falsifie  as  concerning  the  time  of  the  offence : 
3.  If  the  offender  be  found  not  guilty,  he  in  that  case  might  plead, 
upon  anew  indictment,  auterfoitz  acquite  :  and  so  Syer,  in  the  case 
aforesaid,  did,  and  was  thereupon  discharged  according  to  the  said 

39—2 
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Whitakbb    resolutions."    There  are  many  anthorities  to  show  that  legal  fictions 
WiBBBT.      ^^  ^ot  allowed   so  as  to  work  injastice:  see  Butler  and  Baker's 
case  (1) ;  Hynde^s  case  (2) ;  Huys  v.  Wright  (8) ;  Marriiv.  Pugh  (4) ,  where 
Lord  Mansfield    said,  ''Fictions   of    law   hold  only  in  respect 
of  the  ends  and  purposes  for  which  they  were  invented  ;  when  they 
are  urged  to  an  intent  and  purpose  not  within  the  reason  and  policy 
of  the  fiction,  the  other  party  may  show  the  truth  *' :  Bennett  v. 
I8aa€  (6) ;  Lyttleton  v.  Cro8$  (6).    Abbott,  Gh.  J.  in  the  last-cited 
case,  says, — "  It  is  a  general  rule,  that,  where  it  is  for  the  interest 
of  the  party  pleading,  to  show  that  a  proceeding  did  not  take  place 
at  the  precise  time  when  by  fiction  of  law  it  is  supposed  to  have 
happened,  it  is  competent  for  him  to  do  so.    Where  a  bill  is  filed 
against  an  attorney  in  vacation,  which  by  fiction  of  law  is  supposed 
r  *6i  ]       *to  take  place  in  Term,  it  is  competent  to  the  party  filing  the  bill 
to  show  the  very  day  when  the  bill  was  filed.      And  so  in  the  case 
of  writs,  which  are  supposed  to  issue  in  Term,  it  is  competent  to 
a  party  to  show  the  time  when  they  actually  issued,  if  that  be 
necessary,  in  order  to  avail  himself  of  the  Statute  of  Limitations." 
That  case  goes  the  full  length  of  this  case.    For  the  purpose  of  doing 
substantial  justice,  the  Court   will  notice  the  fraction  of  a  day: 
Sadler  v.  Leigh  (7) ;  Thomas  v.  Deranges  (8).     In  Roe  d.  Wrangh^im 
V.  Hersey  (9)  the  Court  say :    ''  It  is  said  there  is  no  fraction  in  a 
day,  but  this  is  a  fiction  in  lsM^,Jictio  juris  neminem  Uedere  debet,  but 
aid  much  it  may ;  and  this  is  seen  in  all  matters  where  the  law 
operates  by  relation,  and  division  of  an  instant,  which  are  fictions 
in  law." 

(Williams,  J. :  Is  this  a  question  of  fiction  or  relation  at  all  ?  Is 
not  the  real  question  whether  or  not  the  record  is  so  drawn  as  to 
estop  you  ?  Suppose  it  had  by  mistake  stated  a  conviction  at  an 
antecedent  Assise,  could  you  have  averred  against  that  ?) 

It  is  submitted  that  we  might. 

(Maulb,  J. :  Ton  say  you  are  not  averring  against  the  record  at 
all :  the  Court  knows  that  an  Assise  day  consists  of  several  natural 
days.) 

(1)  3  Co.  Rop.  25,  28  b.  (6)  27  R.  B.  370  (3  B.  &  C.  317). 

(2)  4  Co.  Bep,  70  b.  (7)  4  Camp.  197. 

(3)  Yelv.  35.  (8)  2  B,  &  Aid.  586. 

(4)  3  Burr.  1242 ;  1  W.  Bl.  312,  320.  (9)  3  Wils.  274, 

(5)  10  Price,  164. 
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Precisely  so.     The  adjournment  ought  to  have  been  entered  on  the    Whitakbs 
record :  2  Hale,  P.  G.  24.     The  plaintiff  is  not  to  be  prejudiced  by      wisbbt. 
the  omission  to  do  so. 

Prendergmt  and  O'Malley^  in  support  of  the  rule : 

Until  the  record  was  put  in,  there  was  no  legal  evidence  of  the 
trial  and  conviction:  and  it  was  not  competent  to  the  plaintiff 
to  contradict  what  appeared  upon  the  face  of  the  record.  In  1 
Fhillipps  on  evidence,  10th  edit.  p.  441,  it  is  said :  ''Parol  Evidence 
is  not  admissible  of  the  day  on  which  a  cause  came  on  to  be  tried, 
because  it  is  matter  of  record,  and  ought  to  be  proved  as  such ;" 
for  which  is  cited  the  ruling  of  Lord  Ellbnborouoh  in  Thomas  *v.  [  *62  ] 
Ansley  (1). 

(Maule,  J. :  That  authority  would  have  been  more  to  the  purpose, 
if  the  record  had  been  produced,  showing  that  the  trial  took  place 
on  the  first  day  of  the  sittings,  and  Lord  Ellenborouoh  had  refused 
to  allow  evidence  to  be  given  that  the  cause  was  in  fact  tried  at  a 
later  day.) 

In   Pope  V.  Foster {2)  the  Court  say  "that  a  party,  in  stating 

the  proceedings  at  Nisi  Prius,  might  allege  that  the  trial  was  had 

on  the  first  day  of  the  sittings,  although  in  fact  it  was  had  on 

a  subsequent  day  of  the  same  sittings,  the  whole  sittings  being  in  law 

but  one  day."    But,  in  the  subsequent  case  of  Purcell  v.  Macna- 

mara{s)^  that  case  seems  to  have  been  overruled,  upon  a  ground 

which  fully  bears  out  the  present  argument :  see  the  judgments  of 

Lawbbmcb,  J.,  and  Le  Blakc,  J.    In  Hawkins's  Pleas  of  the  Grown, 

Vol.  1,  p.  195,  s.  15,  it  is  said, — "It  is  to  be  observed,  that,  where 

persons  being  present  in  a  court  of  record,  are  committed  to  prison 

by  such  Court,  the  keeper  of  the  gaol  is  bound  to  have  them  always 

ready,  whenever  the  Court  shall  demand  them  of  him ;  and,  if  he 

shall  fail  to  produce  them  at  such  demand,  the  Court  will  adjudge 

him  guilty  of  an  escape,  without  any  further  inquiry,  unless  he 

have  some  reasonable  matter  to  allege  in  his  excuse, — as,  that  the 

prison  was  set  on  fire,  or  broken  open  by  enemies,  &c. ;  for,  he 

shall  be  concluded  by  the  record  of  the  commitment  to  deny  that 

the  prisoners  were  in  his  custody."   An  Act  of  Parliament  which  is  to 

take  effect  ''from  and  after  the  passing  of  the  Act,"  was  held  to 

operate  by  legal  relation  from  the  first  day  of  the  session :  Panter 

(1)  6  Bep.  N.  P.  C.  80.  (3)  9  E.  R.  578  (9  East,  167). 

(2)  4  T.  B.  590. 
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Whitakkr    v.  The  Attorney -Qeneral  (i) ;  Latless  v.  Holmes  (2).     To  remedy  the 
WiBBET.      inconvenience  which  was  found  to  arise  from  this  relation,  it  was 
found  necessary  to  pass  an  Act,  "to  prevent  Acts  of  Parliament 
from  taking  effect  from  a  time  prior  to  the   passing   thereof  " : 
88   Geo.  III.  c.  18.     Lord   Holt,  in  St.  Andrew's  Holbom  v.  St. 
[*63]        Clement  *  Danes  (8),  says  "the  Sessions,  as  well  as  the  Term,  is  but 
one  day  in  law."    No  evidence  could  be  given,  therefore,  to  con- 
tradict the  record,  by  showing  that  the  party  was  convicted  after 
the  day  on  which  the  Assises  commenced.     "All  matters  of  record, 
in  respect  of  their  highness^  are  presumed  in  law  to  carry  in  them- 
selves absolute  truth  " :  Plowd.  Com.  491  a.    The  same  doctrine  of 
relation  applies  to  judgments  at  common  law,  which  relate  to  the 
first  day  of  Term,  though  delivered  after:  2  Wms.  Saund.  9  b,  n.  (5). 
Hynde's  case (4)  is  also  an  authority  to  show  that  "an  averment 
cannot  be  taken  to  contradict  anything  within  the  record.*'     In 
Loi'd  Porchester  V.  Petrie  (6),  where  the  authorities  were  much  con- 
sidered. Lord  Mansfield  says:  "It  is  an  antient  and  fundamental 
maxim,  that  judgments  and  Acts  of  Parliament  are  of  the  first  day 
of  the  Term  or  of  the  session.    As  to  judgments,  for  the  sake  of  a 
hen  on  land,  an  exception  has  been  introduced  by  statute  (6).     A 
fiction  shall  not  be  contradicted,  in  order  to  defeat  the  ends  of  that 
fiction ;  but  it  may  be  contradicted   if  its  objects  are  not  thereby 
destroyed."  And,  in  delivering  the  ultimate  judgment  of  the  Court, 
his  Lordship  says:    "It  is  laid  down   in   Johnson  v.   Smith {7) 
that  judgments  shall  be  complete,  and  shall  bind,  to  all  intents  and 
purposes,  by  relation.     This  is  the  rule  of  the  common  law,  and 
no  authority  can  be  found   to  contradict  it.     In   Standford    v. 
Cooper  (s)     a    sci,  fa.    was    brought    on    a   judgment    in     debt 
obtained  in  Hilary  Term ;  the  defendant  pleaded  a  statute  acknow- 
ledged the  22nd  of  January ;  and,  on  demurrer,  it  was  adjadged 
that  the  judgment  related  to  the  essoin  day.    That  was  a  very 
strong  case,  for,  the  statute  was  acknowledged  on  the  day  before 
|-  ^si  ]       the  first  day  of  the  Term,  and  the  Court,  which  is  *bound  to  take 
notice  of  its  own  proceedings,  must  know  and  see  that  the    judg- 
ment could  not  be  given  till  the  28rd  of  January,  and,  consequently, 
was  subsequent  to  the  statute.     They  held,  however,  that  the  legal 
fiction  and  relation  should  prevail  against  the  truth  and  fact  of  the 

(1)  6  Br.  P.  0.  486.  (5)  3  Doug.  261. 

(2)  4  T.  E.  660.  (6)  29  Car.  n.  c  3,  88.  13,  U,  15w 

(3)  2  Salk.  606.  (7)  2  Burr.  950 ;  1  W.  Bl.  207, 

(4)  4  Co.  Eep.  70.  (8)  Cro.  Car.  102. 
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case.  In  Gen-ard  v.  Noiiis  (i),  the  plaintiff  was  in  under  an  Whitakbb 
elegit^  the  judgment  being  given  crastin.  Trin.,  which  was  the  wisbst. 
20th  of  June.  The  defendant  claimed  by  virtue  of  an  extent 
under  a  statute  of  the  same  Term»  but  earlier,  viz.  the  20th  of  June. 
The  reporter  adds,  he  heard  that  it  was  adjudged  that  the  plaintiff 
had  the  better  right,  because  he  claimed  to  be  in  under  a  judgment, 
and  all  the  Term  is  only  one  day  in  law.  In  that  case,  the  attempt 
was,  to  make  a  fraction  of  a  day ;  and  the  defendant  pleaded  that 
his  statute  was  before  the  judgment,  but  the  Court  would  not 
allow  it.  In  Miller  v.  Bradley  (2)  the  defendant  moved  to  have 
the  execution  set  aside,  because  the  judgment  on  which  it  was 
taken  out  was  not  really  a  judgment  till  the  morrow  of  the  Holy 
Trinity,  and  so  was  not  sufficient  to  warrant  the  issuing  of  the 
execution ;  but  the  Coubt  said  that  it  was  a  judgment  of  the  first 
day  of  the  Term  in  which  it  was  obtained,  by  relation.  It  must, 
from  the  argument,  have  been  sworn  that  the  judgment  was  not  in 
truth  and  in  fact  given  till  the  morrow  of  the  Holy  Trinity :  but 
the  Coubt  held,  that,  though  the  fact  appeared,  the  legal  relation 
must  prevail."  Upon  the  same  principle,  it  was  held,  in  Jacobs  v. 
Miniconi  (3),  that  the  death  of  the  defendant  between  the  com- 
mission day  and  the  day  of  trial,  is  not  a  ground  for  setting  aside 
the  verdict  for  the  plaintiff  (4). 

(Mauls,  J. :  The  real  reason  for  that  is  given  in  the  case  in 
Salkeld,  which  is  referred  to,  viz.  that  it  is  a  remedial  law,  and  to 
be  construed  so  as  to  further  it.) 

In  Oreenway  v.  Fisher  (5),  where  a  verdict  in  trover  was  obtained  [  55  ] 
in  vacation  against  a  trader,  who,  after  the  first  day  of  the  next 
Term,  but  before  final  judgment  was  signed,  became  bankrupt, — it 
was  held  that  final  judgment  signed  afterwards  during  the  same 
Term,  related  to  the  first  day  of  the  Term,  and  that  the  debt 
thereby  created  was  barred  by  the  bankrupt's  certificate.  In  Rex  v. 
Sliaw  (6)  it  was  held,  that,  if  the  record  of  the  conviction  of  a 
prisoner  is  produced  by  the  proper  officer,  no  evidence  is  admis- 
sible to  dispute  what  it  states.  Where  fictions  of  law  operate  hardship, 
the  inconvenience  resulting  from  a  rigid  adherence  to  the  strict  rule 
of  law  is  in  many  cases  aided  by  amendments :  Ladd  v.  Aimaboldi  (7) ; 

(1)  Latch.  53.  (5)  7  B.  &  0.  436 ;  1  Man.  *  Ey. 

(2)  S  Mod.  1S9.  330. 

(3)  7  T.  B.  31.  (6)  Ru88.  &  Ry.  C.  C.  526. 

(4)  As    to    sittings    in    Term»    see  (7)  1  Cr.  &  J.  97. 
Taylor  V.  Harru,  3  Bos.  &  P.  549. 
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Whitakba    Rex  V.  CarliU{l).    Bat  this  is  not  a  case  in  which   the   Court 


**  would  allow  an  amendment  to  defeat  the  policy  of  the  law. 


Maulb,  J. : 

Thifl  case  has  been  argued  before  us  in   a  very  learned   and 
elaborate  manner :  every  authority  which  could  have  the  remotest 
possible  bearing  upon  the  subject,  has  been  referred  to :  but  I  must 
own  that  I  have  not  throughout  entertained  the  slightest  doubt. 
The  action  was  in  trover,  to  which  there  was  a  plea  of  Not  possessed. 
The  plaintiff  claimed  the  goods  in  question  under  a  deed  of  assign- 
ment, executed  on  the  20th  of  March,  1851,  by  Thomas  Whitaker, 
the  plaintiff's  brother.    It  appeared,  that  Thomas  Whitaker,  the 
assignor,  and  George  Whitaker,  his  father,  were  tried  and  convicted 
of  felony  at  the  last  Spring  Assizes  for  the  county  of  Cambridge ; 
that  the  commission-day  of  the  Assizes  was  the  19th  of  March ;  and 
that  the  trial  and  conviction  of  the  prisoners  took  place  on  the 
22nd.    The  sobstantial  defendants  in  this  action,  were,  the  Corpora- 
tion of  Cambridge,  who  claimed  as  grantees  of  the  goods  and  chattels 
[•56]  •  of  felons  convict,  &c.    It  was  found  by  the  jury  *that  the  convey- 
ance under  which  the  plaintiff  claimed  was  executed  bond  fid^  and 
for  a  valuable  consideration ;  and  he  had,  no  doubt,  a  good  title, 
unless  it  was  taken  away  by  the  assignor's  conviction.    The  record 
of  the  conviction  was  produced  by  the  defendant,  drawn  up  probably 
at  his  instance :  and  it  was  insisted,  that,  inasmuch  as  the  Assizes 
commenced  on  the  19th  of  March,  and  the  record  in  point  of  form 
showed  that  all  that  was  done  at  these  Assizes  took  place  on  that 
day,  it  was  not  competent  to  the  plaintiff  to  give  parol  evidence 
that  the  conviction  in  point  of  fact  took  place  on  the  22nd,  for,  that 
would  be  to  contradict  the  record.    The  record  of  the  conviction 
begins  with  a    caption,  that,  at  a   certain  Assize  held   on   the 
19th  of  March,  1851,  at  &c.,  the  jury  presented  so  and  so;  and 
thereupon  it  is  considered,  &c.    I  find  no  allegation  that  the  thing 
took  place  on  the  particular  day,  except  as  above  mentioned.      It 
must  be  intended  that  the  conviction  took  place  at  the  Assizes  ;  and 
it  must  be  intended,  if  it  is  not  competent  to  the  plaintiff  to  ahow 
the  contrary,  that  the  Assizes  began  and  ended  on  the  19th  of 
March.     The  record  is,  no  doubt,  evidence  of  the  matters  stated  in 
it.    But  the  question  is,  whether,  where  the  Assizes  continue  for 
several  days,  it  may  not  be  shown  that  in  point  of  fact  the  trial  and 
conviction  did  not  take  place  until  the  22nd.     I  apprehend  that  it 
(1)  2  B.  &  Ad.  362,  971. 
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may,  consistently  with  every  principle  of  law,  and  every  decided    Whitakkr 
case.    It  is  perfectly  well  known,  and  is  indeed  matter  of  judicial      wuwet. 
cognizance,  that  the  Assizes  may,  with  or  without  adjournment, 
continue  beyond  a  day,  and,   so  continuing,  may  without  any 
impropriety  be  described  as  it  is  described  on  this  record.    There 
is  no  necessity  for  stating  any  adjournment  from  day  to  day.     But, 
is  it  to  be  said,  that,  because  the  proper  form  of  describing  the 
Assizes,  is,  to  describe  them  as  being  held  on  the  commission  day, 
the  plaintiff  is  therefore  barred  from  showing  the  actual  fact  ?    It 
is  said,  that,  by  offering  evidence  *to  show  that  the  conviction  took       [  *57  J 
place  on  the  22nd,  the  plaintiff  was  offering  to  prove  something 
inconsistent  with  and  contradictory  to  the  record.     That  is  a  fallacy. 
He  does  not  show  anything  inconsistent  with  the  record.    No  doubt, 
it  would  prima  facie  be  intended  that  the  Assizes  in  question  finished 
as  well  as  began  on  the  19th  of  March:  but  that  expression  is 
capable  of  meaning  that  the  Assizes  continued  beyond  the  one 
natural  day;  and,  when  you  allege  that  the  conviction  actually 
occurred  on  the  22nd,  you  are  not  showing  that  it  did  not  take 
place  on  the  19th,  in  the  sense  in  which  it  is  so  stated  in  the  record, 
— ^viz.  that  the  Assizes  commenced  on  the  19th,  and  that  the  con- 
viction took  place  during  the  continuance  of  those  Assizes.     There 
is  no  more  inconsistency  in  that,  than  there  would  be  in  showing 
ihat  the  conviction  took  place  at  a  particular  hour  on  the  19th ; 
and  I  apprehend  nobody  would  deny  that  that  might  be  shown,  if 
necessary.     That  is  the  real  principle  upon  which  I  think  we  are 
bound  to  decide  this  case :  and  it  is  quite  reconcileable  with  the 
doctrine  as  to  fictions  of  law,  which  are  never  permitted  to  prevail 
against     justice.       In   Roe    d.    Wrangham    v.   Hersey  (l),   it     is 
said,  ''By  fiction  of  law,  the  whole  Term,  the  whole  time  of  the 
Assizes,  and  the  whole  session  of  Parliament,  may  be,  and  some- 
times are,  considered  as  one  day  ;  yet  the  matter  of  fact  shall  over- 
turn the  fiction,  in  order  to  do  justice  between  the  parties."     This 
can  hardly  be  called  a  fiction  of  law :  it  is  rather  a  legal  phrase 
nvhich  comprehends  every  day  of  the  Assizes.     Several  other  cases 
have  been  cited  to  show  that  the  whole  Term  is  in  law  considered 
fts  one  day :  but  it  is  not  so  for  all  purposes,  otherwise  there  could 
ziot  have  been  several  return  days.     The  relation  to  the  first  day  of 
the  Term  is  in  most  cases  matter  of  direct  operation  of  law,  and 
not  of  fiction.     Thus,  a  judgment,  though  signed  on  the  last  day  of 
the  Term,  operates  and  takes  effect  from  the  first  day.    In  *this        [  »58] 

(1)  3Wil8.  274. 
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Wbitakxb  there  is  nothing  inconsistent  or  incongruoas.  So,  an  execution  has 
WisBKT.  relation  back  to  a  particular  time, — now,  to  the  time  of  its  delivery 
into  the  sheriff's  hands.  So,  in  the  case  of  bankruptcy,  the  property 
vests  in  the  assignees  by  relation  from  the  act  of  bankruptcy. 
That  is  the  nature  of  the  relation  to  the  first  day  of  Term.  In  tlie 
case  of  Acts  of  Parliament,  it  had  been  judicially  determined,  that, 
in  the  absence  of  any  particular  provision  for  its  commencement, 
every  Act  of  Parliament  passed  in  a  session  took  effect  from  the 
first  day  thereof.  It  was  perfectly  competent  to  the  Legislature  to 
alter  that  relation.  There  was  no  question  of  fiction  of  law.  Upon 
the  broad  general  principle  that  the  truth  is  always  to  prevail  against 
fiction,  and  that  there  is  here  no  contradiction  in  substance  to  what 
is  stated  upon  the  record  which  was  produced,  the  case  of  the 
plaintiff  seems  to  me  to  be  unanswered. 

The  last  point  is  perfectly  new,  and  it  is  so  startling  that  I  do 
not  apprehend  it  will  ever  become  old.  No  doubt,  it  is  competent 
to  the  law  to  say  that  the  property  of  felons  shall  be  forfeited  from 
the  first  day  of  the  Assizes.  But  the  law  has  not  said  so.  The 
jury  in  this  case  have  expressly  found  that  the  conveyance  to  the 
plaintiff  was  bond  fide,  and  for  a  valuable  consideration.  If  the 
argument  urged  on  behalf  of  the  defendant  were  to  prevail,  the 
effect  might  be, — ^in  a  place  like  Liverpool,  for  instance,  where  the 
Assizes  frequently  continue  for  three  weeks, — that  a  prisoner  might 
be  convicted  of  a  felony  committed  after  the  commencement  of  the 
Assizes,  and,  supposing  him  to  be  a  trader,  all  dealings  with  him  in 
the  interim,  even  before  the  offence  committed,  would  be  invalidated. 
I  cannot  think  the  law  could  sanction  so  manifest  an  absurdity. 

For  these  reasons,  I  think  the  rule  to  enter  a  verdict  for  the 
defendant  upon  the  issue  on  Not  possessed,  should  be  discharged. 

[6»]        Williams,  J.: 

I  am  entirely  of  the  same  opinion.  I  agree  with  my  brother 
Maule,  that  the  counsel  for  the  defendant  have  cited  every  ease 
that  could  be  brought  to  bear  upon  this  case;  and  I  say  this, 
because,  in  the  interval  between  the  commencement  and  the  con* 
elusion  of  the  argument,  I  have  been  unable  to  discover  any  autho- 
rities which  could  throw  any  additional  light  upon  the  question.  It 
is  said  that  we  are  not  at  liberty  to  act  upon  the  truth,  bat  that  ^e 
are  constrained  by  a  positive  rule  of  law  to  hold  that  the  coaviction 
of  the  prisoners  took  place  on  the  first  day  of  the  Assize.  If  the 
argument  is  well  founded,  the  doctrine  must  equally  apply  to  bond 
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fide  pnrchases  made  under  the  circumstances  alluded  to  by  my  Whitakbb 
brother  Maulb.  The  consequences  are  so  absurd  as  to  induce  one  wibbet. 
to  doubt  the  soundness  of  the  rule  suggested.  I  agree  with  my 
brother  Maule  in  thinking,  that,  though  for  some  purposes  the 
whole  Assizes  and  the  whole  Term  are  to  be  considered  as  one  legal 
day,  the  Court  is  bound,  if  required  for  the  purpose  of  doing  sub- 
stantial justice,  to  take  notice  that  such  legal  day  consists  of  several 
natural  days,  or  even  of  a  fraction  of  a  day.  I  therefore  think  it 
was  competent  to  the  plaintiff  in  this  case  to  show  that  the  assignor's 
conviction  actually  took  place  on  a  day  posterior  to  the  date  of  the 
assignment,  and  that,  to  do  so,  was  not  in  any  degree  to  contradict 

the  record. 

Rule  discharged. 


WILLIAM  BEER  v.  ADAM  WARREN  BEER.  im. 

(12  C.  B.  60—83;  S.  C.  21  L.  J.  0.  P.  124;  16  Jur.  223.)  _1 

The  Statute  of  Apportionment,  4  Will.  IV.  c.  22,  does  uot  apply  as  C  ^^  1 

between  the  personal  representative  and  the  heir  of  a  tenant  in  fee  (1). 

A.  and  B.,  tenants  in  common  in  fee,  made  a  joint  demise  of  land  to  0., 
with  a  general  reddendum,  not  saying  to  whom  the  rent  was  payable.  A. 
died  on  the  loth  of  March,  1848,  and  B.  received  the  half-year's  rent  due  at 
the  following  Lady  Day,  less  12«.  6<2.,  which  he  deducted  as  the  share  of 
A.*8  heir,  for  the  period  between  A.'s  death  and  the  time  the  half-year's 
rent  became  due :  Held,  that,  although  the  words  of  the  demise  were  joint, 
the  reversions  were  several,  and  the  rent  followed  the  reversions  (2) ;  and, 
consequently,  that  the  heir  of  A.  was  entitled  to  the  moiety  of  the  half-year's 
rent  accruing  at  Lady  Day,  1848,  and  might  maintain  an  action  of  account 
against  B.,  as  bailiff,  upon  the  statute  4  Anne,  c.  16,  s.  27  (3),  for  receiving 
more  than  his  just  share. 

Held,  also,  on  motion  in  anest  of  judgment,  that  the  declaration  was 
good,  without  an  averment  that  a  reasonable  time  had  elapsed  between  the 
request  to  account  and  the  commencement  of  the  action. 

This  was  an  action  of  account  The  declaration  stated  that  one 
Thomas  Beer  was  seised  in  his  demesne  as  of  fee  of  and  in  one 
undivided  moiety  or  half  part,  the  whole  in  moieties  to  be  divided, 
of  and  in  certain  closes  or  pieces  or  parcels  of  land,  with  the  appur- 
tenances, to  wit,  Cribhouse  Common,  Inner  Cribhouse  Common, 
liower  Furzey  Piece,  Higher  Furzey  Piece,  and  Little  Common, 
sitoate  in  the  parish  of  Leigh,  in  the  county  of  Dorset,  and,  being 

(1)  See  now  the  Apportionment  account  under  the  statute  are  now 
Act,  1870. — J.  G.  P.  obsolete,  and  so  much  of  the  arguments 

(2)  See  8.  10  of  the  Conveyancing  as  relate  thereto  and  to  the  Statutes 
Act,  1881. — J.  G.  P.  of     Apportionment     are     omitted. — 

(3)  4  A  6  Anne,  c.  3,  s.  27,  in  the  J.  G.  P. 
Statutes     Bevised.      Actions    for   an 
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Ben        80  seiBed  of  and  in  one  undivided  moiety  or  half  parfc,  the  whole  in 
BsER.        moieties  to  be  divided,  of  and  in  the  said  doses  or  pieces  or  parcels 
of  land,  with  the  appurtenances,  as  aforesaid,  he  the  said  Thomas 
Beer  afterwards,  to  wit,  on  the  8th  of  March,  1848,  died  seised 
thereof ;  whereupon  and  whereby  the  said  undivided  moiety  or  half 
part  of  and  in  the  said  closes  or  pieces  or  parcels  of  land,  with  the 
appurtenances,  then  descended  and  came  to  the  plaintiff,  as  son 
and  heir  of  one  William  Beer,  who  was  brother  of  the  said  Thomas 
Beer ;  and  thereby  he  the  plaintiff  then  became,  and  from  thence 
for  a  long  space  of  time,  to  wit,  hitherto,  was  seised  of  and  in  the 
same  undivided  moiety  or  half  part,  the  whole  in  moieties  to  be 
divided,  of  and  in  the  said  closes  or  pieces  or  parcels  of  land,  with 
the  appurtenances,  in  his  demesne  as  of  fee ;  and  the  defendant, 
during  all  the  time  aforesaid,  held  the  said  closes  or  pieces  or  parcels 
of  land,  with  the  appurtenances,  with  the  plaintiff,  as  tenants  in 
[  *6i  ]       common  :  and  the  defendant  had  *also,  during  all  the  time  afore- 
said, the  care  and  management  of  the  whole  of  the  said  closes  or 
pieces  or  parcels  of  land,  with  the  appurtenances,  to  receive  and 
take  the  rents,  issues,  and  profits  thereof,  and,  as  bailiff  of  the 
plaintiff,  of  what  he  received  more  than  his  just  share  and  propor- 
tion thereof,  to  render  a  reasonable  account  thereof  to  the  plaintiff, 
and  his  said  share  thereof,  when  the  defendant  should  be  thereunto 
afterwards  requested,  according  to  the  form  of  the  statute  in  that 
case  made  and  provided :  and,  although  the  defendant,  during  the 
time  aforesaid,  received  more  than  his  just  share  and  proportion  of 
the  rents,  issues,  and  profits  of  the  said  closes  or  pieces  or  parcels 
of  land,  with  the  appurtenances,  and  the  plaintiff's  share  thereof, 
that  is  to  say,  the  whole  of  the  rents,  issues,  and  profits  of  the  said 
closes  or  pieces  or  parcels  of  land,  with  the  appurtenances ;  yet  the 
defendant,  although  he  was   afterwards,  to  wit,  on  the  18th  of 
October,  1849,  requested  by  the  plaintiff  so  to  do,  had  not  yet 
rendered  a  reasonable  account  to  the  plaintiff  of  the  said  rents, 
issues,  and  profits  so  received  as  aforesaid,  or  either  of  them,  or 
any  part  thereof,  or  of  the  said  share  of  the  said  plaintiff,  or  any 
part  thereof,  but  had  hitherto  wholly  neglected  and  refused  so  to 
do,  contrary  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided ;  wherefore  the  plaintiff  said  he  was  injured,  and  had  sustained 
damage  to  the  value  of  lOOL,  and  therefore  he  brought  suit,  &c. 

The  defendant  pleaded:  first,  that  the  said  Thomas  Beer  was 
not  seised  of  any  such  undivided  moiety  of  the  said  several  closes  or 
lieces  or  parcels  of  land,  with  the  appurtenances,  in  the  declaration 
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mentioned,  or  of  any  or  either  of  them,  as  the  plaintiff  had  above        Bbbb 
thereof  in  his  said  declaration  alleged ;  concluding  to  the  country.  bbeb. 

Secondly,  that  the  said  several  closes,  pieces,  or  parcels  of  land, 
with  the  appurtenances,  in  the  declaration  mentioned,  did  not, 
nor  did  any  or  either  of  them,  descend  *or  come  to  the  plaintiff  [  *6^  ] 
as  son  and  heir  of  the  said  William  Beer,  in  the  declaration  alleged 
to  have  been  the  brother  of  the  said  Thomas  Beer,  in  manner  and 
form  as  the  plaintiff  had  above  thereof  alleged,  or  in  any  other 
manner  whatsoever;  nor  was  the  plaintiff  ever  seised  in  his 
demesne  as  of  fee  of  and  in  the  said  undivided  moiety  or  half  part 
of  or  in  the  said  closes,  pieces,  or  parcels  of  land,  with  the  appur- 
tenances, or  of  any  or  either  or  any  part  thereof,  in  manner  and 
form  as  the  plaintiff  had  above  in  that  behalf  in  his  said  declaration 
alleged ;  concluding  to  the  country. 

Thirdly,  that  he  the  defendant  did  not  hold  the  said  closes, 
pieces,  or  parcels  of  land,  with  the  appurtenances,  or  any  or  either 
of  them,  or  any  part  thereof,  together  with  the  plaintiff,  as  tenants 
in  common,  in  manner  and  form  as  the  plaintiff  had  above 
in  his  said  declaration  in  that  behalf  alleged ;  concluding  to  the 
country. 

Fourthly,  that  he  the  defendant  had  not,  during  the  said  time 
in  the  declaration  mentioned,  or  at  any  other  time,  the  care  and 
management  of  the  whole  of  the  said  closes  or  pieces  or  parcels 
of  land,  with  the  appurtenances,  or  of  any  or  either  or  any  part 
thereof,  to  receive  and  take  the  rents,  issues,  or  profits  thereof, 
or,  as  bailiff  of  the  plaintiff  of  what  he  received  more  than  his 
just  share  and  proportion  of  the  same,  to  render  a  reasonable 
account  of  the  same  to  the  plaintiff,  and  his  just  share  thereof, 
in  manner  and  form  as  the  plaintiff  had  above  in  his  said  declaration 
in  that  behalf  alleged ;  concluding  to  the  country. 

Fifthly,  that  he  the  defendant  never  did  receive  more  than  his 
just  share  and  proportion  of  the  rents,  issues,  and  profits  of  the 
said  closes,  pieces,  or  parcels  of  land,  with  the  appurtenances,  or 
of  any  or  either  or  any  part  thereof,  in  manner  and  form  as  the 
plaintiff  had  above  in  his  said  declaration  in  that  behalf  alleged  ; 
concluding  to  the  country. 

Sixthly,  that  he  the  defendant  was  not,  on  the  day  and  year,        [63] 
in   that  behalf  mentioned  in   the  declaration,   or  at    any  time 
before  the  commencement  of  this  suit,  reasonably  requested  by 
the  plaintiff  to  render  any  account  to  the  plaintiff  of  the  said  rents, 
issues,  and  profits  so  received  as  in  the  said  declaration  mentioned, 
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Bkbs        in  manner  and  form  as  the  plaintifif  had  above  in  his  said  declaration 
Bsu.        in  that  behalf  alleged ;  conclnding  to  the  country. 

Seventhly,  that  he  the  defendant,  theretofore,  to  wit,  when  and 
80  soon  as  he  was  thereunto  requested  by  the  plaintifif,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  18th  of  October,  1849, 
did  duly  render  a  reasonable  account  to  the  plaintifif  of  all  rents, 
issues,  and  profits  received  by  the  defendant,  being  more  than  his 
just  share,  and  of  the  said  share  of  the  plaintifif,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided.    Verification. 

The  plaintifif  joined  issue  on  the  first  six  pleas,  and  replied  to 
the  last,  that  he  the  defendant  did  not  render  a  reasonable  account 
to  the  plaintifif,  of  the  rents,  issues,  and  profits  in  the  declaration 
mentioned,  in  manner  and  form  as  the  defendant  had  above  in 
his  said  last  plea  in  that  behalf  alleged ;  concluding  to  the  country. 
Issue  thereon. 

The  cause  was  tried  before  Lord  Campbell  at  the  Dorchester 
Summer  Assizes,  1851,  when  the  following  facts  appeared  in 
evidence : 

In  the  year  1833,  the  defendant  Adam  Warren  Beer,  and  his 
brother  Thomas  Beer,  the  uncle  of  the  plaintifif,  purchased  of  one 
Kellaway  the  property  in  question,  consisting  of  about  thirty-four 
acres  of  freehold  land  on  Founts  Common,  for  the  sum  of  600/. ; 
and  the  same  was  conveyed  to  them  by  indentures  of  lease  and 
release  of  the  27th  and  28th  of  December,  1838,  as  tenants  in 
common,  in  fee. 
[  64  ]  On  the  31st  of  January,  1845,  by  articles  of  agreement  made 

*'  between  Thomas  Beer  and  Adam  Warren  Beer,  for  themselves 
and  the  survivor  of  them,  their  heirs,  executors,  and  administrators, 
of  the  one  part,  and  Benjamin  Neal,  for  himself,  his  heirs,  executors, 
and  administrators,  of  the  other  part,"  the  land  in  question,  together 
with  about  sixty  acres  of  copyhold  land,  was  demised  to  Neal  for 
five  years  from  the  25th  of  March  then  next,  if  the  estate  and 
interest  of  the  said  Thomas  Beer  and  Adam  Warren  Beer  should 
so  long  continue,  at  the  yearly  rent  of  135Z.,  payable  half-yearly, 
on  the  29th  of  September  and  the  25th  of  March  in  every  year, 
the  first  half-yearly  payment  of  such  rent  to  be  made  on  the 
29th  of  September  next  ensuing.  The  agreement  contained  a 
covenant  by  Neal  to  "  well  and  truly  pay  the  said  rent  of  185/. 
at  the  time  and  in  manner  aforesaid,"  and  various  other  covexiants 
regulating  the  mode  of  enjoyment  of  the  demised  land,  and  albo 
an  agreement,  that,  "  if,  at  the  expiration  of  any  half-year  during 
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the  said  term,  there  shall  be  only  due  from  the  said  Benjamin  Bebb 
Neal  one  half-year's  rent  for  the  said  premises,  that  then  and  in  bbeb. 
sach  case,  bat  not  otherwise,  the  said  Thomas  Beer  and  Adam 
Warren  Beer  shall  allow  to  the  said  Benjamin  Neal  three  calendar 
months  for  payment  thereof,  and  shall  not  take  any  means  to 
recover  the  same  in  the  meantime,  provided  there  is  always 
sufficient  stock  on  the  farm  to  answer  the  rent." 

Thomas  Beer  died  on  the   15th  of  March,  1848,   leaving  the 
plaintiff,  his  nephew,  his  heir-at-law. 

Neal,  the  tenant,  who  was  called  as  a  witness,  proved,  that, 
when  he  paid  the  defendant  the  half-year's  rent  due  at  Lady 
Day,  1848,  the  defendant  left  128.  6d.  in  his  hands,  observing 
that  there  would  be  a  question  as  to  the  part  called  Founts 
Common;  and  that,  when  the  half-years*  rent  due  respectively 
at  Michaelmas,  1848,  and  Lady  Day,  1849,  were  paid,  the 
defendant  on  each  occasion  *left  in  his  hands  62.  10«.  for  the  [  *66  ] 
moiety  of  the  rent  in  respect  of  the  closes  on  Founts  Common. 
Neal  stated  that  Founts  Common  was  not  worth  more  than  152. 
or  202.  a  year. 

On  the  part  of  the  defendant,  it  was  insisted  that  there  was  no 
case  to  go  to  the  jury, — that  this  was  not  the  case  of  one  tenant 
in  common  being  bailiff  of  the  other  within  the  statute 
4  Anne,  c.  16,  s.  27, — that  the  two  having  demised  jointly,  the 
right  to  receive  the  rent,  and  the  power  to  enforce  it,  at  law, 
survived  to  the  surviving  tenant  in  common,  though  in  equity 
be  would  be  trustee  for  the  party  entitled  to  the  share  of  the 
other  tenant  in  common, — and  that  the  evidence  showed  that 
the  defendant  had  not  received  more  than  his  share. 

His  Lordship  said  that  the  plaintiff  and  defendant  were  clearly 
tenants  in  common ;  that  the  question  was,  whether  or  not  the 
defendant  ought  to  account ;  that,  if  he  had  not  received  too 
much,  he  would  have  the  benefit  of  that  fact  under  the  judgment; 
that,  as  to  the  first  half-year's  rent  accruing  since  the  death  of 
Thomas  Beer,  he  clearly  did  receive  more  than  his  share,  for  he 
received  all  but  12«.  6d, ;  and  that,  as  to  the  subsequent  half-years, 
he  bad  taken  upon  himself  to  assess  and  apportion  the  rent  of 
Pounts  Common,  leaving  62.  10^.  on  each  occasion  in  the  tenant's 
liands ;  and  that  this  he  had  no  right  to  do. 

The  jury  returned  a  verdict  for  the  plaintiff  upon  all  the  issues. 

Butt,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
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Bbr  trial,  on  the  ground  of  misdirection,  and  that  the  verdiet  was 
Brr.  against  evidence.  He  cited  Wheeler  v.  Home{l)y  EcL$on  v.  Hendtr- 
»on{2)f  and  Sturton  t.  Richardson  (S),  and  also  the  Statutes  of 
Apportionment,  11  Geo.  II.  c.  19,  s.  15,  and  4  &  5  Will.  lY.  c  22, 
s.  2.  He  also  moved  to  arrest  the  judgment,  on  the  ground,  first, 
[  *66  ]  that  the  declaration  was  ^defective,  in  merely  setting  out  the 
plaintiff's  title,  and  not  showing,  as  in  Eason  v.  Henderson,  the 
title  of  the  defendant,  but  merely  averring  that  the  defendant  held 
the  premises  with  the  plaintiff,  as  tenants  in  common. 

(Maulb,  J. :  The  declaration  might  have  been  bad  on  demurrer, 
as  containing  a  defective  statement  of  the  defendant's  title :  but  it  is 
some  statement.    How  can  the  plaintiff  know  the  defendant's  title  ?) 

He  must  know  the  title  of  his  co-tenant ;  otherwise  he  could  not 
charge  him  in  account.  At  all  events,  the  declaration  is  bad,  for 
not  alleging  that  a  reasonable  time  for  rendering  an  account  elapsed 
after  the  demand  and  before  the  commencement  of  the  action. 

The  rule  having  been  granted  generally, 

Ball  and  Hake  now  showed  cause : 

[e9]  *    *    Thomas  Beer  and  Adam  Warren  Beer  being    tenants 

in  common,  the  right  of  the  former  upon  his  death  descended  to 
the  plaintiff,  and  he  was  entitled  to  a  moiety  of  the  half-year's  rent 
accruing  at  the  Lady  Day  next  after  such  death.  Where  tenants  in 
common  join  in  making  a  lease,  though  they  use  joint  words,  the 
lease  operates  in  law  as  the  separate  lease  of  each  for  his  moiety : 
the  estates  are  several,  and  the  reversions  several :  1  BoUe  Abr. 
Estoppell  (B),  pi.  4, 877  ;  Bac.  Abr.  Joint-Tenants  (H) ;  Co.  Litt  45  a, 

I  •70]  197  a ;  Knight's  case  (4) ;  *  Justice  Windham's  case  {b),MaUory's  case  (6) ; 
Heaiherley  d.  Worthington  v.  Weston  (7) ;  Challoner  v.  Varies  (8). 

(Maulb,  J. :  Do  you  say,  that,  if  two  tenants  in  common  grant  a 
lease  purporting  to  be  a  joint  lease,  that  will  enure  as  a  reservation  in 
respect  of  the  several  reversions  ?) 

The  authorities  are    distinct    to    that    effect.     [He  referred    to 
£  71  ]        Littleton,  §  814,  and  Piatt  on  Leases,  186.]    In  Doe  d.  PooU  v. 

(1)  WiUee,  208.  (5)  5  Co.  Bep.  7. 

(2)  12  a  B.  986.  (6)  5  Co.  Bep.  Ill  b. 

(3)  13  M.  &  W.  17.  (7)  2  Wils.  232. 
(A)  Sir  F.  Moore,  199,  202.  (8)  1  Ld.  Bay.  404. 
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ErringUm  (i)  it  was  held  that  a  count  in  ejectment,  laying  a  joint  Beeb 
demise  by  two,  is  not  supported  by  proving  the  two  to  be  entitled  bbbb. 
as  tenants  in  common.  The  absolute  value  of  Founts  Common  was 
not  very  accurately  ascertained.  But  it  may  be  assumed  to  have 
been  20/.  or  252.  a  year.  The  defendant  received  the  entire 
half-year's  rent  which  accrued  due  at  Lady  Day,  1848,  less 
129.  6d.,  which  he  allowed  to  remain  in  the  tenant's  hands. 

(Williams,  J. :  If  the  other  side  can  show  that  this  was  a  joint- 
tenancy,  or  that  Sir  J.  Wioram  and  Lord  Campbell  were  wrong  in 
the  view  they  took,  they  will  succeed  upon  this  rule;  other- 
wise, not.) 

*  ♦  ♦  ♦  ♦ 

Butt  and  Ffooks,  in  support  of  the  rule  :  [  72  ] 

The  judgment  of  Erlb,  J.,  in  Doe  d.  Campbell  v.  Hamilton  (2),  con- 
tains very  convincing  reasons  to  show,  that,  where  there  is  a  joint 
demise  by  two  tenants  in  common,  both  must  join  in  enforcingit,  or  the 
right  passes  to  the  survivor.  That  case  expressly  overrules  Doe  d. 
Poole  V.  Errington. 

(Maule,  J. :  Does  Mr.  Justice  Erlb  refer  to  Gyles  v.  Kempe  (8), 
which  is  directly  in  point  with  Doe  d.  Poole  v.  Errington  ?) 

He  does  not.  At  all  events,  if  the  co-tenant  in  common  is  not 
entitled  by  survivorship,  he  is  clearly  entitled  to  take  the  rent  as 
trustee  for  the  person  beneficially  interested.  In  Anderson  v. 
Martindale  (4)  it  was  held,  that  a  covenant  to  and  with  A.,  his 
executors,  administrators,  and  assigns,  and  to  and  with  B.  and  her 
assigns,  to  pay  an  annuity  to  A.,  his  executors,  &c.,  during  B.'s  life, 
was  a  joint  covenant  to  A.  and  B.,  in  which  they  had  a  joint  legal 
interest,  although  the  benefit  were  for  A.  only ;  and  therefore,  on 
the  death  of  A.,  the  right  of  action  survived  to  B.,  and  A.'s 
administrator  could  not  sue  on  the  covenant.  Bradhume  v. 
Botfield  (5),  is  also  an  authority  to  show  that  the  right  to  sue  upon 
the  covenants  in  this  lease  would  survive  to  the  defendant.  The 
whole  *scope  of  this  lease  shows  that  it  was  intended  to  be  a  joint  [  *7H  j 
demise :  all  the  covenants  of  the  tenant  are  with  the  two  lessors, 
with  the  exception  of  the  reddendum,  which  is  general. 

(1)  40  B.  K  415  (1  Ad.  &  El.  750).  (4)  6  R.  R  334  (1  East,  497). 

(2)  13  Q.  B.  977.       .  (5)  69  B.  R.  749  (14  M.  &  W.  659). 

(3)  I  Freem.  235. 

B.B. — ^VOL.  XCII.  40 
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Bbbr  (Maulb,  J. :  Tielding  and  paying  to  the  persons  entitled  to  the 

Bub.        reversion.) 

In  Wallace  v.  McLaren  (1)  it  was  held,  that,  upon  a  lease  by  tenants 
in  common,  the  survivor  might  sue  for  the  whole  rent,  although  the 
reservation  be  to  the  lessors  according  to  their  several  and 
respective  interests  therein. 

(Williams,  J. :  The  remark  there,  that  the  survivor  may  sue  for 
the  whole,  is  unnecessary  to  the  decision.) 

This  being  a  joint  demise,  according  to  the  decision  of  the 
Exchequer  Chamber  in  WethereU  v.  lAingston  (2),  both  lessors 
must  clearly  have  joined  in  an  action  upon  it. 

(Maulb,  J. :  That  only  confirms  what  was  decided  in  the  last 
case,  viz.  that,  where  two  jointly  demise,  they  must  sue  jointly, 
unless  that  is  dispensed  with  by  the  act  of  the  law,  as  in  the  case 
of  survivorship.) 

In  Foley  v.  Adenbrooke  (3)  a  declaration,  in  covenant  at  the  suit  of 
E.,  stated,  that  F.  and  W.  demised  lands  and  iron  mines  of  one 
undivided  moiety  of  which  F.  was  seised  in  fee,  to  the  defendant 
for  a  term  of  years,  the  defendant  covenanting  with  F.  and  W.,  and 
their  heirs,  &c.,  to  erect  and  work  furnaces,  to  repair  the  premises, 
and  work  the  mines ;  and  that  F.  died,  and  that  the  plaintiff  was 
F.*s  heir:  and  breaches  of  the  covenants  were  assigned,  committed 
since  F.'s  death.  Upon  a  plea,  that  W.  survived  F.,  it  was  held,  on 
demurrer,  that  the  action  brought  by  E.  without  W.  could  not  \>e 
maintained.  Lord  Denman,  in  delivering  the  judgment  of  the 
Court,  there  says :  "  Several  cases  were  cited  upon  the  argument, 
Anderson  v.  Martindale  (4),  James  v.  Emery  (6),  Kitchen  v.  Buckly  (o), 
Harrison  v.  Bamhy  (7),  Eccleston  v.  Clipsham  (8),  and  others, 
[  ^74  ]  which  it  is  not  *necessary  more  particularly  to  refer  to.  But  the 
result  of  the  cases  appears  to  be  this,  that,  where  the  legal  interest 
and  cause  of  action  of  the  covenantees  are  several,  they  should  sue 
separately,  though  the  covenant  be  joint  in  terms ;  but  the  several 
interest  and  the  several  ground  of  action  must  distinctly  appear,  tis 

(1)  31  E.  U.  334  (1  Mah.  &  By.  616).  (5)  19  R.  R  503  (8  Taunt  245). 

(2)  74  E.  R.  794  f  1  Ex.  634).  (6)  1  Lev.  109. 

(3)  62  B.  R,  326  (4  a  B.  197 ;  3  G.  (7)  2  R.  B.  584  (6  T.  B.  248), 
&  B.  64).  (8)  1  Saund.  153. 

(4)  6  B.  E.  3S4  (1  East,  497). 
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in  the  case  of  covenants  to  pay  separate  rents  to  tenants  in  common  Bsbb 
npon  demises  by  them ;  or,  as  in  the  instance  cited  from  SUngsby's  bbeb. 
case  (i),  in  note  (1)  to  the  case  of  Eccleston  v.  Clipshain  (2),  where  a 
man  by  indenture  demised  Blackacre  to  A.,  Whiteacre  to  B.,  and 
Greenacre  to  C,  and  covenanted  with  them,  and  each  of  them,  that 
he  had  good  title,  each  might  maintain  an  action  for  his  par- 
ticular damage  by  a  breach  of  that  covenant.  On  tbe  other  hand,  it 
appears  from  several  cases,  that,  if  the  cause  of  action  be  joint,  the 
action  should  be  joint,  though  the  interest  be  several :  Coi-yton  v. 
Lithebye{a);  Martin  v.  Crompe  (4) ;  WUkimon  y.  Hall{6).  In  the 
present  case,  the  covenants  for  breach  of  which  the  action  is 
brought,  are  such  as  to  give  the  covenantees  a  joint  interest  in  the 
performance  of  them:  and  the  terms  of  the  indenture  are  such 
that  it  seems  clear  that  the  covenantees  might  have  maintained  a 
joint  action  for  breach  of  any  of  them.  Upon  this  point,  the  case  of 
Kitchen  v.  Buckly  (6)  is  a  clear  authority  :  and  the  case  of  Petrie  v. 
Bury  (7)  shows  that,  if  the  covenantees  could  sue  jointly,  they  are 
bound  to  do  so."  These  authorities  show  that  the  defendant 
received  the  rent  in  question  in  the  character  of  covenantee,  and 
not  as  bailiff,  and  therefore  that  this  action  is  not  maintainable. 
That  the  demise  was  intended  to  be  joint,  is  clear  from  the  whole 
tenor  of  it.  In  the  first  place,  it  is  expressed  to  be  made  "  between 
Thomas  Beer  and  Adam  Warren  Beer,  for  themselves  and  the 
survivor  of  them,  *and  Neal : "  and  the  tenant,  amongst  other  [  «76  ] 
things,  covenants  not  to  assign  or  underlet  without  the  consent  in 
writing  of  both  the  lessors ;  and,  further,  to  pay  to  the  two, 
previously    to    taking    possession,  the    sum   of   101.  for    certain 

manure. 

«  *  *  ♦  « 

Maule,  J. :  [  76  ] 

I  am  of  opinion  that  this  rule  should  be  discharged.  It  was 
moved  on  the  ground  of  alleged  misdirection,  and  also  for  supposed 
delects  in  the  declaration.  The  defects  in  the  declaration  were  said 
to  be  two:  the  first  was,  that  the  title  of  the  defendant  was 
insofGiciently  alleged.  That,  however,  was  not  much  pressed,  and 
clearly  is  quite  untenable.  The  second  objection  insisted  upon* 
was,  that  there  was  no  averment  in  the  declaration  that  a  reasonable 

(1)  6  Co.  Rep.  18  b.  (3)  1  Bing.  N.  0.  713,  1  Scott,  673. 

(2)  1  Saund.  133.  (6)  1  Lev.  109. 

(3)  2  Saund.  115.  (7)  27  R  R  383  (3  B.  &  C.  333; 

(4)  1  Ld.  Bay.  340 ;  Comb.  474 ;  1  5  Dowl.  &  By.  152). 
SAlk.444. 

40—2 


628  1852.     C.  P,     12  C.  B.  76—77.  [r.b. 

Bber  time  had  elapsed  after  the  defendant  had  been  required  to  account, 
BffiSR.  ^"^  before  the  commencement  of  the  action.  Now,  the  declara- 
tion states  the  title  of  the  plaintiff  to  an  undivided  moiety  of 
the  lands  in  question  as  tenant  in  common  with  the  defendant ;  it 
then  states  that  the  defendant  had  the  care  and  management,  to 
take  the  rents  and  profits  of  the  land,  and,  as  bailiff  of  the  plaintiff 
of  what  he  received  more  than  his  just  share,  to  render  a  reason* 
able  account  thereof  to  the  plaintiff,  and  his  share  thereof,  when 
thereunto  requested ;  and  it  then  by  proper  averments  brings  the 
defendant  within  the  statute  of  Anne,  which  makes  one  tenant  in 
common  receiving  more  than  his  share,  bailiff  of  the  other  tenant 
in  common, — the  effect  of  the  statute  as  to  that  being  to  place  him 
in  the  situation  of  an  ordinary  bailiff.  The  declaration  pursues  the 
form  to  be  met  with  in  all  the  old  precedents,  and  there  is  only 
one  modern  one, — Eason  v.  Henderson  (1), — ^where  the  aver- 
ment which  is  said  here  to  be  necessary  is  found.  I  think  it 
is  quite  reasonable  to  omit  it.  The  reasonableness  of  the  account 
to  compel  the  render  of  which  the  action  is  brought,  may  be  con- 
sidered to  involve  reasonableness  with  respect  to  time  as  well  as 
other  things.  I  think  the  liability  to  account  thrown  by  the  law 
upon  the  bailiff,  imposes  upon  him  a  duty  to  be  ready  to  account 
when  called  upon.  By  accepting  the  office  of  bailiff,  or,  as  here, 
receiving  more  than  his  just  share,  he  must  be  taken  to  have  placed 
[  ♦TT  ]  himself  in  a  position  *to  be  compelled  to  account  upon  demand. 
This  certainly  is  not  a  case  for  an  arrest  of  judgment,  which  is  only 
allowed  where  the  declaration  is  clearly  bad.  I  cannot  say  that 
I  entertain  the  slightest  doubt  as  to  the  propriety  of  the  form  of 
declaration  here  adopted. 

Then  it  is  said  that  there  was  a  misdirection ;  for,  that  the  Lord 
Chief  Justice  ought  not  to  have  left  it  to  the  jury  to  say  whether 
or  not  the  defendant  had  received  more  than  his  just  share.  It 
appears  that  the  land  in  question  was  held  by  the  tenant  with  other 
land  under  one  joint  demise  from  the  defendant  and  the  ancestor 
of  the  plaintiff,  who  were  tenants  in  common  in  fee,  at  one  entire 
rent  for  the  whole.  The  defendant  had  received  two  half-years' 
rent  since  the  death  of  his  co-tenant  Thomas  Beer.  There  was 
conflicting  evidence  as  to  the  value  of  Founts  Common :  but  I  think 
it  may  be  taken  to  have  been  25Z.  per  annum.  As  to  the  last  half- 
year,  it  appeared  that  the  defendant  had  not  received  the  whole  by 
61.  10«.     The  plaintiff's  share  would  be  the  moiety  of  the  half-year's 

(1)  12  Q,  B.  986. 
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rent,  viz.  61.  5«.  As  to  that  half-year,  therefore,  there  has  been  Bicbb 
no  receipt  of  rent  by  the  defendant  beyond  his  proper  share :  conse-  Biim. 
quently,  he  is  not  chargeable  as  bailiff  as  to  that.  But,  with  respect 
to  the  half-year  accruing  immediately  after  the  death  of  Thomas 
Beer,  the  defendant  took  the  whole  rent,  minus  12«.  6d.  If,  there- 
fore, the  plaintiff  was  entitled  to  receive  more  than  12«.  6d.  in 
respect  of  that  half-year,  there  was  evidence  that  the  defendant 
had  received  more  than  his  just  share,  and  the  direction  was  correct. 
Ab  to  that  12^.  6d.,  tbe  defendant  probably  thought  that  the  Statute 
of  Apportionment  applied,  and  that  the  plaintiff's  right  to  the  rent, 
as  between  him  and  the  executor,  would  be  such  a  proportion  only 
as  would  accrue  between  the  day  of  the  death  of  Thomas  Beer  and 
Lady  Day,  1848.  If  it  was  competent  to  the  defendant  so  to 
apportion  the  rent,  then  128.  6d.  would  certainly  be  enough.  But 
I  am  ^clearly  of  opinion  that  such  apportionment  cannot  take  [*78] 
place.  The  whole  scope  and  object  of  the  4  &  5  Will.  IV.  c.  22, 
seems  quite  beside  any  dealing  or  interference  with  the  rights  of 
the  tenant  in  fee,  as  between  him  and  the  personal  representative 
of  his  ancestor.  That  struck  me  as  the  proper  view,  when  I  first 
read  the  statute ;  and  I  am  confirmed  in  that  impression  by  the 
decision  of  Sir  James  Wioram,  V.-C,  in  Browne  v.  Amyot  (i), 
of  the  soundness  of  which  I  cannot  entertain  a  doubt.  I  there- 
fore think  there  could  be  no  apportionment,  and  that  the  plaintiff, 
if  entitled  to  anything,  was  entitled  to  the  moiety  of  that  half- 
year's  rent. 

But  it  was  insisted  that  the  plaintiff  in  this  case  was  not  entitled 
to  anything,  because  the  right  to  the  rent  (at  law,  at  least,)  survived 
to  the  defendant,  who  alone  had  a  right  to  receive  the  whole. 
Several  cases  were  cited  for  the  purpose  of  showing,  that,  whatever 
the  nature  of  the  subject  of  contract,  if  the  instrument  does  in 
terms  necessarily  import  that  the  promise  or  the  covenant  is  made 
jointly  with  two,  then  the  two  covenantees,  or  the  survivor,  must 
bring  the  action.  That  is,  I  think,  very  sound  law ;  and  it  is  beside 
the  class  of  cases  where  the  covenant,  which  from  its  language 
might  be  either  joint  or  several,  has  been  held  to  be  joint  or  several 
according  to  the  interests  of  the  covenantees.  You  are  not  to 
impose  upon  the  instrument  a  meaning  contrary  to  the  true  sense 
of  the  words,  but  choose  between  two  senses,  of  both  of  which  the 
isvords  are  susceptible,  and  adopt  that  which  is  most  conducive  to 
tlie  interests  of  the  covenantees.    But,  where  the  covenant  is  not 

(1)  3  Hare,  173. 
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Bin        capable  of  being  so  constraed,  however  severable  the  interests  of 

Bsnu  the  covenantees  may  be,  if  the  language  they  have  used  evinces  an 
intention  that  the  covenant  shall  be  joint,  all  must  join  in  an  action 
upon  it,  or  the  right  passes  to  the  survivor ;  as  was  held  in  the 

[•7»]       case   of    WethereU  v.    ^Langston  (i),   where   Wildb,    Ch.   J.,    in 
delivering  the  judgment  of  the  court  of  error,  lays  down  good  and 
sound  reasons  for  that  doctrine.    Applying  those  principles  to  the 
present  case,  what  is  the  nature  of  this  instrument  ?    By  it  the 
parties  demise  a  number  of  tenements,  of  which  the  premises  called 
Founts  Common  formed  a  part.     Is  there  any  covenant  to  pay  the 
rent  to  any  particular  person  ?    No :  the  whole  right  to  the  rent 
arises  from  the  reddendum^  which  studiously  leaves  unnamed  the 
persons  to  whom  the  payment  is  to  be  made.    This  is  left  to  the 
law.     It  means  that  the  yielding  and  paying  shall  be  to  the  persons 
legally  entitled,  viz.  the  reversioners.     This  is  an  action  of  a  local 
nature,  arising  out  of  the  nature  of  the  title.    It  is  the  title  in 
respect  of  which  the  rent  accrues.    Nobody  could  pretend,  that, 
upon  the  reversion  passing  to  a  third  person  by  purchase  or  by 
descent,  any  but  the  person  entitled  to   the  reversion  could   be 
entitled  to  the  rent.    It  seems  to  me,  therefore,  that  this  contract 
differs  clearly  from  those  I  before  alluded  to.    But  it  is  said  that 
there  are  certain  covenants  in  the  lease  which  tend  to  show  that 
this  was  intended  to  be  a  joint  contract,  viz.  the  covenant  not  to 
assign  without  the  consent  in  writing  of  the  two  lessors,  and  the 
covenant  to  pay  to  them  102.  for  certain  manure,  before  taking 
possession.    1  do  not,  however,  think  that  these  isolated  provisions 
can  impose  any  other  than  their  natural  meaning  upon  the  words 
used  in  the  other  parts  of  the  lease,  or  show  that  the  literal  con- 
struction ought  not  to  prevail.    It  follows,  therefore,  that,  upon  the 
descent  of  the  moiety  of  the  reversion  to  the  plaintiff,  he  became 
entitled  to  a  moiety  of  the  rent  when  it  accrued.    He  was  entitled 
to  a  moiety  of  the  half-year's  rent  which  became  due  on  the  25th 
of  March,  1848.     The  defendant  received  the  rent,  and  therefore 
must  be  taken  to  have  received  a  sum  on  behalf  of  the  plaintiff, 

[•80]  which  amounted  to  more  than  12$.  6d.  In  other  words,  ♦the 
defendant  received  more  than  his  share.  Upon  the  whole,  I  think 
the  case  was  properly  left  to  the  jury,  and  that  the  plaintiff  i^as 
entitled  to  the  verdict.  It  is  much  to  be  lamented  that  there  should 
be  so  expensive  and  so  complicated  a  litigation  for  so  small  an 
amount :  but  we  cannot  help  that.  The  rule  must  be  discharged. 
(1)  74  E.  B.  794  (1  Ex.  634). 
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WlLLIAMB,  J. :  BnB 

I  am  of  the  same  opinion.  As  to  the  arrest  of  judgment, — None  Bub. 
of  the  older  precedents  contain  an  averment  that  a  reasonable  time 
had  elapsed  after  the  demand  of  an  acconnt,  and  before  the  com- 
mencement of  the  action ;  and  I  am  unwilling  to  sanction  a  notion 
that  any  such  averment  is  requisite.  I  do  not  see  that  any  greater 
practical  inconvenience  can  arise  from  our  so  holding,  than  exists 
in  every  case  where  a  man  is  bound  by  contract  to  pay  money  on 
request.  As  to  the  first  ground  of  the  motion  for  a  new  trial,  the 
real  question  is,  whether  the  decision  of  Sir  James  Wigram,  in 
Browne  v.  Amyot  is  right  or  not.  It  is  the  deliberate  judgment  of 
a  very  able  Judge ;  and  I  must  confess  I  cannot  see  any  reason  for 
doubting  that  he  came  to  a  correct  conclusion.  This  brings  us  to 
the  important  question  in  the  case:  and  it  certainly  does  seem 
strange,  that,  though  it  has  been  the  subject  of  much  controversy 
there  should  be  no  express  decision  upon  it ;  although,  when  the 
authorities  are  carefully  looked  at,  it  seems  to  me  that  they  leave 
the  matter  without  any  doubt.  The  lease  upon  which  the  question 
arises  was  made  by  two  persons,  Thomas  Beer,  and  Adam  Warren 
Beer,  who  were  tenants  in  common  of  the  land,  though  that  fact 
does  not  appear  upon  the  face  of  the  instrument.  One  of  them  dies  : 
and  it  is  said  that  the  consequence  is,  that  the  right  to  receive  the 
entire  rent  survives  to  the  other  of  them.  I  see  no  foundation  for 
that :  I  think  it  is  perfectly  clear  that  the  moiety  of  the  deceased 
tenant  in  common  goes  to  his  real  representative,  and  not  to  the 
^survivor.  Such  a  lease,  it  appears,  has  been  considered  to  be  the  ^  •gj  ] 
lease  of  each  for  his  respective  share.  In  Comyns*  Landlord  and 
Tenant,  p.  22,  it  is  said  :  ''  Tenants  in  common,  having  several  and 
distinct  estates,  cannot  make  a  joint  lease  of  the  whole  estate ;  but 
snch  lease  shall  be  taken  to  be  the  lease  of  each  for  his  respective 
share,  and  the  cross  confirmation  of  each  for  the  part  of  the  other, 
^ith  no  estoppel  on  either  part."  And  this  seems  to  be  fully 
warranted  by  the  authorities  which  are  cited.  There  are  many 
others  to  the  same  effect.  In  Yin.  Abr.  Estoppel  (B.  a)  pi.  8,  4,  it 
18  said :  ''  If  A.  is  seised  of  ten  acres,  and  B.  of  other  ten  acres, 
and  they  join  in  a  lease  for  years  by  indenture,  these  are  several 
leases  according  to  their  several  estates,  and  the  indenture 
shall  not  estop  him,  inasmuch  as  it  passes  by  way  of  interest " : 
Co.  Litt.  45  a.  "  So,  if  two  tenants  in  common  of  land  join  in 
a  lease  for  years  by  indenture,  yet  those  are  several  leases, 
and  no  estoppel,  for  the    cause    aforesaid."     So,    in  Joules  v. 
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BsBR  Jovles  ()),  it  is  laid  down,  that,  ''  if  two  tenants  in  common  join  in  a 
Bb^kb.  lease  for  years,  to  bring  an  ejectment,  and  count  quod  cum  dimUissent, 
&c.,  that  is  naught,  for,  it  is  a  several  lease  of  their  moieties ;  and 
they  declare  qtu)d  cum  one  of  them  demised  one  moiety,  and  the  other 
the  other  moiety,  and  good."  To  the  same  eflfect  are  Craddock  v. 
Jones  (2)  and  Eyles  v.  Kempe  (s).  These  several  cases  show  that  Doe  d. 
Poole  V.  Errington  (4)  is  founded  upon  ample  authority,  and  is  sound 
law.  If  so,  no  doubt  exists,  that,  upon  the  death  of  Thomas  Beer,  his 
moiety  belonged  to  the  plaintiff,  his  nephew  and  heir,  who  was  conse- 
quently entitled  to  the  half  of  the  half-year's  rent  received  by  the 
[  *89  ]  defendant  on  the  25th  of  March,  1848.  *Lord  Campbbll  was  right, 
therefore,  in  telling  the  jury  that  the  defendant  had  received  more 
than  his  share.  For  these  reasons,  I  concur  with  my  brother 
Maulb  in  thinking  that  this  rule  should  be  discharged. 

Talpourd,  J. : 

Having  only  heard  a  part  of  the  argument,  I  shall  only  say  that 
the  learned  arguments  I  have  heard  to-day  have  not  induced  me  to 
doubt  that  the  conclusion  to  which  my  two  learned  brothers  have 
come,  and  the  reasons  they  have  assigned,  are  well  founded. 

Rule  discharged, 
1862.  GEAHAM   V.   CHAPMAN. 

^^'  (12  0.  B.  85—106 ;  a  C.  21  L.  J.  C.  P.  173.) 

[See  Ex  parU  Haurwell  (1883)  23  Ch.  Div.  626,  52  L.  J.  Ch.  737.] 


1852.  ADDISON  V.  The  MAYOR,  &c.  of  PRESTON. 

AprU2\,  

(12  C.  B.  108—135;  a  C.  21  L.  J.  0.  P.  146;  16  Jur.  643.) 

[  108  ]  rjijjg  92jh1  section  of  the  Municipal  Reform  Act,  5  &  6  Will.  IV.  c  76  (5), 

enacts,  that,  after  the  election  of  the  treasurer  in  any  borough,  the  rents 
and  profits  of  all  hereditaments,  and  the  interest,  dividends,  &c-,  of  all 
moneys,  dues,  chattels,  and  securities  belonging  to  the  corporation «  shall  be 
paid  to  the  treasurer,  and  shall  be  carried  by  him  to  the  account  of  a  fund 
called  **The  Borough  Fund,"  and  such  fund  shall  (subject  to  certain 
charges  thereon)  be  applied  towards  the  payment  of  the  salaries  of  the 
mayor,  Keoorder,  &c.,  and  of   any  other  officer  whom  the  council  ahali 

(1)  1  Brownlow,  39.  (5)  See  now  45  ft  46  Vict   a    5l> 

(2)  1  Brownlow,  134.  88.    139  and   140,    and    Sched.     V -I 

(3)  1  Freem.  234.  J   G  P 

(4)  40  E.  R.  415  (1  Ad.  &  El.  750). 
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appoint :  Held,  that  the  Judge  and  assessor  of  the  borough  court  of  record       Addison 
for  the  trial  of  civil  actions,  appointed  by  the  council  at  a  certain  salary,  r- 

could  not  maintain  an  action  of  debt  against  the  corporation,  for  arrears  of     ^  ^^^  . 

*^*^-  OP  Prbston. 

This  was  an  action  of  debt.     The  declaration  stated  that  the 

defendants,  before  the  commencement  of  the  action,  to  wit,  on  the 

let  of  January,  1851,  were  indebted  to  the  plaintiff  in  the  sum  of 

o2Z.  10«.,  payable  upon  request,  for  the  service  and  attendance  of 

the  plaintiff  by  him  done,  performed,  and  bestowed  for  a  long  time, 

to  wit,  for  one  year  before  then  elapsed,  in  and  about  the  holding 

before  the  plaintiff  of  a  certain  court  of  record  for  the  trial  of  civil 

actions,  to  wit,  the  Court  of  Pleas  for  the  borough  of  Preston, — 

being  a  Court  which  by  charter  or  custom  was  and  ought  to  be, 

daring  all  the  time  aforesaid,  holden  in  the  said  borough, — and  as 

the  necessary  officer  (other  than  the  Recorder),  to  wit,  the  Judge  and 

assessor  before  whom  the  said  Court  was  to  be,  and  was,  during  all 

the  time  aforesaid,  holden,  he  the  plaintiff  having  been  during  all 

the  time  aforesaid  such  officer,  Judge,  and  assessor,  upon  and  by  the 

appointment  of  the  council  of  the  said  borough ;  such  appointment 

being  made  according  to  the  provisions  of  a  statute  made  in  the 

session  of  Parliament  holden  in  the  fifth  and  sixth  years  of  the 

reign  of  his  late  Majesty  King  William  the  Fourth,  intituled,  &c.  (i) ; 

and   for  the  salary  therefore   due  and   of   right  payable  by  the 

defendants  to  the  plaintiff,  &c. 

Plea :  Never  indebted. 

By  consent  of  the  parties,  and  by  order  of  Cresswbll,  J.,  *the  [•109] 
following  case  was  stated  for  the  opinion  of  the  Court,  the  parties 
agreeing  that  judgment  should  be  entered  for  the  plaintiff  or  defen- 
dants, by  confession  or  nolle  prosequi,  immediately  after  the  decision 
of  the  case,  or  otherwise,  as  the  Court  might  think  fit, — according 
to  the  statute  8  &  4  Will.  IV.  c.  42,  s.  25 : 

Preston  is  one  of  the  boroughs  contained  in  schedule  A.  to  the 
Municipal  Corporation  Eeform  Act,  5  &  6  Will.  IV.  c.  76,  an  Act 
for  the  regulation  of  municipal  corporations  in  England  and  Wales. 
It  is  directed  by  that  schedule  to  have  six  wards,  twelve  aldermen, 
and  thirty-six  councillors. 

Up  to  the  respective  times  of  that  Act  passing  and  taking  effect, 
Preston  had  a  common  council,  consisting  of  a  mayor,  seven  other 
aldermen,  and  seventeen  capital  burgesses.  The  aldermen,  as  well 
as    the  capital  burgesses,  were  elected  by  the  common   council, 

(1)  5  &  6  WiU.  IV.  c.  76. 


634  1852.    C.  P.     12  C.  B.  109—118.  [R.R. 

ADDI80K      for  life.    The  mayor  was  elected  anniiallj  by  a  jury  choeen  by 

Thk         ^^^  elisors,  one  of  whom  was  nominated  by  the  outgoing  mayor 

M ATOB,  40.    and  one  by  the  other  aldermen.     The  mayor,  Becorder  and  aldermen 
OF  Pbibton.  "^  "^ 

were  by  charter  justices  of  the  peace   for   the  borough ;   and  a 

separate  court  of  quarter  sessions  of  the  peace  was,  before  and  at 

the  passing  of  the  said  Act,  holden  in  and  for  the  said  borough. 

The  mayor  and  the  two  senior  aldermen  were  coroners  for  the 

borough.    The  Becorder  was  elected  by  the  common  council.    There 

was  in  the  borough,  by  charter,  a  court  of  record  for  the  trial  of 

civil  actions,  called  the  Court  of  Pleas  for  the  said  borough,  holden 

on  Friday  in  every  third  week,  and  not  regulated  by  the  provisions 

of  any  local  Act  of  Parliament.    Of  this  Court,  the  mayor  and  any 

two  or  more  of  the  aldermen,  were  by  charter  the  Judges. 

The  plaintiff  was  elected  Becorder  in  the  year  1882,  and  has  ever 
since  held  that  office,  except  so  far  as  it  has  been  or  is  affected  by 
[  ^110  the  Municipal  Corporation  *Beform  Act  above  mentioned.  He  was 
then,  and  ever  since  has  been,  a  barrister  of  more  than  five  years' 
standing.  Notwithstanding  the  change  made  by  the  Municipal 
Corporation  Beform  Act,  he  has  continued  to  be  popularly  styled 
Becorder.     He  never  had  any  deputy-recorder. 

From  the  time  of  the  plaintiff's  election  as  Becorder,  until  and 
at  the  time  of  the  said  Municipal  Corporation  Beform  Act  coming 
into  operation,  the  plaintiff  acted  as  assessor  of  and  in  the  said 
Court  of  Pleas :  but  the  Court  was  always  held  before  the  Judges 
designated  by  the  charter :  and  no  formal  appointment  of  the 
plaintiff  to  the  office  of  assessor  was  ever  made. 

[The  case  then  set  out  ss.  1,  6,  92,  94, 103, 107,  118, 119  and  120 
of  the  Municipal  Corporations  Act,  1885,  and  s.  9  of  the  Municipal 
Corporation  (Justices,  &c.)  Act,  1886.] 
[117]  Upon  the   Municipal  Corporation  Beform   Act(i)  coming  into 

operation,  the  old  common  council  went  out  of  office,  and  their 
powers  and  duties  ceased,  as  directed  by  s.  88  of  that  Act. 
They  were  succeeded  by  a  common  council  elected  under  the 
provisions  of  that  Act,  having  the  tenure  of  office  and  exercising 
the  functions  thereby  prescribed.  But  the  justices  of  the  peace 
for  the  borough,  including  the  plaintiff,  who  was  a  justice  of 
peace  as  Becorder,  continued  to  have  and  exercise  their  powers  as 
[  •US  ]  ^justices  of  the  peace  until  the  1st  of  May,  1886,  but  no  longer,  as 
directed  by  s.  88. 

In  pursuance  of  the  said  Act,  and  of  his  late  Majesty's  Order  in 
(1)  5  &  6  Will.  IV,  c.  76  (Municipal  Corporatione  Act,  1835).--J.  Q,  p. 
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Goancil  appointing  days  as  authorized  by  the  said  Act  (s.  148),  the      Addibok 
members  of  the  new  council  held  their  first  meeting  on  Thursday,         thk 
the  Slst  of  December,  1886,  which  meeting  was  only  for  the  election   ^^^^^^^ 
of  aldermen.    On  Friday,  the  1st  of  January,  1836,  by  the  like 
authority,  the  members  of  the  council  met  again,  and  elected  a 
mayor,  who  took  upon  himself  the  office.     The  council,  being  thus 
fully  constituted,  passed  on  the  same  day  the  following  resolution : 

"  This  council  doth  appoint  T.  B.  Addison,  Esq.,  now  Recorder  of 
this  borough,  being  a  barrister  of  more  than  five  years'  standing, 
to  be  the  Judge  and  assessor  before  whom  the  Court  of  Pleas  for 
this  borough  shall  be  holden,  to  hold  the  said  office  during  his  good 
behaviour.  And  this  council  directs  that  the  said  Court  shall  con- 
tinue to  be  held  on  Friday  in  every  third  week,  as  hath  been 
aceostomed,  except  so  far  as  the  practice  of  the  same  Court  is  or 
shall  be  lawfully  varied  or  altered  ;  and  that,  in  the  absence  of  the 
Eecorder,  and  when  there  is  no  Recorder,  the  said  Court  shall  be 
holden  by  and  before  the  mayor  and  two  or  more  of  the  aldermen  of 
this  borough,  according  to  the  old  charter." 

The  same  council  also  passed  resolutions  appointing  a  registrar 
and  sergeants-at-mace  and  executive  officers  of  the  said  Court. 

These  resolutions  are  entered  in  the  minute-book  of  the  council, 
and  signed  by  the  mayor. 

The  said  Court  has  ever  since  been  regularly  holden,  and  the 
plaintiff  has  performed  the  duties  of  Judge  and  assessor  in  and  of 
the  same,  presiding  therein  whenever  issues  at  law  or  in  fact  have 
been  to  be  tried,  or  other  business  has  arisen  requiring  a  presiding 
oflScer,  and  has  always  been  of  good  behaviour  in  the  said  office. 
He  *ha8  always  since  the  above  appointment  acted  as  the  Judge  of  [  *119  ] 
the  Court.  The  issues  tried  before  him  have  comprised  not  only 
such  as  had  been  joined  in  causes  there  pending,  but  also  such  as 
were  sent  from  the  superior  Courts  by  writ  of  trial  under  the  8  &  4 
Will.  IV.  c.  42,  s.  17.  Many  such  writs  have  been  issued :  they 
liave  been  directed  **  to  the  Judge  and  assessor  of  the  Court  of  Pleas 
for  the  borough  of  Preston."  The  trials  thereupon  have  taken  place 
in  the  said  Court  before  the  now  plaintiff,  and  he  has  returned  the 
-writs  of  trial  in  his  own  name. 

Nothing  was  done  respecting  the  salary  of  the  plaintiff  till  the 
Isfc  of  January,  1888,  when,  at  a  quarterly  meeting,  the  following 
resolutions  were  passed : 

**  On  motion  of  Mr.  Alderman  Haydock,  seconded  by  Mr.  Coun- 
cillor Hopkins,  it  was  unanimously  agreed  and  ordered,  that  the 
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Addison  salary  of  the  Judge  and  assessor  of  the  Court  of  Pleas  for  this 
^[/p.  borough  be  fixed  at  the  yearly  sum  of  50  guineas,  to  coramence 
Mayob.  iic,  f j-QQi  f}^Q  igj;  Qf  January,  1886,  the  date  of  his  appomtment :  And  it 
is  further  agreed  and  ordered,  that  such  salary  for  the  two  last 
years,  amounting  to  105Z.,  be  forthwith  paid ;  for  which  payment, 
the  extract  of  this  order,  signed  by  three  or  more  members  of  the 
council,  and  countersigned  by  the  town-clerk,  shall  be  the  treasurer's 
warrant." 

The  above  resolutions  were  entered  in  the  minute-book  of  the 
council's  proceedings,  and  signed  by  the  mayor. 

The  said  sum  of  105^.  was  accordingly  paid  to  the  now  plaintiff, 
and  allowed  in  the  treasurer's  accounts. 

The  same  salary,  at  the  rate  of  52L  10«.  per  annum,  has  been 
paid  to  the  plaintiff  by  half-yearly  portions  up  to  and  including 
that  for  the  year  1849.  Such  payments  have  been  made  by  the 
treasurer  in  obedience  to  successive  orders  of  the  council,  entered 
in  the  minute-books  of  their  proceedings,  and  signed  by  the  mayor 
[  •120  ]  for  the  time  being,  extracts  of  which  orders  were  signed  by  *three 
members  of  the  council,  and  countersigned  by  the  town-clerk, 
according  to  the  directions  of  the  5  &  6  Will.  IV.  c.  76,  s.  59.  The 
said  payments  have  been  included  in  the  successive  annual  state- 
ments of  all  moneys  received  and  expended  on  account  of  the 
mayor,  aldermen,  and  burgesses  of  the  said  borough  for  the  respec- 
tive years  in  which  they  were  made ;  which  statements  have  been 
approved  by  the  council,  signed  by  the  mayor,  and  transmitted  to 
one  of  her  Majesty's  principal  Secretaries  of  State,  as  directed  by 
statutes  6  &  7  Will.  IV.  c.  104,  s.  10,  and  1  Vict.  c.  78,  s.  23. 
;;  Imprisonment  for  debt  not  exceeding  202.  was  abolished  by  the 

7  &  8  Vict.  c.  96,  s.  57 ;  which  Act  provides  compensation  for  officers 
of  Courts  whose  emoluments  were  thereby  diminished,  s.  70.  The 
sergeants-at-mace,  or  executive  officers  of  the  said  Court  of  Pleas, 
claimed  compensation  for  such  diminution  of  their  emoluments; 
which  claim  was  allowed,  and  compensation  granted  by  the 
Commissioners  of  the  Treasury. 

At  a  special  meeting  of  the  council,  held  on  the  1st  of  January, 
1850,  an  order  was  made  for  payment  of  salaries  "  due  from  this 
corporation,"  including  26/.  5».,  half  a  year's  salary,  to  the  now 
plaintiff. 

The  number  of  causes  coming  to  be  tried  in  the  said  Court,  and 
the  consequent  amount  of  attendance  required  from  the  now  plain- 
tiff thereat,  having  considerably  decreased  in  consequence  of  the 
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operation  of  the  said  statute  of  7  &  8  Vict.  c.  96,  s.  57,  and  subse-      Addison 
qiiently  by  the  operation  of  the  new  County  Courts  Act,  9  &  10        thk 
Vict.  c.  95,  the  council  at  the  same  meeting  passed   the  following   JJ^I^mton 
resolution :  "  Besolved,  that  the  salary  of  52{.  108.  now  paid  to  the 
Judge  of  the  Court  of  Pleas,  be  altered  to  10  guineas,  in  pursuance 
of  the  recommendation  of  the  committee  appointed  to  inquire  into 
the  duties,  salaries,  and  emoluments  of  corporate  officers." 

This  meeting  was  duly  convened  and  held  for  the  special  *pur-      [  •i^l  ] 
poses  mentioned  in  the  said  resolution;  and  the  resolution  was 
entered  in  the  minute-book  of  the  council's  proceedings,  and  signed 
by  the  mayor. 

The  plaintiff  having  refused  to  accept  the  reduced  salary  of  10 
guineas,  no  sum  has  been  paid  to  him  in  respect  of  the  said  salary 
for  the  year  commencing  with  the  1st  of  January,  1850;  and  this 
action  is  brought  for  the  recovery  of  the  said  salary,  which  the 
plaintiff  claims  after  the  rate  specified  in  the  resolution  of  the  1st 
of  January,  1888,  viz.  fifty  guineas  a  year ;  the  plaintiff  insisting, 
that  the  council  have  no  power  to  reduce  the  salary  of  an  office 
which  he  holds  during  his  good  behaviour,  and  that  the  resolution 
of  the  1st  of  January,  1850,  is  illegal  and  void,  or,  if  in  any  respect 
operative,  does  not  affect  the  plaintiff's  title  to  recover  in  this 
action. 

The  defendants,  on  the  other  hand,  contend  that  the  council  in 
1886  and  1888,  and  again  on  the  1st  of  January,  1850,  acted  under 
a  misconception  of  their  powers,  and  that  the  appointment  of  the 
plaintiff  to  the  office  of  Judge,  the  resolution  directing  a  salary  to  be 
paid  to  him  in  this  capacity,  and  the  resolution  reducing  the  amount 
of  the  salary,  or  appointing  a  substituted  salary,  were  all  illegal 
and  void.  The  defendants  also  contend,  that,  on  the  assumption 
that  the  council  in  1888  had  power  to  appoint  a  salary  to  the 
plaintiff,  the  council  in  1850  had  power  to  reduce  its  amount  from 
50  to  10  guineas  per  annum,  and  that  it  was  so  reduced  by  the 
resolution  of  the  1st  of  January,  1850.  The  defendants  also  contend, 
tb  at,  in  any  event,  this  action  cannot  be  maintained. 

The  question  for  the  opinion  of  the  Court  is, — whether,  upon  the 
pleadings  and  facts  above  stated,  the  plaintiff  is  entitled  to  recover 
in  this  action  a  year's  salary  after  the  rate  of  50  guineas  per 
annum,  or  after  the  rate  of  10  guineas  per  annum,  or  any  and  what 
otber  sum. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled        [  122  ] 
so  to  recover,  then  judgment  was  to  be  entered  for  the  plaintiff,  and 
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for  such  amount  of  debt  as  the  Court  should  think  him  entitled  so 
to  recover,  with  U.  damages,  and  full  costs  of  suit.  If  the  Court 
should  be  of  opinion,  that,  upon  the  pleadings  and  facts  above 
stated,  the  defendants  were  entitled  to  a  verdict  and  judgment  in 
this  action,  then  judgment  was  to  be  entered  for  the  defendants, 
with  costs.  If  the  Court  should  be  of  opinion  that,  upon  the 
pleadings  and  facts  above  staled,  the  plaintiff  is  entitled  to  a  verdict, 
but  that  the  defendants  were  entitled  to  succeed  in  a  motion  to 
arrest  the  judgment,  then  judgment  was  to  be  arrested,  and  all 
further  proceedings  in  this  action  were  to  be  stayed :  or  judgment 
was  to  be  entered  and  the  cause  disposed  of  otherwise  as  the  Conrt 
should  think  fit. 


John  Henderson  (with  whom  was  G.  Denman),toT  the  plaintiff: 
[  *123  ]  r|i|^^   circumstances    disclosed    in   the   special    ^case  show   an 

unquestionable  right  in  the  plaintiiBf  to  maintain  this  action, 
upon  the  principle  laid  down  by  Lord  Holt,  in  AnanyniouM(}) 
where  he  says :  "  If  money  be  devised  out  of  land,  sure  the  devisee 
may  have  debt  against  the  owner  of  the  land  for  the  money,  upon 
the  Statute  of  82  Hen.  VIII.  c.  1,  of  Wills;  for,  wherever  a  statute 
enfiMsts  anything,  or  prohibits  anything,  for  the  advantage  of  any 
person,  that  person  shall  have  remedy  to  recover  the  advantage 
given  him,  or  to  have  satisfaction  for  the  injury  done  him,  contrary 
to  law,  by  the  same  statute ;  for,  it  would  be  a  fine  thing  to  make  a 
law  by  which  one  has  a  right,  but  no  remedy,  except  in  equity/' 
And  that  was  acted  upon  by  the  Court  of  Exchequer  in  Hopkins  v. 
27*6  Mayor,  dc.  of  Swansea  (2).     *     *     * 

[  12^  ]  (Ckesswbll,  J. :  That  was  not  a  charge  upon  the  general  fund  of 

[  *'2^  ]       the  corporation,  but  *upon  the  income  derived  from  specific  lands.> 

This  case  is  in  no  degree  affected  by  the  decision  of  this  Court 
in  Bogg  v.  Pearse  (3),  where  the  Court  refused  to  infer  a  liability 
on  the  part  of  Commissioners  under  a  local  Paving  Act,  to  pay 
the  salary  of  a  beadle  or  street-keeper,  from  a  mere  naked 
authority  to  appoint  such  an  officer.  There  was  nothing  on 
the  face  of  that  Act  to  create  the  resulting  duty  to  pay.  Here, 
however,  the  statute  distinctly  recognises  the  right  of  the  plaintiff 
to  be  paid  out  of  the  money  of  the  corporation :  and,  if  the  ^ec 


(1)  6  Mod.  27. 

(2)  61  E.  E.  739  (4  M.  &  W.  621). 


(3)  84  E.  B.  6S4  (10  C.  B.  d^4)« 
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of  Parliament  contemplates  a  pecuniary  benefit  to  the  plaintiff,  abdison 
the  law,  npon  the  principle  before  adverted  to,  infers  the  power  th'b 
and  the  right  to  enforce  it.  The  liability  of  a  corporation  on  a  ^^^^^^ 
jadgment,  is  a  very  different  thing  from  the  liability  of  Commis- 
sioners under  a  local  Act.  It  will  be  said,  on  the  other  side,  that 
the  plaintiff  was  not  duly  appointed  to  the  office  in  respect  of  which 
be  claims  to  receive  salary.  He  was,  however,  de  facto  appointed, 
and  be  .acted  as  assessor  or  Judge  for  sixteen  years.  The  case, 
therefore,  falls  within  the  doctrine  of  Reg.  v.  Gh'imshaw  (i),  where 
it  was  doubted  whether  a  coroner  in  a  borough,  under  the 
5  «k  6  Will.  IV.  c.  76,  could  regularly  (by  s.  62)  be  appointed  before 
a  grant  of  a  Quarter  Session  has  passed  the  Great  Seal,  thou^rh 
within  ten  days  after  her  Majesty's  pleasure  had  been  certified  to 
the  council :  but,  a  coroner  having  acted  under  such  appointment, 
and  been  recognised  in  his  office  by  the  council  for  several  years, 
it  was  held  that  the  office  was  full,  and  that  an  information  in  the 
nature  of  a  quo  warranto  lay  to  oust  a  subsequently-appointed 
coroner. 

(Jebvis,  Gh.  J. :  No  doubt,  a  de  facto  appointment  is  sufficient,  so 
far  as  concerns  the  exercise  of  the  office.) 

That  being  so,  it  is  needless  to  inquire  into  the  plaintiff 's  original 
appointment. 

(Jbbvis,  Gh.  J. :  The  plaintiff  is  said  to  be  Judge  of  a  civil  Gourt : 
is  there  any  such  office  under  the  *Municipal  Gorporation  Act?)  [  •i26  ] 

The   office  in  question  comes  within  the  first  part  of  the  118th 

section,  which  enacts,  "  that,  in  every  borough  in  which,  by  charter 

or  custom,  there  is  or  ought  to  be  holden  a  court  of  record  for  the 

trial  of  civil  actions,  not  regulated  by  the  provisions  of  any  local 

Act  of  Parliament," — which  is  the  case  here, — "  or  in  which,  at  the 

time  of  the  passing  of  this  Act,  a  barrister  of  five  years'  standing 

shall  not  act  as  Judge  or  assessor," — which  is  not  this  case, — "  the 

Recorder," — that  is,  the  new  Recorder  under  the  Act, — "  or,  in  the 

absence  of  the  Recorder,  or  in  case  there  shall  not  be  a  Recorder, 

such   officer  of  the  borough  as  by  the  charter  constituting  such 

Court,  or  by  custom,  shall  be  the  Judge  of  such  Gourt,  shall  continue 

to  be  and  act  as  such  Judge ;  and  the  council  of  such  borough,  in 

every  case,  whether  such  Gourt  be  so  regulated  by  the  provisions  of 

fl)  74  E.  R.  494  (10  Q.  B.  747). 
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Addibon  a  local  Act  of  Parliament  or  otherwise,  shall  have  power  for  that 
Thb  purpose  to  appoint  the  necessary  officer,  other  than  the  Recorder, 
OF^RMTON  ^®^o^®  whom  such  Court  is  to  be  holden ;  and  every  such  Judge  or 
assessor,  other  than  the  mayor,  shall  hold  his  office  daring  his  good 
behaviour,"  &c.  The  case  states  that  there  was  in  this  borough,  by 
charter,  a  court  of  record  for  the  trial  of  civil  actions,  called  '*  the 
Court  of  Pleas,"  not  regulated  by  the  provisions  of  any  local  Act  of 
Parliament,  of  which  Court  the  mayor  and  any  two  or  more  of  the 
aldermen  were  by  charter  the  Judges.  The  118th  section  was  not 
intended  to  apply  except  to  the  case  of  a  single  Judge;  In  that 
case  the  '*  necessary  officer  "  must  be  appointed  before  the  Court 
can  be  held.  Doubts  having  arisen  upon  that  section,  the  9th  section 
of  the  6  &  7  Will.  IV.  c.  105,  enacted  and  declared,  that,  from  and 
after  the  passing  of  that  Act,  **  the  Recorder  (or  his  deputy)  shall 
be  the  Judge  of  such  Court;  "  and  "  every  Recorder,  or  person  so 
appointed  to  hold  such  Court,  shall  be  entitled  to  have  such  salary 
[  'IS?  ]  paid  to  him  out  of  the  borough-fund,  *as  the  council  shall  fix  by 
some  bye-law  to  be  made  in  that  behalf."  That  clause  is  inapplic- 
able, unless  it  means  the  Recorder  de  facto.  If  the  plaintiff  was  so, 
he  clearly  would  be  entitled  to  the  salary  fixed.  The  58th  section 
of  the  5  &  6  Will.  IV.  c.  76,  authorises  the  council  to  appoint  the 
treasurer :  and  the  92nd  defines  his  duties,  one  of  which  is,  to  apply 
the  *'  borough-fund  "  towards  the  payment  of  "  the  salary  of  the 
mayor  and  df  the  Recorder,  and  of  the  police-magistrate  thereinafter 
mentioned,  when  there  is  a  Recorder  or  police-magistrate,  and  of  the 
respective  salaries  of  the  town-clerk  and  treasurer,  and  of  every 
other  officer  whom  the  council  shall  appoint,"  &c. 

(Jervis,  Ch.  J. :  Could  the  mayor,  as  mayor,  sue  ?) 

There  might  be  a  difficulty  in  that  case :  but  the  92nd  section 
recognises  the  general  obligation  of  the  corporation  to  pay. 

(Jervis,  Ch.  J. :  And  points  out  the  fund  out  of  which  they  are 
to  pay.) 

The  payment  is  to  be  made  out  of  the  funds  of  the  corporation,  but 
by  the  hand  of  the  Recorder  [sic] . 

(Jervis,  Ch.  J. :  Suppose  there  are  no  funds  ?) 

The  action  will  be  profitless  unless  there  is  property  to  levy  on. 
The  statute  recognises  the  right  of  the  corporation  to  receive,  and 
the  duty  to  pay :  if  so,  it  gives  a  cause  of  action. 
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(Williams,  J. :  In  Hopkins  v.  The  Mayor y  dec,  of  Swansea^  there      Addison 
was  an  allegation  that  there  was  money  enough  in  hand  to  pay  the    xhb  mayor, 
demand.)  *^-^' 


Pbestok. 


Such  an  allegation  was  essential  there,  because  the  money  was  only 
payable  when  there  was  a  surplus. 

The  next  question, — and  one  of  great  importance, — is,  whether 
the  council  had  power  to  reduce  the  plaintiff's  salary.  Seeing  that 
he  might  have  to  try  causes  between  members  of  the  council  them- 
selves, many  reasons  would  suggest  themselves  why  the  council 
should  not  have  this  sort  of  control. 

(Jbrvis,  Ch.  J. :  This  point  does  not  arise,  unless  the  Court  is 
with  you  upon  the  other.  The  principle  which  it  involves, — 
whether  tlie  salary  of  an  officer  appointed  during  good  behaviour, 
*can  be  altered, — was  very  much  considered  by  the  Treasury,  in  the 
case  of  the  county  constabulary.  I  do  not  remember  whether  any 
application  on  the  subject  was  made  to  the  Court  of  Queen's  Bench.) 

Suppose  this  were  the  ordinary  case  of  master  and  servant:  the 

terms  could  only  be  altered  by  putting  an  end  to  the  contract  itself. 

The  second  count  is  for  work  and  labour.     It  has  been  held  in 

many  cases,  that   corporations  are  liable  in  respect  of  executed 

contracts. 

(Crbsswbi^,  J. :  For  the  purpose  of  that  count,  you  must  prove 
a  contract,  and  that  you  cannot  do.  The  contract,  if  any,  was,  to 
serve  the  public,  not  the  corporation.) 

Byles,  Serjt.  (with  whom  was  Segar),  contrd  : 

The  ^plaintiff  was  appointed  to  a  gratuitous  office,  and  acted 

gratuitously  for  two  years,  viz.  in  1886  and  1837.      On  the  1st  of 

Jan  nary,  1838,  the  council  passed  a  resolution  fixing  the  Eecorder's 

salary  at  50  guineas  per  annum,  to  commence  from  the  date  of  his 

appointment,  the  1st  of  January,  1836.     To  entitle  the  plaintiff  to 

claina  that  sum  from  the  present  defendants,  there  must  either  be 

a    contract,  or  some  statutable  liability  cast  upon  the  defendants. 

Contract,  it  is  conceded,  there  is  none.    Does,  then,  the  statute 

make  it  incumbent  on  the  corporation  to  pay  ?    The  plaintiff  is  not 

tbe  servant  of  the  corporation ;  he  is  an  officer  of  the  Crown:  the 

relation  between  him  and  the  corporation  somewhat  resembles  that 

of  patron  and  presentee.    The  statute,  by  s.  92,  provides  a  fund 
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Addisov      out  of  which  the  plaintiff  would  be  entitled  to  payment,  assuming 
iThs  Ha  yob,  he  was  duly  appointed.    That  section  and  the  9th  section  of  the 

PuESTOir.     6  &  7  Will.  IV.  c.  105,  show  that  the  borough-fund  is  the  fund  out 
of  which  payment  may  be  enforced,  the  proper  steps  being  taken 
for  that  purpose.     The  94th  section  of  the  5  &  6  Will.  IV.  c.  76, 
shows  how  jealously  the  Legislature  has  thought  fit  to  guard  against 
the  real  property  of  the  corporation  being  charged.    There  is  no 
allegation  here  that  there  is  any  borough-fund  out  of  which  the 
money  sought  to  be  recovered  could  be  paid.    If  a  judgment  were 
obtained  against  the  corporation,  the  result  might  be  extremely 
inconvenient :  it  might  be  that  the  insignia  of  office  or  other  personal 
t  •ISO  ]      property  of  the  corporation  might  be  taken  under  *a>J./a.    There 
is  no  authority  in  the  statute  for  that:  it  clearly  could  not  have 
been  intended.    It  may  be  that  a  mandamus  would  lie  against  the 
corporation,  to  compel  them  to  make  a  borough-rate ;  or  it  may 
be,  as  was  suggested  in  Bogg  v.  Pearse,  that  an  action  on  the  case 
would  lie  :  but  clearly  not  an  action  of  debt.  In  Jones  v.  The  Mayor^ 
dc,  of  Carmarthen  (i),  it  was  held,  that  the  town-clerk  of  a  borough 
cannot  maintain  an  action  of  debt  against  the  corporation,  for  fees 
in  respect  of  the  performance  of  the  duties  imposed  upon  him  by 
the  Reform  Act  or  the  Municipal  Corporation  Act :  although  he 
received  no  stated  salary  as  town-clerk,  and  although   the  then 
corporation,  in  several  years  before  the  passing  of  the  Municipal 
Corporation  Act,  made  payments  to  him  for  the  performance  of  the 
duties  imposed  on  him  by  the  Reform  Act.     *     ♦     The  case  of 
Hopkins  v.  The  Mayor,  dc.  oj  Swansea  might  have  been  applicable 
here,  if  it  had  been  shown  that  these  defendants  had  received  money 
which  they  had  neglected  to  pay  over;  though,  even  then  it  is  noli 
admitted  that  debt  would  have  lain.     If  the  plaintiff  stands  upon 
his  original    appointment,  he  is  entitled  to  nothing:    it  was  an 
t  •i^i  ]       appointment  without  *6alary. 

(Williams,  J.  :  That  was  because,  until  the  passing  of  the 
6  &  6  Will.  IV.  c.  76,  the  council  had  no  power  to  give  a 
salary.) 

They  clearly  had  no  power  to  augment  it. 

A  very  nice  question  arises  as  to  whether  or  not  the  plaintiff  was? 
properly  appointed  at  all.  That  depends  upon  the  118th  section 
of  the  5  &  6  Will.  IV.  c.  76,  modified,  as  it  is  said,  by  the  6  Jc  7 

(1)  68  E.  E.  826  (8  M.  &  W.  605). 
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Will.  IV.  c.  105,  s.  9.  The  latter,  however,  is  a  mere  declaratory 
Act:  it  does  not  profess  to  introduce  anything  new.  The  118th 
section  enacts,  that,  in  every  borough  in  which  by  charter  or 
coBtom  there  is  or  ought  to  be  holden  a  court  of  record  for  the 
trial  of  civil  actions,  not  regulated  by  the  provisions  of  any  local 
Act  of  Parliament,  or  in  which  at  the  time  of  the  passing  of  this 
Act  a  barrister  of  five  years'  standing  shall  not  act  as  Judge  or 
assessor,  the  Becorder,  or,  in  the  absence  of  the  Recorder,  or  in  case 
there  shall  not  be  a  Becorder,  such  officer  of  the  borough  as  by  the 
charter  constituting  such  Court,  or  by  custom,  shall  be  the  Judge 
of  such  Court,  shall  continue  to  be  and  act  as  such  Judge ;  and  the 
council  of  such  borough,  in  every  case,  whether  such  Court  be 
regulated  by  the  provisions  of  a  local  Act  of  Parliament  or  other- 
wise, shall  have  power  for  that  purpose  to  appoint  the  necessary 
officer,  other  than  the  Recorder,  before  whom  such  Court  is  to  be 
holden. 


Addison 

r. 

Thb  Mayor, 

&C.  OF 

Preston. 


(Williams,  J. :  That  section  seems  to  contemplate  the  case  of 
a  Becorder  continuing  to  act,  which  can  hardly  apply  to  the  new 
Recorder.) 


Whether  it  means  the  old  or  the  new  Becorder,  is  for  this  purpose 
immaterial.  The  "proper  officer"  for  the  council  to  appoint,  would 
be,  the  mayor  and  two  aldermen,  and  not  the  plaintiff. 

(Jbrvis,  Ch.  J.:  Suppose  the  mayor  is  the  only  chartered  officer?) 

That,  no  doubt,  would  present  a  case  of  difficulty.  If  the  118lh 
section  means  the  new  Becorder,  the  Judges  of  this  Court  are 
already  provided  by  the  charter,  and  the  council  could  not  appoint 
*Mr.  Addison.  If  it  means  the  old  Becorder,  they  have  not  appointed 
the  proper  officer. 

Henderson,  in  reply : 

It  is  true  there  is  no  formal  contract  in  this  case :  but,  if  there 
is  a  statutory  duty  imposed  upon  the  corporation  to  pay,  an  action 
of  debt  will  lie.  For  this  Hopkins  v.  llie  Mayor,  dtc.  of  Sivansea  is 
a  distinct  authority.  In  Bogg  v.  Pearse,  there  was  no  clear  recogni- 
tion of  the  right  of  perception  of  the  salary.  It  is  true,  the  pay- 
ment is  to  be  made  out  of  the  borough-fund  :  but  the  circumstance 
that  the  Legislature  has  appointed  a  mode  of  payment,  does  not 
affect  the  right  of  the  creditor  to  payment  out  of  the  corporation 

41—2 
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Addison  funds.  Jones  v.  The  Mayor ^  dc.  of  Cai'marthen  has  no  application : 
The  Mayor,  tb©  ground  of  the  decision  there  was,  that  the  duties  for  the  per- 

PRESToir  formance  of  which  the  town-clerk  claimed  remuneration,  were  duties 
imposed  upon  him  by  the  Act,  to  be  performed  gratuitously.  If 
the  point  now  taken  be  a  good  one,  it  would  have  been  an  answer 
to  the  claim  for  expenses  in  that  case.  A  limitation  of  the  plaintiff's 
right  is  not  to  be  inferred  from  the  circumstance  of  the  statute 
containing  particular  directions  as  to  payment  of  his  salary.  All 
the  evils  which  it  is  suggested  would  result  from  holding  this 
action  maintainable,  would  equally  result  from  holding  that  case 
will  lie;  and  that,  it  seems  to  be  conceded,  might  be  brought 
here.  So,  the  same  evil  would  result  from  the  costs  of  a  niandamtu. 
That  corporations  are  liable  in  debt  founded  upon  a  statutory  duty, 
is  clear  from  the  cases  of  I'Uson  v.  The  Warwick  Gas-Light  Com- 
pany (1),  Cane  v.  Chapman  (2),  and  Carden  v.  The  General  Cemetery 
Company  (a), 

[  133  ]        Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  the  defendants  in  this  case  are  entitled  to 
the  judgment  of  the  Court.  The  view  which  I  take  of  the  first 
point,  renders  it  unnecessary  to  enter  into  any  consideration  of  the 
other  two  points,  which  are  involved  in  some  degree  of  obscurity, 
by  reason  of  the  peculiar  wording  of  the  sections  of  the  Municipal 
Corporation  Keform  Act  upon  which  those  question  turn.  There 
seems  to  be  no  difference  of  opinion  between  the  learned  counsel 
who  have  argued  the  case,  as  to  the  principles  which  must  govern 
our  decision  upon  the  first  point.  It  is  admitted  that  this  action 
of  debt  cannot  be  sustained  in  respect  of  any  contract,  express  or 
implied,  between  the  parties.  But  it  is  said  on  the  one  side,  and 
not  disputed  on  the  other,  that,  in  order  to  maintain  this  action, 
there  must  be  a  legal  right  on  the  one  side  to  receive  the  money, 
and  a  legal  liability  on  the  other  to  pay  it :  if  these  co-exist,  it 
is  conceded  that  the  action  of  debt  will  lie.  We  may  therefore 
assume  that  that  position  is  well  sustained  by  the  authorities.  It 
is  upon  the  application  of  that  rule  that  the  decision  of  this  case 
depends.  There  may  be  a  legal  right  on  the  part  of  this  plaintiff 
to  receive  the  salary  to  recover  which  this  action  is  brought:  but 
it  seems  to  me  that  the  second  proposition  on  which  his  right  to 

(1)  28  R.  R.  529  (4  B.  &  C.  962).  Ict^iny  and  Great  Southern  and  Western 

(2)  5  Ad.  &  El.  647;  1  Nev.  &  P.  104.  Railway   Company,  82  E.    R  425  (9 

(3)  60  H.   E.   682   (5  Bing.    N.  C.  C.  B.  636). 
253);   and   see   Ilitchins  y.   The  Kil^ 
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maintain  the  action  depends,  viz.  the  legal  liability  of  the  defen- 
dants, as  a  corporation,  to  pay  the  salary  out  of  their  corporate 
property,  is  wanting  here.  The  case  must  be  viewed  as  if  the 
action  were  brought  to  recover  the  debt,  not  out  of  any  specific 
fund,  but  out  of  any  property  of  which  the  defendants  as  a  cor- 
poration have  the  administration.  If  the  plaintiff  is  right,  the 
defendants  would  be  bound  to  pay  out  of  their  corporate  property 
generally,  as  contradistinguished  from  the  borough-fund.  My 
opinion  is,  that,  when  the  Legislature  is  creating  a  power  in  the 
council  of  the  borough  to  appoint  an  officer  and  to  fix  his  salary, 
and  at  the  *same  time  points  out  a  particular  fund  out  of  which, 
and  a  particular  officer  by  whom,  such  salary  is  to  be  paid,  and  the 
party  who  claims  the  salary  has  accepted  the  appointment  with  full 
knowledge  of  that  provision, — he  has  no  right  to  turn  round  and 
say  that  he  will  not  resort  to  the  prescribed  fund,  but  will  have 
recourse  to  the  general  funds  of  the  corporation,  and  will  compel 
them  to  waste  the  corporate  property  which  the  Act  clearly  did 
not  intend  should  be  charged  with  the  particular  payment.  I 
therefore  think,  that,  when  the  defendants  assumed  to  appoint 
the  plaintiff  Recorder  of  this  borough,  and  to  fix  the  salary  which 
fehould  be  payable  to  him,  they  imposed  upon  themselves  no  other 
obligation  than  that  of.  paying  such  salary  out  of  the  borough - 
fond ;  and,  though  the  plaintiff  by  such  appointment  acquired  a 
right  to  receive  the  salary,  no  personal  obligation  was  cast  upon 
the  defendants  to  pay  out  of  the  corporate  property.  For  these 
reasons,  therefore,  without  entering  upon  the  other  questions  which 
were  intended  to  be  raised,  I  think  the  plaintiff  has  failed  to  establish 
his  right  to  maintain  this  action. 


ADDISON' 

t, 

ruB  Mayor, 

&C.  OF 

Preston. 


[  •13i  ] 


Cbssswell,  J.: 

I  am  entirely  of  the  same  opinion.  Assuming  that  Mr.  Addison 
was  well  appointed  assessor  and  Judge  of  the  Court  of  Pleas,  that 
the  salary  originally  awarded  to  him  was  well  granted,  and  that 
the  attempt  afterwards  made  to  reduce  it  was  not  according  to 
law, — still  I  think  that  he  is  not  in  a  situation  to  maintain  an 
action  of  debt.  The  92nd  section  of  the  statute  provides  that  the 
salary  of  the  Judge,  when  appointed  and  fixed,  shall  be  paid  out 
of  a  particular  fund.  His  right  to  have  it,  therefore,  is  a  right 
to  have  it  out  of  that  fund,  and  is  not  a  debt  attaching  upon  the 
corporation :  consequently,  it  is  not  a  claim  in  respect  of  which  an 
action  of  debt  can  be  maintained. 
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ADi»i80K      Williams,  J. : 

r, 

ThbMatob,  I  am  of  the  same  opinion.  I  give  no  opinion  except  as  to 
Pbsbton.  whether  debt  will  lie  against  the  corporation  to  enforce  payment 
l>3^]  of  the  plaintiff's  salary,  assuming  him  to  be  a  salaried  officer 
properly  appointed  under  the  statute  5  &  6  Will.  lY.  c.  76.  I 
am  clearly  of  opinion  that  such  action  is  not  maintainable.  The 
plaintiff  has  no  general  right  to  payment  of  his  salary  out  of  the 
corporate  property,  as  in  Hopkim  v.  The  Mayor^  dec.  of  Swansea, 
His  right,  if  any,  is,  to  be  paid  out  of  the  borough-fund.  If  that 
should  prove  insufficient,  he  may  possibly  have  some  means,  by 
mandamiia  or  otherwise,  of  compelling  the  corporation  to  make  a 
rate,  so  as  to  enable  them  to  pay  it.  But  there  clearly  is  no 
foundation  for  an  action  of  debt. 

Talfourd,  J.: 

I  am  of  the  same  opinion,  confining  myself  to  the  single  point, 
and  upon  the  grounds  stated  by  my  Lord  and  my  learned  brothers. 

Judgment  for  the  defendants. 


1852.  FOSTEE  V.  CRABB(l). 

^^'  (12  0.  B.  136—151 ;  S.  C.  21  L.  J.  0.  P.  189;  16  Jur.  835.) 

[  ^^^  ]  He  who  has  occasion  to  use  a  deed  is  legally  entitled  to  the  custody  of  it; 

and,  where  several  are  equally  interested  in  it,  either  having  possession 
may  retain  it  agaiust  the  others, — consequently,  one  cannot  inaintaiii 
detinue  against  a  person  in  whose  hands  the  party  who  first  obtains  jiosaes- 
sion  of  it  has  deposited  it,  to  be  redelivered  to  him  on  request 

In  detinue  for  an  indenture,  the  defendant  pleaded  that  the  indenture  in 
the  declaration  mentioned  was  the  grant  of  an  annuity  to  the  plaintiff  for 
the  life  of  B.,  secured  upon  certain  freehold  property  of  B.,  and  the  con* 
veyance  of  that  freehold  by  B.  to  S.,  as  trustee  for  the  plaintiff,  to  secure 
the  annuity ;  and  that,  after  the  making  of  the  deed,  and  before  the  plain- 
tiff had  obtained  or  had  possession  of  it,  and  before  the  detention,  and 
before  the  commencement  of  the  suit,  S.  had  obtained  possession  of  the 
deed,  and  delivered  it  to  the  defendant,  to  be  kept,  and  redelivered  to  S. 
To  this  plea,  the  plaintiff  replied,  that  S.  did  not  obtain,  nor  had  he  posses- 
sion  of,  the  deed  before  the  plaintiff  had  obtained  possession  of  the  same 
modi)  et  forma  :  Held,  that  this  did  not  amount  to  a  negative  pregnant. 

Detinub,  for  "  a  certain  deed,  to  wit,  an  indenture,  bearing 
date,  to  wit,  the  26th  of  September,  1842,  and  made  between  one 
George  Ball  of  the  first  part,  the  plaintiff  of  the  second  part,  and 
one  David  Colombine  and  one  Edward  Bridges  Swindall  of  the 
third  part,  which  indenture  purports  to  be  a  grant  of  a  certain 

(1)  Wright  V.  Rohotham  (1886)  33  Ch.  Div.  106,  bb  L.  J.  Ch.  791 . — J,  Q.  p^ 
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annuity  of  lOOZ.  from  the  said  George  Ball  to  the  plaintiff,  for  the      fostkb 
life  of  the  said  George  Ball."  Cbabb. 

The  defendant  pleaded,  that,  by  the  said  deed,  after  reciting, 
amongst  other  things,  that  the  plaintiff  had  contracted  and  agreed 
with  the  said  George  Ball  for  the  purchase  of  an  annuity  of  lOOL 
for  and  during  the  life  of  the  said  George  Ball,  for  the  sum  of  6502., 
to  be  subject  to  re-purchase  upon  the  terms  thereinafter  mentioned; 
and  that,  upon  the  treaty  for  the  said  purchase,  it  was  agreed 
that  the  said  annuity  should  be  secured  by  a  conveyance  of  the 
hereditaments  and  premises  thereinafter  described,  and  an  assign- 
ment of  the  policy  thereinafter  recited,  upon  the  trusts  and  with 
the  powers  thereinafter  expressed  and  contained  of  and  concerning 
the  same  respectively ;  and  that  the  said  annuity  should  be  further 
secured  by  the  covenants  thereinafter  contained,  and  by  the  warrants 
of  attorney  thereinafter  respectively  recited,  it  was  by  the  said  deed 
witnessed,  that,  in  consideration  of  the  sum  of  6501.  to  the  said 
George  Ball  paid  by  the  plaintiff  at  or  before  the  execution  *of      [  *187  ] 
those  presents,  he,  the  said  George  Ball,  did  grant,  bargain,  and 
sell  unto  the  plaintiff,  his  executors,  administrators,  and  assigns, 
one  annuity  of  lOOZ.,  to  be  paid  and  payable  for  and  during  the  life 
of  him  the  said  George  Ball,  and  to  be  charged  and  chargeable 
upon  the  hereditaments  and  premises  thereinafter   respectively 
released  and  assigned,  to  have  and  to  take  the  said  annuity  unto 
the  plaintiff,  his  executors,  &c.,  for  and  during  the  life  of  the  said 
George  Ball,  to  be  paid  and  payable  as  therein  mentioned ;  that,  in 
consideration  of  the  said  sum  of  6502.  so  paid  to  the  said  George  Ball 
by  the  plaintiff  as  thereinbefore  was  mentioned,  and  in  considera- 
tion of  the  sum  of  108.,  &c.,  he  the  said  George  Ball  had  granted, 
bargained,  sold,  and  released,  and   by  the  said  deed  (which  in 
respect  of  such  hereditaments  and  premises  secondly  thereinafter 
described  as  were  of  freehold  tenure,  and  for  the  purpose  of  barring 
the  estate-tail  in  remainder  of  the  said  George  Ball  therein,  were 
intended  to  be  inroUed  in  her  Majesty's  High  Court  of  Chancery  in 
Ireland,  in  pursuance  of  the  Act  (^)  for  the  Abolition  of  Fines  and 
Recoveries,  and  for  the  substitution  of  more  simple  modes  of 
assurance  in  Ireland),  did  grant,  bargain,  sell,  and  release  unto  the 
said  David  Colombine  and  Edward  Bridges  Swindall  (such  parts 
thereof  as  are  of  freehold  tenure  being  in  their  actual  possession  by 
virtue  of  a  bargain  and  sale  to  them  thereof  made  by  the  said 
George  Ball,  in  consideration  of  5«.,  by  indenture  bearing  date  from 
(1)  4  &  5  wm.  rv.  c.  92. 
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KosTEH       the  day  next  before  the  day  of  the  date  of  the  said  deed,  for  the 
Cra'bb        ^"^  ^^  ^^®  whole  year,  commencing  from  the  day  next  before  the 
day  of  the  date  of  the  same  indenture  of  bargain  and  sale,  and  by 
force  of  the  statute  made  for  transferring  uses  into  possession), 
their  heirs,  executors,  administrators,  and  assigns,  and  which  the 
[  •1.H8  ]       said  George  Ball  had  any  estate,  property,  right,  and  title  *to,  as 
therein  mentioned,  and  the  reversion  and  reversions,  remainder 
and  remainders,  yearly  and  other  rents,  issues,  and  profits  of  all 
and  singular  the  aforesaid  messuages,  farms,  lands,  and  other  here- 
ditaments, and  all  the  estate,  right,  title,  use,  trust,  property,  profit, 
claim,  and  demand  whatsoever  of  the  said  George  Ball,  in,  to,  and 
upon  the  same  hereditaments  and  premises,  to  have  and  to  hold 
the  hereditaments  and  premises  first  thereinbefore  described,  &c., 
subject  to  the  life-estate  of  the  said  George  Ball,  the  father  of  the 
said  George  Ball,  therein,  and  as  to  the  lands  of  Priorstown  and 
Eillarty,  with  the  appurtenances,  to  the  said  annuity  of  150/.  by  the 
therein-recited  indenture  of  the  23rd  of  February,  1821,  secured  to 
and  subject  to  the   said   sum  of  4,500/.  by  the  therein-recited 
indenture  of  the  15th  of  March,  1851,  secured  for  the  benefit  of 
M.  J.  Ball,  E.  Ball,  and  L.  Ball,  and  to  the  therein-mentioned 
term  of  five  hundred  years  for  securing  the  same,  and  to  the  sum 
of  2,000/.  by  the  same  indenture  secured  for  the  benefit  of  the  other 
children  of  the  said  George  Ball,  the  father,  and  Sarah  his  wife,  in 
case  there  should  be  any  such  other  children,  unto  and  to  the  use 
of  the  said  David  Colombine  and  Edward  Bridges  Swindall,  their 
heirs  and  assigns,  during  the  life  of  him  the  said  George  Ball  partv 
thereto,  without  impeachment  of  waste, — ^and  to  have  and  to  hold 
such  of  the  hereditaments   and  premises  secondly  thereinbefore 
described,  and  intended  to  be  thereby  released  and  conveyed,  as 
were  of  freehold  tenure,  subject  to  the  life-interest  of  the  said 
George  Ball,  the  father,  therein,  unto  and  to  the  use  of  the  said 
David  Colombine  and  Edward  Bridges  Swindall,  their  heirs  aiid 
assigns,  for  all  such  estate  and  interest  as  the  said  George  Ball, 
party  thereto,  could  by  the  said  deed  lawfully  create  therein,  and 
absolutely  freed  and  for  ever  discharged  from  the  estate-tail  of  the 
said  George  Ball,  party  thereto,  under  the  said  recited  indenture  of 
I  'l^o  J       the  ♦15th  of  March,  1851,  or  otherwise,— and  to  have  and  to  hold 
such  of  the  hereditaments,  &c.,  as  are  of  leasehold  tenure,  but 
subject  to  the  life-interest  of  the  said  George  Ball,  the  father,  therein, 
unto  the  said  David  Colombine,  and  Edward  Bridges  Swindall, 
their  executors,  &c.,  for  all  the   term  or  terms  ofjyears  now  to 
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coiae  and  unexpired  therein ;  but,  nevertheless,  as  to  the  heredita-      F js tek 

ments  thereinbefore  described,  &c. ;  and  for  the  trusts,  and  subject      cuabb. 

to  the  powers  and  provisions  hereinafter  expressed  and  declared  of 

and  concerning  the  same,  that  is  to  say,  upon  trust,  that,  if  the 

said  annuity  of  lOOZ.,  or  any  part  thereof,  should  at  any  time  or 

times  thereafter  be  in  arrear  for  the  space  of  three  months,  the  said 

David  Colombine  and  Edward  Bridges  Swindall,  or  the  survivor  of 

them,  or  the  heirs  &c.  of  such  survivor,  their  or  his  assigns,  should, 

by  and  out  of  the  rents,  or  by  bringing  actions  against  the  tenants 

or  occupiers  of  the  same  hereditaments  and  premises  respectively 

for  the  recovery  of  the  rents,  or  by  such  other  ways  and  means  as  to 

them  or  him  should  seem  meet,  levy  and  raise  such  sum  or  sums 

of  money  as  should  be  sufficient,  or  as  they  or  he  should  think 

expedient,  for  paying  and  satisfying  to  the  plaintiff,  his  executors, 

&c.,  the  said  annuity  of  1002.,  and  also  the  said  premises  and  other 

moneys  thereinafter  covenanted  to  be  paid,  or  such  part  thereof 

respectively  as  should  be  in  arrear  and  unpaid,  and  all  costs  which 

the  said  plaintiff,  his  executors,  &c.,  or  the  said  David  Colombine 

and  Edward  Bridges  Swindall,  had  been  put  into  by  reason  of  the 

non-payment  thereof  respectively,  or  otherwise  in  the  execution  of 

the  trusts  thereby  created,  and  should  pay  and  apply  the  moneys 

so  to  be  levied  and  raised,  or  a  competent  part  thereof,  in  or  towards 

payment  or  satisfaction  of  the  said  arrears,  premiums,  and  other 

moneys,  costs,  charges,  and  expenses,  accordingly,  and  pay  the 

surplus,  if  any,  unto  the  said  George  Ball,  party  thereto,  his  heirs, 

&Cm  for  ♦his  and  their  own  use  and  benefit;  and,  subject  to  the       [  *i*o ] 

irastti  aforesaid,  should  permit  and  suffer  the  said  George  Ball, 

party  thereto,  his  heirs,  &c.,  to  receive  and  take  the  rents  of  the 

same  hereditaments  and  premises  for  his  and  their  own  use  and 

benefit :  That,  for  the  consideration  aforesaid,  he  the  said  George 

Ball,  party  thereto,  did  thereby  bargain,  sell,  and  assign  unto  the 

said    David    Colombine    and    Edward    Bridges    Swindall,    their 

executors,  &c.,  a  certain  policy  of  assurance   therein  mentioned, 

and  the  sum  of  2002.  thereby  assured,  and  all  other  moneys  to  be 

had  or  obtained  under  or  by  virtue  of  the  said  policy,  together  with 

full  power  and  authority  to  ask,  demand,  sue  for,  recover,  receive, 

und  give  effectual  releases  and  discharges  for,  the  said  sum  of  200/. 

and  all  other  moneys  to  be  had  or  obtained  under  or  by  virtue  of 

the  policy, — To  have,  hold,  receive,  and  take  the  said  policy  and 

sum  of  200Z.  and  all  other  moneys  thereby  assigned  or  intended  so 

to  be,  unto  the  said  David  Colombine  and  Edward  Bridges  Swindall, 
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P06TBB       their  executors,  &c.,  upon  and  for  the  truets,  intents,  and  purposes, 
Cra'bb.       And  with  and  subject  to  the  powers  and  provisions  thereinafter 
expressed  and  declared  of  and  concerning  the  same:   Averment, 
that,  under  and  by  virtue  of  the  said  deed,  and  the  premises  afore- 
said,  the  said  Edward    Bridges    Swindali    and  the  said  David 
Colombine  took  and  had  a  property  and  a  right  and  title  to  the  said 
deed,  and  to  the  possession  of  the  same ;  and  that,  after  the  making 
of  the  said  deed,  and  before  the  plainti£f  had  obtained  or  had  posses- 
sion of  the  same,  and  before  the  said  detention  in  the  declaration 
mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  26th  of  December,  1842,  the  said  Edward  Bridges  Swindail 
obtained  and  had  possession  of  the  said  deed,  and  the  said  David 
Colombine  afterwards,  to  wit,  on  the  22nd  of  July,  1845,  died,  and 
the  said  George  Ball,  father  of  the  said  George  Ball,  the  party  to 
[  *141  ]       the  said  deed,  afterwards,  *to  wit,  on  the  day  and  year  last  afore- 
said, also  died :  that  afterwards,  and  before  the  commencement  of  this 
suit,  and  before  the  said  detention  by  the  defendant  of  the  said  deed, 
and  whilst  the  said  Edward  Bridges  Swindail  was  possessed  of  the  said 
deed,  to  wit,  on  the  Ist  of  January,  1852,  the  said  Edward  Bridges 
Swindail  delivered  the  said  deed  to  the  defendant,  to  be  by  him 
kept,  and  to  be  re-delivered  by  him  to  the  said  Edward  Bridges 
Swindail  on  request :  that  he  detained  and  detains,  the  said  deed 
from  the  plaintiff  for  and  on  behalf  of  the  said  Edward  Bridges 
Swindail,  by  the  authority,  licence,  and  request,  of  the  said  Edward 
Bridges  Swindail  to  him  the  defendant  for  that  purpose  first  given, 
granted  and  made :  and  that  the  plaintiff's  property  in,  and  right 
and  title  to  the  said  deed  was  and  is  derived  and  acquired  from  and 
by  reason  of  his  being  a  party  to  the  same,  and  not  otherwise. 
Verification. 

Replication,  that  the  said  Edward  Bridges  Swindali  did  not 
obtain,  nor  had  he,  possession  of  the  said  deed  before  the  plaintiff 
obtained  or  had  possession  of  the  same,  modo  etjormd. 

Special  demurrer,  assigning  for  causes,  amongst  others,  that  the 
replication  traversed  immaterial  matter,  that  it  alleged  a  negative 
pregnant,  and  that  it  was  ambiguous,  uncertain,  and  double* 

J.  Brown,  in  support  of  the  demurrer  : 

The  traverse  in  the  replication  is  a  traverse  of  an  immaterial 
allegation,  and  it  involves  a  negative  pregnant.  As  the  deed  in 
question  conveyed  the  land  to  Colombine  and  Swindail,  ihey  were 
entitled  to  the  custody  of  the  deed.    And,  even  assuming  that  the 
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plaintifT  and  the  trustees  had  an  equal  right  to  the  possession,  the  Foster 
plea,  which  shows  that  Swindall,  the  surviving  trustee,  had  cbabb. 
possession  of  it,  and  handed  it  over  to  the  defendant,  to  be  re- 
•delivered  to  him  on  request,  affords  a  good  answer  to  the  ^action.  [  *142  ] 
The  material  point  is,  whether  it  is  essential  in  this  action,  as  the 
plaintiff  by  his  replication  supposes,  that  Swindall  got  possession  of 
the  deed  before  the  plaintiff  had  possession  of  it.  There  is  no  autho- 
rity to  show  that  mere  priority  of  possession  gives  any  title.  The 
general  rule  as  to  the  right  to  the  custody  of  deeds,  is  stated  in  note  (0) 
to  LordBuckhursVs  case  (i),  and  in  Sugden's  Vendors  and  Purchasers, 
10th  edit.  Vol.  2,  pp.  88, 107, 11th  edit.  Vol.  1,  p.  453,  and  seems  to 
be,  that  they  usually  go  with  the  estate ;  but,  that,  where  there  are 
joint-tenants,  tenants  in  common,  or  coparceners,  whichever  first 
obtains  possession  may  retain  the  deeds.  And  see  Whitfield  v. 
Fausset  (2).  This  question  more  frequently  arises  upon  the  necessity 
of  making  profei-t  of  deeds,  as  in  Hodgson  v.  Warden  (a). 

(Wdlliams,   J. :    And    The   Thames   Haven  Dock  and  Railway 
Company  v.  Brymer  (4).) 

Here  the  trustee  has  to  protect  himself,  to  pay  his  own  charges ; 
therefore,  he  was  entitled  to  the  possession  of  the  deed. 

(Cresswell,  J. :  It  is  not  alleged  that  the  defendant  received  the 
deed  as  the  agent  or  bailiff  of  tlie  trustee.) 

In  Viner's  Abridgment,  Faits  (A.  a),  pi.  1,  it  is  said  that  "one 
coparcener  may  justify  the  detaining  of  the  charters  of  the  land  in 
coparcenary  ngainst  the  other,  in  detinue ;  for,  they  belong  to  her 
as  well  as  to  the  other  " :  citing  M.  3  Hen.  VI.,  fo.  19  b,  pi.  31. 
Again,  pi.  3  :  *'  If  tenant  in  fee-simple  gives  the  charters  concern- 
ing the  land  to  another,  the  donee,  though  he  has  nothing  in  the 
land,  yet  he  may  justify  the  detaining  them  against  the  heir  who 
has  the  land  " :  citing  M.  10  Hen.  VI.,  fo.  20  b,  pi.  66.  No  doubt, 
where  a  joint-tenant,  tenant  in  common,  or  parcener,  destroys  the 
thing  held  in  common,  the  other  may  bring  trover :  Co.  Litt.  200  a ; 
JBamardiMon  v.  Chapman,  cited  in  Heath  v.  Hubbard  (5)  ;  Murray  v. 
Hall  (6) ;  2  Wms.  Saund.  47  p. 

Then,  the  replication  amounts  to  a  negative  pregnant.     This  is       t  ^*^  1 
like  the  case  of  Jones  v.  Jones  (7).     *     *     * 

(1)  1  Co.  Rep.  2  b.  (5)  4  East,  121. 

i:2)  1  Ves.  Sen.  387,  394.  (6)  78  K.  R  708  (7  C.  B.  441). 

(3)  13  M.  &  W.  22.  (7)  16  M.  &  W.  699. 

(4)  82  B.  R.  839  \o  l!x.  696). 
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FoeTBR  John  Gray^  contra  : 

r. 

Crabb.  This  is  an  action  of  detinue  to  recover  a  single  deed,  to  which 

both  the  plaintiff  and  Swindall  are  parties.  In  a  case  of  this  kind, 
where  there  is  sach  a  deed  executed,  granting  an  annuity  to  one 
party,  and  conveying  land  to  another  in  trust  to  secure  the  annuity, 
it  is  not  because  the  land  is  conveyed  to  him  that  the  latter  has 
any  right  to  the  custody  of  the  deed.  In  point  of  law,  the  execution 
of  the  deed  is  a  delivery  to  both. 

(Grbsswbll,  J. :  Not  a  manual  delivery  to  either.) 

Suppose  a  deed  granting  close  A.  to  one,  and  close  B.  to  another  : 
both  cannot  have  actual  manual  possession  of  the  deed;  but  he 
who  first  obtains  it  may  keep  it :  and  it  is  immaterial  whether  the 
grant  to  the  one  be  of  land,  and  to  the  other  of  money ;  the  same 
rule  prevails. 

(Williams,  J. :  Take  the  case  of  a  deed  conveying  freehold  and 
[  •144  ]       copyhold,  the  latter  being  ♦held  of  a  manor  where  by  the  custom 
the  youngest  son  is  the  heir, — upon  the  death  of  the  grantee,  who 
would  be  entitled  to  the  deed,  his  eldest  or  his  youngest  son  ?) 

The  law  upon  this  subject  is  very  elaborately  discussed  in  Lord 
BuckhursCs  case  (i) :  and  see  Dixon  on  Title  Deeds,  pp.  12  tt  seq. 
Suppose  a  feoffment  of  land  to  A.  for  the  life  of  B.,  remainder  to 
C,  A.,  having  possession  of  the  deed,  would  be  entitled  to  retain  it 
against  the  remainder-man  during  the  life  of  B. :  so,  if  C.  first 
obtained  possession  of  the  deed,  he  would  be  entitled  to  retain  it 
against  A. 

(Jervjs,  Ch.  J. :  Fending  the  life-estate  ?) 

Yes.  There  is  authority  for  this  in  Bro.  Abr.  Monstrance  de  Faits, 
pi.  25,  citing  M.  47  Edw.  III.,  fo.  18,  pi.  36.  In  Vin.  Abr.  Faits  (Z) 
pi.  10,  11,  it  is  said :  *'  If  a  lease  for  life  be  made,  the  remainder 
over  in  fee,  this  deed  appertains  to  the  lord  during  his  life '' : 
P.  12  Hen.  IV.,  fo.  20  b,  pi.  7 ;  Banbury  v.  Briscoe  (2)  ;  Bro. 
Charters  de  Terre,  pi.  34  ;  P.  83  Hen.  VI.,  fo.  22,  pi.  23 :  **  and  not 
him  in  remainder  " :  M.  7  Hen.  VI.,  fo.  1,  pi.  2 ;  Dr.  L^^eld's 
case  (3).  "  But,  where  the  deed  is  delivered  to  the  remainder-man, 
he  may  detain  it  "  :  Bro.  Charters  de  Terre,  pi.  16 ;  M.  47  Edw.  111., 

(1)  1  Co.  Rep.  2  b;  Sir  F.  Moore,  (2)  2  Ch.  Ca.  42, 

^^'  (3)  10  Co.  Bep.  93  b. 
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fo.  18,  pi.  36.    In  Vin.  Abr.  Faits  (Z),  pi.  15,  it  is  said,  that,  "  if      Fobtkb 
land  be  given  to  A.  for  life,  remainder  over  (to  several)  by  deed,       crabb. 
any  of  them  who  first  gets  the  deed  shall  retain  it.    And,  therefore, 
whoever  has  any  land  contained  in  the  deed,  where  others  have  the 
residue  of  the  land,  yet  he  that  hath  this  parcel  may  on  account 
thereof  retain  the  deed  : "  per  Fairfax  and  Hussey,  Bro.  Charters 
de  Terre,  pi  53 ;  T.  4  Hen.  VIL,  fo.  10,  pi.  4.     Ojne  v.  Godolphin  (I) 
shows  that  the  deeds  follow  the   title.      Wliitjield  v.   Fatisset  (2) 
merely  goes  to  show  that  the  owner  of  a  rent-charge,  under  a  con- 
veyance on  the  Statute  of  Uses,  is  not  entitled  to  the  possession  of 
the  deed,  and  may  therefore  plead  it  without  profert.    Prima  facie, 
^the  declaration  in  this  case  shows  a  good  title  in  the  plaintiff.       [  *145  ] 
The  defendant,  in  answer  to  that  prima  facie  case,  says,  that  one 
of  the  trustees  first  obtained  possession  of  the  deed,  and  delivered 
it  to  him  to  keep  for  him,  and  that  he  keeps  it  under  that  authority. 
Why  is  not  the  plaintiff  at  liberty  to  traverse  the  first  of  these  pro- 
positions ?    In  Yea  v.  Field  (a),  it  was  held,  that,  where  a  purchaser  * 
of  a  small  part  of  an  estate  takes  a  covenant  from  the  vendor  to 
produce  the  title-deeds  whenever  it  shall  be  necessary,  and  the 
deeds  afterwards  come  into  the  vendee's  possession,  on  his  taking  a 
mortgage  of  the  other  part  of  the  estate,  and  he  then  assigns  the 
mortgage  to  a  third  person,  not  mentioning  the  deeds,  such  third 
person  cannot   maintain  trover  against  him  for  the  deeds.    And 
Lord  Eenyon  said :  **  Although,  at  the  time  of  the  purchase,  the 
<]efendant  had  no  right  to  the  possession  of  the  deeds,  yet,  since 
that  time,  they  have  by  accident  come  into  his  possession ;  and  the 
plaintiff  cannot  recover  them  from  him.    To  entitle  the  plaintiff  to 
recover,  he  should  have  a  better  right  to  the  deeds  than  the  defen- 
-dant ;  but,  in  the  assignment  to  him,  there  is  no  grant  of  them. 
In  old  conveyances,  there  is  a  reservation  made  of  such  deeds  as 
tend  to  deraign  the  warranty  paramount." 

(  Jbrvis,  Ch.  J. :  Assume  that  the  plaintiff  first  had  possession  of 
the  deed,  and  Swindall  took  it  from  him  forcibly, — would  detinue 
lie  against  him?) 

It  IB  submitted  that  it  would.  A  deed  is  not  like  an  ordinary 
chAttel,  which  one  joint-tenant  or  tenant  in  common  has  an  equal 
ri^bt  with  the  other  to  the  use  of. 

(1)  Pr.  Ch.  548.  (3)  1  E.  E.  603  (2  T.  R.  708). 

(2)  1  Ves.  Sen.  387. 
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FoBTBtt  (Williams,  J. :  Is  not  the  possession  of  the  one  the  possession  of 

Ckabb.       the  other  ?) 

Though  tenants  in  common  of  the  land,  they  are  not  tenants  b 
common  of  the  title-deeds. 

(Williams,  J. :  It  is  difficult  to  say,  that,  if  Swindall  had  been 
defendant  here,  the  plaintiff  could  have  judgment  against  him. 
And,  if  this  would  be  a  good  plea,  if  the  action  had  been  brought 
[*146]  against  *  Swindall,  the  question  is,  whether  the  plea  does  not 
sufficiently  identify  the  defendant  with  Swindall  to  make  it  a  good 
defence  for  him.) 

There  is  no  positive  allegation  that  Swindall  ever  was  possessed  of 
the  deed  at  all :  the  plea  merely  alleges  that  **  whilst  he  had 
possession  of  the  deed,"  he  delivered  it  to  the  defendant. 

If  the  allegation  of  time  is  material,  the  plea  presents  a  single 
point  upon  which  issue  might  have  been  taken.  *'  An  issae  on  a 
negative  pregnant,  viz.  on  matter  which  imports  other  sufficient 
matter,  is  bad  " :  Com.  Dig.  Pleader  (E.  5) :  "  but,  if  the  matter 
implied  be  not  sufficient,  it  is  not  a  negative  pregnant ;  as,  in  debt 
upon  a  retainer  in  husbandry,  if  the  defendant  pleads  that  he  did 
not  retain  him  in  husbandry,  it  is  not  pregnant ;  for,  a  retainer 
generally  is  not  sufficient  to  maintain  his  count : "  Com.  Dig. 
Pleader  (R.  6),  citing  Bro.  Issue,  pi.  25 ;  H.  38  Hen.  \T,  fo.  22, 
pi.  5. 

Brown,  in  reply : 

If  the  Court  choose  to  assume  that  Swindall  got  possession  of  the 
deed  by  a  trick  or  by  force,  the  defendant  may  be  justified  in  holding 
it.  In  Littleton,  §  321,  it  is  laid  down,  that,  "  if  two  have  jointly 
by  gift  or  by  buying  a  horse  or  an  ox,  &c.,  and  the  one  grant  that 
to  him  belongs  of  the  same  horse  or  ox  to  another,  the  grantee,  and 
the  other  which  did  not  grant,  shall  have  and  possess  such  chattels 
personals  in  common.  And,  in  such  cases,  where  divers  persons 
have  chattels  real  or  personal  in  common,  and  by  divers  titles,  if 
the  one  of  them  dieth,  the  others  which  survive  shall  not  have  this 
as  survivor,  but  the  executors  of  him  which  dieth  shall  hold  and 
occupy  this  with  them  which  survive,  as  their  testator  did  or  ought 
to  have  done  in  his  lifetime,  &c.,  because  that  their  titles  and  rights 
in  this  were  several,  &c."  Also  (§  322),  in  the  case  aforesaid,  as,  if 
two  Lave  an  estate  in  common  for  term  of  years,   and  the  one 
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occupy  all,  and  put  the  other  out  of  possession  and  occupation,  ♦he  Fostbe 
which  is  put  out  of  occupation  shall  have  against  the  other  a  writ  of  cbabb. 
ejectione  firmce  of  the  moietie,  &c."  And  see  Murray  v.  Hall  (i),  [  *i*7  ] 
where  this  Court  held  that  trespass  quare  clausum  fregit  lies  by  one 
of  several  tenants  in  common  against  his  co-tenant,  where  there 
has  been  an  actual  expulsion.  **  In  the  same  manner/'  says  Little- 
ton, §  323,  "  it  is,  where  two  hold  the  wardship  of  lands  or  tene- 
ments during  the  nonage  of  an  infant,  if  the  one  oust  the  other  of 
his  possession,  he  which  is  ousted  shall  have  a  writ  of  ejectment  de 
gard  of  the  moietie,  &c.,  because  that  these  things  are  chattels  reals, 
and  may  be  apportioned  and  severed,  &c.,  but  no  action  of  trespass, 
viz.  quare  clausum  suum  fregit,  et  herbam  suam^  itc.  concvlcavit  et 
consumpsit,  dec,  et  hujusmodi  actiones,  &c.,  the  one  cannot  have 
against  the  other,  for  that  each  of  them  may  enter  and  occupy  in 
common,  &c.,  per  my  et  per  tout,  the  lands  and  tenements  which 
they  hold  in  common.  But,  if  two  be  possessed  of  chattels  per- 
sonals in  common,  by  divers  titles,  as,  of  a  horse,  an  ox,  or  a  cow, 
&c.,  if  the  one  take  the  whole  to  himself  out  of  the  possession  of 
the  other,  the  other  hath  no  other  remedy  but  to  take  this  from 
him  who  hath  done  to  him  the  wrong  to  occupy  in  common,  &c., 
when  he  can  see  his  time,  (quant  il  poet  veier  son  temps)  &c.  In 
the  same  manner  it  is  of  chattels  reals,  which  cannot  be  severed, 
as  in  the  case  aforesaid,  where  two  be  possessed  of  the  wardship  of 
the  body  of  an  infant  within  age,  if  the  one  taketh  the  infant  out  of 
the  possession  of  the  other,  the  other  hath  no  remedy  by  an  action 
by  the  law,  but  to  take  the  infant  out  of  the  possession  of  the  other 
when  he  sees  his  time."  It  is  diflficnlt  to  conceive  anything  more 
completely  applicable  to  the  case  now  before  the  Court.  Detinue 
is  equivalent  to  ejectment  for  the  entirety.  It  may  be  that  there 
\^ouId  be  a  remedy,  in  case,  for  instance,  if  the  possession  were 
acquued  by  force  or  by  ♦fraud.  L  *^^^  3 

( Jervis,  Ch.  J. :  Tou  are  assuming  that  the  plaintiff  and  Swindall 
are  quasi  tenants  in  common  of  this  deed.) 

If  not,  Swindall  was  entitled  absolutely  to  the  possession  of  the 
deed.  This  is  clear  from  the  second  resolution  in  BuckhursVs 
ea8€  (2). 

(Williams,  J.:   How  so?     The   primary  remedy  is  upon   the 
(1)  78  R.  B.  708  (7  C.  B.  441).  (2)  1  Co.  Eep.  1  b. 
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FoATKB       Annuity  deed.    It  does  not  appear  that  the  outstanding  term  was 
Cram.       satisfied.) 

The  case  in  the  Year  Book  of  T.  4  Hen.  VII.,  fo.  10,  pi.  4,  does  not 
sustain  that  for  which  it  is  cited :  and  Yea  v.  Field  is  pronounced 
by  Sir  Edward  Suoden  to  be  incapable  of  being  supported  :  2 
Sugden's  Vendors  and  Purchasers,  10th  edit.  p.  106  (i). 

Cur.  adv.  vulL 

Jervis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

In  the  course  of  the  argument  of  this  case,  we  intimated  oar 
opinion  that  the  replication  did  not  amount  to  a  negative  pregnant; 
but  we  reserved  our  judgment  upon  the  main  point,  which  is  one 
of  some  difficulty. 

The  declaration  is  in  detinue  for  an  indenture  of  the  26th  of 
September,  1842,  between  Ball  of  the  first  part,  the  plainti£f  of  the 
second  part,  and  Swindall  of  the  third  part,  being  the  grant  of  an 
annuity  from  Ball  to  the  plaintiff,  of  lOOL,  for  the  life  of  Ball.  The 
defendant  pleads,  in  substance,  that  the  indenture  in  the  declaration 
mentioned  is  the  grant  of  an  annuity  to  the  plaintiff  for  the  life  of 
Ball,  secured  upon  certain  freehold  property  belonging  to  Ball,  and 
the  conveyance  of  that  freehold  by  Ball  to  Swindall,  as  trustee  for 
the  plaintiff,  to  secure  that  annuity;  '*  and  that,  after  the  making 
of  the  said  deed,  and  before  the  plaintiff  had  obtained  or  had  pos- 
session of  the  same,  and  before  the  said  detention,  and  before  the 
[  *U9  ]  commencement  of  the  suit,  to  wit,  &c.,  Swindall  *had  obtained 
possession  of  the  deed,"  and  delivered  it  to  the  defendant, 
to  be  kept,  and  re-delivered  to  him.  The  plaintiff  replies,  that 
Swindall  did  not  obtain,  nor  had  he,  possession  of  the  deed  before 
the  plaintiff  had  obtained  possession  of  the  same,  modo  et  foinml : 
and  to  this  there  is  a  special  demurrer. 

We  must  first  consider  the  effect  of  the  record  in  its  present  state, 
so  as  to  ascertain  the  precise  question  raised  by  it.  The  demurrer 
admits  that  Swindall  did  not  obtain  and  have  possession  of  the  deed 
before  the  plaintiff  obtained  and  had  possession  of  it ;  and  we  most, 
therefore,  strike  out  of  the  plea  the  allegation  upon  which  that 
replication  is  founded ;  and  the  plea  will  then  stand,  "  that,  after 
the  making  of  the  deed,  and  before  the  detention,  and  before  the 
commencement  of  the  suit,  Swindall  obtained  possession  of  the 
deed,  and  delivered  it  to  the  defendant."  It  is  consistent  with  the 
(1)  See  Mayhetv  v.  Herrick,  78  R.  B.  611  (7  C.  B-  229). 
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plea,  BO  understood,  that,  after  the  execution  of  the  deed,  and  before       Foster 
the  detention,  the  plaintiff  first  had  possession  of  the  deed,  and  that      cbIbb. 
then  Swindall  got  possession  of  it,  no  matter  how,  and,  before  the 
detention  and  the  commencement  of  the  suit,  delivered  it  to  the 
defendant.    The  question  is,  whether,  under  such  circumstances, 
the  action  will  lie.    We  are  of  opinion  that  it  will  not. 

It  appears  upon  the  face  of  the  deed,  as  stated  in  the  plea,  that 
the  plainti£f  and  Swindall  have  each  an  interest  in  the  deed.  The 
defendant  contends  that  Swindall  has  the  greater  interest,  because 
the  deed  conveys  the  freehold  to  him.  The  plainti£f  admits  that  he 
has  an  equal  interest  with  himself,  but  no  more  ;  and  we  need  not 
determine  which  of  these  propositions  is  correct,  because,  admitting 
that  the  plaintiff  is  in  this  respect  right,  we  nevertheless  are  of 
opinion  that  the  action  will  not  lie. 

It  is  well  established  by  the  second  resolution  in  Lord  BuckhursVs 

case  (i),    and    by  other  authorities,   that   he   who   has  occasion 

to  use  a  deed,  is  entitled   to  the   ^legal    custody    of  it ;    but,       [  *i5a  ] 

where  two  have  an  equal  interest  in  a  deed,  and  each  may  have 

occasion  to  use  it,  as,  for  instance,  where  the  same  deed  grants 

Whiteacre  to  A.,  and  Blackacre  to  B.,  as  it  is  manifest  that  both 

cannot  hold  the  deed  at  the  same  time,  to  whom  does  the  legal 

custody  belong  ?    If  it  were  a  chattel,  it  might  be  used  in  turn  by 

several  having  an  interest  in  it ;  but  it  is  not  so  with  a  deed,  which 

must  remain  in  some  custody  until  the  occasion  for  using  it  may 

arise.    Upon  this  subject  there  are  but  few  authorities ;  for,  the 

cases  relating  to  profert  do  not  apply.    In  the  case  put,  each  has  a 

common  interest,  and  each  may  have  occasion  to  use  the  deed,  but 

both  cannot  use  it  at  the  same  time.    The  only  way  of  avoiding 

unseemly  contest  for  the  possession,  is,  to  rule  that  he  who  first  has 

it  may  keep  it;   and  this   seems  to  be   the  result  of  the  only 

authority  which  bears   directly  upon  the  subject.    In  Vin.  Abr. 

Paits  (Z),  pi.  15,  it  is  laid  down,  from  Bro.  Abr.  Charters  de  Terre, 

and  the  Year  Book,  4  Hen.  VII.,  fo.  10,  that,  **if  land  be  given  to  A. 

for  life,  remainder  over  (to  several)  by  deed,  any  of  them  who  first 

^ets  the  deed  shall  retain  it :  and  therefore,  whoever  has  any  land 

entered  in  the  deed,  where  others  have  the  residue  of  the  land» 

yet  he  that  has  this  parcel  may   on   account  thereof  retain  the 

aeed." 

But  this  rule  does  not  decide  the  point  under  discussion ;  for,  it 
does  not  follow  that  the   right   to  hold  a  deed  is  permanently 

(1)  1  Co.  Rep.  1. 
B.B. — ^VOL.  XCII-  42 
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Foster  attached  to  the  person  who  first  gets  it  into  his  possession,  so  as  to 
Crabb.  prevent  another  having  an  equal  interest  in  the  deed  from  holding 
it  even  against  the  first  possessor,  should  it  afterwards  come  into 
his  custody.  The  reason  which  gives  to  the  first  possessor  a  right 
to  hold  the  deed  so  long  as  he  retains  it  in  his  possession,  gives  to 
the  other  party  having  an  interest  in  the  deed  a  right  to  keep  it, 
should  it  come  into  his  custody.  It  is  the  interest  which  each  has 
[  •ifii  1  in  the  deed,  and  *the  occasion  which  each  may  have  to  use  it,  which 
gives  to  each  the  title  to  have  it.  In  the  case  put,  A.  may  hold  the 
deed  against  B.,  because  he  has  an  interest  in  it,  and  may  have 
occasion  to  use  it :  but  B.  also  has  a  like  interest  in  it,  and  may 
have  occasion  to  use  it,  and  therefore,  if  be  get  it  from  A.,  he  may 
hold  it  against  A.  For  fraud  or  force  which  may  be  used  to  get 
possession  of  the  deed,  either  party  may  perhaps  have  a  remedy 
against  the  other ;  but  the  title  to  the  deed  is  ambulatory  between 
those  who  may  have  an  interest  in  and  may  have  occasion  to  use  it, 
and  each  is  entitled  to  keep  the  deed  from  the  other  so  long  only 
as  he  actually  retains  it  in  his  custody  and  control,  but  no 
longer.  The  case  of  Yea  v.  Field  (i)  would  seem  to  have  been 
decided  upon  this  ground.  Conveyancers  have  questioned  this 
decision ;  but,  in  our  opinion,  that  case  was  properly  decided, 
because,  as  Lord  Ebnton  says,  "  the  plaintiff  did  not  show  a  better 
title  to  the  deeds  than  the  defendant."  The  defendant  had,  in 
common  with  the  plaintiff,  the  mortgagee,  an  interest  in  the  deeds: 
like  him,  he  might  have  occasion  to  use  it :  the  title,  therefore,  was 
ambulatory ;  and,  as  the  defendant  had  possession  of  the  deeds,  he 
was  entitled  to  retain  them  against  the  plaintiff,  who  had  no  better 
title  than  the  defendant,  notwithstanding  he  represented  the  mort- 
gagee, who  first  had  possession  of  them. 

For  these  reasons,  we  are  of  opinion  that  the  defendant  is  entitled 
to  judgment. 

Judgment  for  the  defendant. 


1862.  BALDWIN  AND  Anothee  v.  BAUERMAX. 

^^'  (12  C.  B.  152—153 ;  S.  C.  21  L.  J.  C.  P.  160 ;  16  Jur.  892.) 

[Practice ;  see  R.  S.  O.  Ord.  XXVIII.] 

(1)  1  E.  E.  603  (2  T.  E.  708). 
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COOPER  V.  GRANT.  i862. 

(12  C.  B.  154—159;  S.  C.  21  L.  J.  C.  P.  197.)  ApirU2^. 

A  warrant  of  attorney  was  attested  by  an  attorney  introduced  by  tbe         [  1^4  1 
plaintiff,  who  had  on  one  former  occasion  acted  professionally  for  the 
plaintiff,  and  who  afterwards  acted  as  the  plaintiff*s  attorney  in  entering 
up  judgment  and  issuing  execution  upon  the  warrant  of  attorney :  The 
CotTRT  set  it  aside. 

In  such  a  case,  the  Court  will  not  impose  upon  the  defendant  the  terms 
of  bringing  no  action. 

Hawkixs,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi  to 
set  aside  a  warrant  of  attorney  given  by  the  defendant  to  the 
plaintiff,  on  the  ground  of  the  want  of  a  due  attestation  under  the 
1  &  2  Vict.  c.  110,  88.  9, 10  (i).  The  affidavit  upon  which  the  motion 
was  founded,  stated,  amongst  other  things,  that,  the  plain  tiff  having 
agreed  to  lend  him  85Z.  upon  his  executing  a  warrant  of  attorney  to 
secure  the  repayment  thereof,  the  deponent  (the  defendant) ,  on  the  13th 
of  January  last,  accompanied  the  plaintiff  to  the  office  of  one  Slocombe, 
an  attorney  at  Beading,  whom  the  plaintiff  informed  the  deponent 
was  his,  the  plaintiff's,  attorney,  for  the  purpose  of  the  deponent's 
giving  Slocombe  instructions  to  prepare  the  warrant  of  attorney ; 
but  that  Slocombe  was  not  then  at  home  ;  that,  in  the  afternoon  of 
the  same  day,  he  saw  Slocombe,  and  informed  him  that  the  plaintiff 
wished  to  see  him,  and  the  deponent  and  Slocombe  went  together 
to  the  residence  of  the  plaintiff  at  Beading ;  that,  after  the  plaintiff 
and  Slocombe  had  had  some  conversation  in  private,  the  deponent 
accompanied  the  latter  to  his  office ;  that,  after  he  had  waited  there 
some  time,  Slocombe  produced  to  him  a  warrant  of  attorney,  and 
asked  him  whether  he  had  any  attorney,  telling  him  that  it  would 
be  necessary  that  an  attorney  should  be  present  on  the  deponent's 
behalf  when  he  signed  the  warrant  of  attorney ;  that,  upon  the 
deponent's  observing  that  a  Mr.  Lamb,  an  attorney  at  Beading,  had 
done  some  business  for  him,  Slocombe  said, ''  Oh !  I  will  do  it  for  you 
both ; "  that  Slocombe  then  read  to  the  deponent  the  contents  of  the 
warrant  of  attorney,  ♦which  the  deponent  then  executed,  and  the  said  [  ♦iss  ] 
warrant  of  attorney  was  then  attested  by  Slocombe,  "  the  attorney 
for  the  plaintiff  in  this  action,"  as  attorney  for  the  deponent ;  and  that 
there  was  no  other  attorney  present  at  the  time  when  the  deponent 
so  signed  the  said  warrant  of  attorney,  save  and  except  Slocombe. 

J.  Broicn  showed  cause : 
The  affidavit  in  opposition  to  the  rule, — that  of  the  plaintiff, 

(1)  Now  88.  24  and  25  of  the  Debtors  Act,  1869.— J.  G.  P. 

42—2 
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CoopEB       Slocombe,  and  the  managing-clerk  of  the  latter, — expressly  denied 
Grant.       that  Slocombe  was  the  plaintiff's  attorney,  though  he  had  so  acted 
upon  one  occasion,  and  contradicted  several  of  the  material  allega- 
tions in  the  defendant's  affidavit :  it  also  alleged  that  the  warrant  of 
attorney   was   prepared  by  Slocombe    solely  as  attorney  for  the 
defendant,  who  was  debited  in  his  books  for  it ;  but  it  at  the  same 
time  admitted  that  the  defendant  had  been  introduced  to  Slocombe 
by  the  plaintiff,  and  that  Slocombe  had,  prior  to  the  execution  of 
the  warrant  of  attorney,  prepared  a  memorandum  by  which  the 
defendant  engaged  to  execute  such  a  security,  and  professing  to 
authorize  the  plaintiff  to  seize  and  sell  the  defendant's  goods  in 
default  of  his  so  doing,  and  also  that  Slocombe  had  acted  as  the 
plaintiff's  attorney  in  signing  judgment  and  issuing  execution  on 
the  warrant  of  attorney,  and  seizing  the  defendant's  goods  there- 
under.     The  recent   cases   show  that  the  fact  of  the  attesting 
attorney  being  suggested  by  the  plaintiff,  or  by  his  attorney,  will 
not  of  itself  invalidate  the  warrant  of  attorney:  Pease  v.  WelU  (i). 
In  Haigh  v.  Frost  (2),  where  three  defendants  went  to  a  particular 
attorney  named  by  the  plaintiff,  and  gave  him  instructions  to  pre- 
pare a  joint  warrant  of  attorney  from  them  to  the  plaintiff,  and  each 
of  the  defendants  freely  recognised  the  attorney  as  acting  for  him, 
the  warrant  of  attorney  was  held  good,  notwithstanding  the  pro- 
[  *U6  ]      visions    of    the    statute.     The    sole    ♦question  here  is,  whether 
Slocombe  was  really  acting  as  attorney  on  behalf  of  the  plaintiff. 
That  is  distinctly  negatived.     Being  satisfied  of  the  respectabilty  of 
Slocombe,  he  did  not  think  it  necessary  to  employ  his  own  attorney 
in  the  matter. 

(Talfourd,  J. :  The  plaintiff  introduced  the  defendant  to 
Slocombe,  and  he  goes  to  Slocombe  when  he  wishes  to  put  the 
warrant  of  attorney  in  force.) 

No  doubt  he  does  so :  but  the  Court  must  deal  with  the  case  as 
they  would  have  done  on  the  very  day  after  the  execution  of  the 
instrument. 

Hawkins,  in  support  of  his  rule : 

Looking  at  all  the  circumstances,  it  is  impossible  for  the  Court  to 

arrive  at  any  other  conclusion  than  that  Slocombe  was  acting  as  the 

attorney  for  the  plaintiff  in  procuring  the  execution  of  this  warrant 

of  attorney.     The  defendant  was  introduced  to  him  by  the  plaintiff. 

(1)  8  Dowl.  P.  C.  626.  J2)  7  Dowl.  P.  C.  743. 
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At  that  time,  it  is  clear  that  he  was  not  the  defendant's  attorney ;  Cooper 
and  it  is  admitted  that  he  had  before  that  time  acted  as  attorney  for  qb]^t. 
the  plaintiff.  If  he  acted  as  attorney  for  the  plaintiff,  all  the 
authorities  show  that  he  cannot  act  also  as  attorney  for  the  defen- 
dant. What  subsequently  took  place  may  be  relied  on  to  throw 
light  upon  what  had  occurred  before.  When  it  became  necessary 
to  enforce  the  security,  the  plaintiff  resorts  to  Slocombe.  In  Haigh 
V.  Frost,  the  attorney  did  not  act  for  the  plaintiff  at  all.  Rising  v. 
Dolphin  (1)  is  expressly  in  point.  [He  also  referred  to  Todd  v. 
Gompertz  (2),  Cocks  v.  Edwards  (3),  Sanderson  v.  JVestley  (4),  and 
Pryor  v.  Swaine  (5).] 

Cresswell,  J.  (6) :  L  i^^  3 

I  am  of  opinion  that  this  rule  should  be  made  absolute.     The 

question  depends  upon  the  sufficiency  of  the  attendance  of  an 

attorney  for  the  defendant  at  the  execution  of  the  warrant  of 

attorney,  to  satisfy  the  9th  section  of  the  1  &  2  Vict.  c.  110  (7).    That 

section  provides  that  no  warrant  of  attorney  to  confess  judgment 

in  any  personal  action,  or  cognovit  actionem,  given  by  any  person, 

shall  be  of  any  force,  unless  there  shall  be  *present  some  attorney       [  *158  ] 

of  one  of  the  superior  Courts  on  behalf  of  such  person,  expressly 

named  by  him,  and  attending  at  his  request,  to  inform  him  of  the 

nature  and  effect  of  such  warrant  or  cognovit  before  the  same  is 

executed  ;  which  attorney  shall  subscribe  his  name  as  a  witness  to 

the  execution  thereof,  and  thereby  declare  himself  to  be  attorney 

for  the  person  executing  the  same,  and  state  that  he  subscribes,  as 

Buch  attorney.    I  do  not  find  anything  in  the  statute  requiring  the 

presence  of  an  attorney  for  the  person  to  whom   the  warrant  of 

attorney  is  given.    But  the  same  attorney  cannot  act  on  both  sides. 

All  the  cases  agree  in  that.     The  question,  therefore,  in  this  case, 

is,  whether  Slocombe  can  be  considered  as  having  attended  solely 

on  the  part  of  the  defendant.     I  am  of  opinion  that  he  certainly 

cannot.     Upon  the  defendant's   affidavit,   I   should  assume   that 

Slocombe  attended  as  the  plaintiff's  attorney.    But,  even  taking 

the  facts  as  they  appear  upon  the  plaintiff's  affidavit,  I  should  come 

to  the  same  conclusion.     I  agree  with  Mr.  Brown  that  we  must 

deal  with  the  matter  as  we  would  have  done  on  the  day  after  the 

(1)  8  Dowl.  P.  C.  309.  (6)  Jervis,  Ch.  J.,  was  attending  the 

(2)  6  Dowl.  P.  C.  296.  Privy  Council. 

(a)  2  Dowl.  N.  S.  55.  (7)  Now  s.  24  of  the  Debtors  Act, 

(-1)  6  M.  &  W.  98.  18(59.— J.  G.  P. 

(d)  2  Dowl.  &  L.  37. 
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CooPKB  execution  of  the  warrant  of  attorney.  But,  in  so  doing,  ^xe  may 
ObInt.  ^^^'^  1^^  ^^  ^^^  subsequent  conduct  of  the  parties.  It  api>ears  that 
the  defendant,  being  desirous  of  borrowing  a  sum  of  money  from 
the  plaintiff,  the  latter  introduced  him  to  Slocombe ;  that  Slocombe 
afterwards  conferred  with  the  plaintiff,  and  then  told  the  defendant 
he  must  give  a  warrant  of  attorney.  Waiving  all  question  as  to  the 
conversation  alleged  to  have  taken  place  at  Slocombe's  o£Sce,  it 
appears  that  a  memorandum  and  warrant  of  attorney  were  prepared 
by  Slocombe ;  and  I  do  not  find  any  statement  that  the  memorandum 
was  ever  handed  over,  nor  does  it  appear  in  what  capacity  Slocombe 
held  it.  I  do  not  mean  to  impute  anything  intentionally  wrong  to 
Slocombe  :  he  meant,  no  doubt,  to  act  correctly ;  but  he  has  failed 
[*169]  to  do  so.  It  maybe  *that  this  statute,  which  was  designed  to 
guard  against  fraud,  may  sometimes  be  turned  into  an  engine  of 
oppression  on  the  part  of  the  defendant.  Still  he  has  a  right  to 
come  before  us  and  complain  that  the  provisions  of  the  Act  have 
not  been  duly  complied  with.  I  think  there  cannot  be  any  moral 
doubt  that  Slocombe  was  acting  for  both  parties ;  and  this,  upon 
all  the  decisions,  is  quite  contrary  to  the  spirit  of  the  Act. 

Talfourd,  J. : 

I  am  of  the  same  opinion.  I  agree  that  nothing  wrong  was 
intended  or  done  by  Slocombe,  except  that  he  has  failed  to  observe 
strictly  the  direction  of  the  statute.  I  think  it  is  impossible  to  say 
that  he  attended  exclusively  as  attorney  for  the  defendant. 

Rule  absolute. 

Brown  then  suggested,   that,  under  the  circumstances,    the 
Court  would  restrain  the  defendant  from  bringing  an  action. 

(Cresswell,  J. :  We  cannot  do  that.  If  you  have  done  wrong  in 
point  of  law,  you  must  take  the  consequences.) 

Costs  are  entirely  in  the  discretion  of  the  Court ;  and  it  is  not 
unusual  for  the  Court  to  refuse  to  give  costs  on  setting  aside  a  writ 
for  irregularity,  or  the  like,  unless  the  defendant  will  undertake  not 
to  bring  any  action. 

Cresswell,  J.  : 

I  can  very  well  understand,  that,  where  a  party  comes  to  ask  tlie 
Court  to  exercise  its  summary  discretion,  it  is  competent  to  the 
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Court  to  impose  terms.    Here,  however,  the  statute  gives  the      Ck>oPEB 
defendant  a  right ;  and  we  cannot  say  that  he  shall  only  obtain  it      gba'nt. 
at  his  own  expense.    There  might  be  cases  where  the  party  has  so 
conducted  himself  as  to  justify  the  Court  in  refusing  him  costs. 
But  I  do  not  think  this  is  a  case  of  that  description. 

Rule  absolute,  with  costs. 

m 

EICKETTS  V.  The  EAST  and  WEST  INDIA  DOCKS       i862. 
&c.  EAILWAY  COMPANY.  ^^^iL'^' 

(12  C.  B.  160—176 ;  S.  C.  21  L.  J.  C.  P.  201 ;  16  Jur.  1072 ;  7  Bail.  Cos.  295.)  f  '^  ^ 

The  duty  imposed  upou  Bailway  Companies  by  the  Bailways  Clauses 
ConsoUdatiou  Act,  1845,  as  to  the  making  and  repairing  of  fences  between 
their  railways  and  the  adjoining  lands,  is  not  more  extensive  than  that 
imposed  upon  ordinary  tenants  by  the  common  law. 

Therefore,  where  the  plaintiffs  sheep  escaped  from  his  close,  through  his 
own  defect  of  fences,  and,  getting  into  the  intervening  close  of  a  third  party, 
escaped  theuce  on  to  the  defendants'  railway,  and  were  killed :  Held,  that 
the  Company  were  not  liable. 

This  was  an  action  upon  the  case.  The  first  count  of  the 
declaration  stated,  that,  before  and  at  the  time  of  the  committing 
of  the  grievances  by  the  defendants  after-mentioned,  and  after  the 
passing  of  a  certain  Act  of  Parliament  called  *'  the  Bailway  Clauses 
Consolidation  Act,  1845  *'  (i),  and  after  the  passing  of  a  certain 
other  Act  of  Parliament  called  '*The  East  and  West  India  Docks 
and  Birmingham  Junction  Bailway  Act,  1846  "  (2),  the  defendants 
were  the  owners  and  proprietors  of  a  certain  railway,  to  wit,  a 
railway  from  the  East  and  West  India  Docks,  at  Poplar,  in  the 
county  of  Middlesex,  to  the  London  and  North- Western  Bailway,  at 
the  Camden  Town  station  of  the  said  London  and  North-Western 
Bailway,  in  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex ; 
which  said  railway  of  the  defendants,  during  all  the  time  aforesaid 
ran,  and  still  runs,  upon  and  over  certain  land  taken  for  the  use  of 
the  same  railway,  under  the  provisions  of  the  statutes  in  such  cases 
uiade  and  provided ;  and  which  said  railway  of  the  defendants, 
during  all  the  time  aforesaid,  was  used  for  the  propulsion,  drawing, 
and  driving  thereon,  at  great  speed,  of  engines,  carriages,  and 
waggons,  and  upon  and  over  and  along  which  said  railway,  during 
all  the  time  aforesaid,  divers  and  very  many  trains  of  carriages  and 
waggons  propelled,  drawn,  and  driven  by  locomotive  steam  engines, 
passed  and  repassed  daily  and  every  day,  divers  times  a  day,  at 

(1)  8  &  9  Vict,  c  20.  (2)  J)  &  10  Vict.  c.  cccxcvi. 
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[♦162] 


great  speed :  That,  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  defendants  ^thereinafter  mentioned,  he  the 
plaintifif  was  lawfully  possessed  of  divers,  to  wit,  fifty  sheep,  the 
property  of  the  plaintiff,  of  great  valae,  to  wit,  150/. ;  which  said 
sheep,  before  and  at  the  times  of  the  committing  of  the  grievances 
by  the  defendants  thereinafter  mentioned,  were  depasturing  and 
lawfully  being  in  and  upon  certain  lands,  which  last-mentioned 
lands  during  all  the  time  aforesaid  were,  and  still  are,  situate, 
lying,  and  being,  adjoining  to  and  abutting  upon  the  said  railway 
of  the  defendants,  and  to  and  upon  the  said  land  so  taken  for  the 
use  thereof:  That,  after  the  passing  of  the  said  several  Acts  of 
Parliament,  and  after  the  taking  of  the  said  land  for  the  use  of  the 
said  railway  of  the  defendants,  and  after  the  making  of  the  said 
railway  upon  and  over  the  said  last-mentioned  lands  so  taken  for 
the  use  thereof,  and  whilst  the  said  railway  of  the  defendants  was 
being  used  for  the  propulsion,  drawing,  and  driving  thereon  of  trains 
of  carriages  and  waggons  propelled,  drawn,  and  driven  by  loco- 
motive steam-engines,  at  great  speed  as  aforesaid,  it  became  and  was 
the  duty  of  the  defendants  to  make  and  erect  a  sufficient  fence  in 
and  upon  the  said  land  so  taken  for  the  use  of  the  said  railway  of 
the  defendants,  or  adjoining  to  the  same  railway,  for  protecting  and 
preventing  cattle  or  sheep  depasturing  or  being  in  or  upon  the  said 
land  so  adjoining  to  and  abutting  upon  the  defendants*  said  rail- 
way, from  straying  or  escaping  out  of  or  off  or  from  the  said 
adjoining  lands  to  or  upon  the  said  railway :  Yet  that  the  defendants, 
not  regarding  their  duty  in  this  behalf,  did  not  nor  would,  after  the 
passing  of  the  said  several  Acts  of  Parliament,  or  after  the  taking 
of  the  said  lands  for  the  use  of  their  said  railway,  or  after  the 
making  of  the  same  railway,  or  whilst  the  said  railway  was  so  being 
used  for  the  propulsion,  drawing,  and  driving  thereon  of  trains  of 
carriages  and  waggons  propelled,  drawn,  and  driven  by  locomotive 
steam-engines,  at  great  speed  as  aforesaid, — although  a  ^reasonable 
time  had  elapsed  for  that  purpose  after  the  passing  of  the  said 
several  Acts  of  Parliament,  and  after  the  taking  of  the  said  land  for 
the  use  of  their  said  railway,  and  after  the  making  of  the  same 
railway, — make  or  erect,  or  cause  to  be  made  or  erected,  in  or  upon 
the  said  land  so  taken  for  the  use  of  their  said  railway,  or  adjoining 
to  the  same  railway,  a  sufficient  or  any  fence,  for  protecting  or  for 
preventing  the  sheep  of  the  plaintiff,  so  depasturing  and  being  in 
and  upon  the  said  lands  so  adjoining  to  and  abutting  upon  the 
defendants*  said  railway,  from  straying  or  escaping  out  of  or  off  or 
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from  the  said  adjoining  lands  to  and  upon  the  said  railway  of  the     Rioketts 
defendants,  but  the  defendants  always  neglected  and  omitted  so  to         the 
do ;  and  that,  by  means  thereof,  and  for  want  of  such  fence,  after-    ^^^Inma 
wards,  to  wit,  on  the  1st  of  January,  1852,  the  said  sheep  of  the     Docks  &o. 
plaintiff,  so  depasturing  and  lawfully  being  in  and  upon  the  said 
lands  so  adjoining  to  and  abutting  upon  the  said  railway  of  the 
defendants,  then  strayed  or  escaped  out  of  or  off  or  from  the  said 
adjoining  lands  into  and  upon  the  said  railway  of  the  defendants, 
and  a  certain  train  of  carriages  or  coal-waggons  which  were  then 
passing  and  driven  and  propelled  in,  upon,   and   along   the  said 
railway  of  the  defendants,  at  great  speed,  then  struck  the  said 
sheep  of  the  plaintiff  which  had  so  strayed  or  escaped  into,  and 
were  then  upon,  the  same  railway,  with  great  force  and  violence, 
whereby  and  by  means  whereof  twelve  of  the  said  sheep  of  the 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  40Z.,  were  then 
killed,  and  five  other  of  the  said  sheep  of  the  plaintiff,  of  great 
value,  to  wit,  20Z.,  were  then  bruised  and  injured,  and  became  and 
were  deteriorated  in  value. 

[The  second  count  was  for  not  maintaining  the  fence  sufficient  for 
protecting  and  preventing  cattle  or  sheep  depasturing  or  lawfully 
being  in  and  upon  lands  adjoining  to  and  abutting  upon  the  said 
railway  from  straying  or  escaping  out  of  or  off  or  from  the  said 
^joining  lands  to  or  upon  the  said  railway  of  the  defendants.] 

Fourth  plea,  to  the  first  count, — that  it  was  not  the  duty  of  the  [  164  ] 
defendants  to  make  or  erect  a  sufficient  fence  in  or  upon  the  said 
land  so  taken  for  the  use  of  the  said  railway,  or  adjoining  to  the 
same,  for  protecting  or  preventing  cattle  or  sheep  depasturing  or 
being  in  or  upon  the  said  lands  so  adjoining  to  and  abutting  upon 
the  defendants*  said  railway,  from  straying  or  escaping  out  of  or  off 
or  from  the  said  adjoining  lands  to  or  upDU  the  said  railway, 
viodo  et  found. 

Sixth  plea,  to  the  second  count, — that  it  was  not  the  duty  of  the 
defendants  to  maintain  the  said  fence  so  made  and  erected  in  and  upon 
the  said  lands  so  taken  for  the  use  of  the  defendants'  said  railway, 
as  in  the  said  second  count  mentioned,  sufficient  for  protecting  or 
preventing  cattle  or  sheep  depasturing  or  lawfully  being  in  and 
upon  the  said  lands  so  adjoining  to  and  abutting  upon  the  said 
railway  of  the  defendants,  from  straying  or  escaping  out  of  or  off 
or  from  the  said  adjoining  lands,  to  or  upon  the  said  railway  of  the 
defendants,  modo  et  forma. 

Seventh    plea,— that  the  Great  Northern  Railway   Company, 
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BicKETTs     before    and    at     the    said    several   times   of    the  committing  of 

Thk         the   supposed   grievances   in    the    declaration    mentioned,   were 

WESTlsmk   ^®^^®^    ^^    their   demesne    as   of    fee,   and    also    possessed,    of 

Docks  &c.     and    in     the    said    lands    adjoining    to    and    abutting    on    the 

said   railway  of    the  defendants,   from  and  out    of    which    the 

[  *165  ]       said  sheep  of  the  plaintiff  ^escaped  or  strayed  into  and  upon  the 

said  railway,  as  in  the  declaration  mentioned ;  and  that  the  said 

sheep  of  the  plaintiff,  before  and  at  such  times  aforesaid,  and  when 

they    so    strayed    and   escaped    as   aforesaid,    were    wrongfully 

and  unlawfully  in   and   upon  the  said  lands  of  the   said  Great 

Northern    Bailway    Company,    trespassing    and    doing    damage 

there,  without   the  leave   or   licence  of   the   said  last-mentioned 

Company ;  and   that   the    plaintiff    was    not    at    any   or   either 

of  the  times  aforesaid  the  owner  or  occupier  of  the  said  lands 

from  and  out  of  which  the  said  sheep  so  escaped  or  strayed  into  and 

upon  the  said  railway  as  aforesaid. 

Demurrer  to  the  fourth  and  sixth  pleas,  assigning  for  causes, 
that  they  attempted  to  put  in  issue  mere  matter  of  law,  and 
did  not  traverse  or  deny  any  matter  of  fact,  or  raise  any  issue 
in  fact  which  could  be  tried  by  a  jury;  that  the  allegation  in 
the  declaration  that  it  was  the  duty  of  the  defendants  to  make 
and  erect  a  sufficient  fence  (to  maintain  the  fence  made  and 
erected  upon  the  said  lands)  was  not  a  substantive  allegation 
of  fact,  but  a  mere  allegation  of  an  inference  or  conclusion 
of  law,  which  could  not  be  tried  by  a  jury,  and  which  was  not 
traversable,  &c. 

Demurrer  to  the  seventh  plea,  assigning  for  causes,  that  the  said 
seventh  plea  was  an  argumentative  traverse  of  the  allegation  in  the 
declaration  that  the  plaintiff's  sheep  were  depasturing  and  lawfully 
being  in  and  upon  the  lands  from  and  out  of  which  they  escaped 
and  strayed  into  and  upon  the  railway,  and  contrary  to  the  rules  of 
good  pleading ;  that  the  said  seventh  plea,  and  the  matters  therein 
set  up  by  way  of  defence,  afforded  no  answer  to  the  action  ;  that, 
upon  the  pleadings,  it  must  be  taken,  as  against  the  defendants, 
that  the  plaintiff's  sheep  were  lawfully  being  in  and  upon  the  land 
out  of  which  they  strayed  and  escaped  on  to  the  defendants' 
railway ;  and  that  the  plaintiff  was  entitled  to  maintain  the  action, 
[  *166  ]  ^although  he  might  not  have  had  the  leave  or  licence  of  the  owner  or 
occupier  of  the  land  from  which  his  sheep  strayed  on  to  the 
defendants'  railway. 

The  defendants  joined  in  demurrer. 
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T.  Chitiy  {viiih.  whom  was  Byles,  Serjt.),  in  support  of  the     Rioketts 
demurrer :  ^^^ 

The  fourth  and  sixth  pleas  are  bad,  for  traversing  that  which  is    west  India 
a  mere  inference  of  law  from  the  facts  alleged  in  the  declaration  :  r^^^y  co 
Tnncer  v.  Chadwick  (I).     [He  read  the  68th  section  of  the  Railways 
Clauses  Consolidation  Act,   and  continued  :]  Taking    the  Act   of        [  1^7  ] 
Parliament  in  connection  with  the  declaration,  a  duty  is  shown  to 
be  cast  upon  the  defendants  to  make  and  maintain  fences  so  as  to 
prevent  injury  like  that  here  complained  of.     This  matter  was  very 
much  discussed  in  this   Court  in   the  recent  case  of  Brown  v. 
M<Ulett{2).     *     *     * 

(Jbrvis,  Ch.  J. :  If  there  may  be  a  liability,  by  agreement  or 
otherwise,  independently  of  the  Act  of  Parliament,  that  is  matter  of 
fact.  For  anything  that  appears,  independently  of  the  Act,  the 
plaintiflf  may  be  under  a  liability  to  maintain  his  fences.  The  case, 
then,  stands  thus  :  In  consequence  of  the  plaintiff's  defect  of  fences, 
his  sheep,  by  his  own  default,  escaped  into  another  person's  land 
adjoining  the  railway;  and  then,  through  the  default  of  the 
defendants,  they  strayed  thence  on  to  the  *railway,  and  were  killed,  [  •168  J 
The  plaintiff's  sheep  are  in  Whiteacre;  by  defect  of  his  fences,  they 
get  into  my  Blackacre ;  and,  by  my  defect  of  fences,  they  get  into 
Greenacre,  and  there  fall  into  a  pit,  and  are  killed  :  who  is  liable 
for  that?) 

Not  the  owner  of  Greenacre,  certainly ;  nor  the  owner  of  Blackacre, 
who  was  not  bound  to  fence  against  Whiteacre.  But  the  statute 
creates  a  duty  here. 

(Cbbsswell,  J. :  You  are  in  this  diflSculty.  The  Railway  Company 
are  bound  to  protect  by  sufficient  fences  the  owners  and  occupiers 
of  lands  adjoining  the  railway  :  you  are  not  the  owner  or  occupier 
of  the  adjoining  land,  you  are  there  as  a  trespasser.) 

L\ncc€tt  V.  The  York  and  North  Midland  Railway  Company  ifl),  is 
somewhat  applicable.  There,  in  case  against  the  defendants  for 
not  keeping  gates  closed  across  a  highway  which  crossed  the 
railway  on  a  level  (pursuant  to  the  5  &  6  Vict.  c.  55,  s.  9),  whereby 
two  horses  of  the  plaintiff  ''  then  lawfully  being  on  the  said  high- 
way," strayed  upon  the  railway,  and  were  killed,  the  defendants 

(1)  43   E.   R.   659   (3  Bing.  N.  C.  (2)  75  R.  R.  80G  (5  C.  B.  599). 

314;.  \}\)  83  R.  R.  030  (16  Q.  B.  610). 
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RI0KETT8     traversed  that    the  horses  ^ere    lawfully  on    the  highway.     It 

The         appeared  that  the  horses,  having  been  put  into  a  field  of  the 

Wm?Ikwa    plaii^tifif'Sjthe  fences  of  which  were  sufficiently  sound  for  ordinary 

DocKBaco.     purposes,  had  accidentally   escaped,  and  got  into  a   public  road, 

and  thence  along  the  highway  through  the  gate  upon  the  line  of 

railway :  and  it  was  held,  that,  as  against  the  Company,  the  horses 

[  1<J»  ]       were  lawfully  upon  the  highway.     *     *     So,  here,  as  against  the 

defendants,  the  sheep  were  lawfully  upon  the  adjoining  land. 

(Jbbvis,  Gh.  J. :  Suppose  the  owner  of  a  small  close  adjoining 
the  railway,  agrees  with  the  Company  to  dispense  with  fences,  under 
the  proviso  at  the  end  of  s.  68,  and  the  plaintiff's  sheep,  through 
his  defect  of  fences,  got  on  to  that  close,  and  thence  to  the  railway, 
— would  the  Company  be  responsible  for  their  destruction  ?) 

That  proviso  applies  to  "  accommodation  works,"  such  as  gates, 
bridges,  arches,  culverts,  and  passages,  but  not  to  "  fences." 

^Talfourd,  J. :  The  facts  of  this  case  are  nearly  identical  with 
those  in  Sharrod  v.  The  London  and  North- JVestem  Railway 
Company  (i).) 

As  to  the  seventh  plea, — waiving  all  formal  objections,  and 
assuming  that  the  sheep  of  the  plaintiff  escaped  out  of  the 
plaintiff 's  close  by  reason  of  the  defect  of  fences  which  the 
plaintiff  was  bound  to  keep  in  repair,  it  is  submitted,  upon  the 
authority  of  Faivcett  v.  The  York  and  North  Midland  Raihcay 
Company,  and  on  principle,  that  it  is  not  competent  to  the 
defendants  to  set  up  as  a  defence,  that  the  sheep  were  not  lawfully 
in  the  close  of  the  Great  Northern  Railway  Company.  Daries  y. 
Mann  (2)  and  Barnes  v.  Ward  (3)  are  distinct  authorities  to  show  that 
the  plaintiff  is  not  precluded  from  recovering  for  the  injury  he  has 
sustained,  because  he  himself  may  to  a  certain  extent  have  been  a 
trespasser. 

J.  Brown,  contra : 

[  •170  ]  The  defendants,  under  the  circumstances,  *incurred  no  liability, 

either  statutory  or  common-law.  The  duty  upon  which  this  action 
is  founded,  is,  a  duty  to  fence  against  some  specific  party  or  parties : 
there  is  no  instance  to  be  found  of  a  duty  to  fence  generally  against 
all  mankind.     The  precedents  are  to  be  found  in  Lilly's  Entries,  70, 

(1)  4  Ex.  580.  (3)  82  R.  E.  375  (9  C.  B.  39-). 

(2)  62  K.  B.  698  (10  M.  &  W.  5:16). 
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Heame's  Pleader,  61,  Morgan's  Vade  Mecum,  Vol.  8,  p.  639,  and     Rickbtts 

2  Chitty  on  Pleading,  7th  edit.  p.  591  (a).     In  Dovaston  v.  Payne  (i),         the 

it  was  held  that  a  plea  in  bar  of  an  avowry  for  taking  cattle   wj^ismA 

damage-feasant,  that  the  cattle  escaped  from  a  public  highway  into     Docks  &c. 

the  locus  in  quo,  through  the  defect  of  fences,  must  show  that  they 

were  passing  on  the  highway  when  they  escaped  ;  it  is  not  sufficient 

to  state,  that,  being  in  the  highway,  they  escaped.    Heath,  J., 

there  says  :  '*  The  law  is  as  my  brother  Williams  has  stated,  that, 

if  cattle  of  one  man  escape  into  the  land  of  another,  it  is  no  excuse 

that  the  fences  are  out  of  repair,  if  they  were  trespassers  in  the 

places  from  whence  they  come.    If  it  be  a  close,  the  owner  of  the 

cattle  must  show  an  interest  or  a  right  to  put  them  there.    If  it  be 

a  way,  he  must  show  that  he  was  lawfully  using  the  *way ;  for,  the       C  *^^i  3 

property  is  in  the  owner  of  the  soil,  subject  to  an  easement  for  the 

benefit  of  the  public.    But,  on  this  plea,  it  does  not  appear  whether 

the  cattle  were    passing   and   repassing,  or   whether   they   were 

trespassing  on  the  highway ;  the  words  used  are  entirely  equivocal." 

That  case  in  substance  decides  this. 

(Jebvis,  Ch.  J.,  referred  to  Fitz.  N.  B.  128,  note  (a),  "If  A.  be 
bound  to  inclose  against  B.,  and  B.  against  C,  and  beasts  escape 
out  of  the  land  of  C.  into  the  land  of  B.,  and  thence  into  the  land 
of  A.,  A.  shall  not  have  trespass  against  G.  But,  if  A.  be  bound  to 
inclose  against  B.,  and  the  beasts  of  B.  escape  into  the  lands  of  A., 
and  thence  into  the  land  of  one  D.  a  stranger,  there  D.  shall  have 
trespass,  and  B.  be  put  to  a  cui-id  claudendd  against  A. ;  and  so  the 
books  P.  10  Edw.  IV.,  fo.  7,  pi.  19,  and  86  Hen.  VI.,  Barr.  68,  are  to 
)>e  reconciled.") 

Sir  Francis  Leke's  case  (2)  is  also  an  authority  to  show  that  the 
plaintiff  can  acquire  no  right  from  his  trespass.  In  all  the  cases, 
the  party  first  in  default  has  been  made  to  bear  the  loss :  Booth  v. 
JVilson  (3) ;  Poivell  v.  Salisbury  (4). 

(Williams,  J. :  No  doubt,  according  to  the  principles  of  the 
eommon  law,  the  defendants  in  Fawcett  v.  The  York  and  North 
Midland  Railway  Company  would  not  have  been  liable.  The 
question  is,  whether  the  statute  imposes  a  more  extensive  liability.) 

Kothing  can  be  more  plain  than  the  language  of  the  8  &  9  Vict. 
t.  20,  8.  68 :  it  is  only  the  owners  or  occupiers  of  the  adjoining 

(1)  3  B.  B.  497  (2  H.  Bl.  628).        (3)  18  R.  R.  431  (1  B.  &  Aid.  59). 

(2)  3  Dyer,  365  a.  (4)  31  R.  B.  607  (2  Y.  &  J.  391). 
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Railway  Co. 


[•172] 


lands  who  are  interested  in  the  making  or  maintenance  of  the  rail- 
way fences.  The  statate  did  not  intend  to  impose  upon  Railway 
Companies  a  greater  degree  of  liability  than  the  old  prescriptive 
common-law  obligation.  The  rule  of  law  is  thus  laid  down  in  the 
notes  to  Pomfret  v.  liicroft  (1) :  "  The  general  rule  of  law,  is,  that 
I  am  bound  to  take  care  that  my  beasts  do  not  trespass  on  the  land 
of  my  neighbour,  and  he  is  only  bound  to  take  care  that  his  *^cattle 
do  not  wander  from  his  land  and  trespass  on  mine:  Tenant  v. 
Goldtvin  (2);  Churchill  v.  Evans  (3) ;  Boyle  v.  Tamlyn  (4) ;  and  there- 
fore this  kind  of  action  will  only  lie  against  a  person  who  can  be 
shown  to  be  bound  by  prescription,  or  special  obligation,  to  repair 
the  fences  in  question  for  the  benefit  of  the  owner  or  occupier  of 
the  adjoining  land.  And  no  man  can  be  bound  to  repair  for  the 
benefit  of  those  who  have  no  right.  Therefore,  the  plaintiff  cannot 
recover  for  the  damage  occasioned  to  his  cattle  by  their  escape 
from  the  adjoining  close  through  the  defect  of  the  defendant's 
fences,  unless  the  plaintiff  had  an  interest  in  that  close,  or  a  licence 
from  the  owner  to  put  them  there ;  or,  if  they  escaped  from  an 
adjoining  highway,  unless  they  were  lawfully  using  the  highway, 
that  is,  passing  and  repassing  there:  Dovaston  v.  Payne  (5).  The 
ancient  remedy  was,  by  the  writ  de  curia  claudendd,  which  lay  for 
the  tenant  of  the  freehold  against  another  tenant  of  the  land 
adjoining,  to  compel  him  to  make  a  fence  or  wall,  which  he  ought 
by  prescription  to  make,  between  his  land  and  the  plaintiff's.  This 
writ  was  abolished  by  the  3  &  4  Will.  IV.  c.  27,  s.  36."  The 
circumstance  of  the  use  made  by  the  Company  of  their  railway 
involving  more  than  ordinary  risk,  cannot  justify  the  imposition 
upon  them  of  a  larger  degree  of  responsibility  than  the  Act  of 
Parliament  prescribes  :  Rex  v.  Pea$e  (6). 

(Jebvis,  Ch.  J. :  The  duty  the  breach  of  which  is  charged  here, 
can  only  be  due  to  an  individual :  no  indictment  would  lie.) 

To  bring  this  case  within  Barnes  v.  Ward  (7)  and  the  class  of  cases 
upon  which  it  is  founded:  Blythe  v.  Topham(B),  Bird  v.  Holbrook  (9). 
Sarch  v.  Blackbum(io),  Lynch  v.  Nurdin{\i)y  and  Jordin  v.  Crump  (12>, 


(1)  1  Wms.  Saund.  322  a. 

(2)  6  Mod.  314. 

(3)  10  R.  R.  600  (1  Taunt  529). 

(4)  30  B.  K.  343  (6  B.  &  C.  329). 

(5)  3  R.  R.  497  (2  H.  Bl.  527). 

(6)  38  R.  R.  207  (4  B.  &  Ad.  30). 

(7)  82  R.  R.  375  (9  C.  B.  392). 


(8)  1  RolL  Abr.  88 ;  Cro.  Jac  158. 

(9)  29  R.  R.  657  (4  Bing.  628). 

(10)  34  R.  R.  805  (4  Car.  &  P. 
297). 

(11)  55R.R.  191  (IQ,  B.  29). 

(12)  8  M.  &  W.  782. 
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—the  plaintifif  should  *have  sbown  that  tlie  Company  had  been      Ricketts 

guilty  of  culpable  negligence,  or  of  some  invasion  of  the  plaintiff's         thb 
.  1  i  East  and 

"6°'-  West  India 

DOOKB  &c. 

T.  Chitiy,  in  reply :  Railway  Co. 

[  *173  1 

The  statute  clearly  meant  to  impose  upon  the  Company  a  more 
extensive  liability  tban  that  imposed  by  the  common  law.  It  may 
be  that  the  plaintiff's  sheep  might  have  been  distrainable  dumage- 
feasant ;  but  that  does  not  afford  an  excuse  to  the  defendants  for 
the  violation  of  their  duty :  Vere  v.  Lord  Cawdor  (i). 

Jbbvis,  Ch.  J. : 

I  am  of  opinion  that  the  defendants  are  entitled  to  the  judgment 
of  the  Court.     This  is  a  case  of  considerable  importance,  though  in 
my  judgment  one  of  no  very  considerable  difficulty ;   and   the 
counsel  have  very  properly  disencumbered  it  of  all  technicalities, 
in  order  that  it  may  be  disposed  of  on  its  merits.     The  admitted 
facts  are  these,  viz.  that  the  Company  were  bound  to  make  and 
maintain  fences  in  the  terms  of  the  statute  ;  that  the  plaintiff  was 
the  owner  of  a  close  adjoining  a  close  belonging  to  the  Great 
Northern  Railway  Company  which  abutted  upon  the  defendants' 
railway,  the  fences  of  which  close  of  the  plaintiff,  he,  the  plaintiff, 
was  bound  to  repair;  and  that,  by  defect  of  his  fences,  the  plaintiff's 
sheep  escaped  into  the  adjoining  close,  and  thence  passed  on  to  the 
defendants'  railway,  in  consequence  of  the  want  of  a  fence  between 
it  and  the  close  of  the  Great  Northern  Railway  Company,  and  were 
killed.     There  is  no  allegation  that  the  accident  could  have  been 
avoided,  or  that  the  Company  had,  by  themselves  or  their  servants, 
been  guilty  of  any  negligence  in  that  respect.     It  is  admitted  that 
the  Company  were  bound  to  repair  as  against  the  owners  of  the 
adjoining  *lands ;  but  it  is  insisted  that  the  plaintiff  under  these       [  ^174  ] 
circumstances  is  not  entitled  to  recover.     The  rule  upon  the  subject 
is  well  laid  down  in  the  notes  to  Pomfret  v.  Ricroft{2)\  "The  general 
rule  of  law  is,  that  I  am  bound  to  take  care  that  my  beasts  do  not 
trespass  on  the  land  of  my  neighbour,  and  he  is  only  bound  to  take 
care  that  his  cattle  do  not  wander  from  his  land,  and  trespass  on 
mine  :    Tenant  v.   Goldwin  (s) ;   Churchill  v.  Evans  (4)  ;  Boyle   v. 
Tamlyn  (6) :  and  therefore  this  kind  of  action  will  only  lie  against 
a  person  who  can  be  shown  to  be  bound  by  prescription  or  special 

(1)  11  E.  R.  268  (11  East,  568).      (4)  10  R  B.  600  (1  Tauut.  529). 

(2)  1  Wms.  Saund.  322  a.  (5)  30  B.  B.  343  (6  B.  &  C.  329). 

(3)  6  Mod.  314. 


672  1852.    C.  P.     12  C.  B.  174—175.  [r.iu 


BicKRTs     obligation  to  repair  the  fences  in  question  for  tlie  benefit  of  the 

Ths         owner  or  occupier  of  the  adjoining  land.    And  no  man  can   be 

Wra?lwmA   ^^°^  ^^  repair  for  the  benefit  of  those  who  have  no  right.    There- 

Docks  ka.     fore  the  plaintiff  cannot  recover  for  the  damage  occasioned  to  his 
Railway  Co.  ^ 

cattle  by  their  escape  from  the  adjoining  close  through  the  defect 

of  the  defendant's  fences,  unless  the  plaintiff  had  an  interest  in  that 
close,  or  a  licence  from  the  owner  to  put  them  there."  Applying 
that  rule  to  the  facts  of  the  present  case, — had  the  plaintiff  any 
right  to  have  his  sheep  on  the  land  adjoining  the  defendants' 
railway  ?  It  is  admitted  that  they  were  there,  not  by  right,  nor 
under  any  licence  from  the  owners  of  the  close,  but  through  a 
breach  of  duty  on  the  part  of  the  plaintiff  himself.  It  is  clear,  that, 
if  the  defendants  are  only  liable  to  repair  so  as  to  protect  the 
owners  of  the  adjoining  lands,  the  plaintiff  cannot  maintain  this 
action. 

The  next  question  is,  in  what  respect  does  the  statute  vary  the 
ordinary  common-law  liability.  It  seems  to  me,  that,  so  far  from 
varying  the  responsibility  of  the  defendants,  the  statute  has  most 
properly  taken  the  common-law  rule  as  the  measure  of  their  liability. 
[  *175  ]  The  68th  section  enacts  that  the  Company  shall  make  and  ^main- 
tain '^  sufficient  posts,  raUs,  hedges,  ditches,  mounds,  or  other 
fences  for  separating  the  land  taken  for  the  use  of  the  railway  from 
the  adjoining  lands  not  taken,  and  protecting  such  lands  from 
trespass,  or  the  cattle  of  the  owners  or  occupiers  thereof  from 
straying  thereout  by  reason  of  the  railway."  It  seems  to  me  that 
this  liability  is  not  more  extensive  than  the  ordinary  common-law 
one.  It  is  said,  that,  in  adopting  this  view,  we  shall  be  conflicting 
with  the  decision  of  the  Court  of  Queen's  Bench  in  Fawcett  v.  Th^ 
Yoi*k  and  North  Midland  Railway  Company,  That,  however,  is  not 
so.  The  Court  there  held,  that,  independently  of  the  common  law, 
the  statute  6  &  6  Vict.  c.  55,  s.  9,  imposed  upon  the  Company  an 
unqualified  and  unlimited  obligation  to  keep  the  gates  at  the  ends 
of  level  crossings  closed  against  all  persons  or  cattle  upon  the  high- 
way, whether  lawfully  there  or  not,  and  that  they  were  liable  to  an 
action  for  an  injury  arising  from  a  breach  of  that  duty. 

In  the  third  place,  it  was  insisted,  that,  even  if  there  was  no 
common-law  liability,  and  the  statute  imposed  on  the  defendants  no 
additional  duty,  the  dangerous  nature  of  the  trade  carried  on  by 
the  defendants  cast  upon  them  an  obligation  to  adopt  more  than 
ordinary  precautions.  Rex  v.  Pease,  however,  is  a  distinct  authority 
the  other  way.     The  Legislature  has  authorised  the  formation  of 
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the  railway,  and  has  done  all  it  thought  necesgary  to  protect  the     riokbtts 

public,  and  the  adjoining  landowners,  by  requiring  the  Company  to        xhb 

fence  off  the  land  adjoining  the  railway.    For  these  reasons,  it    ^^j^^^^ 

seems  to  me  that  the  defendants  are  entitled  to  the  judgment  of  the     dooks  &o. 
^       .  Railway  Co. 

Court 

Grbsswbll,  J. : 

I  am  entirely  of  the  same  opinion.  I  think  it  quite  plain  that  the 
plaintiff  cannot  be  entitled  to  recover,  upon  the  state  of  facts  which 
we  are  now  called  upon  to  consider.  There  is  no  complaint  here 
*that  the  defendants  conducted  their  business  in  a  negligent  [  *176  ] 
manner.  The  case  of  Rex  y.  Pease  (l)  is  a  strong  authority  to  show, 
that,  the  Legislature  having  legalised  railways,  they  are  not  subject 
to  any  liability  beyond  the  ordinary  common-law  liability,  except 
where  the  Legislature  has  thought  fit  to  impose  it.  It  seems  to  me 
that  the  duty  or  obligation  cast  upon  this  Company  by  the 
8  <&  9  Vict.  c.  20,  s.  68,  for  the  protection  of  the  owners  or  occupiers 
of  the  adjoining  lands,  is  co-extensive  with,  and  goes  no  further 
than,  the  prescriptive  liability  of  the  servient  tenant.  That  being 
so,  sheep  trespassing  upon  a  close  adjoining  the  railway  are  not 
within  the  protection. 

Williams,  J. : 

I  am  of  the  same  opinion.  The  principle  of  the  common  law  and 
the  authorities  upon  this  subject  are  placed  in  a  very  clear  point  of 
view  in  the  case  of  Davaston  v.  Payne  (2).  Here,  the  plaintiff's  sheep, 
it  is  conceded,  had  escaped  into  an  adjoining  close,  through  the 
plaintiff's  own  default,  and  were  there  trespassing.  The  only 
question,  therefore,  is,  whether  the  liability  thrown  upon  the  defen- 
dants by  the  statute,  is  limited  to  the  common-law  obligation  to 
fence  against  the  adjoining  lands,  or  is  a  general  liability  to  fence 
against  all  the  world,  so  as  to  bring  this  case  within  the  principle 
of  Fawcett  v.  The  York  and  North  Midland  Railway  Company,  I 
am  of  opinion  that  the  Act  of  Parliament  creates  no  such  general 
duty,  but  only  a  duty  as  between  the  Company  and  the  owners  of 
the  adjoining  lands,  and  those  in  privity  with  them ;  and  that  a 
stranger,  as  this  plaintiff  is,  cannot  found  an  action  upon  an  alleged 
breach  of  that  duty. 

Talfoukd,  J.,  concurred. 

Judgment  for  the  dejendants^ 

(1)   38  E.  R  207  (4  B.  &  Ad.  30).  (2)  3  R.  B.  497  (2  H.  Bl.  527). 
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isB«.  NOVELLO   V.  SUDLOW(l). 

^^^^'        (12  C.  B.  177—190 ;  S.  C.  21  L.  J.  C.  P,  169 ;  16  Jur.  689 ;  19  L.  T.  O.  S.  166). 

[  177  ]  By  the  2nd  section  of  the  Copyright  Act,  5  &  6  Vict  c.  45,  "  copyright " 

is  defined  to  be  **  the  sole  and  exclusive  liberty  of  piintiiig  or  otherwise 
multiplying  copies "  of  any  book,  &c. :  subsequent  sections  regulate  the 
duration  of  copyright;  and  s.  25  enacts  that  *'it  shall  be  deemed  personal 
property,  transmissible  by  bequest,  and,  in  case  of  intestacy,  be  subject 
to  the  law  of  distribution." 

The  15th  section  enacts,  ''that,  if  any  person  shall,  in  any  part  of  the 
British  dominions,  print,  or  cause  to  be  printed,  either  for  sale  or  exporta- 
tion, any  book  in  which  there  shall  be  subsisting  copyright,  without  the 
consent  in  writing  of  the  proprietor  thereof,  or  shall  import  for  sale  or  hire 
any  such  book  so  haying  been  unlawfully  printed,  from  parts  beyond  the 
sea,  or,  knowing  such  book  to  have  been  so  unlawfully  printed  or  imported, 
shall  sell,  publish,  or  expose  to  sale  or  hire,  or  cause,  &c.,  or  shall  have  in 
his  possession  for  sale  or  hire,  any  such  book  so  unlawfully  printed  or 
imported,  without  such  consent  as  aforesaid,  shall  be  liable  to  a  special 
action  on  the  case  at  the  suit  of  the  proprietor  of  such  copyright :  " 

Held,  that  a  publication  of  a  piece  of  music,  not  for  sale  or  hire,  but  by 
the  gratuitous  distribution  of  lithographed  copies  amongst  the  members  of 
a  musical  society,  was  a  publication  for  which  the  defendant  was  liable, — a^^ 
for  an  invasion  of  the  property  of  the  proprietor  therein, — independently  of 
the  15th  section  of  the  statute. 

This  was  an  action  upon  the  case  for  an  alleged  infringement  by 
the  defendant  of  the  plaintiff's  copyright  in  a  musical  composition 
called  ••  Benedict's  Part-Song^  The  Wreath." 

The  declaration  alleged  that  the  plaintiff  was  the  proprietor  of 
the  copyright  of  the  said  musical  composition,  and  had  sold  and 
printed  and  published  for  sale  divers  copies  thereof,  and  that  the 
defendant,  without  his  consent,  caused  to  be  printed,  lithographed, 
and  published  divers  copies  of  the  said  part-song,  contrary  to  the 
form  of  the  statute,  &c. 

The  defendant  pleaded  Not  guilty,  delivering  with  his  plea  a 
notice  that  he  should  object  at  the  trial  that  he  had  not  committed 
any  infringement  of  the  plaintiff's  copyright  in  the  musical 
composition  in  question. 

The  following  case  was  slated,  by  consent,  for  the  opinion  of  ibis 
Court : 

The  plaintiff  was  publisher  and  proprietor,  as  assignee,   of  a 
musical  periodical  called  '*  Novello's  Part-Song  Book,"  duly  regis- 
tered at  Stationers'  Hall,  under  the  provisions  of  the  5  &  6  Vict.  c.  45. 
[  Mrs  ]  In  May,  1860,  a  musical  composition,  with  accompanying  *  words, 

called  *'  Benedict's  Part-Song,  The  Wreath,"  was  published  amongst 

(1)  Followed  in  Ayer  v.  Penfnsuiar  589;  Wdrtie  A  Co.  v.  Sed»hm  {\SS}^\ 
and  Onti,tal  Stetim  Naviyation  Co.  39  Oh.  D.  73, 57  L.  J,  Ch.  689, — J.  G.  P 
(18»4)  26  Ch.  D.  637, 641,  53  L.  J.  Ch. 
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other  things  in  the  said  periodicai,  and  the  part  which  contained     Novbllo 
that  song  was  sold  by  the  plaintiff  until  and  after  August,  1850.  sudlow. 

The  Liverpool  Philharmonic  Society,  consisting  of  several 
hundred  persons,  was  established  for  the  purpose  of  giving 
concerts  and  musical  performances  for  the  gratification  of  the 
members,  and  for  the  promotion  of  music,  and  not  as  a  source 
of  profit  to  the  members,  who  performed  gratuitously.  There 
was  a  committee  of  management  selected  from  the  members; 
and,  in  August,  1850,  the  defendant,  as  one  of  the  committee, 
had  the  management  of  a  concert  at  which  the  vocal  music  was 
performed  by  two  hundred  and  fifty  members  of  the  society. 
Many  persons  not  members  were  admitted  to  the  concert,  on 
payment  of  a  fixed  price.  It  had  been  resolved  that  ''  Benedict's 
Part-Song,  The  Wreath,"  should  form  part  of  the  performance; 
and  the  librarian  of  the  society,  by  order  of  the  committee,  pro- 
vided the  performers  with  music  at  the  expense  of  the  society. 
The  librarian,  by  the  defendant's  directions,  copied  separately 
from  the  monthly  number  of  the  plaintiff's  work,  which  had 
been  purchased  from  the  plaintiff,  and  belonged  to  the  society, 
the  respective  musical  parts  of  the  bass,  soprano,  tenor,  and 
alto  of  the  song  in  question,  which  in  that  work  were  printed 
together.  He  caused  the  separate  copies  so  made  to  be  traced 
on  separate  stones,  at  the  expense  of  the  society,  and  as  many 
impressions  to  be  struck  off  as  there  were  members  of  the  society 
about  to  perform,  and  no  more.  This  was  done  solely  for  the 
purpose  of  the  concert,  and  without  any  intention  to  sell  or  let  out 
to  hire  those  impressions,  or  to  use  them  otherwise  than  at  the 
society's  concerts.  After  these  impressions  had  been  struck  off, 
the  tracings  on  the  stones  were  effaced.  After  the  concert,  the 
copies  remained  in  the  custody  *of  the  society,  and  were  never  [  *179  ] 
used  on  any  other  occasion,  or  in  any  other  manner. 

The  defendant  contended  that  these  facts  disclosed  no  cause  of 
action,  and  that  the  declaration  was  bad.  The  question  for  the 
opinion  of  the  Court,  was,  whether  the  circumstances  so  stated 
showed  a  sufficient  cause  of  action,  and  whether  the  declaration 
could  be  sustained. 

Phipson,  for  the  plaintiff : 

The  proposition  to  be  maintained  by  the  defendant  in  this  case, 
is,  that  no  action  lies  for  the  multiplying  copies  of  a  work  without 
tbe  author's  consent,  unless  it  is  done  for  sale  or  exportation,  so  as 

43—2 
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NoTSMiO      to  bring  the  case  within  the  15th  section  of  the  Ciopjright  Act, 
SuoLow.      5  &  6  Vict.  c.  45.    The  Ist  section  of  that  Act  recites  that  it  was 
''  expedient  to  amend  the  law  of  copyright,  and  to  afford  greater 
encouragement  to  the  production  of  literary  works  of  lasting  benefit 
to  the   world,"  and  repeals  the  former  Acts  of  8   Anne,  c.  19, 
41  Geo.  III.  c.  107,  and  54  Geo.  III.  c.  156.    The  interpretation 
clause,  s.  2,  enacts,  amongst  other  things,  *'  that,  in  the  construc- 
tion of  tliis  Act,  the  word  '  book  '  shall  be  construed  to  mean  and 
include  every  volume,   part,   or  division  of  a  volume,  pamphlet, 
sheet  of  letter-press,  sheet  of  music,  map,  chart,  or  plan,  separately 
published ;  and  that  the  word  '  copyright '  shall  be  construed  to 
mean  the  sole  and  exclusive  liberty  of  printing  or  otherwise  multi- 
plying copies  of   any  subject  to  which  the  said  word  is  herein 
applied."    The  8rd  section  gives  the  author,  and  his  assigns,  the 
sole  and  exclusive  right  of  printing  or  otherwise  multiplying  copies 
of  his  work,  for  the  natural  life  of  the  author,  and  seven  years 
[  *180]       after.     Then  the  15th  ^section  enacts,  ''  that,  if  any  person  shall, 
in  any  part  of  the  British  dominions,  print  or  cause  to  be  printed, 
either  for  sale  or  exportation,  any  book  in  which  there  shall  be 
subsisting  copyright,  without  the  consent  in  writing  of  the  pro- 
prietor thereof,  or  shall  import  for  sale  or  hire  any  such  book  so 
having  been  unlawfully  printed  from   parts  beyond  the  sea,  or, 
knowing  such  book  to  have  been  so  unlawfully  printed  or  imported, 
shall  sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be  sold, 
published,  or  exposed  to  sale  or  hire,  or  shall  have  in  his  possession 
for  sale  or  hire,  any  such  book  so  unlawfully  printed  or  imported, 
without  such  consent  as  aforesaid,  such  offender  shall  be  liable  to  a 
special  action  on  the  case  at  the  suit  of  the  proprietor  of  such 
copyright,  to  be  brought  in  any  court  of  record  in  that  part  of  the 
British  dominions  in  which  the  offence  shall  be  committed,'*  &c. 
The  question  is,  whether  that  section  so  far  controls  the  common- 
law  right  to  bring  an  action  for  an  infringement,  as  to  limit  it  to 
the    particular    circumstances    mentioned    in    that    sectioa.      In 
Comyns's  Digest,   Action   upon   Statute   (A.   2),  it  is  laid  down, 
upon  the  authority  of  Lord  Holt,  that,  "  in  all  cases  where  a  man 
has  an  advantage  given  to  him  by  force  of  an  Act  of  Parliament^ 
he  shall  have  a  remedy  for  it  by  common  law,  without  the  aid  of 
a  court  of  equity."     Since  the  cases  of  Millar  v.   Taylor  (i)  and 
Donaldsons  v.  Becket  (2),  it  seems  probable  that  the  autbor*8  right 
is  only  secured  by  statute. 

(I)  4  Burr.  2303.  (2)  4  Burr.  2408;  7  Br.  P.  C.  b^. 
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(Talfourd,  J. :  *The  great  majority  of  the  Judges  in  that  case      Novello 
thought  that  there  was  copyright  at  common  law,  and  that  it  was     sudlow. 
limited  by  the  statute  of  Anne ;  and  so  the  House  of  Lords  held.       [  *i8i  ] 
Copyright  was  dealt  with  as  property  long  before  the  statute  of 
Anne.) 

If  sOy  this  is  not  a  mere  right  now  for  the  first  time  created. 

(Jbrvis,  Ch.  J. :  You  had  better  assume,  for  the  purpose  of  your 
argument,  that  there  is  no  copyright  at  common  law.) 

The  remedy  given  by  s.  15  of  the  now  existing  Act  is  far  less 
extensive  than  the  right  conferred  by  s.  2.  It  only  applies  to  the 
piratical  multiplication  of  copies  for  sale  or  exportation,  or  the 
importation  of  copies  unlawfully  printed  abroad,  or  the  sale, 
publication,  or  exposure  to  sale  or  hire  of  copies  known  to  have 
been  unlawfully  printed  or  imported.  The  16th  section, — which 
requires  notice  of  objections  to  be  delivered  by  the  defendant  *'  in 
any  action  brought  within  the  British  dominions  against  any  person 
for  printing  any  such  book  for  sale,  hire,  or  exportation,  or  for 
importing,  selling,  publishing,  or  exposing  to  sale  or  hire,  or 
causing  to  be  imported,  sold,  published,  or  exposed  to  sale  or  hire, 
any  such  book,*' — does  not  apply  to  a  case  like  this.  [He  cited 
Beckjord  v.  Hood  (i)  and  The  North  and  South  ShieUls  Feii-y  Co.  v. 
Barker  (2).] 

(Jbrvts,  Ch.  J. :  If  I  honestly  sell  a  book  unlawfully  printed  in       [  i^^^] 
England,  am  I  liable  ?) 

It  would  seem  not:  the  statute  is  evidently  aimed  at  persons 
knowingly  offending.  In  Rex  v.  Harris  (3),  Ashhurst,  J.,  says : 
'*  It  is  a  clear  and  established  principle,  that,  where  a  new  offence 
is  created  by  an  Act  of  Parliament,  and  a  penalty  is  annexed  to  it 
by  a  separate  and  substantive  clause,  it  is  not  necessary  for  the 
prosecutor  to  sue  for  the  penalty ;  but  he  may  proceed  on  the  prior 
clause,  on  the  ground  of  its  being  a  misdemeanour." 

(Jervis,  Ch.  J. :  Where  a  statute  gives  a  particular  remedy,  does 
it  not  restrict  *the  common-law  remedy  ?)  [  *^8*  ] 

In  the  case  only  to  which  the  specific  provision  applies. 

(1)  4  U.  B.  527  (7  T.  B.  620).  (3)  2  B.  B.  358  (4  T.  B.  202). 

(2)  76  R  R  531  (2  Ex.  136). 
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KoTKLLo  IViUes,  contra  : 

r. 

SvDLow.  The  Legislature  has  precisely  defined  the  amount  of  protection 
that  authors  may  receive,  with  a  just  regard  for  the  rights  of  the 
public. 

(Jbbtis,  Gh.  J. :  The  preamble  shows  that  the  object  contemplated 
by  the  Legislature,  was,  to  give  greater  encouragement  to  authors, 
in  consideration  of  the  "  lasting  benefit "  the  public  enjoy  from 
their  productions.) 

It  is  unnecessary  now  to  discuss  the  question  so  elaborately  argued 
in  Millar  v.  Taylor, — it  being  conceded  that  the  statute  embraces 
the  whole  law  upon  the  subject. 

(Jbrvis,  Ch.  J.:  That  is  too  liberal  a  construction  of  Mr. 
Phipson's  concession.) 

Beckfard  v.  Hood  was  not  relied  on  as  showing  that  any  common- 
law  right  remains  ;  but  merely  to  show,  that,  under  the  statute  of 
8  Anne,  c.  19,  the  common -law  remedy  for  a  violation  of  the 
author's  right  within  the  period  limited  for  the  duration  of  copy- 
right, was  not  taken  away.  It  is  unnecessary  to  dispute  that ;  nor 
is  it  necessary  to  dispute  the  general  proposition  for  which  Com. 
Dig.  Action  upon  Statute  (A.  2),  is  referred  to,  or  the  doctrine  laid 
down  in  Rex  v.  Haii-is  and  The  North  and  South  Shield*  Ferry 
Company  v.  Barker.  It  may  be  admitted,  that,  if  the  statute  now 
under  consideration  imposed  a  penalty  only,  it  would  not  preclude 
the  author  from  maintaining  an  action  upon  the  case  for  the 
damages  he  may  have  sustained  by  reason  of  the  infringement: 
and  that  concession  disposes  of  all  the  authorities  which  have  been 
cited.  The  real  question  is,  whether  the  section  which  gives  a 
remedy  for  piracy  (s.  15),  is  explanatory  of  the  previous  sections,  in 
one  of  which  (s.  2)  "  copyright  "  is  defined,  and  in  the  other  (s.  8) 
its  endurance  is  provided  for ;  or  whether  the  provision  is  cumu- 
lative. The  16th  section,  it  must  be  confessed,  is  somewhat 
[*185]  obscure:  but  the  16th  section  is  not  confined  *  to  "printing;**  it 
applies  to  any  mode  of  multiplying  copies :  and  the  17ib  section 
shows  clearly  *  *  that  the  Legislature  did  not  intend  to  inter- 
fere with  persons  who  were  not  moved  with  a  desire  of  profit  The 
statute  5  &  6  Vict.  c.  45,  is  the  compact  between  the  author  and 
the  public. 
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(Williams,  J. :  Lord  Campbell,  giving  the  judgment  of  the  Novbllo 
Court  of  Error,  in  Boosey  v.  Jeffreys (i),  says:  "  The  firgt  question  sudlW. 
discussed  before  us,  was,  whether  authors  have  a  copyright  in  their 
works  at  common  law.  This  is  not  essential  for  our  determination 
of  the  present  case.  If  it  were,  we  are  strongly  inclined  to  agree 
with  Lord  Mansfield  and  the  great  majority  of  the  Judges,  who,  in 
Millar  v.  Taylor  and  Donaldsong  v.  Becket,  declared  themselves  to 
be  in  favour  of  the  common«law  right  of  authors." 

Jbbvis,  Ch.  J. :  The  Court  of  Exchequer,  in  Booaey  v,  Purday  (2), 
•took  the  other  view,  and  agreed  with  the  minority  in  Miliar  v,       [  *^^®  ] 
TayUyr.) 

Phipson,  in  reply : 

Assuming,  though  not  conceding,  that  the  common-law  right  of 

the  author  is  merged  in  the  statute,  the  remedy  provided  by  the 

15th  section  clearly  is  not  the  only  remedy  he  has  for  the  invasion 

of  his  right.    For  what  is  not  specifically  provided  for  in  that 

section,  the  author  may  still  resort  to  his  common*law  remedy  by 

an  action  for  damages.     The  15th  section  does  not  embrace  all  the 

mischiefs  the  statute  was  meant  to  cure. 

Cur,  adv.  vult, 

Talfourd,  J.,  now  delivered  the  judgment  of  the  Court  : 

The  plaintiff  by  his  declaration  alleged  that  he  was  proprietor  of 
the  copyright  in  a  book,  being  a  musical  composition,  and  that, 
inrhile  such  copyright  was  subsisting,  the  defendant,  without  his 
consent,  wrongfully  printed,  lithographed,  and  published,  divers 
copies  of  the  same  work,  contrary  to  the  form  of  the  statute, 
whereby  the  sale  of  the  book  was  injured,  and  he,  as  proprietor  of 
the  copyright,  sustained  damage.  The  defendant  pleaded  Not 
guilty. 

The  parties,  by  consent,  stated  a  case,  in  which  the  sufficiency  of 
the  declaration,  and  the  effect  of  the  facts  agreed  on,  are  presented 
for  our  decision  The  effect  of  the  statement,  is,  that  the  defendant, 
a  member  of  a  Philharmonic  Society,  desiring  to  perform  the  music 
of  the  work  in  question  at  a  concert,  consisting  of  its  members  and 
of  persons  admitted  for  money,  caused  portions  of  the  plaintiff's 
work  to  be  lithographed  for  the  use  of  the  members  of  the  choir,  in 
number  two  hundred  and  fifty,  and  who  were,  without  the  consent 
of  tlie  proprietor  of  the  copyright,  supplied  with   *lithographed       [  '187  ] 

(1)  6   Ex.   680,  bn    (ee^  S,   C,  4         (2)  80  R  B>  495  (4  Ex.  146). 
a  L.  C.  816), 
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KovBLU)     parts  of    the    oomposition    to    a    correspondent    extent,  by   the 
suDLow.     defendant's  sanction. 

The  question  arising  on  the  declaration,  which  alleges  a  printing 
and  publishing,  without  alleging  that  the  publication  was  for  sale 
or  hire,  and  upon  the  facts,  is,  whether  the  multiplication  of  copies 
of  the  work  in  which  the  plaintiff  had  subsisting  copyright,  not 
being  for  sale  or  hire,  gave  a  right  of  action. 

The  case  was  argued  before  us,  on  both  sides,  with  an  abstinence 
from  the  consideration  of  the  question  left  undecided  by  the  case  of 
Millar  V.  Taylor,  whether,  at  common  law,  authors  have  copyright 
in  their  works :  the  learned  counsel  on  both  sides  agreed  in  con- 
sidering the  case  as  dependent  on  the  construction  to  be  applied  to 
the  statute  5  &  6  Vict.  c.  45,  whereby  the  previous  Acts  relating  to 
literary  copyright,  are  repealed,  and  the  term  they  had  defined  is 
extended ;  and  the  view  which  we  take  of  this  case  enables  us  to 
adopt  the  position  taken  by  the  parties,  and  to  decide  it  on  the 
construction  of  that  statute. 

The  interpretation  clause  of  that  Act,  which  precedes  its  other 
provisions,  enacts,  "  that  the  word  copyright  shall  be  construed  to 
mean  the  sole  and  exclusive  liberty  of  printing  or  otherwise 
multiplying  copies  of  any  subject  to  which  the  word  is  herein 
applied."  The  Srd  section  defines  the  duration  of  such  copyright ; 
several  subsequent  sections  treat  such  copyright  as  property ;  and 
section  25  enacts  that  "  it  shall  be  deemed  personal  property, 
transmissible  by  bequest,  and,  in  case  of  intestacy,  be  subject  to  tbe 
law  of  distribution." 

It  was  conceded,  on  the  argument,  and  admits  of  no  doubt,  that, 
if  the  statute,  thus  vesting  a  peculiar  property,  had  contained  no 
provision  for  the  redress  of  its  infringement,  the  ordinary  rale  by 
which  the  common  law  gives  an  action  on  the  case  for  the  violation 
[  •188]  of  rights  conferred  by  statute,  would  apply,  and  would  *render  the 
multiplication  of  copies  by  lithography,  without  the  consent  of  tlie 
proprietor,  admitted  in  this  case,  the  subject  of  such  an  action  as 
that  before  us.  But  it  was  contended  that  tlie  statute  5  &  6  Vict, 
c.  45,  by  giving,  in  section  15,  a  remedy  by  action  in  cases  which  do 
not  involve  the  subject  of  complaint,  operates  a  limitation  of  the  right 
before  conferred,  and  thus  prevents  the  ordinary  rule  from  attach- 
ing. It  was  not  denied,  that,  according  to  the  doctrine  of  Brck/ord 
V.  Hood,  if  the  statute  had,  like  the  8  Anne,  c.  19,  given  penalties 
for  infringement  of  copyright,  even  in  the  same  clause  which 
defined   the   right,   the    party   aggrieved    would   not  thereby    be 
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deprived  of  the  remedy  by  action  which  the  common  law  would  Kovrllo 
attach  to  his  right :  but  it  was  argued,  that,  as,  by  the  clause  in  sddlow. 
question,  a  remedy  is  given  by  action,  such  remedy  must  be  taken 
to  be  co-extensive  with  the  right.  By  this  clause  it  is  enacted, 
"  that,  if  any  person  shall  print  or  cause  to  be  printed,  either  for 
sale  or  exportation,  any  book  in  which  there  shall  be  subsisting 
copyright,  without  the  consent  in  writing  of  the  proprietor  thereof, 
or  shall  import  for  sale  or  hire  any  such  book  so  having  been 
unlawfully  printed,  from  parts  beyond  the  sea,  or,  knowing  such 
book  to  have  been  so  unlawfully  printed  or  imported,  shall  sell, 
publish,  or  expose  to  sale  or  hire,  or  cause  to  be  sold,  published,  or 
exposed  to  sale  or  hire,  or  shall  have  in  his  possession  for  sale  or 
hire,  any  such  book  so  unlawfully  printed  or  imported,  without 
such  written  consent  as  aforesaid,  such  offender  shall  be  liable  to  a 
special  action  on  the  case,  at  the  suit  of  the  proprietor  of  such 
copyright." 

In  answer  to  the  argument  that  this  clause  purports  to  apply  the 
remedy  by  action  to  all  cases  of  infringement,  it  was  urged  for  the 
plaintiff,  that  its  object  might  be  especially  to  provide,  in  the  case 
of  infringement  by  printing  or  publishing  for  sale  or  hire,  that  a 
written  ^consent  should  be  necessary  to  the  justification  of  such  [  *189  ] 
acts  by  a  stranger  to  the  copyright;  and  the  peculiarity  of  the 
expression  "  special  action  on. the  case,"  and  the  description  of  the 
party  against  whom  the  remedy  is  given,  as  "an  offender,"  were 
referred  to  as  indicating  the  intention,  or,  at  least  the  spirit,  of  the 
Legislature.  The  language,  however,  of  the  clause  is  not  new ;  it 
is  adopted  from  the  corresponding  section  of  54  Geo.  III.  c.  156 
(s.  4),  which  it  follows,  except  that,  instead  of  repeating  the  words 
**  without  the  consent  in  writing,"  to  each  condition  of  infringe- 
ment, it  uses  the  words  "  so  unlawfully  printed,"  &c.,  which  were, 
perhaps  incorrectly,  adopted  to  avoid  repetition.  Whether  the 
words  so  substituted  have  the  effect  of  implying  the  necessity  of 
written  consent,  or  whether  the  last  words,  "  without  such  written 
consent  as  aforesaid,"  apply  to  all  the  antecedents, — are  questions 
only  incidentally  raised,  as  affording  arguments  or  illustrations  of 
the  matters  in  discussion,  and  which  we  do  not  feel  it  necessary  to 
decide. 

A  more  important  consideration  arises  from  the  difference  between 
the  description  of  the  exclusive  right  conferred  on  authors  by  the 
statutes  of  8  Anne,  c.  19,  and  54  Geo.  III.  c.  156,  and  that  defined 
]iy  the  6  &  6  Vict,  c,  45,     By  the  statute  of  Aime,  such  right  is 
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NovsLLo  dzpressed  to  be  "  the  sole  right  and  liberty  of  printing  and  reprint- 
SuDLow.  i^g  f "  by  ^^^  ^^h  section  of  the  54  Geo.  III.,  which  extends  the 
term  of  copyright,  it  is  called  '*  the  sole  liberty  of  printing : " 
whereas,  by  the  interpretation  clause  of  the  5  &  6  Vict.,  it  is 
expressly  defined  to  mean  "  the  sole  and  exclusive  liberty  of  print- 
ing or  otherwise  multiplying  copies  of  any  subject  to  which  the 
word  is  therein  applied ; "  thus  protecting  literary  works  from 
unauthorized  multiplication  by  other  means  than  the  press.  Now, 
the  15th  section  applies  its  remedy  by  action  only  to  cases  where 
[  *i^o  ]  the  subject-matter  is  multiplied  *by  printing ;  and  therefore,  if  this 
clause  is  regarded  as  restrictive  of  the  remedy  it  gives  to  the  cases 
which  it  enumerates,  to  the  exclusion  of  the  common-law  conse- 
quence of  remedy  for  wrong,  it  must  be  construed  as  destroying  the 
effect  of  the  words  ''  otherwise  multiplying,*'  which  point  in  the 
most  distinct  manner  to  modes  of  infringement  not  before  rendered 
illegal. 

We  cannot  think  that  such  a  restriction  could  be  in  the  purpose 
of  the  Legislature,  which  would  have  been  directly  accomplished 
by  omitting  to  introduce  the  words  ''  otherwise  multiplying;  "  and 
therefore  we  conclude  that  it  is  impossible  to  gather  from  the  15th 
section  that  clear  intention  to  limit  a  right  expressly  given,  which 
is  necessary  to  the  argument  for  the  defendant. 

It  may  also  be  observed,  that  the  following  section  (s.  16),  when 
requiring  the  defendant  to  give  notice  of  his  objection  to  the  author's 
claim,  **  in  any  action  for  printing  any  such  book  for  sale,  hire,  or 
exportation,"  implies  that  an  action  will  lie  for  printing  for  hire,  to 
which  the  special  action  on  the  case  given  by  the  15th  section  is  not 
in  terms  applied,  and  thus  fortifies  the  conjecture  that  the  15th 
section  was  not  intended,  by  enumerating  certain  cases  of  infringe- 
ment, to  take  away  the  common-law  remedy  in  all  others.  It  is, 
however,  enough  for  us  to  determine  that  we  cannot  collect  from 
these  or  any  other  clauses  of  the  Act  an  intention  of  the  Legislature 
to  restrict  the  right  which  in  express  terms  it  gave. 

It -is  admitted  that  the  plaintiff  possesses  that  right:  the  act  of 
the  defendant  in  multiplying  copies  of  his  work,  without  his  consent, 
for  extensive,  though  gratuitous,  circulation,  is  a  violation  of  that 
right :  the  remedy  by  action  on  the  case,  therefore,  attaches,  on 
principles  which  are  not  disputed ;  and  the  plaintiff  is^  consequently, 
entitled  to  our  judgment. 

Judgment  far  the  plaintiffs 
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ROBINSON  V.  GELL.  1862. 

(12  C.  B.  191—201 ;  S.  C.  21  L.  J.  0.  P.  155 ;  16  Jur.  615.)  ^^' 

[Decision  on  repealed  sections  of  County  Courts  Act,  1846,  and  Bules.    Now 
obsolete.] 


GLEDSTANE8  and  Others  v.  ALLEN  and  Another  (1).        i8B2. 

May  9. 
(12  C.  B,  202—222.)  -^ 

By  a  charter-party,  it  was  stipulated  that  the  ship  should  proceed  to  L  20  j 
Penang,  and  there  load  a  full  and  complete  cargo  of  legal  merchandise  from 
the  charterers*  factors,  and  proceed  therewith  to  I/ondon,  and  there  deliver 
the  same  on  being  paid  freight ''  a  lump  sum  of  2,800/.  in  full  of  all  charges.** 
At  the  end  of  the  charter-party  was  the  following  clause,  ''  The  captain  to 
sign  bills  of  lading  at  any  rate  of  freight^  without  prejudice  to  this  charter. 
In  the  event  of  a  less  freight,  the  bills  of  lading  of  part  of  the  cargo  to  be 
filled  up  for  loss,  if  any.** 

Under  this  charter-party,  the  charterers  shipped  at  Penang  goods  of  their 
own,  for  which  the  captain  signed  biUs  of  lading  at  a  certain  specified  rate 
of  freight.  The  goods  so  shipped  were  consigned  for  sale  to  the  plaintiffs, 
the  correspondents  of  the  charterers  in  Jjondon,  who  were  under  a  general 
engagement  to  honour  bills  drawn  upon  them  by  the  charterers,  upon  the 
faith  of  consignments  to  be  made  to  meet  them,  and  who  were  largely  in 
advance  at  the  time  of  the  shipment  in  question : 

Held,  that  the  owners  had  a  lien  upon  the  goods  for  the  entire  lump 
freight. 

Troybr  for  1,000  baskets  of  sugar,  2,000  bags  of  sugar,  100 
puncheons  of  rum,  20  cases  of  mace,  50  cases  of  nutmegs,  100  cases 
of  spices,  2,000  bags  of  rice,  and  10,000  bundles  of  rattans,  of  the 
value,  to  wit,  of  10,000?. 

The  defietidants  pleaded  Not  guilty,  and  Not  possessed. 

The  following  case  was  stated  for  the  opinion  of  the  Court,  by 
consent  of  the  parties,  pursuant  to  the  3  &  4  Will.  IV.  c.  42,  under 
a  Judge's  order. 

The  plaintiflfs  are,  and  in  the  years  1847  and  1848  were,  the 
partners  in  and  constituted  the  firm  of  Gledstanes  &  Co.,  carrying  on 
I)usine88  in  the  city  of  London  as  merchants.  The  defendants  were 
in  the  years  1847  and  1848  the  owners  of  the  ship  LaUa  Rookh. 
In  those  same  years,  George  Stuart  and  Stuart  Heriot  carried  on 
business  as  merchants  in  Penang,  under  the  firm  and  style  of 
Stuart  &  Co.  The  said  George  Stuart  was  then  resident  in  London, 
^lere  he  carried  on  business  as  a  merchant,  under  the  firm  and 
style  of  George  Stuart  &  Co. 

(1)  Rodocanachiy,  Milbum  Brothers  Harrdd  Brothers  [1894]  1  Q.  B.  612, 
(1886)  17  Q.  B.  D.  316,  18  Q.  B.  Div.  619,  63  L.  J.  a  B.  744,  70  L.  T.  475, 
07,  56  L.  J.   a  B.  202 ;    Hanam  v.      0.  A.— J.  G.  P. 
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Glrdstakis  On  the  18th  of  June,  1847,  the  said  George  Stuart,  by  and  under 
Anrjcw  *^®  name  of  his  said  firm  of  George  Stuart  &  Co.,  and  as  agent  for 
Stuart  &  Co.  of  Penang,  entered  into  a  charter-party  with  the 
defendant  John  M'Cutcheon,  for  himself  and  the  other  defendant 
Edward  Allen,  as  owners  of  the  Lalla  Rookh^  of  which  the  following 
is  a  copy : 
[2a3]  '*  London,  18th  June,  1847.      It  is  this  day  mutually  agreed 

between   John   M'Cutcheon,   Esq.,   owner  of    the   good   ship  or 
vessel  called    the  Lalla  Rookh^  A.  1,  W.  H.  Haines,  master,  of 
the    measurement   of  850    tons,    or   thereabouts,   now  lying  in 
London,  and  Messrs.  George  Stuart  &  Co.,  of  London,  merchants, 
as  agents  for  Messrs.  Stuart  &  Co.,  of   Penang:   That   the  said 
ship,  being  tight,  staunch  and  strong,  and  every  way  fitted  for 
the  voyage,  shall,  with  all  convenient  speed,  sail  and  proceed  to 
Penang    (after   discharging   her  cargo  of  coals   at  Aden),  or  as 
near  thereunto  as  she  may  safely  get,  and  there  load  from   the 
factors  of  the  said  merchants  a  full  and  complete  cargo  of  legal 
merchandise  not  exceeding   what  she  can   reasonably  stow  and 
carry  over  and  above  her  tackle,  provisions,  and  furniture ;  and, 
being  so  loaded,  shall  therewith  proceed  to   London,  or  as   near 
thereunto  as  she  may  safely  get,  and  deliver  the  same  on  being 
paid  freight  as  follows,  viz.  a  lump  sum  of  2,800Z.  in  fall  of  all 
charges:    The  cargo  to  be  brought  to  and  taken  from  alongside 
at   the    expense    and   risk   of   freighters    (the   act   of   God,   the 
Queen's  enemies,  restraints   of   Princes   and  rulers,  fire,  and  all 
and  every  other  dangers  and  accidents   of   the   seas,  rivers,  and 
navigation,  of  whatever  nature  and  kind  soever   during  the  said 
voyage,  always  excepted) ;  400Z.  on  account  of  freight  to  be  paid 
in   cash   on   arrival,   and    remainder,    on    unloading   and    right 
delivery  of  the  cargo,  by  approved  bills  at  two  months  following; 
cash  for  the  disbursements  of   the  vessel  to  the  extent  of   200/. 
to  be  advanced   free  of   interest   and   commission,  and   deducted 
from  the  freight:  forty-five  running  days  are  to  be  allowed    the 
said   merchant  (if  the  ship  is  not  sooner  dispatched)  for  loading 
and  to  discharge  in   any  dock  the   freighters   may  appoint,  and 
ten  days  on  demurrage  over  and  above  the  said  laying  days,  at 
[  ^204  ]       6/.  per  day :    Penalty  for  non-performance   of   *this   agreement, 
2,800/.     It  is  understood  that  the  freighters  are  to  pay  all  port- 
charges  at   Penang.      The  captain  to  sign  bills  of  lading  al  any 
rate  of  freight,  without  prejudice  to  this  charter.      In  the  event 
of  a  less  freight,  the  bills  of  lading  of  part  of  the  cargo  to  be 


VOL,  xcii.]  1852.    C-  P.    12  C.  B.  204—206.  685 

filled  up  for  lees,  if  any.      A  commission  of   5  per  cent,  to  be  glbdbtambs 
allowed  to  charterer's  agents  at  Peuang.  allbn. 

"  Witness,  (Signed)        "  G.  Stuart  &  Co. 

"James  Dawson."  "John  M'Cutcheon." 

The  LaUa  Rookh  arrived  at  Penang  on  the  8rd  of  February, 
1848,  and  was  there  laden  with  a  full  cargo,  the  greater  part  of 
which  was  shipped  by  Stuart  &  Co.,  and  the  residue  by  other 
merchants  at  Penang.  The  goods  so  shipped  by  Stuart  &  Co. 
were,  818  bags  and  630  baskets  of  sugar,  64  puncheons  of  rum, 
1,612  bags  of  rice,  81  cases  of  spices,  and  a  quantity  of  bundles 
of  rattans  for  stowage.  Of  the  sugars  and  rum,  part  was  the 
property  of  Stuart  &  Co.,  having  been  grown  on  their  own 
estates,  or  purchased  by  them,  and  the  remainder  was  the  produce 
of  estates  under  their  management. 

The  spices  were  the  produce  of  a  plantation  called  "  Scotland," 
three-fourths  of  which  belonged  to  Mr.  George  Stuart  individually 
as  owner,  and  the  remaining  fourth  to  a  Mr.  Spicer.  The  three- 
fourths  of  the  said  plantation,  with  the  live  and  dead  stock 
thereon,  belonging  to  Mr.  Stuart  were  mortgaged  to  Gled- 
stanes  &  Co.,  as  hereinafter  mentioned.  The  spices  from  this 
estate  forming  part  of  the  Ixdla  Rookh's  cargo,  were  gathered 
and  collected  previously  to  the  date  and  execution  of  the  mortgage. 

For  that  portion  of  the  cargo  of  the  Lalla  Rookh  which  was 
shipped  by  Stuart  &  Co.,  bills  of  lading  were  made  out  and 
signed,  which  were  all  {mutatis  mutandis  as  to  the  description  of 
the  goods)  in  the  following  form: 

"Shipped  in  good  order  and  well  conditioned,  by       [206j 

Stuart  &  Co.,  Penang,  in  and  upon  the  good  ship  or 

vessel  Lalla  Rookh,  whereof  is  master  for  this  present 

voyage,  Haines,  now  lying  in  the  harbour  of  Penang, 

s-  A.         and  bound  fur  London,  viz.  110  baskets  Muscovado 

110  BASKETS,  sugar,  weighing  net  272  peculs,  8  puncheons,   800 

b  PUKCHE0K8.  gallons  rum,  80  per  cent,  over  proof,  being  marked  and 

numbered  as  in  the  margin,  and  are  to  be  delivered, 

in  the  like  good  order  and  well  conditioned,  at  the 

aforesaid  port  of  London  (the  act  of  God,  the  Queen's 

enemies,  fire,  and  all  and  every  other  dangers  and 

accidents  of  the  sea,  rivers,  and  navigation,  of  whatever  nature  and 

kind  soever  excepted)  unto  order  or  to  assigns,  paying  freight  for 

ihe  said  goods,  at  the  rate  of  61.  5s.  per  ton  of  20  cwt.  for  sugars 
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Glbpstanib    and  per  two  puncheons  for  rum,  with  average  accustomed.     In 

Allen.       witness  whereof,  I  the  said  master  of  the  said  ship  have  affirmed  to 

three  bills  of  lading,  all  of  this  tenor  and  date,  the  one  of  which 

bills  being  accomplished,  the  others  to  stand  void.    Dated,  in 

Penang,  6th  April,  1848. 

(Signed)         "  W.  H.  Haines." 

*'  Weight  and  contents  unknown." 

These  bills  were  indorsed  by  Stuart  &  Co.,  and  transmitted  by 
them  to  Gledstanes  &  Co.,  in  a  letter  of  the  10th  of  April,  1848. 

The  remaining  portions  of  the  cargo  of  the  LaUa  liookk  not 
shipped  by  Stuart  &  Co.,  but,  as  before  mentioned,  by  otber 
merchants  at  Penang,  were  respectively  made  deliverable  to  order ; 
and  the  bills  of  lading  for  these  shipments  were  indorsed  by  the 
respective  shippers,  and  transmitted  to  different  consignees  in 
London. 

The  Lalla  liookh  sailed  from  Penang  on  the  11th  of  April,  1848, 
[  ♦206  ]  and  arrived  safely  in  London  on  the  11th  *of  September,  1848. 
On  her  arrival,  the  plaintiffs  (Gledstanes  &  Co.)  claimed  the  goods 
consigned  or  deliverable  to  them  under  the  several  bills  of  lading 
so  indorsed  to  them  as  before  mentioned,  and  which  they  held, 
offering  at  the  same  time  to  pay  the  freight  in  respect  ihereof 
according  to  the  rates  specified  in  the  bills  of  lading  respectively. 

The  defendants,  however,  refused  to  deliver  the  goods,  or  any 
part  of  them,  on  payment  of  such  freight ;  insisting  that  they  had 
a  lien  on  all  the  goods  shipped  by  Stuart  &  Co.,  and  consigned  to 
Gledstanes  &  Co.,  for  so  much  of  the  2,8002.  (being  the  amount  of 
the  chartered  freight)  as  the  freight  to  be  received  on  the  goods 
shipped  by  other  parties  should  be  insufficient  to  cover.  This  ri^hl 
of  lien  the  plaintiffs  deny. 

The  amount  of  freight  payable  in  the  whole  upon  tbe  bills  of 
lading,  was  1,909/.  Os.  6d. 

The  refusal  by  the  defendants  as  above  mentioned  to  deliver  the 
goods  to  the  plaintiffs,  was  the  alleged  conversion  for  which  this 
action  was  brought. 

In  November,  1847,  Gledstanes  &  Co.  agreed  with  the  said 
George  Stuart,  that  they  would  become  the  agents  and  correspon- 
dents of  Stuart  &  Co.,  and  would  take  up  the  bills  drawn  by  that 
firm  on  the  said  George  Stuart,  and  then  running ;  and,  in  pursuance 
of  this  arrangement,  Gledstanes  &  (yo.  wrote  and  sent  to  Stuart  &  Co. 
a  letter,  dated  the  24th  of  November,  1847,  of  which  the  following 
is  a  copy : 
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"  London,  24th  November,  1847.      Qlkdbtanes 
"  Messrs.  Stuabt  &  Co.,  Penang,  Allen. 

*'  We  have  great  pleasare  in  opening  correspondence  with  your 
firm,  under  the  circumstances  and  upon  the  terms  which  will  be 
explained  to  you  more  at  length  by  our  mutual  friend,  and  your 
partner,  Mr.  George  Stuart.  Time  will  not  allow  of  our  doing  more 
upon  this  occasion  than  express  a  hope  that  a  correspondence  thus 
'opened  may  prove  satisfactory  to  us  both :  and,  entertaining  the  [  *207  ] 
high  opinion  we  do  of  our  friend,  we  rely  upon  his  representation 
that  you  will  make  us  large  and  regular  shipments  of  produce,  to 
our  consignments;  in  consideration  of  which  we  are  this  day  placing 
a  credit  in  your  favour  with  our  friends  Allan,  Deffell  &  Co.,  for 
the  monthly  shipments  to  you  of  20  chests  opium,  commencing 
from  the  24th  of  January,  for  the  costs  of  which  they  will  reimburse 
themselves  by  drawing  upon  us  on  your  account.  We  also  agree 
to  your  drawing  upon  us  direct  for  the  amount  you  may  have 
occasion  to  pass  upon  us  for  remittance  to  the  various  parties  in 
this  country  who  we  understand  are  shippers  to  your  consignment. 

(Signed)        "  Glbdstanbs  &  Co." 

On  the  7th  of  February,  1848,  Stuart  &  Co.  replied  to  this 
communication,  in  a  letter  from  which  the  following  is  an  extract 
of  80  much  as  is  material  to  this  case : 

"  Pbnano,  7th  February,  1848. 

"  Messrs.  Glbdstanbs  &  Co.,  London. 

**  By  the  January  mail,  we  had  the  pleasure  to  receive  your 
esteemed  favour  of  the  24th  November,  advising  an  arrangement 
jou  had  made  with  our  senior  Mr.  George  Stuart,  for  the  manage- 
ment of  our  business  in  London,  which  we  are  happy  to  confirm, 
and  trust  it  will  be  mutually  satisfactory. 

"  The  months  of  October,  November,  and  part  of  December,  are 
oar  rainy  season,  during  which  our  sugar  operations  are  necessarily 
limited  ;  and  our  shipments  of  this  article  lately  have  not  therefore 
been  quite  so  large:  but  you  may  rest  assured  of  our  ability  to 
xuake  good  the  representations  made  by  Mr.  Stuart,  of  which  he 
lias  made  us  acquainted ;  while,  at  the  same  time,  we  shall  have 
ere  long  the  produce  of  the  Golden  Grove,  Saing  Leong,  and  Erean 
estates,  and,  at  the  end  of  the  year,  that  also  of  the  Taggile  estate, 
now  shipped  by  one  *of  our  neighbours.  We  shall,  in  fact,  with  [  •208  ] 
the  same  expenditure,  have  nearly  double  the  quantity  of  produce. 
We  observe,  that,  on  the  faith  of  our  making  constant  shipments 
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QLB06TAHX8   of    OUT  produce,  you  liave  authorised   us   to  draw  on  yoa  for 

A  ft  TO        remittanceB  we  may  require  to  make  to  our  consigning  Iriends  in 

England,  and  that  you  had  established  a  credit  with  your  iriends 

Allan,  Deffell  &  Co.,  for  the  monthly  shipment  to  us  of  twenty 

chests  of  opium ;  all  of  which  is  satisfactory. 

(Signed)        "  Stuabt  &  Co." 

In  the  meantime,  on  the  28th  of  January,  1848,  Gledstanes^  Go. 

wrote  and  sent  to  Stuart  &  Co.  a  letter  of  which  the  following  is  a 

copy: 

"  London,  January  28,  1848. 

*'  Messrs.  Stuabt  &  Co.,  Penang, 

''  We  had  this  pleasure  on  the  18th  ult.,  and  we  have  now  to 
announce  to  you  the  departure  of  the  Success^  which  vessel,  as 
Mr.  Stuart  may  probably  have  advised  you,  has  been  chartered  by 
him  to  load  home  from  Penang.  We  gave  you  memorandum  of 
sale  of  your  sundry  consignments  to  hand  at  our  last  sale,  and 
since  that  time  nothing  additional  has  reached  us.  In  the  interval 
that  has  elapsed,  we  have  made  up  account  sales, — ^the  results  oi 
which  are  so  ruinous  that  we  find  ourselves  most  unexpecledly 
brought  under  a  very  serious  advance.  When  taking  his  position, 
as  represented  by  Mr.  Stuart,  we  did  not  anticipate  being  incon- 
venienced at  all ;  he  having  valued  his  available  securities,  when 
he  opened  account,  at  such  a  rate  as  would  have  kept  us  free  from 
cash  outlay.  Under  these  circumstances,  we  naturally  feel  con- 
siderable anxiety  ;  and  it  has  been  with  extreme  pain  that  we  have 
pressed  upon  our  friend  the  necessity  of  his  suspending  operations 
through  your  Glasgow  connexions  for  the  present,  as  well  as  that 
he  should  give  us  some  approved  security  to  cover  our  claim,  which 
[*209]  *  (estimating  your  future  remittances  by  those  we  have  aheady 
received,  and  even  allowing  for  some  improvement  in  value)  will 
in  the  course  of  three  or  four  months,  reach  some  most  unmaoage- 
able  amount.  We  regret  to  say  Mr.  Stuart's  precarious  state  oi 
health  renders  our  difficulty  the  greater;  for,  we  are  naturally 
averse  to  trouble  him  with  our  gloomy  views  of  the  position  and 
prospects  of  the  account,  which,  judging  by  the  operations  of  last 
mail,  can  only  get  worse  and  worse ;  for,  it  is  quite  clear  that  tbe 
20,000/.  of  invoices  you  then  sent  per  Mineira  will  not  nearly 
cover  the  bills  you  drew  at  the  same  time.  We  rely  much  apoo 
what  you  may  be  doing  meanwhile ;  for,  Mr.  Stuart  assures  us  that 
he  laid  his  position  before  you  in  September  and  October,  and  called 
loudly  upon  you  for  aid,  for  otherwise  he  cannot  give  us  6ecurity 


?0L.  xcn.]  1852.     C.  P.     12  C.  B.  209—210.  689 

for  what  we  have  already  done ;  and  there  will  be  no  alternative  Glbdstakm 

for  us,  however  painful  to  us  such  a  course  would  undoubtedly  be,       all'kk. 

but  to  brmg  our  connexion  with  your  firm, — to  which,  judging  by 

his  representations,  we  looked  forward  with  such  lively  satisfaction, 

—to  an  abrupt  termination ;  under  which  lamentable  probability, 

you  will  of  course  abstain  from  drawing  one  farthing  upon  us  until 

you  hear  further,  and  more  favourably  from  us. 

(Signed)        "  Glbdstanbs  &  Co." 

On  the  8th  of  March,  Stuart  &  Co.  replied  to  the  above,  by  a 
letter,  of  which  the  following  is  a  copy  : 

"  Pbnano,  8th  March,  1848. 
''  Messrs.  Gledstanbs  &  Co. 

"We  have  to-day,  by  the  arrival  of  the  mail,  been  put  in 

possession  of  your  favour  of  the  22nd  of  January,  and  regret  to 

find  that  the  present  state  of  the  sugar  market,  and  the  position  of 

our  accounts  with  you,  have  induced  you  to  withdraw  in  some 

measure  the  confidence  you  seem  inclined  to  repose  in  us.    We 

observe  *by  this  letter  also,  that  you  do  not  wish  us  to  draw  upon      [  '^lO  ] 

you  ;  but,  as  that  would  compel  us  to  withhold  a  part  of  the  shipping 

documents  of  the  cargo  per  BHtish  Isle,  we  have  thought  proper  in 

this  instance,  particularly  as  the  amount  is  small,  to  allow  our 

advices  to  go  forward  as  they  are,  trusting  that,  before  this  reaches 

you,  circumstances  may  have  occurred  to  place  our  affairs  with  you 

in  a  more  favourable  point  of  view.    We  must  admit  that  the 

balance  against  us  is  a  heavy  one,  and  that  we  had,  with  the  view 

of  perfecting  our  sugar  estates,  been  induced  to  draw  more  heavily 

than  we  would  have  done,  could  we  have  suspected  even  that  such 

a  crisis  was  at  hand ;  but  we  must  beg  leave  to  state,  at  the  same 

time,  that  these  estates  are  consequently  so  much  more  valuable ; 

and  we  know,  moreover,  that  we  can  produce  good  Muscovado 

sugar,  the  quality  of  which  is  daily  improving,  at  $2^  per  pecul, 

and  rum  88^  over  proof,  at  26  cents  per  gallon, — prices  lower  even 

than  those  now  ruling  in  London,  low  as  they  now  are.    We  find, 

in  fact,  that  the  estates  now  in  operation  (making  sugar)  will  pay 

the  expenses  of  all  the  others  now  in  progress,  even  at  the  present 

lo^w  price.     And,  in  how  much  better  position  will  we  be  in  a  few 

months  hence,  when  these  other  estates  are  making  sugar  also ! 

We  are  aware  of  the  prejudice  that  now  exists  against  sugar  estates; 

and,  in  what  we  have  stated,  we  have  taken  the  most  gloomy  view 

of  the  matter.    We  cannot  but  think  that  the  price  of  sugar  must 
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GLKDrrAHVB  improve, — ^which  seems  to  be  the  opinion  of  every  one  acquainted 
Allkn.  ^ib  ^^  ^^^^  ^'  produotion  in  the  island  of  Mauritias,  Bengal,  and 
thronghout  the  world  generally :  and  it  would  have  been  better,  we 
think,  had  you  waited  another  month  or  two,  before  taking  steps 
which  cannot  but  be  highly  injurious  to  our  interests  with  our 
consigning  friends  in  Great  Britain,  and  lead  to  much  inconvenience 
here.  We  have  no  doubt  but  that  our  Mr.  Stuart  will  be  inclined 
[  *2ii  ]  to  *meet  your  wishes  in  regard  to  giving  security,  so  far  at  least  as 
lies  in  his  power :  but,  surely,  now  that  we  have  seen  the  worst  of 
the  most  extraordinary  crisis  that  ever  shook  the  commercial  world, 
there  is  no  occasion  for  resorting  to  such  extremities.  Our  debt 
to  you  now  will,  we  think,  with  all  our  drafts  to  this  date,  be 

about £50,000    0    0 

"  To  meet  which,  you  have  our 
policies  on  the  Samuel  Smith  to 
the  extent  of  say         .        .        .     18,000    0    0 

"  And  our  shipments  per  Bowes 
oj  Stretham,  Minerva,  Owalior, 
and  British  Isle,  will,  we  are  sure, 
give 22,000    0    0  =  40,000    0    0 


"  Leaving  our  debt  to  you,  supposing  you  make 
no  further  advances,  about £10,000    0    0  " 


By  an  indenture  dated  the  11th  of  March,  1848,  made  between 
the  said  George  Stuart  of  the  one  part,  and  the  individuals  composing 
the  firm  of  Gledstanes  &  Co.  of  the  other  part,  after  reciting  that 
the  said  George  Stuart  was  seised  of  three-fourths  of  the  said 
Scotland  plantation,  free  from  incumbrances  except  a  mortgage 
thereinafter  mentioned,  and  also  of  three-fourths  of  the  cattle, 
plantation  implements  and  utensils,  and  other  live  and  dead  stock 
thereon ;  and  that  Gledstanes  &  Go.  had  made  divers  advances  of 
money,  and  had  become  under  liability  for  the  said  George  Stuart 
and  the  said  firm  of  Stuart  &  Co.,  by  drawing,  accepting,  or 
indorsing  bills  of  exchange  on  his  or  their  account,  and  by 
guaranteeing  to  the  said  Messrs.  Allan,  Deffell  &  Co.,  and  other 
persons,  payment  of  moneys  and  advances  in  goods  or  bills  made 
[  •212  ]  *or  to  be  made  for  or  on  account  of  the  said  George  Stuart  or  the 
said  firm  of  Stuart  &  Co. ;  and  that  it  was  probable  that  the  said 
George  Stuart,  or  the  said  firm  of  Stuart  &  Co.,  or  both  of  them, 
might  become  liable  to  the  said  Gledstwes  &  Co. ;  and  in  order  to 
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secure  the  money  which  should  from  time  to  time  become  due  from  gledstanes 

the  said  George  Stuart,  or  the  said  firm  of  Stuart  &  Co.,  on  balance       auuks, 

of  account,  or  by  any  ways  or  means  whatsoever,  the  said  George 

Stuart  had  agreed  to  execute  to  Gledstanes  &  Co.  a  mortgage  of  his 

said  shares  of  the  said  plantation,  estate,  effects,  and  premises,  in 

manner,  and  with  the  i)0wer8  and  authorities  thereinafter  expressed, 

— it  was  witnessed,  that  the  said  George  Stuart  did  grant,  release, 

and  assign  unto  the  said  Gledstanes  &  Co.  his  three-fourths  of  the 

said  plantation ;  and  also  three  undivided  fourth  parts  of  and  in 

the  cattle,  live  and  dead  stock,  implements,  and  utensils  whatsoever 

in  and  upon  the  said  plantation  or  estate,  or  any  part  or  parts 

thereof.  To  hold  the  same,  subject  to  redemption  on  payment  of 

all  moneys  due  or  to  become  due  by  George  Stuart,  or  Stuart  & 

Co.,  to  Gledstanes  &  Co. 

Previously  to  the  8th  of  March  and  the  shipments  by  the  LcUla 
Rookh  as  aforesaid,  in  pursuance  of  and  in  accordance  with  the 
agreement  entered  into  between  the  plaintiffs  and  the  said  George 
Stuart,  as  shown  in  the  correspondence  hereinbefore  set  forth, 
Stuart  &  Co.  had  shipped  produce  from  Penang  to  Gledstanes  &  Co., 
and  Gledstanes  &  Co.  had  taken  up  bills  drawn  by  Stuart  &  Co., 
either  against  the  produce  so  shipped,  or  on  the  general  account  of 
Stuart  &  Co.,  on  the  faith  of  expected  consignments. 

Gledstanes  &  Co.  had  also,  previously  to  the  shipments  by  the 
Ixilla  Rookh,  sold  or  disposed  of,  as  well  the  consignments  made 
by  Stuart  &  Co.  to  the  said  George  Stuart,  and  by  him  handed  over 
to  them,  as  those  subsequently  received  by  them  directly  from 
Stuart  &  Co. ;  ^but  the  sales  had  realized  less  than  the  aggregate  C  *^i^  ] 
amount  of  the  drafts  of  Stuart  &  Co.  paid  by  Gledstanes  &  Co.  on 
their  account  under  the  agreement  or  arrangement  before  men- 
tioned; and,  at  the  time  of  the  shipments  by  the  Lalla  Rookh^ 
Stuart  &  Co.  were,  and  had  continued  from  thence  to  be,  and  still 
were,  indebted  to  Gledstanes  &  Co.  in  a  sum  amounting  to  at  least 
10,000Z. 

The  question  for  the  opinion  of  the  Court  is, — whether  Gledstanes 
&  Co.,  the  plaintiffs,  were  entitled  to  the  delivery  of  the  goods 
shipped  by  Stuart  &  Co.,  and  consigned  to  them  as  aforesaid,  on 
payment  of  the  freight  for  such  goods  according  to  the  rates 
specified  in  the  bills  of  lading  respectively. 

If  the  Court  should  be  of  opinion  that  they  were  so  entitled,  then 
the  defendants  were  to  withdraw  their  pleas,  and  final  judgment  was 
to  be  entered  up  for  the  plaintiffs  for  la.  damages,  and  408.  costs. 

44—2 
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QLEDBTAKV8    If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  not  so 
all'kk.       entitled,  then  a  nolle  prosequi  was  to  be  entered  by  the  plaintiffs. 

ChanneU,  Serjt.,  (with  whom  was  Montague  Smith),  for  the 
plaintiffs : 

Admitting  that  the  plaintiffs,  claiming  title  to  the  goods  under 
Stuart  &  Co.,  the  shippers,  could  only  take  them  subject  to  the 
charges  thereon  for  which  Stuart  &  Go.  were  liable,  the  question  is, 
r  ^214  ]  whether  *they  are  subject  to  a  lien  beyond  the  freight  stipulated 
for  by  the  bills  of  lading.  No  fraud  was  committed  upon  the  ship- 
owners, as  in  Orant  v.  Nonvay  (i),  where  bills  of  lading  were  signed 
for  goods  not  shipped :  here  the  bills  of  lading  were  properly  signed 
by  the  master,  pursuant  to  the  authority  he  had. 

(Jervis,  Ch.  J. :  The  master  had  a  qualified  authority :  he  was 
bound  to  cover  the  whole  amount  of  freight  stipulated  for  in  the 
charter-party. 

Crbsswell,  J. :  No  doubt,  the  owners  looked  to  a  lien  upon  some 
portion  of  the  cargo  for  the  chartered  freight.) 

For  any  portion  of  the  chartered  freight  not  covered  by  the  bills  of 
lading,  they  must  be  taken  to  have  intended  to  trust  to  the  personal 
security  of  the  shippers.  The  case  in  many  respects  resembles 
that  of  SnuM  v.  Moates  (2).  But  there  the  owner  by  the  charter- 
party  expressly  reserved  to  himself  a  full  and  complete  lien  upon 
the  loading  of  the  ship  for  the  entire  freight.  Here,  the  effect  of 
the  contract  is,  to  reserve  the  owners'  remedy  against  the  char- 
terers,— a  discretion  being  given  to  the  master  to  sign  bills  of 
lading  at  any  rate  of  freight,  without  prejudice  to  the  charter- 
party. 

(Jervis,  Gh.  J. :  The  master,  in  signing  bills  of  lading,  is  the 
agent  of  the  charterers,  with  the  consent  of  the  owners,  who  authorise 
him  to  sign  them  so  as  not  to  prejudice  their  claim  for  the  lump 
freight.) 

In  some  sense  the  master  is,  no  doubt,  agent  for  both.  The  case 
states  that  Stuart  k  Go.  were  not  the  shippers  of  the  entire  cargo. 

(Jervis,  Gh.  J. :  I  incline  to  think  the  intention  of  the  parties 

(1)  84  R.  R.  747  (10  C.  B.  665).  (2)  35  R.  R.  613  (2  Moo.  &  Sa  674 ; 

9  Ring.  574). 
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wasy  that  no  bills  of  lading  should  be  signed  at  all  for  the  charterers'  Gledstakes 
goods.) 


V, 

allhk. 


The  intention  evidently  was,  to  give  the  charterers  every  facility  in 
parting  with  their  goods :  and  that  is  the  most  natural  construc- 
tion. If  the  distribution  of  the  freight  left  any  part  of  the  2,8002. 
oncoyered,  the  owners  rely  upon  the  solvency  of  the  charterers  for 
that.     Suppose  Gledstanes  &  Go.  had  sold  the  bills  of  ^lading?  [  *2i5  ] 

(Cbbsswell,  J. :  That  possibly  might  give  rise  to  a  different 
question,  assuming  that  the  bills  of  lading  were  transferred  bond 
fide  to  a  consignee  without  notice.) 

In  Mitchell  v.  Scaife  (0>  the  ship  was  chartered  for  a  particular 
voyage  for  a  gross  sum  by  way  of  freight :  the  captain  signed  bills 
of  lading  for  the  cargo,  which  was  the  property  of  and  consigned  to 
a  third  person,  specifying  a  rate  of  freight  amounting  to  a  less 
sum  than  that  mentioned  in  the  charter-party :  and  Lord  Ellen- 
BOBouoH  said :  "  Upon  the  facts  proved,  I  am  of  opinion  that  the 
ship-owner  had  no  right  to  detain  the  cargo  for  more  than  the 
freight  mentioned  in  the  bill  of  lading.  The  plain tifif  is  the  bond 
fide  indorsee  of  the  bill  of  lading,  and,  having  paid  the  bills  of 
exchange,  must  be  taken  to  be  the  purchaser  and  owner  of  the 
cargo.  He  is  in  no  degree  connected  with  any  fraud  upon  the 
charter-party.  He  receives  the  bill  of  lading,  by  which  the  master 
agrees  that  the  goods  shall  be  delivered  to  him  on  payment  of 
a  certain  specified  freight.  He  knew  that  this  is  an  instrument 
which  the  master  has  in  general  authority  to  sign,  and  he  seems  to 
have  had  no  reason  to  suspect  that  this  authority  was  not  properly 
exercised  upon  that  occasion.  Under  such  circumstances,  I  am  of 
opinion  that  the  owner  of  the  ship  cannot  be  heard  to  aver  against 
the  contract  created  by  his  own  agent  through  the  medium  of  the 
bill  of  lading." 

Lmh  (with  whom  was  Byles,  Serjt.),  contra : 

SmaU  *v.  Moates  is  decisive  of  this  question.     The  charter-party       [  *216  ] 
there  was  substantially  the  same  as  that  in  this  case ;  the  owners, 
in  both,  expressly  reserving  their  lien  upon  the  whole  cargo  for  the 
chartered  freight. 

(Crbsswell,  J. :  The  stipulated  freight  in  Small  v.  Moates  was  so 

(1)  16  R  R.  795  (4  Camp.  298). 
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Qlkdranb    much  per  ton  per  month :  the  master  had  no  authority  to  sign  bilk 
AU.KK.       of  lading  otherwise.) 

The  stipulation  as  to  the  master's  signing  bills  of  lading  here, 
without  prejudice  to  the  charter-party,  was  inserted  for  this  reason. 
The  charter-parly  was  made  by  George  Stuart,  in  London  :  it  was 
at  that  time  uncertain  whether  his  firm  at  Penang  would  have 
goods  enough  of  their  own  to  fill  the  ship.     This  stipulation,  there- 
fore, was  introduced  with  reference  to  goods  belonging  to  third 
persons   which   might  be  put  on  board   to  complete  the  cargo. 
TiNDAL,  Ch.  J.,  in  delivering  the  judgment  of  the  Court  in  Smidl  v. 
MoateSf  says  (1),  "From  the  moment  these  articles  were  loaded  on 
board,  the  lien  of  the  defendant  (the  ship-owner)  attached  upon 
them  for  the  freight  and  other  payments  due  to  him,  under  the 
express  contract  contained  in  the  charter-party.    If  the  master  had 
sold  this  cargo  of  rice  and  saltpetre  to  a  third  person,  but  still 
retained  it  in  his  possession  on  board  the  ship,  to  be  carried  to 
London,  it  is  difficult  to  state  the  principle  upon  which  this  lien, 
once  vested  in  the  ship-owner,  should  have  become  devested  from 
[  '^l?  ]      him  by  *such  sale.    Where  goods  are  put  on  board  a  general  ship 
under  a  bill  of  lading,  and  the  owner  of  the  ship  has  by  the  charier- 
party  reserved  to  himself  a  lien  upon  the  goods  laden  on  board  the 
ship  for  his  freight  due  under  the  charter-party,  he  has  such  lien 
to  the  extent  of  the  freight  due  for  those  particular  goods  under 
the  bill  of  lading,  whether  the  goods  remain  the  property  of  the 
same  person  during  the  voyage,  or  are  sold  before   delivery  to 
a  stranger:   or,  in   other  words,   the   ship-owner's  lien   remains 
unaltered,  whether  the  bill  of  lading  is  indorsed  to  a  third  person 
for  a  valuable  consideration,  or  the  goods  are  deliverable  to  the 
original  consignee.     And,  upon  the  same  principle,  it  would  seem 
to  follow,  that,  if  the  lading  in  the  ship  belongs  to  the  charterer, 
and  such  lading  is  subject  to  the  ship-owner's  lien  for  the  freight 
reserved  by  the  charter-party,  such  lading,  if  it  be  sold  by  the 
charterer  after  it  is  put  on  board,  would  pass  to  the  purchaser 
subject  to  the  lien  which  the  ship-owner  had  before  the  sale." 

(Jeuvis,  Ch.  J. :  If  I  put  goods  on  board,  and  the  master  signs 
bills  of  lading  for  them  **  freight  paid,"  would  the  owner's  lien  for 
freight  attach  upon  them  in  the  hands  of  a  hondjide  assignee  for 
value,  without;  notice  ?) 

(1)  35  B.  B.  613  (2  Moo.  &  Sc.  696). 
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The  jadgment  in  Small  v.  Moates  goes  to  the  extent  of  holding  thut  qlxdbtakbs 


V. 

Allbn. 


it  woald,  if  the  goods  were  the  property  of  the  charterer. 

(Jbrvis,  Gh.  J.:  The  point  arose,  and  was  expressly  decided,  in 
Howard  v.  Tucker  (1).) 

At  the  conclusion  of  the  judgment,  Tindal,  Ch.  J.,  says  :  Whatever 
may  be  the  hardship  on  either  party,  this  case  is  to  be  determined 
by  reference  to  their  strict  legal  rights ;  and,  as  it  appears  to  us 
that  the  title  of  the  defendant  as  ship-owner  to  a  lien  on  these 
goods,  is  prior  in  point  of  time  to  that  of  the  plaintiffs  as  indorsees 
of  the  bills  of  lading  for  the  purpose  of  securing  advances  made  to 
the  master,  we  think  the  defendant's  lien  is  to  be  preferred  to  the 
plaintiff's  title  under  the  indorsement." 

(  Jervis,  Ch.  J. :    *The  intention  no  doubt  was,  that  the  bills  of       [  ^218  ] 
lading  should  be  so  signed  as  to  give  the  owners  a  complete  lien 
for  the  entire  freight.) 

No  doubt.  There  is  far  less  hardship  here  than  in  Small  v.  Moates. 
There,  the  plaintiffs  had  made  advances  upon  the  particular  goods: 
here,  the  plaintiffs  were  already  in  advance  at  the  time  of  the 
shipment ;  they  were  creditors  of  Stuart  &  Go.  The  charterers,  in 
any  view,  knew  they  were  violating  the  contract  which  they  had 
entered  into. 

(Gresswbll,  J. :  It  was  impossible  to  carry  out  the  stipulation  as 
to  the  signing  of  bills  of  lading,  consistently  with  the  rest  of  the 
charter-party.) 

The  charterers  had  no  right  to  insist  upon  the  captain's  taking 
on  board  goods  belonging  to  third  persons,  unless  they  could  carry 
out  the  stipulations  they  had  entered  into. 

ChanneUj  Serjt.,  in  reply  : 

The  goods  in  question  were  consigned  by  the  charterers  to  the 
plaintiffs,  with  instructions  to  sell,  and  to  repay  themselves  the 
advances  they  had  come  under,  not,  indeed,  in  respect  of  the  par- 
ticular consignment,  but  under  the  contract  set  out  in  the  case. 
Consistently  with  that,  the  bills  of  lading  are  perfectly  valid 
documents.  It  never  was  intended  that  the  owner's  lien  should 
attach  upon  each  parcel  of  goods  shipped,  to  the  full  extent  of  the 

(1)  35  E.  E.  418  (1  B.  &  Ad.  712). 
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OLB08TAKB8  luHip  freight.  The  very  object  of  enabling  the  master  to  sign  bills 
ALLSM.  o'  lading  at  any  rate  of  freight,  was,  to  enable  the  consignors  the 
more  readily  to  dispose  of  the  goods.  In  SinaU  v.  Maates,  the  bills 
of  lading  were  signed  for  an  amount  inconsistent  with  the  charter- 
party.  The  shipper  knew  that  the  master  was  acting  without  the 
scope  of  his  authority.  This  case  is  clearly  distinguishable  from  all 
those  where  the  bill  of  lading  has  been  held  to  be  a  fraud  upon  the 
owners.  The  provision  here,  that,  "  in  the  event  of  a  less  freight, 
the  bills  of  lading  of  part  of  the  cargo  were  to  be  filled  up  for  loss, 
[  '219  ]  if  any,"  plainly  indicates  the  ♦intention  of  the  contracting  parties. 
It  contemplates  that  the  master  may  properly  sign  bills  of  lading 
for  a  rate  of  freight  which  would  not  afford  a  reasonable  indemnity 
for  the  full  amount  of  the  lump  freight.  In  Abbott  on  Shipping, 
8th  edit.  p.  888,  it  is  said,  that,  "  where  bills  of  lading  to  shipper's 

order,  or  to or  order,  indorsed,  or  by  which  goods  are  made 

deliverable  to  a  consignee  by  name,  are  transmitted  to  him  as 
security  for  antecedent  advances,  or  to  indemnify  him  against 
liabilities  in  respect  of  the  particular  consignment  which  they 
represent,  they  are  evidence  of  such  a  destination  and  appropriation 
to  him  of  the  specific  goods,  as  will  vest  in  him  a  property,  absolute 
or  special,  in  them  at  the  time  of  their  delivery  on  board,  and  so 
render  the  master  responsible  to  him  for  their  loss  or  injury : " 
Walley  y.  Montgomerie  {I) .  That  is  a  distinct  authority  to  show 
that  the  plaintiffs  in  this  case  were  sufficiently  indorsees  for  value 
to  entitle  them  to  claim  the  delivery  of  the  goods  in  question  upon 
payment  of  the  specific  freight. 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  the  defendants  in  this  case  are  entitled  to 
the  judgment  of  the  Court.  If  it  were  necessary  or  could  be  useful 
to  enter  upon  a  discussion  of  the  various  questions  which  might 
arise  upon  the  facts  presented  in  this  special  case,  I  should  have 
desired  time  for  deliberation.  But,  in  the  view  I  take,  it  is  not 
necessary,  seeing  that  we  may  shortly  dispose  of  the  matter  by 
considering,  first,  in  what  relation  the  plaintiffs  stood  with  regard 
to  Stuart  &  Co.,  the  charterers ;  secondly,  in  what  relation  Stuart 
&  Go.  stood  towards  the  ship-owners.  It  seems,  that,  by  arrange- 
ment between  the  plaintiffs  and  Stuart  &  Co.,  of  Penang,  the  latter 
were  to  draw  upon  the  plaintiffs'  house  in  London,  Stuart  &  Co.  in 
return  consigning  to  the  plaintiffs  the  produce  of  certain  estates  of 

(I)  7  R.  R  526  (.3  East,  585). 
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the  former  in  *Penang,  for  sale  by  the  plaintiffs  on  account  of  Glbdstanib 
Stuart  &  Co., — the  proceeds  of  such  sales  to  be  set  off  against  the  ali/bn. 
bills  so  drawn,  so  that  the  general  consignments  should  cover  the  [  *220  ] 
advances  from  time  to  time  to  be  made.  There  is  nothing  what- 
ever to  liken  it  to  the  case  of  an  indorsee  for  value,  who,  according 
to  Howard  v.  Tucker  (1),  would  be  in  a  better  position  than  the  ship- 
per or  the  charterer.  The  relation  of  the  parties  was  in  no  respect 
altered  by  anything  that  passed  upon  the  shipment  of  the  goods. 
If,  before  the  goods  were  put  on  board,  Stuart  &  Co.  had  borrowed 
money  upon  them,  they  would  clearly  have  come  to  the  plaintiffs' 
hands  subject  to  that  charge.  It  seems  to  me,  therefore,  that  the 
plaintiffs  are  in  precisely  the  same  situation  as  the  charterers  at 
the  time  of  shipment.  So  long  as  the  goods  remain  the  property 
of  the  charterers,  or  of  their  agents,  they  are  liable  to  the  lump 
freight.  And  1  do  not  think  the  clause  at  the  end  of  the  charter- 
party,  authorising  the  master  **  to  sign  bills  of  lading  at  any  rate 
of  freight,  without  prejudice  to  this  charter-party,"  makes  any 
difference.  No  ordinary  shipper  would  have  put  goods  on  board 
upon  such  a  charter-party  as  this.  The  charterers,  therefore,  say, 
"  Give  the  master  authority  to  sign  bills  of  lading  at  a  specified 
rate  of  freight ;  "  to  which  the  owners  assent,  provided  it  is  not  to 
prejudice  their  rights  under  the  charter-party.  The  master  accord- 
ingly gives  bills  of  lading.  I  do  not  say  that  the  owners  might  not 
have  been  bound  to  deliver  the  goods  to  a  bond  fide  holder  for 
value  of  the  bills  of  lading,  upon  payment  of  the  freight  therein 
mentioned.  But,  here  the  plaintiffs  do  not  stand  in  that  position : 
and  they  must  be  taken  to  have  been  cognisant  of  the  limited 
authority  of  the  master.  Upon  these  short  grounds,  I  am  of 
opinion  that  this  case  is  to  be  determined  by  the  authority  of  Small 
V.  Moates  (2),  which  is  express  upon  that  point,  and  proceeded 
*apon  principles  which  are  precisely  applicable  to  the  present  case.       [  *22i  ] 

Gbbsswbll,  J. : 

I  am  of  the  same  opinion.  I  find  it  extremely  difficult  to  put 
any  sensible  construction  upon  the  last  clause  in  the  charter-party. 
I  am  unable  to  discover  what  was  the  intention  of  the  parties. 
It  is  clear,  however,  that  they  intended  one  thing, — that  the  charter 
should  sustain  no  prejudice  from  the  master's  signing  bills  of 
lading  at  rates  of  freight  to  be  agreed  on  between  him  and  the 
charterers.     I  should  rather  suppose  it  was  contemplated  that  the 

(1)  ad  R  R  il8  (1  B.  &  Ad.  712).  (2)  85  B.  H.  613  (2  Moo.  &  Sc.  674). 


69H  1852.    C.  P.     12  C.  B,  221—222.  [u.k. 

QLKDflTijin   captain  should  sign  bills  of  lading  for  goods  put  on  board  by  general 
Allxv.       shippers,  and  not  for  the  charterers'  own  goods.    In  any  event,  I 
think  the  charterers'  putting  their  own  goods  on  board,  and  getting 
the  master  to  sign  bills  of  lading  for  them,  could  not  affect  the 
rights  of  the  owners  under  their  contract  for  the  lump  freight 
They  would  have  a  right  to  detain  them  till  the  whole  freight  was 
paid.     That  being  so,  are  the  plaintiffs  in  any  better  position,  as 
assignees  of  the  bills  of  lading,  than  the  charterers  were  ?    Their 
position  seems  from  the  special  case  to  be  this, — they  have  entered 
into  an  agreement  with  Stuart  &  Co.  to  make  advances  upon  the 
faith  of  future  consignments :  they  stand,  therefore,  in  the  relation 
of  consignees  and  factors  for  sale.    No  specific  advances  appear  to 
have  been  made  upon  the  particular  goods :  the  plaintifiis  were 
under  advances  generally,  and  were  to  receive  the  goods  to  sell  on 
account  of  Stuart  Sc  Co.,  and  to  account  for  the  proceeds,  subject  to 
their  lien  for  the  advances.     What  more  could  they  take  than  the 
charterers  themselves  ?    According  to  the  case  of  Small  v.  Moatrs, 
in  which  I  entirely  concur,  it  is  difficult  to  see  how  the  lien  which 
the  owners  clearly  had   at  the  time  of  the  shipment  could  be 
discharged.     It  could  only  be  so  by  the  application  of  the  doctrine 
of  Howard  v.  Tucker :  there,  goods   being  shipped  in  India  for 
(  *222  ]      London,  on  account  of  a  person  there,  the  *bill  of  lading  was 
forwarded  to  him,  and  he  indorsed  it  over  for  value :  the  biU  of 
lading  signed  by  the  captain  stated  the  freight  to  have  been  paid 
in  Bengal ;  but  it  was  found,  after  the  above  transfer,  that  the 
freight  never  had  been  paid,  through  default  of  the  shipper :  and 
it  was  held,  that  the  ship-owners  could  not  detain  the  goods  until 
payment  of  the  freight  by  the  assignees  of  the  bill  of  lading.     No 
question  of  lien   arose  directly  in   that  case:    but   the   brokers 
employed  by  the  assignees  of  the  bill  of  lading  having  sold  the 
goods,  and  paid  the  freight  over  again,  in  order  to  take  possession 
of  them,  Lord  Tbntbrdem  ruled  that  the  brokers  could  not  tresit 
the  money  so  paid  as  money  paid  on  account  of  their  principala. 
because  the  ship-owner  was  estopped  by  the  act  of  his  captain, 
from  claiming  a  lien  upon  the  goods,  as  against  an  indorsee  for 
value,  for  freight  which  he  had  led  them  to  suppose  had  been  |>aid 
in  Bengal.     8o,  here,  if  the  plaintiffs  had  been  indorsees  for  value 
of  these  bills  of  lading,  the  ship-owners  might  possibly  have  been 
estopped  from  claiming  a  lien  on  the  goods  beyond  the  stipulated 
rate  of  freight.    But  there  are  no  facts  stated  in  this  case  to  raise 
that  point.     The  plaintiffs  clearly  are  not  entitled  to  recover. 
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Williams,  J. :  Gledstanes 

V, 

I  am  of  the  same  opinion.  In  the  course  of  the  argument  I  felt  allsn. 
some  doubt  whether  the  special  clause  at  the  end  of  the  charter- 
party  did  not  render  the  bills  of  lading  so  authorised  to  be  signed 
by  the  master  a  distinct  matter,  so  as  to  limit  the  owners'  lien 
to  the  specified  freight.  But  I  now  think  that  the  construction 
put  upon  the  charter-party  by  the  Lord  Chief  Justice  and  my 
brother  Cresswell,  is  the  correct  one.  As  to  the  other  question,  I 
can  entertain  no  doubt  whatever. 

Talfourd,  J.,  concurred. 

Judgvientfor  the  defendants. 


In  re  THOMAS  HAKEWILL(l).  i«52. 

^    '                                        May  5, 
(12C.  B.  223— 233.)  

The  father  is  by  law  entitled  to  the  custody  of  his  legitimate  children ;         ^  "     J 
and  semhU  that  a  court  of  common  law  has  no  jurisdiction,  under  any 
circumstances,  to  deprive  him  of  that  right  (2). 

The  Court  will  receive  the  return  to  a  writ  of  habeas  corpuSf  although  the 
party  called  upon  to  make  it  is  not  present. 

Service  of  the  writ,  by  leaving  it  with  *^  the  brother  and  agent "  of  the 
party  called  upon,  at  his  place  of  abode :  Held,  sufficient  (3). 

A  Judge's  order  for  a  writ  of  habetM  coi-pus  cum  causa,  directed  to 
Thomas  Hakewill,  commanding  him  to  bring  up  the  bodies  of 
Thomas  Hakewill,  Mary  Fanny  Hakewill,  Jane  Hakewill,  Joseph 
William  Hakewill,  George  James  Hakewill,  and  James  Bidgway 
Hakewill,  was  obtained,  at  the  instance  of  Elizabeth  Hakewill, 
the  wife  of  the  first-named  Thomas  Hakewill,  returnable  in  this 
Court. 

The  application  was  supported  upon  the  affidavit  of  Elizabeth 
Hakewill,  which  stated,  that,  on  the  27th  of  October  last,  the  said 
Thomas  Hakewill  forcibly  turned  the  deponent  and  her  five  infant 
children  out  of  his  residence  into  the  street,  and  did  not  from 
thence  until  the  8rd  of  April  last  allow  her  any  money  whatever 
for  the  support  of  herself  or  the  said  five  children ;  that,  on  the 
said  8rd  of  April,  the  said  Thomas  Hakewill,  together  with  one 
James  Baker,  fraudulently  and  clandestinely  removed  and  decoyed 
the  said  five  children  from  her  custody,  and  still  did  detain  the  said 
children,  the  youngest  whereof  was  an  infant  of  two  years  of  age, 

(1)  Cited,  In  re  Andrews  [lST6)Jj,  R      Children  Act,  1891.— J.  G.  P. 

8  Q.  B.  153,  169,  44  L.  J.  Q.  B.  99,  28  (3)  See  Crown  Office  Bulee,   1906, 

L..  T.  353.  rule  220.--J.  G.  P. 

(2)  But   see    now   the  Custody  of 
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In  re  and  the  eldest  an  infant  of  eight  years  of  age  only ;  and  that  the 
deponent  verily  believed  that  the  said  Thomas  Hakewill  was  about 
to  depart  this  realm  immediately  for  France,  he  having  on  Saturday 
night  last  told  the  deponent  he  intended  to  do  so. 

Cooke,  on  the  part  of  Thomas  Hakewill,  objected  that  there 
had  been  no  due  service  of  the  writ,  the  affidavit  of  service  merely 
stating  that  the  writ  had  been  served  by  leaving  it  with  "  Henry 
[  '224  ]  Philip  Hakewill,  the  brother  *and  agent  of  the  said  Thomas 
Hakewill,"  at  the  residence  of  the  said  Thomas  Hakewill,  No.  38, 
Harrington  Square,  in  the  county  of  Middlesex:  whereas,  the 
statute  56  Geo.  HI.  c.  100,  s.  2,  requires  the  service  to  be  personal, 
or  by  leaving  the  writ  "  at  the  place  where  the  party  shall  be 
confined  or  restrained,  with  any  servant  or  agent  of  the  person  so 
confining  or  restraining,"  &c. 

(Jervis,  Ch.  J. :  By  whom  are  you  instructed  ?) 

By  the  husband. 

(Jervis,  Ch.  J. :  Then  you  have  sufficient  notice  of  the  writ.) 

The  writ  and  return  were  then  read  by  one  of  the  Masters.  The 
return  was  as  follows  : 

*'  I,  Thomas  Hakewill,  in  obedience  to  the  writ  hereunto  annexed, 
do  hereby  humbly  state,  that  I  was  married  in  the  year  1839,  to 
Elizabeth  Hakewill ;  that  I  have  by  the  said  marriage  seven 
children  now  living,  of  the  respective  ages  following,  that  is  to  say, 
Elizabeth,  between  twelve  and  thirteen  years  of  age,  Thomas, 
between  eleven  and  twelve  years,  Mary  Fanny,  between  eight  and 
nine  years,  Jane,  between  seven  and  eight  years,  Joseph  William, 
between  six  and  seven  years,  George  John,  between  four  and  five 
years,  and  James  Bidgway,  between  two  and  three  years;  that 
Elizabeth  is  now  at  school  at  Boulogne,  placed  there  by  me  tor  her 
education;  that  I  am  secretary  to  the  Hampstead  Waterworks 
Company,  having  an  official  residence  at  the  office  of  the  Gompaaiy, 
No.  38,  Harrington  Square  ;  that  a  part  of  the  said  house  has  been 
and  is  occupied  by  my  mother ;  that,  from  the  year  1849  up  to  the 
present  time,  feelings  of  estrangement  have  existed,  and  do  still 
exist,  between  myself  and  my  said  wife,  arising  on  my  part  from  a 
belief  of  the  ill-treatment,  misconduct,  and  neglect  on  the  part  of 
my  said  wife  towards  my  said  children,  and  also  from  her  jealousy 
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and  violence  of  manner  and  intemperance  of  language  and  conduct        in  re 
towards  *myself,   and,  further,  that  the  aforesaid  conduct  was      tl*^^"* 
exhibited  in  the  presence  and  hearing  of  the  said  children,  to  their 
injury  and  contamination ;  that  at  no  time  whatever  were  the  said 
children  and  my  said  wife,  or  any  or  either  of  them,  turned  out  of 
my  residence  into  the  streets,  or  deprived  of  support,  as  stated  in 
the  affidavit  of  my  said  wife,  sworn  on  &c.  and  filed  in  this  Court; 
that  the  last-mentioned  charge  in  the  said  affidavit,  as  far  as  I  am 
able  to  explain  and  account  for  the  same,  arose  in  the  following 
way, — that,  on  Monday,  the  27th  of  October  last,  my  said  wife,  who 
had  been  up  to  that  time  residing,  with  five  of  the  said  children,  at 
Boulogne  aforesaid,  and  were  provided  for  there  by  me,  and  where 
arrangements  had  been  made  by  my  said  wife,  with  my  consent, 
for  a  lengthened  residence,  unexpectedly,  and  without  notice  to  me, 
came  to  my  official  residence  at  the  office  of  the  said  Company,  and 
that  I  being  unable  to  provide  proper  accommodation  for  them  at 
the  said  office,  requested  my  said  wife  and  children  to  go  to  reside 
at  Hawley  Cottage,  a  place  prepared  for  their  reception,  and  which 
was  convenient  and  suitable  to  them  then  to  inhabit ;  that  there 
was  on  that  occasion  great  violence  used  and  exhibited  by  my  said 
wife  in  the  presence  of  the  said  children ;  that  my  said  wife  and 
the  said  children  went  to  the  said  cottage,  and  that  from  that  time 
the  children  were  by  my  said  wife  kept  and  concealed  from  myself, 
and  that  I  was  prevented  by  such  concealment  from  exercising  due 
authority  and  control    over  them;    that  the  said   children   were 
removed  to  and  from  various  houses,  that  is  to  say  from  Hawley 
Cottage  to  Bagham  Terrace,  and  from  thence  to  Willesden,  where 
they  remained  five  weeks,  and  during  which  time  T  have  reason  to 
know  that  my  said  wife  visited  the  said  children  only  twice ;  that 
the  said  children  were  thence  removed  to  Milton  Street,  and  from 
thence  to  Queen's  Boad,  Bayswater,  to  Cobourg  *Flace,  to  Bayswater      [  *226  ] 
Terrace,  and  to  Goldhawk  Terrace ;  that,  from  the  resident  owners 
of   each  of  the  said  houses  in  which  the  said  children  were  from 
time  to  time  staying  as  aforesaid,  I  received  information  of  ill- 
treatment  and  bad  conduct  on  the  part  of  my  said  wife  towards  the 
aaid  children ;  that,  during  the  time  of  their  said  concealment,  I 
made  repeated  applications,  through  the  brother  of  my  said  wife 
and  other  persons,  to  her,  and  requested  that  some  arrangement 
might  be  come  to  for  the  better  maintenance  of  the  said  children ; 
that,  finding  my  said  wife  was  averse  to  and  refused  to  enter  into 
emy  such  arrangement,  I  provided  and  arranged  that  the  said  six 
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In  re  children  should  be  placed  under  the  care  of  a  confidential  nurse, 
who  had  been  in  charge  of  the  said  children  for  about  two  years, 
and  to  whom  they  were  much  attached,  and  for  that  purpose  I 
provided  for  them  a  residence  in  the  island  of  Jersey,  suitable  to 
their  position  and  station  in  life ;  that  five  of  the  said  children  are 
now  being  educated  by  suitable,  proper,  and  competent  persons  in 
that  behalf,  and  that  all  care  and  attention  to  their  bodily  and 
mental  wants  is  provided  for  them ;  that  such  of  the  said  children 
as  are  of  sufficient  age  to  form  a  judgment,  are  anxious  and  willing 
to  remain  under  such  care,  and  are  unwilling  to  return  to  my  said 
wife,  and  that  I  felt  it  a  duty  to  provide  for  them  in  this  way,  in 
order  to  avoid  the  contamination  and  negligent  and  improper 
treatment  which  I  believe  would  have  arisen  from  their  residence 
with  my  said  wife ;  that  Thomas,  one  of  the  said  six  children,  when 
placed  at  school  at  Exeter,  was  removed  by  my  said  wife  from  the 
said  school,  and  became  subject  to  great  privation  and  neglect ;  that 
the  said  children  were  taken  and  removed  by  me  to  Jersey  as  afore- 
said on  the  8rd  of  April  last,  and  that  they  were  not  so  taken  and 
removed  in  consequence  or  in  anticipation  of  any  writ  of  habeas 
cojyus,  or  any  other  proceedings  at  law  respecting  them,  or  for  the 
[  •227  ]  *purpose  of  removing  them  from  the  jurisdiction  of  this  Court,  or 
of  any  other  court  of  law  or  equity,  but  solely  for  the  protection 
and  advantage  of  the  said  children,  as  hereinbefore  mentioned : 
and  I  believe  and  submit,  that,  in  addition  to  the  reasons  herein- 
before contained,  I  have,  as  the  father  of  the  said  children,  a  lawful 
right  to  the  custody  of  them." 

Kenealeyy  for  Mrs.  Hakewill,  objected  to  the  Court's  dealing 
with  the  return,  without  the  husband's  being  present,  without  an 
affidavit  verifying  it,  and  without  opportunity  being  given  to 
inquire  into  the  truth  of  the  matters  therein  alleged.  He  referred 
to  the  8rd  section  of  the  56  Geo.  III.  c.  100.    ♦    *     * 

[  228  ]  (Jkrvis,  Ch.  J. :  Upon  inquiry,  I  find  it  is  not  necessary  for  the 

party  to  appear.  And  the  case  of  Leonard  Watson  and  others  (the 
Canadian  prisoners)  (l),  seems  to  show  that  the  return  must  be 
taken  to  be  true,  and  need  not  be  verified  by  affidavit.  It  was 
doubted  in  that  case  whether  there  be  any  mode  (other  than  by 
action)  of  impeaching  the  truth  of  such  return,  or  of  introducing 
new  matter.  I  must  confess  I  should  have  thought  that  it  was 
(1)  48  a  R  659  (9  Ad.  &  EL  731 ;  per  nom.  Beg.  v.  Batchddor,  1  P.  &  D.  516). 
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competent  to  the  party  at  whose  suit  the  writ  is  obtained,  to         in  re 
impeach  the  return  upon  affidavit,  or  to  traverse  it  and  go  to  a 
jury,  or  to  argue  upon  the  return  that  it  does  not  justify  the 
detention.) 

Then,  the  return  is  clearly  insufficient  upon  the  face  of  it. 

(Jbbvis,  Ch.  J. :  Have  we  any  authority  to  interfere  to  remove 
the  children  out  of  the  custody  of  the  father  ?) 

There  are  many  cases  where  courts  of  law  have  so  interposed ; 
the  right  of  the  father  seems  to  be  limited  to  the  custody  of  his 
heir  apparent :  Rex  v.  Smith  (1).     Lord  Mansfield  goes  very  fully 
into  the  question  in  the  case  of  Rex  v.  Sir  Francis  Blake  Delaval  (2). 
After  citing  Rex  v.  Clarkson  (8),  Rex  v.  Johnson  (4),  and   Rex  v. 
Smith  (1),  his  Lordship  said,  ''He  thought  that  what  was  done  by 
the  Court  in  every  one  of  them  was  right;  though  he  did  not 
agree  with  the  sayings  that  were  reported  in  the  books  to  have 
been  made  use  of  in  determining  them.     In  cases  of  writs  of  liaheas 
corpus  directed  to  private  persons,  '  to  bring  up  infants,*  the  Court 
is  bound  ex  debito  justitia  to  set  the  infant  free  from  an  improper 
restraint:  but  they  are  not  bound  to  deliver  them  over  to  any 
body,  nor  to  give  them  any  *privilege.     This  must  be  left  to  their       [  ^229  ] 
discretion,  according  to  the  circumstances  that  shall  appear  before 
them.     There  is  a  privilege  redeundo,  unless  the  Court  should  see 
ground  to  declare  the  contrary.      In   the  three  particular  cases 
which  he  had  mentioned,  all  that  was  actually  done,  he  said,  was 
right ;  though  he  did  not  agree  with  all  that  was  said.    In  the  first 
of  these  cases.  Rex  v.  Clarkson,  the  infant  was  a  marriageable 
young  lady,  who  lived  with  her  guardian.     A  man  claimed  her  as 
his  wife :  she  denied  the  marriage.     The  Court  could  not  try  the 
marriage  by  affidavit :  and  they  could  not  deliver  her  to  the  man  as 
her  husband,  without  allowing  the  marriage.     She  chose  to  remain 
with  her  guardian :  and  the  Court,  upon  being  informed  that  the 
man  had  a  design  to  seize  her,  sent  a  tipstaff  home  with  her  to 
protect  her.    In  the  second  case.  Rex  v.  Johnson,  the  child  was 
too  young  to  judge  for  itself :  she  was  not  more  than  nine  or  ten, 
or,  as  some  accounts  say,  six  years  old ;   but  certainly  not  old 
enough  to  exercise  any  judgment  of  her  own.     And  there  was  a 
legal  guardian  appointed  by  the  will  of  her  father :  and  therefore 

(1)  2  Str.  982.  (3)  1  Str.  444. 

(2)  3  Burr.  1434;  1  Sir  W.  Bl.  410,  (4)  1  Str.  579. 
439. 
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In  re  it  was  right  to  let  the  legal  guardian  take  her,  as  she  was  too 
yotmg  to  judge  for  herself.  The  guardian  appointed  in  that  case 
by  the  spiritual  Court  was  nothing  at  all ;  for,  they  appoint  any- 
body guardian  in  that  Court,  for  the  mere  purpose  of  appearing. 
In  the  third  case,  Rex  v.  Smith,  the  child  wanted  but  six  weeks  of 
fourteen :  and  that  case  was  determined  right  (barring  the  dicta 
that  were  used  in  it) ;  for,  the  Court  were  certainly  right  in  refusing 
to  deliver  the  infant  to  the  father,  of  whose  design  in  applying  for 
the  custody  of  his  child  they  had  a  bad  opinion.  The  true  rule  is, 
that  the  Court  are  to  judge  upon  the  circumstances  of  the  particular 
case,  and  to  give  their  directions  accordingly."  That  case  clearly 
shows  that  it  was  never  doubted  that  a  court  of  common  law  has 
jurisdiction  to  entertain  questions  of  this  sort.  In  Rex  v.  Moseley  (i) 
[  •230  ]  ^and  Rex  v.  Hopkins  (2),  also,  the  Court  of  Queen's  Bench,  upon 
habeas  corpus,  removed  children  from  the  custody  of  the  father  and 
restored  them  to  the  mother;  Lord  Kenyon,  in  the  first  case, 
saying,  *'  When  the  father  has  the  custody  of  the  child  fairly,  I  do 
not  know  that  this  Court  would  take  it  away  from  him  ;  though  I 
do  not  mean  to  impeach  the  propriety  of  the  case  cited :  Rex  v. 
Soper  (8).  But,  where  he  has  got  possession  of  the  child  by  force 
or  fraud,  as  is  here  suggested,  we  will  interfere  to  put  matters  in 
the  same  situation  as  before." 

(Talfourd,  J. :  Both  these  were  cases  of  illegitimate  children ; 
and,  in  the  former,  the  child  was  within  the  age  of  nurture  (4). 
Can  you  produce  any  scintilla  of  authority  to  show  that  a  court  of 
law  has  authority  to  remove  legitimate  children  from  their  father*s 
custody,  under  any  circumstances?  I  never  heard  it  suggested. 
In  Wellesley  v.  The  Duke  of  Beavfort  (6),  Lord  Eldon  puts  it  upon 
the  higher  ground,  the  right  of  the  Chancellor,  as  representing  the 
Crown  as  parens  patria  («).) 

(1)  7  B.  B.  695,  n.  (5  East,  224,  fu).  against  her  wiU. 

(2)  8  B.  B.  686  (7  East,  579).  (5)  34  B.  B.  159  (2  Baas.  1) ;  affirmed 

(3)  2  B.  B.  597  (5  T.  B.  278).  on  appeal  in  the   House  of  Lords  : 

(4)  See  In  re  Anne  Lloyd,  60  R  B.  WeH€9ley  ▼.    Wellesley,   31   B.    R.    lo 
580    (3    Man.    &    G.    547).      There,  (2  Bligh,  N.  S.  J  24). 

the  mother  of  an  illegitimate  child  be-  (6)  I^rd  Eldon  in  that  case  ex- 

tweeu  eleven  and  twelve  years  of  age,  pressly  bases  the  interferenoe  of  tbe 

obtained  a  writ  of  habeas  corpus  to  Court  upon  the  ciroomstanoe  of  tfa.« 

compel  the  putative  father  to  bring  infant  possessing  property, — cautioisdy 

her  before  this  Court.  The  child  being  disclaiming  for  it  the  jurisdiction   to 

brought  up,  the  Court  declared  her  protect  those  whose  poverty  renders 

entitled  to  exercise  her  own  discretion  them  objects  of  no  interest  in  a  oonxt 

as  to  whither  she  would  go,  and  would  of  equity, 
not  allow    the    mother  to  take    her 
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One  of  the  groands  upon  which  that  case  was  rested,  was,  that  the        in  le 

separation  commenced  with  the  father's  consent, — a  circumstance        "^^will. 

which  also  occurs  in  the  present  case.     It  is  perfectly  competent  to 

the  Court  to  inquire  and  to  determine  *  whether  the  conduct  of  the      [  •231  ] 

parties  does  not  render  one  more  fit  and  proper  to  have  the  custody 

of  the  children  than  the  other.    And  the  fact  that  the  children 

have  been  removed  beyond  the  jurisdiction  of  the  Court  is  by  no 

means  to  be  lost  sight  of. 

Cooke  was  not  called  upon  to  support  the  return. 

Jebvis,  Ch.  J. : 

I  am  of  opinion  that  the  return  to  this  writ  of  habeas  corpus  is 
sufficient.  Mr.  Kenealey  has  insisted  that  the  return  is  insufficient  • 
but  he  has  produced  no  affidavits  to  impeach  its  validity.  The 
substance  of  the  return  is, — "  I  am  the  father  of  these  six  children, 
and  the  Court  has  no  jurisdiction  to  deprive  me  of  the  custody  of 
them."  Of  legitimate  children,  the  father  has  the  undoubted  right 
of  custody.  It  is  otherwise  with  regard  to  illegitimate  children. 
That  right,  however,  is  subject  to  the  controlling  power  of  the 
Crown  as  pai-ens  patriae.  The  Lord  Chancellor  may  under  certain 
circumstances  remove  children  from  the  custody  and  care  of  their 
father,  and  place  them  elsewhere.  But  we,  sitting  as  a  court  of 
law,  clearly  have  no  such  power.  Even  if  we  had  power  to  inquire 
into  the  conduct  of  the  father,  with  a  view  to  remove  the  children 
from  the  contamination  of  bad  example,  no  such  circumstances  are 
disclosed  in  this  case  as  would  have  warranted  our  interference. 
The  return  must  be  allowed. 

Cressw^ell,  J. : 

I  am  entirely  of  the  same  opinion.  The  point  was  expressly 
determined  in  this  Court  in  Ex  parte  Skinner  (1).  So,  in  Rex  v. 
(Jreenhill  (2),  it  was  held  by  the  Court  of  Queen's  Bench,  that  the 
father  is  entitled  to  the  custody  of  his  children,  to  the  exclusion  of 
their  mother,  although  they  be  within  the  age  of  nurture ;  and  that, 
where  a  child  is  in  the  custody  of  the  mother,  the  Court  will  *compel  [  *282  ] 
her  to  deliver  it  into  the  custody  of  the  father,  unless  it  appear  to 
the  Court  that  the  child  will  be  improperly  restrained,  or  its  morals 
contaminated  by  being  placed  in  the  father's  custody.  "  The  custody 
of  the  father,"  says  Lord  Denman,  "is  the  proper  legal  custody. 

(I )  27  E.  E.  710  (9  J.  B.  Moore,  278).         (2)  43  E  E.  440  (6  Nev.  &  M.  244). 
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In  re  Where  there  is  danger  to  the  infant  in  intrusting  it  to  the  care  of  the 
father,  the  Court  will  not  act  upon  the  jurisdiction  which  they  possess. 
Therefore,  if  there  were  well-founded  apprehensions  of  the  father's 
acting  with  extreme  harshness  or  cruelty,  or  with  gross  profligacy  or 
immoral  conduct,  so  that  the  child  would  be  in  danger  of  contamina- 
tion, the  Court  would  not  order  the  child  to  be  deUvered  to  him." 
And  LiTTLBDALB,  J.,  Said :  "  Upon  general  principles  of  law,  the 
father  is  entitled  to  the  custody  of  the  children.  If  they  be  of  an 
age  to  judge  for  themselves,  they  have  a  right  to  determine  where 
they  will  go :  but,  if  they  be  not,  it  is  the  bounden  duty  of  the 
Court  to  put  them  in  that  custody  which  the  law  points  out  Sup- 
posing the  children  were  in  the  custody  of  a  third  person,  and  the 
question  was,  whether  the  father  or  the  mother  should  be  intrusted 
with  them, — there  could  be  no  doubt  that  the  Court  would  order 
them  to  be  delivered  to  the  custody  of  the  father,  and  any  applica- 
tion of  the  mother  would  not  be  attended  to."  If  these  children 
were  of  an  age  to  judge  for  themselves,  we  might  compel  their 
production.  But  this  application  does  not  embrace  the  only  one  of 
these  children  who  is  of  such  age :  it  is  not  suggested  that  she  is  in 
any  improper  custody.  As  to  the  other  children,  I  think  the  cases 
abundantly  show  that  the  primary  right  of  custody  of  children  is  in 
their  father.  I  do  not  remember  any  case  where  a  court  of  common 
law  has  interfered  in  any  way  with  that  right.  Nor  is  there  any 
dictayn  that  I  am  aware  of  which  goes  to  any  such  extent.  The 
case  of  illegitimate  children  obviously  stands  upon  a  totally  different 
footing. 

[  23S  ]       Williams,  J. : 

I  am  of  the  same  opinion.  By  law,  the  father  has  an  undoubted 
right  to  the  custody  of  his  children.  It  is  by  no  means  clear  that  a 
court  of  law  has  power  under  any  circumstances  to  control  or 
interfere  with  that  right.  But,  at  all  events,  no  case  for  interference 
is  made  out  upon  the  present  occasion. 

Talfourd,  J.,  concurred. 

Return  aUoiced, 
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HAYES  V.  KEENE.  issi 

(12  C.  B.  233-241 ;  S.  C.  21  L.  J.  C,  P.  204 ;  16  Jur.  976.)  Aprnj9. 

A  defendant  arrested  under  a  warrant  of  commitment  of  a  county  court  [  ^^^  ] 
within  thi-ee  months  from  the  day  of  its  date,  may  lawfully  be  detained 
under  the  arrest  after  the  expiration  of  the  three  months,  notwithstanding 
the  131st  rule  made  under  the  authority  of  the  12  &  13  Vict.  c.  101,  s.  12, 
which  provides  that  *'  warrants  of  commitment  whenever  issued,  shall  bear 
date  on  the  day  on  which  the  order  for  commitment  is  made,  and. shall  con- 
tinue in  force  for  three  calendar  months  from  such  date,  and  no  longer"  (1). 

Trespass  for  an  assault  and  false  imprisonment. 

Flea :  that,  before  the  committing  of  the  alleged  trespasses  in  the 
declaration  mentioned,  and  after  the  9  «&  10  Vict.  c.  95,  to  wit,  on 
the  1st  of  November,  1847,  a  county  court,  called  the  County  Court 
of  Surrey,  was  duly  constituted,  to  be  holden  at  Wandsworth,  in  the 
county  of  Surrey  aforesaid,  and  the  same  court  had  from  thence 
hitherto  been  duly  holden,  at  Wandsworth  aforesaid,  under  the 
said  Act  of  Parliament:  That,  after  the  said  court  had  been  so 
constituted  as  aforesaid,  and  whilst  the  said  court  was  so  holden 
at  Wandsworth  as  aforesaid,  and  before  the  committing  the  tres- 
passes in  the  declaration  mentioned,  to  wit,  on  the  19th  of  Sep- 
tember, 1851,  one  Peter  Plumley,  then  being  the  clerk  of  the  said 
county  court,  duly  issued,  under  the  seal  of  the  said  court,  a  warrant 
of  commitment,  intituled  "In  the  County  Court  of  Surrey  holden  at 
Wandsworth,  between  Alfred  liosUng,  plaintiff,  and  William  Hayes 
(the  now  plaintiff),  defendant ;  "  and  directed  "  To  the  high-bailiff 
and  others  the  bailiffs  of  the  said  court,  and  all  constables  and 
peace-ofScers  within  the  jurisdiction  of  the  said  court,  and  to 
the  governor  or  keeper  of  the  *common  gaol  at  Horsemonger  i  •234  ] 
Lane ; "  by  which  said  warrant, — after  reciting,  that,  at  a  court 
holden  at  Wandsworth,  on  the  2nd  of  May,  1850,  the  said  Alfred 
Eosling,  by  the  judgment  of  the  said  court,  in  a  certain  suit  wherein 
the  said  court  had  jurisdiction,  recovered  against  the  now  plaintiff 
the  sum  of  6/.  lis.  6d.  for  his  the  said  Alfred  Bosling's  debt,  and  the 
sum  of  21.  9s.  Id.,  the  costs  of  the  said  suit,  amounting  together  to 
the  sum  of  9/.  0«.  2d.,  and  that  thereupon  it  was  then  and  there 
ordered  by  the  said  court  that  the  now  plaintiff  should  pay  the  same 
to  the  clerk  of  the  said  court,  at  his  the  said  clerk's  ofSce  in  Wands- 
i^orthy  by  instalments  of  the  sum  of  Ss.  every  four  weeks;  and 
reciting,  that,  the  now  plaintiff  not  having  paid  the  said   sum 

(1)  Op.  County  Court  Eules,  1903,      one  year  from  the  date  thereof." — 
Ord.  XXV.,  r.  46,  "  such  order  shall      J.  G.  P. 
DOt  be  enforced  after  the  expiration  of 

46—2 
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Hatu  pursuant  to  the  said  order,  a  summons  was,  upon  application  of  the 
Kkdik.  said  Alfred  Bosling,  duly  issued  from  and  out  of  the  said  court 
against  the  now  plaintiff,  by  which  said  summons  Ihe  now  plaintiff 
was  required  to  appear  at  the  said  County  Court  of  Surrey,  holden 
at  Wandsworth,  on  the  6th  of  March,  1851,  to  answer  such 
questions  as  might  be  put  to  him  touching  his  estate  and  effects, 
and  the  manner  and  circumstances  under  which  he  contracted 
the  said  debt  which  was  the  subject  of  the  action  in  which  ilie 
said  judgment  was  obtained  against  him,  and  as  to  the  means 
and  expectation  he  then  bad,  and  as  to  the  property  and  means 
he  then  still  had,  of  discharging  the  said  debt,  and  as  to  the 
disposal  he  had  made  of  any  property ;  and  reciting  that  it  was 
duly  proved  upon  oath  at  the  said  last-mentioned  court,  that  the 
now  plaintiff  was  personally  served  with  the  said  sunmions ;  and 
reciting  that  the  now  plaintiff  did  not  attend  as  required  by  such 
summons,  or  allege  any  sufficient  excuse  for  not  so  attending,  and 
that  thereupon  it  was  ordered  by  the  Judge  of  the  said  court  that 
the  now  plaintiff  should  be  committed  for  the  term  of  ten  days  to 
the  common  gaol  at  Horsemonger  Lane,  in  the  county  of  Surrey, 
[  *236  ]  according  *to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, or  until  he  should  be  discharged  by  due  course  of  law, — the 
said  high-bailiff,  bailiffs,  and  others  were  thereby  required  to  take 
the  now  plaintiff  and  deliver  him  to  the  governor  or  keeper  of  the 
common  gaol  at  Horsemonger  Lane,  and  the  said  governor  or 
keeper  was  thereby  required  to  receive  the  now  plaintiff,  and  him 
safely  keep  in  the  said  gaol  for  the  term  of  ten  days  from  the  arrest 
under  the  said  warrant,  or  until  he  should  be  sooner  discharged  by 
due  course  of  law;  for  which  that  warrant  should  be  a  sufficient 
warrant  to  the  said  high-bailiff,  bailiffs,  and  others,  and  to  the  said 
governor  or  keeper  of  the  said  common  gaol :  which  said  warrant 
bore  date,  to  wit,  the  19th  of  September,  1851,  and  was  and  is 
sealed  with  the  seal  of  the  said  county  court,  and  signed  by  the 
said  Peter  Flumley,  then  being  the  clerk  of  the  said  County  Court  of 
Surrey  holden  at  Wandsworth  aforesaid :  That  the  said  warrant, 
afterwards,  and  before  the  expiration  of  three  calendar  months 
from  the  date  thereof,  and  whilst  the  same  was  in  force,  and  before 
the  committing  of  the  said  alleged  trespass,  to  wit,  on  the  19th  of 
September,  1851,  was  delivered  by  the  clerk  of  the  said  court  to 
one  William  Goff,  then  being  one  of  the  bailiffs  of  the  said  County 
Court  of  Surrey,  holden  at  Wandsworth,  as  aforesaid,  to  be  executed 
in  due  form  of  law :  That,  by  virtue  of  the  said  warrrant,  afterwards. 


TOL.  xcii.]  1852.    C.  P.     12  C.  B.  235—237.  709 

and  before  the  expiration  of  three  calendar  months  from  the  Hates 
date  thereof,  and  whilst  the  said  warrant  was  in  force,  and  before  kebne« 
the  committing  of  the  said  supposed  trespasses,  to  wit,  on  the  16th 
of  December,  1851,  the  said  William  Goff,  then  being  one  of  the 
bailiffs  of  the  said  county  court,  did  then,  within  the  jurisdiction  of 
the  said  court,  take  and  arrest  the  now  plaintiff  by  his  body,  and 
did  then  forthwith  convey  the  now  plaintiff  to  the  said  common 
gaol  at  Horsemonger  Lane,  and  did  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  said  common  gaol,  and  ^before  the  expira-  [  *236  ] 
tion  of  three  calendar  months  from  the  date  of  the  said  warrant, 
and  whilst  the  same  was  in  force,  under  and  by  virtue  of  the  said 
warrant,  deliver  the  now  plaintiff  to  the  defendant,  who  then  was, 
and  thence  hitherto^  had  been,,  and  still  was,  the  governor  and 
keeper  of  the  said  common  gaol  at  Horsemonger  Lane :  That  the 
defendant,  so  then  being  such  governor  and  keeper  of  the  said 
common  gaol,  did  then,  at  the  said  common  gaol,  and  before  the 
expiration  of  three  calendar  months  from  the  date  of  the  said 
warrant,  and  whilst  the  same  was  in  force,  and  under  and  by  virtue 
thereof,  receive  the  now  plaintiff  into  the  said  gaol,  into  his  the  now 
defendant's  custody  as  such  governor  and  keeper  of  the  said  common 
gaol :  And  that  he,  the  defendant,  being  such  governor  and  keeper 
of  the  said  common  gaol,  under  and  by  virtue  of  the  said  warrant 
safely  kept  and  detained  the  now  plaintiff  in  prison  in  the  said  common 
gaol,  from  the  time  when  he  so  received  the  now  plaintiff  into  the 
said  common  gaol  as  aforesaid  until  he  the  now  plaintiff  was  dis- 
charged from  the  said  prison  by  due  course  of  law,  to  wit,  for  the 
said  time  in  the  declaration  mentioned,  as  the  defendant  lawfully 
might  for  the  causes  aforesaid,  —which  were  the  said  several  trespasses 
in  the  declaration  mentioned.    Verification. 

To  this  plea  the  plaintiff  replied,  that,  after  the  passing  of  the 
12  Sc  13  Vict.  c.  101,  intituled  ice,  and  before  the  issuing  of  the 
warrantinthesaidpleamentioned,  to  wit,  on  the  2nd  of  February, 
1850,  Charles  Christopher,  Lord  Cottenham,  then  being  the  Lord 
Chancellor,  duly  appointed  and  authorised  five  of  the  Judges 
of  the  Courts  holden  under  the  said  Act  of  the  tenth  year  of 
her  Majesty's  reign,  that  is  to  say,  Alfred  Septimus  Dowling,  Esq., 
Serjeant-at-law,  Robert  Brandt,  Esq.,  barrister-at-law,  James 
Espinasse,  Esq.,  barrister-at-law,  Charles  James  Gale,  Esq., 
barrister-at-law,  and  William  Turner,  Esq.,  barrister-at-law,  then 
being  five  of  the  Judges  of  the  *said  Courts,  to  frame  such  general  [  *287  ] 
rules  and   orders  as    to   them  should  seem  expedient,  for  and 
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Hatbb  concerning  the  practice  and  proceedings  of  the  Courts  holden  under 
Kkkmk.  ^^^®  ^^  ^^^y  ^"^  ^^^  ^^^  execution  of  the  process  of  such  Courts, 
and  in  relation  to  any  of  the  provisions  of  the  said  Act,  as  to  which 
there  had  arisen  doubts,  or  had  been  conflicting  decisions  in  the  said 
Courts ;  which  said  Judges  afterwards  and  before  the  issuing  of  the 
said  warrant,  to  wit,  on  the  day  and  year  last  aforesaid,  under  and 
in  pursuance  of  the  said  appointment  and  authority,  framed  divers 
general  rules  and  orders  for  and  concerning  the  several  matters 
aforesaid,  and,  amongst  others,  the  following  general  rule  and 
order,  that  is  to  say,  "  warrants  for  commitment,  whenever 
issued,  shall  bear  date  on  the  day  on  which  the  order  for  com- 
mitment was  made,  and  shall  continue  in  force  for  three  c^endar 
months  from  such  date,  and  no  longer ;  but  no  order  for  commit- 
ment shall  be  drawn  up  or  served,"  which  said  rule  and  order  was 
afterwards,  to  wit,  on  the  1st  of  December  in  the  year  aforesaid, 
duly  certified  to  the  Bight  Hon.  Thomas,  Lord  Truro,  so  then  being 
the  Lord  Chancellor,  to  three  of  the  Judges  of  the  superior  courts 
of  common  law  at  Westminster,  that  is  to  say,  to  the  Bight  Hon. 
8ir  John  Jervis,  Knight,  then  being  the  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas  at  Westminster,  the  Hon.  Sir  W.  Erie, 
Knight,  then  being  one  of  the  justices  of  the  Court  of  Queen's 
Bench  at  Westminster ,  and  the  Hon.  Sir  S.  Martin,  Knight,  then 
being  one  of  the  Barons  of  the  Court  of  Exchequer  at  Westminster; 
which  said  three  Judges  then  approved  of  the  said  rule,  and  the 
said  rule  was  forthwith  after  the  said  approval  thereof,  and  before 
the  issuing  of  the  said  warrant,  to  wit,  on  the  1st  of  April,  1851, 
laid  before  both  Houses  of  Parliament,  and  six  weeks  after  the  same 
had  so  been  laid  before  both  Houses  of  Parliament  had  elapsed 
before  the  issuing  of  the  said  warrant:  and  that,  although  the 
[  *238  ]  ^plaintiff  was  arrested  under  the  said  warrant  within  three  calendar 
months  from  the  date  thereof,  to  wit,  on  the  16th  of  December, 
1851,  and  was  imprisoned  under  colour  thereof  by  the  defendant  for 
a  term  not  exceeding  ten  days  from  the  said  arrest,  to  wit,  until  and 
upon  the  25th  of  December  in  the  year  aforesaid ;  yet  the  defendant 
imprisoned  the  plaintiff  and  detained  him  in  prison  in  the  said  gaol 
and  prison  under  and  by  colour  of  the  said  warrant,  after  the  expira- 
tion of  three  calendar  months  from  the  date  thereof,  to  wit,  from 
and  after  the  19th  of  December  in  the  year  last  aforesaid,  until  and 
upon  the  25th  day  of  December  in  the  year  last  aforesaid,  which  is 
the  imprisonment  and  trespass  in  the  declaration  mentioned. 
Verification. 
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To  this  replication  the  defendant  demurred  generall3\  The  Hayes 
following  point  was  marked  in  the  margin  :  **  The  defendant  will  kbbne. 
argue,  upon  this  demurrer,  that,  as  the  plaintiff  was  arrested,  and 
received  by  the  defendant  into  the  said  gaol  under  the  warrant  in 
the  pleadings  mentioned,  within  three  calendar  months  from  the 
date  of  the  warrant,  the  defendant  was  justified  under  the  warrant, 
as  the  keeper  of  the  prison  in  the  pleadings  mentioned,  in  keeping 
the  plaintiff  in  prison  for  the  term  of  imprisonment  mentioned  in 
the  said  warrant,  notwithstanding  three  calendar  months  from  the 
date  of  the  warrant  expired  before  the  term  of  the  plaintiff's 
imprisonment  mentioned  in  the  warrant  expired." 

Channelly  Serjt.,  in  support  of  the  demurrer: 
The  question  turns  upon  the  construction  of  the  119th,  122nd, 
ISlst,  and  185th  of  the  rules  of  practice  made  under  the  authority 
of  the  12  &  18  Vict.  c.  101,  s.  12.  The  119th  rule  provides  that 
*•  warrants  of  execution  shall  bear  date  on  the  day  on  which  they 
are  issued,  and  shall  continue  in  force  for  three  calendar  months 
from  such  date,  and  no  longer."  Bule  122  contains  a  similar 
♦provision  as  to  successive  warrants  of  execution.  Eule  131  pro-  [  •239  ] 
vides  that ''  warrants  for  commitment,  whenever  issued,  shall  bear 
date  on  the  day  on  which  the  order  for  commitment  was  made,  and 
shall  continue  in  force  for  three  calendar  months  from  such  date^ 
and  no  longer ;  but  no  order  for  commitment  shall  be  drawn  up  or 
served."  And  rule  185  contains  a  similar  provision  as  to  successive 
warrants  of  commitment. 

(Jbrvis,  Ch.  J. :  This  point  was  incidentally  decided  in  Ex  parte 
O'Neill  (1),  where  it  was  held,  that  a  warrant  of  commitment  for  con- 
tempt, under  s.  99  of  the  9  &  10  Vict.  c.  95,  for  non-appearance  on 
a  judgment-summons,  was  regular,  though  issued  more  than  six 
months  after  the  date  of  the  Judge's  order, — notwithstanding,  that, 
by  the  87 th  of  the  then- existing  rules  of  practice  of  county  courts, 
a  warrant  was  to  be  current  only  for  two  months  after  its  date.) 

Gifford,  contra : 

The  record  shows  a  detention  of  the  plaintiff  for  a  period  of 
seven  days  after  the  warrant  of  commitment  had,  by  reason  of  the 
lapse  of  the  three  calendar  months,  ceased  to  be  of  any  force. 

(Jbrvis,  Ch  J.:  The  102nd  section  of  the  9  &  10  Vict.  c.  95(2), 

(1)  10  C.  B.  57.  (2)  Cp.    sect.    161   of    the    County 

Courts  Act,  1888.— J.  G.  P. 
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Hayes  enacts,  'Hbat,  whenever  any  order  of  commitment  shall  have  been 
Kkene.  made  as  aforesaid,  the  clerk  of  the  said  court  shall  issue  under  the 
seal  of  the  court  a  warrant  of  commitment  directed  to  one  of 
the  bailiffs  of  any  county  court,  who  by  such  warrant  shall  be 
impowered  to  take  the  body  of  the  person  against  whom  such  order 
[  *240  ]  *shall  be  made ;  and  all  constables  and  other  peace  officers  within 
their  respective  jurisdictions  shall  aid  in  the  execution  of  every  such 
warrant ;  and  the  gaoler  or  keeper  of  every  gaol,  house  of  correc- 
tion, and  prison  mentioned  in  any  such  order,  shall  be  bound  to 
receive  and  keep  the  defendant  therein  until  discharged  under  the 
provisions  of  this  Act,  or  otherwise  by  due  course  of  law."  The 
gaoler  is  to  carry  out  the  judgment  of  the  court :  the  warrant  alone 
is  not  his  justification.) 

The  gaoler  by  detaining  the  plaintiff  was  enforcing  the  warrant 
after  it  had  ceased  to  have  any  force :  and,  by  his  plea,  he  expressly 
treats  the  warrant  as  his  justification. 

(Jervts,  Ch.  J. :  That  is  not  pointed  out  as  ground  of  special 
demurrer.  Gould  the  plaintiff  have  been  brought  up  to  be  dis- 
charged here,  on  the  ground  that  the  warrant  had  run  out  ?) 

It  is  submitted  that  he  might. 

(Talfourd,  J.:  The  131st  rule  provides  that  the  warrant  of 
commitment  ''shall  continue  in  force  for  three  calendar  months  from 
its  date,  and  no  longer."  Is  it  not  an  available  warrant  during  the 
whole  three  months  ?) 

If  it  had  been  intended  that  the  three  months'  limit  should  only 
apply  to  the  execution  of  the  warrant,  the  rule  would  have  said  so ; 
as  in  the  case  of  the  capias  under  the  1  &  2  Vict.  c.  110,  the 
4th  section  of  which  provides  that  the  writ  shall  be  executed  ''within 
one  calendar  month  after  the  date  thereof,  but  not  afterwards  "  (0- 

Jbrvis,  Ch.  J. : 

I  should  have  been  extremely  sorry  if  I  had  felt  myself  con- 
strained by  any  technical  construction  of  the  rule  in  question  to 
decide  in  favour  of  the  plaintiff  upon  this  demurrer ;  for,  such  a 
decision  would  in  effect  operate  pro  tanto  a  repeal  of  the  statute. 

(1)  See  the  2  Will.  17.  c.  39,  s.  10,  force  for  more  than  four  calendar 
which  provides  that  **no  writ  issued  months  from  the  day  of  the  date 
by  authority  of  this  Act  shall  \)e  in      thereof,"  &c. 
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Defendants  would  then  take  care  to  keep  out  of  the  way  until  the  Hates 
expiration  of  the  warrant  was  at  hand,  and  thus  *evade  the  judg-  kbenb. 
ment  of  the  Court.  Construing  the  IBlst  rule  in  the  strictest  [  *24i  ] 
possible  way,  viz.  that  the  warrant  shall  have  no  force  or  efifect  after 
the  expiration  of  the  three  calendar  months ;  still,  having  received 
the  prisoner  into  his  custody  under  the  warrant  whilst  it  was  in 
full  force,  the  gaoler  is  bound  by  the  statute  to  keep  him  until  the 
expiration  of  the  period  mentioned  in  the  order  of  the  Court.  I 
think  we  are  doing  no  violence  to  the  language  of  this  rule  so  to 
construe  it.  The  framers  of  it  evidently  meant  to  prevent  a  plain- 
tiff having  the  means  of  harassing  his  debtor  by  keeping  a  warrant 
suspended  over  his  head  for  an  indefinite  period.  But  there  can  be 
no  reason,  when  once  the  warrant  is  executed  by  a  caption,  and  it 
is  altogether  removed  beyond  the  control  of  the  party,  why  the 
judgment  should  not  be  carried  into  full  effect.  The  fair  construction 
of  the  rule  is,  that  the  warrant  shall  remain  in  force,  for  the  pur- 
pose of  the  defendant's  being  arrested  under  it,  for  three  calendar 
months  only;  but  not  so  as  to  qualify  the  judgment  or  limit  the 
period  of  imprisonment.  I  therefore  think  the  defendant  is  entitled 
to  the  judgment  of  the  Court. 

Cbesswell,  J. : 
I  am  entirely  of  the  same  opinion. 

Williams,  J. : 

.  The  plain  meaning  of  the  181st  rule,  is  that,  the  warrant  shall  only 
continue  capable  of  being  put  into  operation  for  the  period  of  three 
calendar  months ;  not  that,  the  warrant  having  been  executed,  the 
detention  under  it  shall  cease  to  be  lawful  from  the  moment  the 
three  months  have  expired. 

Talfourd,  J. : 

I  am  of  the  same  opinion.     The  construction  contended  for  on  the 
part  of  the  plaintifif  is  one  that  no  amount  of  ingenuity  can  make 

plausible. 

Judgment  for  the  defendant. 


HOLMES   r.  SPAKKES  and  NICHOLS.  i852. 

Avril  22 
(12  0.  B.  242—252;  S.  C,  21  L.  J.  C,  P.  194  ;  16  Jur.  975.)  ^ 

[Pleadio^.    Obsolete.] 
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1852.  WAKD   V.  LORD   LONDESBOROUGH. 

Jan,  14. 
(12  C.  B.  252—261.) 

[See  M(tore  v.  Garwood  (1849)  80  K.  R.  738  (4  Ex.  681) ;  the  Stamp  Act,  1891, 
sect.  9  of  the  Finance  Act,  1899;  and  Trotter  v.  Maclean  (1879)  13  Ch.  D.  574, 
42L.T.  118.] 


18^2.  RANDALL  v.  MOON  (1). 

April  24,  ^  ' 
(12  0.  B.  261—266 ;  S.  0.  21  L.  J.  0.  P.  226.) 

-'  Two  actions  having  been  brought  upon  a  bill  of  exchange, — the  one  against 

the  drawer,  the  other  against  the  acceptor, — the  defendant  in  the  first  action 
obtained  a  Judge's  order  for  a  stay  of  proceedings  on  payment  of  debt, 
interest,  and  costs :  Held,  that  the  payment  under  that  order  could  not  be 
pleaded,  in  bar  of  the  further  maintenance  of  the  second  action,  as  a  pay- 
ment in  satisfaction  and  discharge  of  the  causes  of  action  against  the 
acceptor,  or  relied  on  as  a  ground  for  reduction  of  damages. 

This  was  an  action  of  assampsit  on  a  bill  of  exchange  for 
49/.  18«.,  drawn  by  one  W.  A.  Turner  upon  and  accepted  by  the 
defendant,  and  indorsed  by  Turner  to  one  Worms,  and  by  him  to 
the  plaintiff. 

Plea, — to  the  further  maintenance  of  the  action — that,  after  the 
bill  became  and  was  due  and  payable,  and  whilst  the  plaintiff  was 
the  holder  thereof,  to  wit,  by  reason  of  the  said  indorsement  thereof 
to  him  in  the  declaration  mentioned,  and  after  the  issuing  of  the 
writ  of  summons  in  this  cause,  the  said  W.  A.  Turner  in  the 
declaration  mentioned,  to  wit,  at  the  request  of,  and  for  and  on 
behalf  of  the  defendant,  paid  to  the  plaintiff,  who  then  accepted 
and  received  of  and  from  the  said  W.  A.  Turner,  a  large  sum  of 
money,  to  wit,  a  sum  amounting  in  the  whole  to  all  the  moneys  in 
the  declaration  mentioned,  in  satisfaction  and  discharge  of  all  the 
causes  of  action  in  the  declaration  mentioned  ;  and  the  said  W.  A. 
Turner  thereupon  became  entitled  to  have  the  said  bill  delivered 
up  to  him  by  the  plaintiff;  and  the  defendant  further  said  that  the 
plaintiff  was  not  suing  in  this  action  as  trustee  of,  or  for  the  benefit 
of,  the  said  W.  A.  Turner.  Verification  and  prayer  of  judgment 
if  &c. 

Replication,  that  the  said  W.  A.  Turner  did  not,  for  or  on  behalf 
[  ^262  ]  of  the  defendant,  pay  to  the  plaintiff,  nor  *did  the  plaintiff  receive, 
the  money  in  satisfaction  of  the  said  causes  of  action  in  the 
declaration  mentioned. 

The  cause  was   tried  before  Maule,  J.,  at  the  first  sitting  at 

(1)  Explained  in  Cook  v.  Lhier  (1863)  13  C.  B.  N.  S.  543,  32  L.  J.  C,  P.  121. 
—J.  G.  P. 
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Westminster  in  this  Term.  It  appeared  that  the  bill  was  accepted  Kaksali. 
by  the  defendant  for  Turner's  accommodation,  but  that  the  plaintiff  moon. 
had  no  notice  of  that  fact ;  that  the  bill  became  due  on  the  4th  of 
March  last ;  that,  on  the  6th,  two  actions  were  commenced  upon 
it, — one  against  Turner,  the  other  against  the  now  defendant ;  that, 
on  the  13th,  a  summons  was  taken  out  in  the  action  of  Randall  v. 
Turner,  returnable  on  the  16th,  to  stay  proceedings  in  that  action, 
upon  payment  of  the  debt  and  interest  and  costs;  that  that 
summons  was  opposed  by  the  plaintiff,  but  the  Judge  made  an 
order  for  staying  the  proceedings  accordingly;  that  the  amount 
of  the  bill  with  interest  and  costs  was  paid  on  the  same  day, 
with  the  drawer's  money ;  and  that,  on  the  22nd,  the  declaration 
in  this  action  was  delivered. 

Two  letters,  dated  respectively  the  19th  and  21st  of  March,  from 
the  plaintiff's  attorney  to  the  defendant,  intimating  that  he  should 
proceed  unless  the  costs  were  paid,  were  put  in. 

Upon  these  facts,  the  learned  Judge  directed  a  verdict  to  be 
entered  for  the  plaintiff  for  50Z.,  the  amount  of  the  bill  and 
interest;  reserving  leave  to  the  defendant  to  move  to  enter  a 
verdict  for  him,  or  to  reduce  the  damages  to  21.  28. 

Macvamara  now  moved  accordingly  : 

In  Jones  v.  Broadhnrst  (i),  where  this  matter  underwent  much 
consideration,  it  was  held  that  satisfaction  of  a  bill  as  between  a 
drawer  or  indorser  and  an  indorsee,  whether  before  or  after  the 
bill  becomes  due,  does  not  necessarily  enure  as  a  satisfaction  on 
behalf  of  the  acceptor,  or  operate  to  discharge  him  from  liability 
to  the  indorsee :  but  the  facts  of  that  case  are  somewhat  ^different  [  •263  ] 
from  the  facts  here. 

(Jebvis,  Ch.  J. :  Is  the  payment  of  debt  and  costs,  under  a  Judge's 
order,  in  the  one  action,  and  the  acceptance  thereof,  a  payment 
and  acceptance  in  accord  and  satisfaction  of  the  plaintiff's  claim 
in  the  other  action  ?  That  would,  in  effect,  be,  making  an  order 
to  pay  a  smaller  sum  in  satisfaction  of  a  larger.) 

The  plea  avoids  the  objections  that  were  fatal  to  the  plea  in  Jones  v. 
Broadhurst.  "  The  plea,"  says  Cbesswbll,  J.,  in  delivering  the 
judgment,  "does  not  allege  whether  such  satisfaction  was  given 
and  accepted  before  or  after  the  bill  became  due,  nor  is  it  averred 
to  have  been  at  the  request,  or  for  or  on  behalf  of  the  defendant, 
(1)  82  E.  E.  336  (9  C.  B.  173). 
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Bakdall  or  in  satisfaction  of  his  liability  upon  the  bill,  or  of  the  cause  of 
Uooir.  action  of  the  plaintiffs  against  him:  nor  does  it  in  any  way 
connect  the  defendant  with  the  transaction,  or  show  any  privity 
between  him  and  the  parties  to  the  satisfaction  given,  except  so  fur 
as  such  parties  were  the  drawers  of  the  bill,  and  the  defendant  was 
the  acceptor."  Those  difficulties  do  not  present  themselves  in  the 
present  case.  Here,  the  bill  could  not  have  been  re-issued  alter 
the  payment  by  the  drawer :  Lazarus  v.  Coivie  (i) :  and  there  was 
that  sort  of  legal  privity  between  the  defendant  and  Turner,  the 
absence  of  which  was  so  much  relied  on  in  Jones  v.  BroadJiarst^ — 
Turner  being  the  person,  as  between  him  and  the  defendant, 
primarily  liable  on  the  bill. 

(CRB88WBLr«,  J. :  The  plea  states  that  Turner  paid  the  amount 
at  the  request  and  for  and  on  behalf  of  the  defendant.  Where  a 
debtor  pays  his  debt,  he  pays  it  on  his  own  behalf.) 

The  proof  of  payment  by  Turner  in  substance  proves  the  allegation 
in  the  plea.  The  cause  of  action  is  the  debt;  that  is  satisfied. 
The  plaintiff  had  no  right  to  continue  the  action  for  nominal 
damages  and  costs :  Beaumont  v.  Oreathead  (2).  There,  A.  being 
sued  on  a  joint  and  several  promissory  note  made  by  himself  and 
[  *2«4  ]  by  fi.  and  C,  ^pleaded  that  he  paid  to  the  plaintiff,  and  the  plaintiff 
accepted  and  received,  the  mo;neys  in  the  declaration  mentioned, 
in  full  satisfaction  and  discharge  of  the  debt  and  damages  in  the 
declaration  mentioned :  and  it  was  held,  that  the  plea  was  sustained 
by  proof  that  the  amount  of  the  note  was  paid  by  G. ;  and  that  the 
jury  were  not  bound  to  give  nominal  damages,  though  the  money 
was  not  paid  until  some  time  after  the  maturity  of  the  note. 

(Jervis,  Gh.  J. :  There,  the  payment  was  before  the  commence- 
ment of  the  action.) 

In  Thame  v.  Boast  (s)  to  an  action  of  assumpsit  on  a  cheque  for 
25^,  the  defendant  pleaded  payment  and  acceptance  of  money 
(after  action  brought)  in  satisfaction  of  the  promise,  damages,  and 
costs ;  and,  issue  being  thereon  joined,  he  proved  payment  and 
acceptance  of  252.,  and  that  the  plaintiff,  after  being  paid,  had 
declined  a  sum  offered  for  costs,  and  said  he  would  pay  them 
himself:  it  was  held  that  such  proof  supported  the  issue  on  the 

(1)  2  Gale  &  D.  487.  (3)  12  a  B.  808. 

(2)  2  0,  B.  494. 


Y0L.XCII.1  1852.     C.  P.    12  C.  B.  264—265.  717 

defendant's  part,  and  afforded  a  good  defence ;  for,  the  plaintiff,  Randall 
after  payment  of  251.,  could  not  have  proceeded  in  the  action  for  Moon. 
damages,  they  being  merely  nominal ;  and  he  could  not  have 
proceeded  for  costs,  having  no  ground  of  action  for  damages. 
Lord  Dbmman  said :  "  The  debt  was  paid  and  accepted,  and  the 
damage  was  merely  nominal,  independently  of  the  costs.  The 
case  of  Beaumont  v.  Greathead  is  an  authority  to  show,  that,  after 
acceptance  of  the  debt  in  satisfaction,  the  plaintiff  cannot  proceed 
for  nominal  damages :  and,  as  he  would  not  be  entitled  to  proceed 
for  costs  only,  independent  of  some  damage,  we  think  that  the 
verdict  for  the  defendant  is  sustainable." 

(Cbesswell,  J. :  It  cannot  be  laid  down,  as  a  general  proposition, 
that  an  action  cannot  be  maintained  for  nominal  damages,  after 
MarzettiY,  WillianisQ). 

Jebvis,  Gh.  J.:  In  Thame  v.  Boast,  the  money  was  paid  in 
satisfaction  of  debt  and  costs.    And  see  Nosotti  v.  Page  (2).) 

In  that  case,  there  was  no  plea  to  the   further   maintenance  of       [  ^^^  ] 
the  action,  that  the  debt  was  satisfied. 

(Jebvis,  Ch.  J. :  The  particulars  admitted  payment.) 

That  was  an  action  of  debt:  this  is  on  promises:  the  gist  of  the 
action  is,  damages;  costs  form  no  part  of  the  cause  of  action.  In 
Corbeit  v.  Swinburne  (8),  it  was  held  that  it  is  a  good  plea,  in 
assumpsit,  that,  as  to  50Z.,  parcel  &c.,  the  plaintiff  ought  not  further 
to  maintain  &c.,  because,  after  the  commencement  of  the  action, 
the  defendant  indorsed  and  delivered  to  the  plaintiff  a  bill  of 
exchange  for  82/.,  drawn  by  C,  and  accepted  by  B.  (or,  that  the 
defendant  paid  the  plaintiff  50Z.),  in  full  satisfaction  and  discharge 
of  the  defendant's  promise  as  to  602.,  and  of  all  damages  by  the 
plaintiff  sustained  by  reason  of  the  non-performance  of  such  pro- 
mise (not  mentioning  costs),  which  bill  (or  money)  the  plaintiff 
took  and  received  in  such  full  satisfaction  and  discharge.  And  see 
Joule  Y.  Taylor  (*). 

At  all  events,  the  verdict  can  only  be  entered  for  nominal 
damages. 

(1)  35  B.  B.  329  (I  B.  &  Ad.  4]  5).  (3)  47  B  B.  702  (8  Ad.  &  El.  673). 

(2)  10  C.  B.  643.  (4)  7  Ex.  58. 
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Randall         (Jbbvis,  Cli.  J. :  How  can  we  reduce  the  amount,  when  there  is 
Mooir.       °o  P^^  ^'  payment  ?) 

It  is  submitted  that  this  plea  is  substantially  a  plea  of  payment. : 
an  informal  plea  of  payment  may  be  used  in  reduction  of  damages : 
Loid  V.  Feirand  (i).  In  Netct&n  v.  Blunt  (2)  the  Court  stayed  the 
proceedings  in  an  action  against  one  of  several  joint- contractors, 
the  debt  having  been  satisfied  by  another  of  them. 

(Jbrvis,  Ch.  J. :  Being  joint-contractors,  payment  by  one  enured 
as  a  payment  by  all  of  them.) 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  Two 
points  are  presented  for  our  consideration.  In  the  first  place,  it  is 
said  that  the  defendant  is  entitled  to  have  the  verdict  entered  for  him, 
[  *266  ]  because  the  plea  was  proved :  secondly,  that,  even  if  the  *plea  is 
not  proved,  the  defendant  is  at  all  events  entitled  to  the  benefit 
of  the  payment  by  Turner,  in  reduction  of  damages.  The  plea, 
which  is  pleaded  to  the  further  maintenance  of  the  action,  states, 
that  after  the  bill  became  due,  and  after  the  commencement  of  the 
action.  Turner  (the  drawer),  at  the  request  of,  and  for  and  on  behalf 
of  the  defendant,  paid  to  the  plaintiff,  who  then  accepted  and 
received  of  and  from  Turner,  a  sum  amounting  to  all  the  moneys 
in  the  declaration  mentioned,  in  satisfaction  and  discharge  of  all 
the  causes  of  action  in  the  declaration  mentioned.  It  seems  to  me 
that  the  payment  and  acceptance  of  the  money  under  the  Judge's 
order  in  the  action  by  the  plaintiff  against  Turner,  the  drawer, — 
the  plaintiff  having  no  notice  that  Moon  was  an  accommodation 
acceptor, — cannot  be  considered  as  a  payment  on  behalf  of  the 
acceptor,  or  an  acceptance  in  satisfaction  and  discharge  of  the 
causes  of  action  against  the  acceptor;  because  a  right  of  action 
for  damages  had  vested  at  the  time.  In  the  case  of  Beaumont  v. 
Greatliead  (3),  the  debt  had  been  paid  by  one  who  was  jointly  liable 
on  the  note  with  the  defendant,  before  the  commencement  of  the 
action.  In  Thame  v.  Boa$t^  the  payment  was  after  the  commence- 
ment of  the  action  ;  but  it  was  accepted  in  satisfaction  of  the  debt 
and  costs ;  therefore,  the  plaintiff  was  not  entitled  to  go  on  for 
nominal  damages.    I  also  think  we  have  no  power  to  reduce  the 

(1)  1  Dowl.  &  L.  630.  (3)  2  C.  B.  494. 

(2)  3  C.  B.  67d. 
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damages.    There  is  nothing  on  the  record  to  show  that  the  bill     Randall 
was  accepted  by  the  defendant  for  the  accommodation  of  Turner.       moon. 
I  therefore  think,  that,  in  this  stage  of  the  proceedings,  we  have 
no  power  to  interfere. 

The  rest  of  the  Court  concurring. 

Ride  refused. 


DOE  D.  PANTON  v.  ROE.  i852. 

(12  C.  B.  267—268 ;  S.  C.  21  L.  J.  C.  P.  160.)  Aj*rU2». 

[Obsolete  practice.] 


DOE  D.  EOBERTS  v.  MOSTYN.  ^^f- 

Apnl  20. 
(12  C.  B.  268—273;  S.  C.  21  L.  J.  C.  P.  178.)  

r  2AA  1 

A  local  loclosare  Act  (51  Qeo.  III.  c.  cxyiii.)  appointed  a  Commissioner, 
with  power  to  make  allotments  in  the  usual  manner,  and  provided,  that,  in 
case  the  Commissioner  should  die,  or  become  incapable  of  acting,  &c., 
another  should  be  appointed  in  his  place,  by  a  majority  in  value  of  the 
commoners  present  at  a  meeting  to  be  held  in  the  manner  therein  men- 
tioned ;  and  a  subsequent  section  enacted  that  the  award  should  be  made 
within  six  years  from  the  passing  of  the  Act :  Held,  that  an  award  made 
nineteen  years  after  the  passing  of  the  Act,  and  purporting  to  be  made  by  a 
Commissioner  other  than  the  Commissioner  appointed  by  the  Act,  was  good, — 
notwithstanding  the  lapse  of  time,  and  notwithstanding  there  was  no  proof 
of  the  due  appointment  of  the  Commissioner  by  whom  it  was  made, — the 
statute  being  directory  only  with  regard  to  the  time  of  making  the  award. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession 
of  certain  land  in  the  parish  of  Llanarmon,  in  the  county  of 
Denbigh.  The  cause  was  tried  before  Williams,  J.,  at  the  last 
Assizes  at  Ruthin. 

In  the  year  1811,  an  Act  (51  Geo.  III.  c.  cxviii.)  passed  "for 
inclosing  lands  in  the  parishes  of  Llanarmon,  Llandegla,  and 
Bryneglwys,  in  the  counties  of  Denbigh  and  Flint."  By  s.  1,  it  was 
enacted  ''  that  John  Calveley,  of  Stapleford,  in  the  county  of  Chester, 
and  his  successors,  to  be  appointed  in  manner  thereinafter  men- 
tioned, should  be,  and  he  was  thereby,  appointed  the  Commissioner 
for  setting  out,  dividing,  and  allotting  the  said  several  commons 
and  waste  lands  in  the  said  several  parishes  of  Llanarmon  and 
Llandegla,  and  that  Walter  Jones,  of  Cefn  Bug,  in  the  county  of 
Merioneth,  and  his  successors,  to  be  appointed  in  manner  therein- 
after mentioned,  ^should  be,  and  he  was  thereby  appointed  the  [*269] 
Commissioner  for  setting  out,  dividing,  and  allotting  the  said  several 
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Dob  d.       commons  and  waste  lands  in  the  said  parish  of  Bryneglwys,  and 
«.  respectively  for  putting  that  Act  into  execution. 

•  S.  8  provided,  that,  if  either  of  the  Commissioners  so  appointed, 

or  any  of  their  respective  successors,  should  die,  or  become  incap- 
able  of  acting,  &c.,  before  all  the  powers  vested  in  them  by  that 
Act,  and  the  general  Inclosure  Act  of  41  Geo.  III.  c.  109,  shoald  be 
completely  executed,  a  proper  person  or  persons  should  be  appointed 
Commissioner  or  Commissioners  in  the  place  and  stead  of  any  such 
Commissioner  or  Commissioners  so  dying  or  becoming  incapable  of 
acting,  &c.,  by  a  majority  in  value  of  the  commoners  present  at  a 
meeting  to  be  held  in  the  manner  therein  mentioned. 

Ss.  20  and  21  direct  the  Commissioners  respectively  to  make 
allotments  to  the  several  proprietors  of  lands  within  the  several 
parishes, — allotments  to  tenants  for  life  and  in  fee-simple  to  be 
distinct. 

S.  25  provided,  "  that,  if  any  person  hath  sold,  or  shall  at  any 
time  before  the  execution  of  the  said  awards  respectively,  or  either 
of  them,  sell  his  or  her  right,  interest,  or  property  in,  over,  or  upon 
the  lands  and  grounds  hereby  intended  to  be  divided,  allotted,  and 
inclosed,  or  any  part  thereof,  to  any  other  person,  then  and  in  every 
such  case  it  shall  be  lawful  for  the  said  Commissioners  respectively, 
and  they  are  hereby  respectively  authorised  and  required,  within 
their  said  respective  parishes,  to  make  an  allotment  of  land  unto 
the  vendee  or  purchaser,  or  to  his  or  her  heirs  and  assigns,  for  and 
in  respect  of  such  right,  interest,  and  property  so  sold." 

S.  26  enacted  that  all  and  singular  the  commons,  heaths,  and 
waste  grounds,  which  should  be  allotted  under  and  by  virtue  of  the 
Act,  should,  immediately  after  such  allotments  were  made,  be  held 
[  *270  ]  by  and  be  subject  *to  such  and  the  same  tenures,  customs,  heredita- 
ments,  rents,  and  services,  as  the  several  and  respective  messuages, 
buildings,  lands,  tenements,  and  hereditaments,  in  respect  whereof 
such  allotted  lands  should  be  made,  were  then  subject  to. 

S.  34  impowered  proprietors  to  borrow  money  on  their  respective 
allotments,  to  defray  their  respective  shares  of  the  costs,  charges, 
and  expenses  of  obtaining  and  carrying  the  Act  into  execution. 

And  s.  87  enacted  "  that  two  awards  and  two  maps  or  plans,  in 
the  manner  and  form  prescribed  by  the  recited  Act  (41  Geo.  III. 
c.  109)  shall  be  made  within  the  space  of  six  years  from  the  passing 
of  this  Act,  that  is  to  say,  one  by  the  said  John  Calveley  as  to  the 
commons  and  waste  lands  in  the  said  parishes  of  Llanarmon  and 
and  Llandegla,  and  the  other  by  the  said  Walter  Jones  as  to  the 
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said  commons  and  waste  lands  in  the  said  parish  of  Bryneglwys  ;        Dok  d. 

1>  yv  B  n  U>I*fil 

and  that  the  said  awards,  when  inrolled  in  manner  directed  by  the  f, 

said  recited  Act,  shall  be  deposited  at  the  places  hereinafter  men-  Mostyn. 
tioned,  that  is  to  say,  the  awards  for  the  said  parishes  of  Llanarmon 
and  Llandegia,  in  the  parish  churches  of  the  same  last-mentioned 
parishes  respectively,  and  the  award  for  the  said  parish  of  Bryn- 
eglwys, in  the  parish  church  of  the  same  last-mentioned  parish ; 
and  duplicates  thereof  shall  also  be  deposited  in  the  office  of  the 
clerk  of  the  peace  for  the  county  of  Denbigh,  for  the  perusal  of  all 
persons  interested  therein." 

One  John  Boberts  became  entitled  to  an  allotment  under  this 
Act,  in  respect  of  his  commonable  rights  in  the  parish  of  Llanarmon, 
and  sold  them  to  Sir  Thomas  Mostyn,  the  defendant's  ancestor. 
This  action  was  brought  by  the  son  of  the  allottee,  who  claimed  to 
be  entitled  under  a  marriage  settlement. 

It  appeared  that  John  Calveley,  the  Commissioner  named  in  the 
Act,  died  in  the  year  1819.  There  was  no  *evidence  of  the  appoint-  [  *27i  ] 
ment  of  a  new  Commissioner :  but  the  award  for  the  parishes  of 
Llanarmon  and  Llandegia,  which  appeared  to  have  been  made  in 
the  year  1830,  purported  to  be  made  by  one  Hughes,  who  had  acted 
as  surveyor  under  the  Act.  A  witness  who  was  called  on  the  part 
of  the  lessor  of  the  plaintiff  proved,  that,  after  Calveley's  death, 
Hughes  went  on  with  the  business  of  the  allotment. 

It  was  objected,  on  the  part  of  the  defendant,  that  the  award  was 
not  admissible,  on  the  grounds,  that  there  was  no  proof  of  the  due 
appointment  of  Hughes  as  a  Commissioner,  and  that  the  Commis- 
sioner was  not  appointed,  or  the  award  made,  within  the  six  years 
limited  by  the  87th  section  of  the  statute. 

A  verdict  was  taken  for  the  lessor  of  the  plaintiff,  subject  to  a 
motion  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  if  the 
Court  should  think  either  of  the  above  objections  well  founded. 

R,  V.  Williams  now  moved  accordingly. 
He  submitted  that  the  award  was  inadmissible  in  evidence,  with- 
out proof  that  it  was  made  within  the  time  limited  by  the  Inclosure 
Act,  and  by  a  Commissioner  duly  constituted  pursuant  to  the  87th 
section. 

(Jbrvis,  Ch.  J. :  The  question  is  whether  the  Act  is  imperative  in 
that  respect,  or  only  directory.) 

It  is  impossible  to  give  any  effect  to  it,  without  holding  it  to  be 
imperative. 
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Do«d.  (Jbbyib,  Ch.  J. :  The  contrary  was  decided  in  Doe  d.  Nanney  v. 

BoBKRTB      Q^^^  ^jj  ^  ^^^^^  ^  j^^^j  JJ^^lQg^,.Q  ^^^  impowered  the  Commissioner, 

MosTYK.  jjy  deeds,  executed  in  the  presence  of  and  attested  by  two  witnesses, 
to  sell  such  portions  of  the  waste  lands  as  should  be  necessary  to 
defray  the  expenses  of  carrying  the  Act  into  execution,  before  award 
made :  in  ejectment  by  a  party  claiming  under  a  conveyance  from 
the  Commissioner  in  pursuance  of  such  power,  it  appeared  that 

[  ^272  ]  the  lessor  of  the  plaintiff  purchased  "^the  land  with  the  view  of 
exchanging  it  with  the  defendant ;  that  he  never  took  possession  of 
it ;  and  that  the  defendant,  some  jears  after  the  conveyance,  fenced 
it  in,  and  had  occupied  it  by  his  tenants  ever  since,  a  period  of  less 
than  ten  years :  it  did  not  appear  that  any  award  had  been  made 
under  the  Inclosure  Act :  and  it  was  held,  that  the  plaintiff  was  not 
bound,  in  order  to  recover  in  the  ejectment,  to  prove  that  the  Com- 
missioner had  duly  qualified,  and  given  the  notices,  &c.,  required 
by  the  general  Inclosure  Act,  before  the  execution  of  the  conveyance. 

WiLLUMS,  J.,  referred  to  Farrer  v.  Billing  (2).) 

There  would  be  no  means  of  compelling  the  new  Commissioner  to 
make  an  award,  seeing  that  he  must  have  been  appointed  after  the 
six  years  limited  for  the  making  of  the  award  had  elapsed. 

(Jbrvis,  Ch.  J. :  By  the  general  Inclosure  Act,  the  allotments  are 
vested  in  the  parties  before  award  made :  would  all  these  be  avoided 
by  some  informality  in  the  making  the  award  ?) 

That  diflSculty  is  now  got  over  by  the  8  &  4  Will.  IV.  c.  87  (8). 

Jebvis,  Ch.  J. : 

I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case.  The 
first  objection  is  disposed  of  by  Doe  d.  Nanney  v.  Qore  (l).  The  only 
other  question  is,  whether  the  S7th  section  of  the  local  Inclosure 
Act  is  imperative  or  merely  directory  as  to  the  time  within  which 
the  award  was  to  be  made.  I  am  clearly  of  opinion  that  it  is 
directory  only.  The  general  Inclosure  Act  impowers  allottees  to 
take  possession  and  to  dispose  of  their  allotments,  notwithstanding 

(1)  2  M.  &  W.  320.  by  s.  153,  they  may  renew  powers 

(2)  2  B.  &  Aid.  171.  under  looal  Indoeoie  Acts  lost  by  lapse 

(3)  By  the  8  &  9  Vict,  c.  118,  s.  152,  of  time  or  otherwise:  and  by  a.  IW, 
the  Commissioners  are  impowei-ed  to  the  Commissioners  may  appoint  per- 
remedy  defects  and  omissions  in  sons  to  complete  proceedings  in  an 
nwards  under  local  Acts  of  Inclosure :  imperfect  inclosure. 
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*the  award  has  not  been  made.     Unless  the  words  of  the  Act  were  DobcL 

so  manifestly  clear  to  the  contrary,  the  Court  would  always  incline  ^^^Rts 

to  liold  them  to  be  directory,  in  order  to  avoid  the  absurdity  and  Mostyn. 

injustice  that  would  result  from  any  other  construction.    But  here  '•     ^   ^ 
the  words  are  plain  enough.     The  award  being  made  afterwards, 
the  title  becomes  perfect. 

Cresswell,  J. : 

I  am  of  the  same  opinion.  These  statutes  are  not  like  ordinary 
submissions  to  arbitration,  where  there  is  a  proviso  that  the  award 
shall  be  made  by  a  given  day.  In  that  case,  the  award  must  be 
made  within  the  prescribed  period.  Here,  however,  the  language 
of  the  37th  section,  from  the  very  nature  of  the  thing,  must  have 
been  meant  to  be  directory  only. 

The  rest  of  the  Court  concurring, 

Ride  refused. 


HEAP  V.  BABTON  and  Another,  im. 

(12  C.  B.  274—282 ;  S.  C.  21  L.  J.  C.  P.  153  ;  16  Jur.  891 ;  19  L.  T.  0.  S.  110.)       ^P^^- 

An  ejectment  was  brought  for  the  recovery  of  certain  premises,  on  the  [  274  ] 
8th  of  February  :  on  the  19th,  the  defendants  allowed  judgment  to  go  by 
default,  upon  tiie  lessor  of  the  plaintiff  entering  into  the  following  agree- 
ment: •*  In  consideration  of  Messrs.  J.  and  G.  B.  (the  tenants)  not  appearing 
to  this  action,  I  hereby  undertake  not  to  issue  a  writ  of  possession  until 
after  the  25th  day  of  March  next "  : 

Held,  that  the  defendants  were  by  this  agreement  precluded  from 
remoying  fixtures  put  up  by  them  on  the  premises,  in  the  interval  between 
the  19th  of  February  and  the  25th  of  March, — the  fair  construction  of  the 
agreement  being,  that  the  premises  should  be  given  up  in  the  same  state 
they  were  in  on  the  day  judgment  was  signed. 

Qucerey  as  to  the  right  of  a  tenant  to  remove  fixtures  after  the  expira- 
tion of  his  term,  where  he  still  continues  in  actual  possession  of  the 
premises,  whether  by  wrong,  or  with  the  landlord's  consent. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  carrying  away  gates,  doors,  harness-rooms, 
horse-boxes,  partitions,  racks,  mangers,  boskins,  chimneys,  &c. 

The  material  plea  was  the  third,  which  denied  the  plaintiff's 
property  in  the  articles  enumerated  in  the  declaration. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  Assizes  at 
Liverpool,  when  the  following  facts  appeared  in  evidence :  The 
plaintiff  was  heir-at-law  of  one  William  Heap,  who  was  the  mort- 
gagee of  the  premises  in  question,  under  an  indenture  bearing  d>ite 
in    1821.     The  mortgagor,  who  had  been  allowed  to  remain  in 
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Hkap  possessioD,  in  1842  let  the  premises  to  the  defendants  at  the  yearly 
iubton.  ^®^*  ^^  ^^-  ^  1845,  the  plaintiflf  gave  the  defendants  notice  of  the 
mortgage,  and  required  them  to  pay  the  rent  to  him ;  and  they 
thereuix)n  attorned  to  him,  and  continued  to  pay  him  the  rent 
down  to  the  year  1851,  when  they  disclaimed  holding  under  him. 
On  the  4th  of  February  in  that  year,  the  plaintiff  demanded  posses- 
sion of  the  premises,  and  served  the  defendants  with  a  declaration 
in  ejectment  on  the  8th,  tlie  day  of  the  demise  being  the  5th. 
On  the  19th,  the  following  agreement  was  entered  into  between  the 
plaintiff  and  the  defendants,  and  signed  on  behalf  of  the  former  by 
his  attorney : 
[  •275  ]  "  In   consideration  of  Messrs.  John   and  George  Barton  *not 

appearing  to  this  action,  I  hereby  undertake  not  to  issue  a  writ  of 
possession  until  after  the  25th  day  of  March  next." 

In  consequence  of  this  undertaking,  the  defendants  suffered 
judgment  to  go  by  default,  and  remained  in  possession  of  the 
premises  until  the  24th  of  March,  when  they  quitted,  having 
previously,  viz.  in  the  interval  between  the  19th  of  February  and 
the  24th  of  March,  removed  the  articles  enumerated  in  the  declara- 
tion, which  were  all  tenant's  fixtures,  and  had  all  been  affixed  to 
the  premises  by  the  defendants  during  their  term.  The  judgment 
in  ejectment  was  proved  at  the  trial ;  but  no  writ  of  possession  had 
been  executed. 

The  learned  Judge  intimated  an  opinion  that  the  removal  of  the 
fixtures  was  wrongful,  and  directed  a  verdict  to  be  entered  for  the 
plaintiff  on  the  third  issue  ;  but  reserved  leave  to  the  defendants  to 
enter  a  verdict  for  them  on  that  issue,  if  the  Court  should  be  of  a 
different  opinion. 

KnowleSy  on  a  former  day  in  this  Term,  obtained  a  rule  nisti 
accordingly.  He  referred  to  Penton  v.  Robart{\),  MirnhM  x. 
Lloyd  (2),  Mackintoah  v.  Trotter  (»),  Weeton  v.  Woodcock  (4),  and  Lee 
V.  Risdon  (5),  submitting  that  the  tenant's  right  to  remove  the 
fixtures  continues  during  the  whole  time  he  remains  in  possession 
of  the  premises. 

Atherton  and  J.  Brmvn  now  showed  cause : 

The  right  of  a  tenant  to  remove  fixtures  must  be  exercised  by 
him  before  the  expiration  of  his  term.     Parke,  B.,  in  giving  the 

(1)  6  R.  R  376  (2  East,  S8).  (4)  56  R.  R  606  (7  M.  &  W.  14). 

(2)  46  R.  R.  638  (2  M.  &  W.  450).      (5)  17  R.  R  484  (7  Taunt.  188), 
(.0  -J9  R  R.  565  (3  M.  &  W.  184). 
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judgment  of  the  Court  of  Exchequer  in  Hallcn  v.  Rainier  (l),  says:  Heap 
"  When  chattels  are  fixed  to  the  freehold  by  a  tenant,  they  become  BAnxoN. 
part  *of  it,  subject  to  the  tenant's  right  to  separate  them  during  [  *^^^  ] 
the  term,  and  thus  re-convert  them  into  goods  and  chattels,  as 
stated  by  Lord  Chief  Justice  Gibbs  in  Lee  v.  liisdon'' {2).  The 
same  doctrine  is  very  clearly  laid  down,  by  Alderson,  B.,  with  a 
slight  modification,  in  Weeton  v.  Woodcock  (3).  ♦  ♦  Here,  the 
defendants  had  clearly  no  right  to  consider  themselves  as  tenants 
at  the  time  they  removed  the  fixtures  in  question.  The  memoran- 
dum of  the  19th  of  February  was  intended  merely  to  protect  them 
from  molestation,  and  to  prevent  their  beinp;  treated  as  trespassers 
in  the  interval  between  that  day  and  the  25th  of  March, — nothing 
more.  This  was  the  construction  which  was  put  upon  a  similar 
memorandum  in  Fitzherhert  v.  Sliaiv  (4).  There,  the  defendant 
had  from  the  year  1765  been  tenant  from  year  to  year  of  certain 
premises,  which  in  1787  were  purchased  by  the  plaintiff,  who,  soon 
after  having  given  notice  to  quit,  brought  an  action  against  the 
defendant  to  obtain  possession.  In  March,  1788,  the  parties  entered 
into  an  agreement,  ♦amongst  other  things,  that  judgment  should  [  •277  ] 
be  signed  for  the  (lessor  of  the)  plaintiff  in  the  ejectment,  with  a 
stay  of  execution  till  the  Michaelmas  following,  till  which  time  the 
defendant  was  to  continue  in  possession.  In  this  agreement,  no 
mention  was  made  of  any  buildings  or  fixtures.  In  case,  in  the 
nature  of  waste,  against  the  defendant  for  carrying  away  certain 
fixtures  and  erections  between  the  time  of  entering  into  the  agree- 
ment and  the  ensuing  Michaelmas,  upon  a  motion  for  a  new  trial, 
the  Court  said  "  it  was  not  necessary  to  go  into  the  general  question 
as  to  the  ri^ht  of  a  tenant  to  remove  buildings,  &c. ;  since  the  fair 
interpretation  of  the  agreement  was,  that,  as  the  defendant  was  to 
remain  in  possession  for  a  certain  time  after  that  agreement  was 
entered  into,  and  judgment  signed  in  the  ejectment,  he  should  do 
no  act  in  the  meantime  to  alter  the  premises,  but  should  deliver 
them  up  in  the  same  situation  as  they  were  in  when  the  agreement 
was  made  and  judgment  signed." 

(Williams,  J.:  The  agreement  postpones  the  evil  day:  but,  when 
it  comes,  it  comes  with  all  its  consequences.) 

That  is  the  fair  effect  of  it.     The  case  of  Thresher  v.  The  East 
Ijondon  Water  Works  Company  (5),  shows,  that,  by  leaving  fixtures 

(1)  40  B.  E.  551  (1  Cr.  M.  &  R  266,   (3)  56  R.  R  606. 609  (7  M.  &  W.  14, 19). 
275).  (4)  1  H.  Bl.  258. 

(2)  17  B.  R.  484  (7  Taunt.  188).       (5)  26  R  R  486  (2  B.  &  C.  608). 


726  1862.    C.  P.     12  C.  B.  277—278.  [b-r. 

Heap  upon  the  premises  at  the  expiration  of  the  term,  the  tenant 
Baktov.  abandons  them  to  his  landlord.  Under  some  circmnstanc^s,  the 
Courts  have  sanctioned  the  removal  of  fixtures  after  the  tenancy 
is  at  an  end.  The  strongest  case  upon  the  subject,  is  Penton  v. 
ltobart{i),  which  is  observed  upon  in  the  notes  to  EUces  v.  Maw  (r)y 
in  2  Smith's  Leading  Cases,  118  et  seq.  (3),  but  which  would  probably 
not  be  upheld  at  the  present  day.  Subsequent  cases  seem  to  have 
placed  the  doctrine  upon  a  more  satisfactory  footing:  Davis  v. 
Jones  (4) ;  Minshall  v.  Llot/d  (5) ;  Lyde  v.  Riissell  (6).  In  the  last- 
mentioned  case,  Lord  Tenterden,  in  giving  the  judgment  of  the 
I  •278  ]  *CouRT,  says :  "  In  a  very  excellent  treatise  on  the  law  of  fixtures, 
by  Mr.  Amos  and  Mr.  Ferrard  (p.  87),  it  is  laid  down  that  a  tenant 
must  use  his  privilege  in  removing  fixtures  during  the  continuance 
of  his  term ;  for,  if  he  forbear  to  do  so  within  this  period,  the  law 
presumes  that  he  voluntarily  relinquishes  his  claim  in  favour  of 
his  landlord :  and  the  following  authorities  are  cited :  In  the  Year 
Book,  M.  20  Hen.  VII.,  fol.  13  b,  pi.  24,  the  Court,  speaking  of  the 
furnaces  set  up  by  a  lessee  for  years,  say,  '  during  his  term  he  may 
remove  them :  but,  if  he  permit  them  to  remain  fixed  to  the  soil 
after  the  end  of  his  term,  then  they  belong  to  the  lessor.'  And 
the  dictum  of  Kingsmil,  J.,  in  T.  21  Hen.  VII.,  fo.  27  a,  pi.  4,  is 
to  the  same  eflfect.  In  like  manner,  in  Poole  s  case  (6),  it  was  said 
by  Lord  Holt,  that,  '  during  the  term  the  soap-boiler  might  well 
remove  the  vats ;  but,  after  the  term,  they  became  a  gift  in  law  to 
him  in  reversion,  and  are  not  removeable.'  According  to  these 
authorities,  then,  the  property  in  fixtures,  which  would  be  in  the 
tenant  if  he  removed  them  during  the  term,  vests  in  the  landlord 
on  the  determination  of  the  term." 

(Jervis,  Ch.  J. :  Is  there  any  authority  for  what  is  said  by 
Mr.  Ferrard  about  the  voluntary  relinquishment?  May  not  the 
rule  be  this,  the  fixtures  are  the  landlord*s,  subject  to  the  tenant*s 
right  to  remove  them  during  the  term  ?  Suppose  the  landlord  to 
be  a  tenant  for  life,  could  the  tenant,  on  his  death,  remove  the 
fixtures  ?) 

The  law  gives  a  reasonable  time  for  the  removal,  where  the  duration 
of  the  tenancy  is  uncertain. 

(1)0  R,  R.  376  (2  Kast,  88).  (o)  40  R.  R.  638  (2  M.  &  W.  4dO\ 

(2)  0  R.  R.  523  (3  East,  38).  (6)  35  R.  R.  327  (1  B.  &  Ad.  394). 

(3)  17th  ed.  (1903)  218  stpj.  (7)  1  Salk.  368. 

(4)  20  R.  R.  396  (2  B.  &  Aid.  165). 
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Knowles  and  Cowling,  in  support  of  the  rule :  Hbap 

There  is  no  such  general  rule  of  law  as  that  which  is  supposed  bauton. 
to  have  grown  up  out  of  the  dicta  in  the  Year  Books  of  20  &  21 
Hen.  VII.,  and  in  Poole's  case.  The  tenant  has  an  undoubted 
right  to  remove  fixtures  so  long  as  he  remains  in  possession  of  the 
premises.  For  this,  Penton  *v.  Rohart  (i),  is  a  distinct  authority.  [  '279  ] 
There,  the  removal  of  fixtures  by  a  tenant  was  justified,  after  the 
expiration  of  the  term,  and  after  there  had  been  a  recovery  in 
ejectment  against  him,  he  remaining  in  possession  of  the  premises. 
''The  old  cases,"  said  Lord  Eekyon,  ''upon  this  subject  leant  to 
consider  as  realty  whatever  was  annexed  to  the  freehold  by  the 
occupier :  but,  in  modem  times,  the  leaning  has  always  been  the 
other  way,  in  favour  of  the  tenant,  in  support  of  the  interests  of 
trade,  which  is  become  the  pillar  of  the  State.  What  tenant  will 
lay  out  his  money  in  costly  improvements  of  the  land,  if  he  must 
leave  every  thing  behind  him  which  can  be  said  to  be  annexed  to 
it  ?  Here,  the  defendant  did  no  more  than  he  had  a  right  to  do ; 
he  was,  in  fact,  still  in  possession  of  the  premises  at  the  time  the 
things  were  taken  away,  and  therefore  there  is  no  pretence  to  say 
that  he  had  abandoned  his  right  to  them." 

(Jebvis,  Gh.  J. :  It  seems  to  me  that  there  is  a  view  of  this  case 
which  gets  rid  of  the  discrepancy  between  Penton  v.  liobart,  and 
some  of  the  other  cases.  The  tenants  here  disclaimed:  they 
became  trespassers.) 

Parke,  B.,  in  Mackintosh  v.  Trotter  (2),  where  it  was  held  that  a 
lessee  cannot,  even  during  his  term,  maintain  trover  for  fixtures 
attached  to  the  freehold,  says:  ** Minshall  v.  Lloyd  is  a  direct 
authority  on  this  point.  I  gave  my  opinion  in  that  case,  not  on 
my  mere  impression  at  the  time,  but  after  much  consideration  of 
this  point, — that  the  principle  of  law  is,  that  whatsoever  is  planted 
in  the  soil  belongs  to  the  soil, — quicquid  plantatur  solo,  solo  cedit ; 
that  the  tenant  has  the  right  to  remove  fixtures  of  this  nature 
during  his  term,  or  during  what  may,  for  this  purpose,  be  con- 
sidered as  an  excrescence  on  the  term ;  but  that  they  are  not 
goods  and  chattels  at  all,  but  parcel  of  the  freehold,  and  as  sucli 
not  recoverable  in  trover.  That  case  is  a  direct  authority,  so  far 
us  my  opinion  and  that  of  my  •brother  Alderson  go ;  and  I  think  [  •280  ] 
it  was  a  correct  decision."  The  tenant's  right  to  remove  fixtures 
subsists*  so  long  as  the  landlord  allows  him  to  remain  in. 

(1)  6  B.  B.  376  (2  East,  88).  (2)  49  R.  B.  565  (;3  M.  &  W.  184). 
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Hbap  (JfiRVis,  Ch.  J. :  You  must  go  further,  and  say  that  it  subsists  as 

BAirroH.      ^^^S  ^^  ^^^^  tenant  chooses  to  remain  in  possession  in  defiance  of 
his  landlord.) 

Penton  v.  liobart  has  been  frequently  cited,  and  has  never  yet  been 
overruled,  or  even  doubted.  The  mere  circumstance  of  the  party's 
having  no  right  to  the  possession,  cannot  be  the  true  test.  The 
disclaimer  here  is  of  no  use,  except  to  show  that  the  original 
tenancy  was  at  an  end ;  the  landlord  gets  no  possession,  makes 
no  entry.  It  is  true  he  was  taking  steps  to  treat  the  tenants 
as  trespassers.  There  is  nothing  in  the  agreement  of  the  19th 
of  February  to  show  the  intention  of  the  parties  that  the  fixtures 
should  not  be  afterwards  removed  by  the  tenants:  there  is  no 
implied  undertaking  that  the  premises  shall  be  delivered  up  on 
the  25th  of  March  in  the  precise  condition  in  which  they  stood  on 
the  19th  of  February.  The  agreement  in  Fiizhcrhert  v.  Sliaw  is 
not  very  fully  stated.  Here,  express  consideration  is  given  for  the 
defendant's  remaining  in  possession :  that  being  so,  the  Court  can 
infer  no  other  consideration  than  that  expressed,  or  that  which 
manifestly  flows  from  what  is  expressed.  Suppose  a  valuable 
fixture  put  up  after  the  expiration  of  the  term, — could  that  be 
removed  under  such  an  agreement  as  this? 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  The  general 
principle  which  has  been  so  elaborately  discussed,  is  one  of  great 
interest,  and  not  without  difficulty.  The  Courts  seem  to  have 
taken  three  separate  views  of  the  rule, — ^first,  that  fixtures  go,  at 
the  expiration  of  the  term,  to  the  landlord,  unless  the  tenant  has 
during  the  term  exercised  his  right  to  remove  them, — secondly,  as 
in  Penton  v.  Robart  (i),  that  the  tenant  may  remove  the  fixtures 
[  *28i  ]  notwithstanding  *the  term  has  expired,  if  he  remains  in  possession 
of  the  premises, — thirdly,  that  his  right  to  remove  fixtures  after 
his  term  has  expired  is  subject  to  this  further  qualification,  viz. 
that  the  tenant  continues  to  hold  the  premises  under  a  right  still 
to  consider  himself  as  tenant.  It  is  unnecessary  for  us  on  the 
present  occasion  to  intimate  any  opinion  as  to  either  of  tlie.>e 
positions ;  because  I  think  the  fair  effect  of  the  agreement  of  the 
19th  of  February,  precluded  the  defendants'  right  to  remove  the 
fixtures  in  question.  The  intention  evidently  was,  that  the  plaintiff 
(1)  6  E.  E.  376  (2  East,  8H). 
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should  suspend  his  remedy  for  obtaining  possession  of  the  premises  Hrap 
until  the  25th  of  March,  in  consideration  of  the  defendants'  then  barton. 
giving  them  up  in  the  same  condition  as  they  were  in  at  the  time 
of  making  that  agreement.  If  the  tenants  meant  to  avail  them- 
selves of  their  continuance  in  possession  to  remove  the  fixtures, 
they  should  have  said  so.  I  am  glad  to  find  that  this  has  been 
ruled  to  be  the  proper  effect  of  such  an  agreement,  in  a  former 
case  of  Fitzherhert  v.  Shaw  (l).  That  is  quite  decisive  of  the 
matter:  and  therefore,  on  this  short  ground,  I  think  this  rule 
must  be  discharged. 

Gresswbll,  J. : 

As  we  are  not  called  upon  to  decide  the  general  question  which 
has  been  discussed,  it  is  unnecessary  to  say  more  than  that  I 
concur  in  the  opinion  which  has  been  expressed  by  the  Lord  Chief 
Justice. 

Williams,  J. : 

I  am  of  the  same  opinion.  I  think  it  is  quite  impossible  to  give 
this  agreement  any  other  meaning  than  that  which  was  given  to  an 
agreement  almost  identical  in  terms  with  it,  in  Fitzherhert  v. 
Skate.  The  defendants  having  consented  that  judgment  in  the 
ejectment  should  be  signed  against  them,  the  usual  consequences 
followed,  viz.  that  they  remained  in  as  trespassers,  ^subject  to  the  [  *282  ] 
plaintiff's  undertaking  not  to  issue  a  writ  of  possession  until  a  given 
day. 

Talfourd,  J. : 

I  am  entirely  of  the  same  opinion.  Independently  of  authority, 
I  should  have  felt  no  diflSculty  in  arriving  at  the  conclusion  the 
Court  has  arrived  at,  upon  the  construction  of  this  undertaking. 
At  the  same  time,  I  am  happy  to  find  that  there  is  a  case  so 
completely  in  point  as  that  of  Fitzherhert  v.  Shaw. 

Rule  discharged. 

(1)  IH.  B1.258. 
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•««•  KELLY  V.  WEBSTER  (I). 

^'*       (12  C.  B.  283-290 ;  S.  C.  21  L,  J.  C.  P.  163 ;  16  Jur.  838;  19  L.  T.  O.  S.  298.) 

^        "^  In  oonsideratioii  that  A.,  who  was  tenant  of  a  messuage  and  premises 

under  a  parol  agreement  for  a  seven  years*  lease,  would  give  up  the 
immediate  possession  thereof  to  B.,  in  order  that  B.  might  enter  thereon  as 
tenant,  and  also  as  a  compensation  for  certain  improvements  made  hj  A. 
on  the  premises,  and  for  the  value  of  certain  articles  left  thereon  hy  A., — 
B.  agreed  to  pay  A.  100/. 

A.  accordingly  relinquished  and  gave  up  possession  of  the  premises  to 
B.,  who  was  thereupon  accepted  as  tenant  from  year  to  year,  at  a  different 
rent  from  that  formerly  paid  by  A. ;  and  B.  afterwards,  in  part  performance 
of  the  agreement  on  his  part,  paid  A.  oil. 

In  an  action  brought  by  A.,  in  the  county  court,  to  recover  the  balance 
of  the  100/., — the  Judge  ruled  that  the  contract  in  respect  of  which  the 
plaintiff  sued  was  not  a  contract  for  the  sale  of  an  interest  in  or  concerning 
lauds,  within  the  4th  section  of  the  Statute  of  Frauds :  The  Court,  on 
appeal,  reversed  his  decision. 

This  was  an  appeal  against  a  decision  of  the  Judge  of  the  County 
Court  of  Yorkshire,  holden  at  Leeds. 

The  action  was  brought  to  recover  492.,  stated  in  the  plaintiff's 
particulars  of  demand  annexed  to  the  summons,  to  be  due  to  him 
from  the  defendant  for  ''balance  dae  to  me  from  you  of  a  sum  of 
100/.,  in  consideration  of  my  giving  up  possession  to  you  of  a  mes- 
[  *i84  ]  suage  or  dwelling-house  *and  premises  situate  in  Wellington  Street, 
Leeds,  on  the  6th  of  July,  1850,  and  for  the  valuation  of  certain 
Venetian  blinds,  passage-lamp,  and -partitions  therein  contained, 
and  certain  papering,  painting,  and  other  improvements  made  by 
me  in  the  said  house.'* 

The  facts,  as  proved  at  the  trial,  were,  that  the  defendant  occu- 
pied, as  yearly  tenant,  a  house  on  the  south  side  of  Wellington 
Street,  in  Leeds,  which  he  kept  and  used  as  a  beer-shop.  The 
landlord,  being  desirous  of  pulling  down  the  house,  gave  the 
defendant  notice  to  quit  it.  The  plaintiff  occupied,  as  a  private 
dwelling-house,  a  house  on  the  opposite  side  of  the  same  street,  at 
a  rental  of  862.  per  annum,  as  tenant  to  one  James  Holdforth, 
under  a  parol  agreement  for  a  lease  for  seven  years,  commencing 
in  July,  1849 :  but  no  lease  was  ever  executed. 

In  or  about  the  month  of  May,  1850,  the  plaintiff,  being  desirous 
to  quit  the  last-mentioned  house,  the  defendant  applied  to  the 
plaintiff  to  let  him  have  the  same.  The  plaintiff  thereui)on  wrote 
to  Mr.  Iloldforth,  the  owner  of  the  house,  the  following  letter : 

(1)  See  Pulbrwk  v.  Lawes  (1876)  1  Q.  B.  D.  28:1,  45  L.  J.  Q.  B.  178.— 
J.  G.  P. 
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"  14,  Wellington  Street,  6th  May,  1850.  Eellt 

'*Dear  Sir, — From  unforeseen  circumstances,  I  find  I  shall  be  wbmtbb. 
obliged  to  remove  to  Kirkstall,  to  take  the  management  of  our  mill, 
much  against  my  own  inclination.  I  have  shown  the  house  to 
three  or  four  different  parties,  and  all  complain  both  of  tlie  rent 
for  the  situation,  and  very  noisy.  It  is  my  opinion  that  it  will 
answer  your  purpose  better  to  let  it  as  an  inn;  and  I  think  the 
bearer  would  give  perhaps  501.  per  year,  or  more,  if  tried.  If  you 
think  proper  to  accept  him  as  tenant,  please  to  say  so,  that  I  may 
make  arrangements  accordingly,  as  I  find  he  wishes  to  enter  to  it 
in  three  weeks'  time.  I  can  only  add  my  sorrow  for  leaving  it, 
after  *getting  it  into  such  nice  order,  and  laying  out  what  I  have  [  *2Sb  ] 
done  on  it.  "  Yours  &c. 

'*  S.  P.  Webster." 

The  defendant  applied  to  Mr.  Holdforth  to  let  him  the  house,  to 
be  used  by  him,  for  the  purposes  of  a  beer-shop ;  and,  as  Mr.  Hold- 
forth  appeared  to  have  no  objection  to  do  so,  on  certain  terms, 
a  verbal  agreement  was,  after  some  negotiation,  come  to  between 
the  plaintiff  and  defendant,  on  the  4th  of  July,  1850,  that  the 
defendant  should  pay  to  the  plaintiff  the  sum  of  1002.,  in  considera- 
tion that  the  plaintiff  would  give  up  immediate  possession  of  the 
house  to  the  defendant,  in  order  that  the  defendant  might  enter  on 
it  as  Mr.  Holdforth's  tenant,  and  also  as  compensation  for  the 
improvements  made  by  the  plaintiff,  and  for  the  value  of  the  articles 
mentioned  in  the  particulars  of  the  plaintiff's  demand. 

Mr.  Holdforth  and  the  plaintiff  agreed  that  the  plaintiff  should 
quit  his  possession  of  the  house,  on  payment  of  the  rent  then  due ; 
and  Mr.  Holdforth  and  the  defendant  agreed  that  the  latter  should 
become  the  tenant,  at  an  advance  rent  of  50Z. :  and,  accordingly,  in 
pursuance  of  this  arrangement,  on  the  6th  of  July,  1850,  the  plain- 
tiff gave  up  the  key  to  Mr.  Holdforth's  agent,  and  paid  him  the 
rent  up  to  that  time ;  and  Mr.  Holdforth's  agent  then  and  there 
delivered  the  key  to  the  defendant,  who  has  occupied  the  house 
from  that  time  to  the  commencement  of  this  action. 

About  ten  days  after  the  6th  of  July,  the  defendant  paid  to  the 
plaintiff  51/.,  in  part  of  the  sum  of  100/.  and  this  action  was  brought 
to  recover  the  balance,  of  49/. 

The  agreement  between  the  plaintiff  and  defendant,  of  the  4th  of 
July,  1850,  on  which  this  action  was  brought,  was  not,  nor  was 
any  memorandum  or  note  thereof,  in  writing. 

It  was  objected,  on  the  part  of  the  defendant,  that  this  action  was       [  286  ] 
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Kbllt  broaght  upon  a  contract  for  the  sale  of  lands,  tenements,  or  here- 
WmugTEML  ditaments,  or  some  interest  in  or  concerning  them,  and  that  it 
could  not  be  maintained  on  a  verbal  agreement. 

The  Judge  overruled  the  objection,  and  ruled  and  det-ermined 
that  the  plaintiff  was  entitled  to  recover,  and  accordingly  gave  a 
verdict  for  the  plaintiff  for  491. 

There  was  no  evidence  of  an  account  stated ;  the  defendant  having 
always  alleged  that  the  51/.  which  he  had  paid  was  all  that  he  had 
agreed  to  pay. 

The  question  for  the  opinion  of  the  Court  of  Common  Pleas,  was, 
whether  the  ruling  and  determination  of  the  Judge  of  the  county 
court,  that  this  action  could  be  maintained  on  the  verbal  agreement 
of  the  4th  of  July,  was  correct  in  point  of  law. 

If  the  court  of  appeal  should  be  of  opinion  that  such  ruling  and 
determination  were  incorrect  in  point  of  law,  then  the  said  Court 
might  set  aside  the  verdict  entered  for  the  plaintiff,  and  make  such 
other  order  thereupon  as  the  said  Court  might  think  proper. 

Udall,  for  the  appellant : 

This  action  is  clearly  founded  upon  an  agreement  for  the  sale 
of  an  interest  in  or  concerning  lands,  tenements,  or  lieredita- 
ments,  within  the  meaning  of  the  29  Car.  II.  c.  8,  s.  4.  The 
first  part  of  the  claim  in  the  particulars  is  disposed  of  by  the  case 
[287]  of  Cocking  v.  Ward  (^).  *  *  The  rest  of  the  claim,  for 
papering,  painting,  and  improvements,  according  to  the  case  of 
The  Earl  of  FidmoiUh  v.  Thomas  (2),  cannot  be  recovered  under  the 
special  count. 

Hall,  for  the  respondent : 

This  was  not  a  contract  or  agreement  for  or  relating  to  the  sale 
of  an  interest  in  or  concerning  lands,  tenements,  or  hereditaments, 
within  the  4th  section  of  the  Statute  of  Frauds.  The  transaction 
Nvas  a  mere  arrangement  for  the  plaintiff's  giving  up  possession  of 
the  premises,  in  order  that  his  landlord  and  the  defendant  might 
make  a  new  agreement  in  respect  of  them,  and  not,  as  in  Cocking  v. 
Ward,  substantially  an  agreement  to  assign. 

(Williams,  J.,  referred  to  Daid  v.  Acklom  (3).) 

That  was  a  case  of  surrender.     Here  was  a  complete  i^erformance 

(1)  68  B.  B.  831  (I  C.  B.  858).  (3)  G4  B.  fi.  838  (6  Man.  &  G.  672), 

(2)  38B.  B.  584(1  Cr.&M.  89). 
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of  the  contract  on  the  one  side,  and  a  part  performance  *on  the  Kbllt 
other :  and  the  statute  has  been  held  not  to  apply  in  the  case  wbbsteb. 
of  executed  contracts :  Iiiman  v.  Stamp  (1) ;  Soiich  v.  StrawhrUhje  (^),  [  *288  ] 
In  Seaman  v.  Price  (3)  the  plaintiff,  having  orally  bargained  with 
J.  E.  for  the  sale  of  some  houses,  sold  the  bargain  to  the  defendant 
for  40Z. ;  and  J.  E.,  at  the  request  of  the  defendant,  conveyed  the 
premises  to  P.,  who  was  not  a  trustee  for  the  defendant.  A  verdict 
having  been  found  for  the  plaintiff,  in  an  action  for  the  recovery  of 
this  40/.,  the  Court  refused  to  enter  a  nonsuit,  which  was  moved 
for  on  the  grounds :  first,  that  the  oral  bargain  for  the  interest  in 
the  houses  could  never  have  been  enforced,  and  therefore  could  not 
form  the  consideration  of  an  assumpsit ;  secondly,  that  the  houses 
had  never  been  conveyed  to  the  defendant.  Best,  Ch.  J.,  said : 
"  Though  there  was  no  legal  obligation  in  J.  E.  to  convey,  yet  the 
defendant  has  in  fact  enjoyed  all  the  advantage  of  this  agreement, 
and  that  forms  a  moral  obligation  sufficient  to  support  the  promise." 
So  far,  at  all  events,  as  relates  to  the  fixtures,  the  case  is  clearly  not 
within  the  statute.  In  Hallen  v.  Runder(^),  A.  having  occupied  a 
house  as  tenant  to  B.,  in  which  there  were  certain  fixtures  which  A. 
had  purchased  on  entering  the  house,  and  which  he  had  a  right  to 
remove  during  his  tenancy,  agreed,  at  B.*s  request,  a  few  days 
before  the  expiration  of  his  tenancy,  to  forbear  to  remove  the 
fixtures,  B.  agreeing  to  take  them  at  a  valuation  to  be  made  by  two 
brokers.  A.,  at  the  expiration  of  his  tenancy,  delivered  up  posses- 
sion of  the  house  to  B.,  leaving  the  fixtures  on  the  premises.  On 
the  following  day,  the  fixtures  were  valued  by  two  brokers  at  the 
sum  of  40Z.  10«.,  and  the  valuation  was  signed  by  them  accordingly. 
A.  having  brought  indebitatus  assumpsit  for  the  price  and  value  of 
fixtures  &c.,  bargained  and  sold,  and  for  fixtures  *8old  and  delivered,  [  *289  ] 
it  was  held  that  the  action  was  maintainable,  and  that  this  was 
not  a  sale  of  an  interest  in  land  within  the  4th  section  of  the 
Statute  of  Frauds. 

(Cbesswbll,  J. :  That  was  a  mere  waiver  of  the  tenant's  right  to 
remove  the  fixtures,  in  consideration  of  the  landlord's  agreeing  to 
pay  for  them  according  to  a  valuation  to  be  afterwards  made.) 

In  Buttemere  v.   Hayes  (5),  the   plaintiff  was  by  the  agreement 
parting  with  an  interest  in  a  term.     Parke,  B.,  says :  "  Perhaps, 

(1)  18  E.  B.  740  (1  Stark.  N.  P.  C.    (3)  27  R.  R  684  (2  Biiig.  437). 
12).  (4)  40  R.  R.  631  (1  Or.  M.  &  R.  266). 

(2)  69  E.  R.  615  (2  C.  B.  808).        (5)  52  R.  R.  795  (5  M.  &  W.  456). 
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Kkllt  if  the  declaration  had  stated  an  agreement  to  relinquish  the  posses- 
Wbwter.  b^^^  merely,  it  might  not  have  amoanted  to  a  contract  for  an  interest 
in  land  :  but  it  goes  on  to  allege  that  the  plaintiff  was  to  suffer  the 
defendant  to  become  tenant  thereof  for  the  residue  of  the  term. 
Now,  he  could  not  have  become  tenant  for  the  residue  of  the  term, 
except  by  an  assignment ;  and  that  would  be  a  contract  for  an 
interest  in  land  within  the  statute,  and  ought  to  be  reduced  into 
writing." 

(Maule,  J. :  If  it  relates  to  a  sale  of  an  interest  in  lands,  &c,^  the 
agreement  is  within  the  statute.  Here,  the  plaintiff,  by  virtue  of 
his  agreement  with  his  landlord,  was  entitled  to  an  equitable 
interest  in  the  land  for  the  seven  years.  A  sale  of  that  interest 
clearly  is  within  the  statute.  Is  not  this  in  substance  an  agree- 
ment for  that  ?  The  plaintiff  contracts  to  part  with  his  equitable 
title  to  the  seven  years'  lease.) 

The  plaintiff  does  not  affect  to  transfer  that  supposed  equitable 
interest  to  the  defendant ;  nor  does  the  defendant  take  any  such 
interest  from  him. 

(Mauls,  J. :  The  plaintiff  has  an  interest  in  land,  and  he  parts 
with  it  for  a  pecuniary  consideration.) 

Not  to  the  defendant. 

[  *290  ]  (Mauls,  J. :  The  Statute  of  Frauds  does  not  ^contemplate  this 

or  that  mode  of  conveyance  :  it  looks  to  the  substance  of  the 
thing.) 

UdaUf  in  reply : 

This  is  an  action  upon  the  agreement ;  and  the  paramount  object 
of  the  agreement  was,  that  the  plaintiff  should  divest  himself  of 
the  interest  he  had  in  the  premises,  in  favour  of  the  defendant 
It  is  impossible  to  distinguish  the  case  from  that  of  Cocking  v. 
Ward. 

Maulb,  J. : 

Where  anything  is  done  which  substantially  amounts  to  a  sale  or 
parting  with  an  interest  in  land,  the  contract  is  "  for  or  relating  to 
the  sale  of  an  interest  in  or  concerning  lands,  tenements,  or 
hereditaments/'  within  the  4th  section  of  the  Statute  of  Frauds, 
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After  the  decision    of   this  Court  in  Cocking  v.   Ward,  I  think       Kkllt 
it  is  impossible  to  say  that  the  ruling  of  the  Judge  of  the  county     Webster. 
court  was  right. 

The  rest  of  the  Court  concurring, 

Appeal  allowed,  with  costs. 


CAWLEY  V.  FURNELL  and  Another.  1882. 

June2\, 
(12  C.  B.  291—303 ;  S.  C.  20  L.  J.  0.  P.  197  ;  15  Jur.  908.)  

r  291 1 
An  appeal  wOl  lie  against  the  decision  of  a  county  court  Judge,  under  the         ^        ^ 

13  &  14  Yict.  c.  61,  8.  41  (1),  though  the  question  presented  to  the  court  of 

appeal  be  a  mixed  question  of  law  and  fact, — ^provided  the  Court  can  clearly 

see,  that,  in  coming  to  the  conclusion  he  did,  the  Judge  of  the  county  court 

must  have  taken  an  erroneous  view  of  the  law  (2). 

The  following  letter  addressed  by  the  defendant  to  the  plaintiff,  within 

six  years,  respecting  a  debt  otherwise  barred  by  the  Statute  of  Limitations, 

was  held  (on  appeal)  not  a  sufficient  acknowledgment  of  the  debt  to  take  the 

case  out  of  the  statute:  **  I  am  much  surprised  at  receiving  a  letter  from 

H.  (the  plaintiff's  attorney)  this  morning,  for  the  recovery  of  your  debt.    I 

must  candidly  tell  you  once  for  all  I  never  shaU  be  able  to  pay  you  in  cash, 

but  you  may  have  any  of  the  goods  we  have  at  the  Pantechnicon,  by  paying 

the  expenses  incurred  thereon,  without  which  they  cannot  be  taken  out,  as 

before  agreed  when  Mr.  F.  (one  of  the  plaintiffs)  was  in  town." 

This  was  an  appeal  against  a  decision  of  the  Judge  of  the  County 
Court  of  Dorsetshire. 

The  action,  which  was  on  contract,  was  tried  on  the  30th  of 
November,  1850.  Neither  party  demanded  a  jury.  The  action  was 
for  goods  sold  and  delivered  by  the  plaintiffs  below  to  the  defendants 
below,  Edward  Cawley  and  Joseph  Cawley,  in  the  year  1842,  to  the 
amount  of  502. 16s.  6d.,  which,  after  giving  credit  to  the  defendants 
below  for  goods  sold  and  delivered  by  them  to  the  plaintiffs  below 
to  the  amount  of  161. 48. 4d.,  left  due  to  the  plaintiffs  below  the  sum 
of  341.  12s.  Id. 

The  defendant  Edward  Cawley  not  having  been  duly  served 
with  the  summons  to  appear,  the  action  proceeded,  pursuant  to  the 
68fch  section  of  the  statute  9  &.  10  Vict.  c.  95 — against  Joseph 
Cawley  alone. 

The  defendant  Joseph  Cawley,  by  his  attorney,  admitted  at  the 
trial  that  the  balance  of  842. 12s.  Id.  was  owing  from  the  defendants 
to  the  plaintiffs,  but  relied  on  the  Statute  of  Limitations  for  his 
defence,  of  which  due  notice  had  been  given,  pursuant  to  the 
76th  section  of  the  statute. 

(1)  See  now  61  &  52  Vict.  o.  43,  (2)  See  Smiths.  Hakeni: Sfona [1891'] 

B.  120.  A.  0.  326,  60  L.  J.  Q.  B.  683.— J.  G.  P. 
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Cawlet  To  talie  the  case  out  of  the  Statute  of  Limitations,  the  plaintiffs 

FuRNELL.  called  a  witness,  Joseph  Furnell,  who  proved,  that,  as  agent  of  the 
plaintiffs,  he  had  an  interview  with  both  the  defendants  in  London, 
[  *292  ]  in  the  year  18-44,  *when  the  plaintiffs'  and  defendants*  accounts 
respectively  were  stated,  and  the  balance  of  Ml.  12«.  Id,  admitted 
by  the  defendants  to  be  due  to  the  plaintiffs ;  that  the  defendants 
then  stated  to  the  witness  that  it  would  be  more  convenient  for 
them  to  pay  in  goods  than  money ;  that,  in  March,  1845,  he  had 
another  interview  with  the  defendant  Joseph  Cawley,  and  also  with 
Edward  Cawley,  but  not  with  both  together,  and  applied  again  for 
the  balance  of  84/.  12«.  Id.,  when  Joseph  Cawley  stated  that  it  would 
be  more  convenient  to  pay  in  goods  than  money,  and  proposed  to 
meet  him  (the  witness)  at  the  Pantechnicon,  in  London,  where  the 
defendants  had  goods  then  deposited;  that  he  accordingly  met 
Joseph  Cawley  at  the  Pantechnicon  on  the  day  following,  when  he, 
Joseph  Cawley,  pointed  out  the  goods  belonging  to  the  defendants, 
and  wrote  a  list  of  the  goods,  with  the  prices,  in  his,  the  witness's, 
book,  and  offered  any  of  them  in  liquidation  of  the  debt  of  the 
plaintiffs  ;  that  he,  the  witness,  then  and  there  agreed  to  take  two 
bedsteads,  one  marked  20/.  and  another  15/.  lOs.,  subject  to  the 
plaintiffs*  approval,  and  to  be  forwarded  according  to  the  plaintiffs' 
letter. 

It  was  also  proved  by  the  defendant  Joseph  Cawley,  that,  when 
goods  are  deposited  at  the  Pantechnicon,  the  charge  upon  them  is 
not  told  to  the  depositors ;  but  that,  when  the  goods  are  sold,  the 
charge  upon  them  is  then  given. 

Nothing  was  said  at  either  of  the  above-mentioned  interviews  in 
London  in  1845,  about  the  charges  at  the  Pantechnicon  for  the 
deposit  of  the  goods  there. 

It  was  also  proved,  that,  on  or  about  the  1st  of  April,  1845,  the 
plaintiffs  addressed  and  sent  by  post  the  following  letter  to  the 
defendant  Edward  Cawley : 

"  PooLB,  April  1st,  1845. 
"  Mr.  Edward  Cawlby, 
[  ♦293  ]  "  Sir, — Our  Mr.  Furnell  was  disappointed  at  your  not  *meeting 

him  on  Saturday  morning,  as  you  proposed,  and  that  you  did  not 
call  on  him  at  *  Wood's  Hotel '  on  Monday  morning.  He,  however, 
saw  Mr.  Joseph  Cawley  on  Saturday,  at  the  Pantechnicon,  who 
agreed  to  forward  us  two  bedsteads  as  a  set-off  against  our  account, 
amounting  to  about  85/.,  particulars  of  which  were  then  given  him, 
— one  a  half- tester  bedstead,  with  white  good  chintz  furniture, marked 
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18/.,  the  other  a  spiral  four-post,  with  green  damask  furniture  and  cawlby 
a  mattress,  marked  22Z.  These  you  will  please  pack  carefully,  and  furnbll 
deliver  not  later  than  Thursday  week,  the  10th  instant  (earlier,  if 
possible),  at  Chamberlain's  Wharf,  to  be  forwarded  to  us  by 
Messrs.  WanhilPs  Poole  coaster.  If  this  is  not  punctually  com- 
plied with,  we  shall  at  once  feel  compelled  to  take  steps  unpleasant 
to  all  parties.  You  will  please  inform  your  brother  of  the  subject 
of  this  letter,  and  advise  us  when  the  bedsteads  are  delivered  at 
the  wharf. 

**  Furnbll  and  Joyce." 

No  goods  being  sent,  the  plaintiffs  instructed  one  Knight,  an 
attorney,  to  apply  for  payment  of  the  debt ;  who  accordingly  wrote 
to  the  two  defendants. 

In  the  month  of  April,  1845,  the  plaintiffs  received  by  post  a 
letter,  which  was  put  in  evidence  at  the  trial,  and  proved  to  the 
satisfaction  of  the  Judge  of  the  county  court  to  have  been  signed 
by  the  defendant  Joseph  Cawley.  The  following  is  a  copy  of  the 
letter : 

"  April  26th,  1846. 

"  Messrs.  Furnbll  and  Joycb, — ^I  am  much  surprised  at  receiving 
a  letter  from  Henry  Knight  this  morning,  for  the  recovery  of  your 
debt.  I  must  candidly  tell  you,  once  for  all,  I  never  shall  be  able 
to  pay  you  in  cash  ;  but  you  may  have  any  of  the  goods  we  have  at 
the  Pantechnicon,  by  paying  the  expenses  incurred  thereon,  without 
which  they  cannot  be  taken  out,  as  before  agreed  when  Mr.  Furnell 
was  in  town.  You  are  welcome  *to  issue  as  many  writs  as  you  [  •294  ] 
think  proper:  but,  if  you  continue  to  press  the  thing,  I  shall 
immediately  put  myself  under  the  protection  of  the  Court.  My 
brother  Edward  has  met  with  a  very  serious  accident,  and  is 
unable  to  attend  to  anything. 

"  Joseph  Cawlby." 

Judgment  was  given  for  the  plaintiffs,  against  which  Joseph 
Cawley  gave  notice  of  appeal. 

The  question  for  the  opinion  of  the  Court,  was,  whether  the 
action  was  barred  by  the  Statute  of  Limitations,  or  whether  the 
plaintiffs  were  entitled  to  judgment  for  34/.  12^.  Id. 

(Hue  case  was  signed  by  the  Judge  of  the  county  court,  but 
there  was  no  statement  therein  that  the  parties  had  disagreed  as  to 
the  facts ;  and  the  argument,  by  consent  of  the  parties,  took  place 
before  the  full  Court,  sitting  in  banco,  in  Trinity  Term  last.) 
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Cawlky  UcUM,  for  the  appellant : 


9. 


FuRNKLL.  Under  the  circumstances  stated,  the  Statute  of  Limitations  was  a 
bar  to  the  plaintiffs'  claim.  The  goods  were  delivered  in  the  year 
1842.  The  letter  of  the  25th  of  April,  1845,  which  was  relied  upon 
to  take  the  case  out  of  the  statute,  was  clearly  insufficient  for  that 
purpose. 

(Maulb,  J. :  The  defendant  says  he  is  unable  to  pay  in  cash ;  but 
he  offers  goods  :  there  is  a  clear  acknowledgment  of  the  debt.) 

But  no  promise  to  pay.  That  is  essential.  [He  cited  Hart  v. 
Prendergast  (i),  Rouiledge  v.  Ramsay  (2),  and  Morrell  v.  Frith  (8).] 

[  296  ]  (Maule,  J. :  Is  this  a  case  in  which  the  statute  18  &  14  Vict.  c.  61, 

s.l4(4),  gives  an  appeal?  See  The  East  Anglian  Railways  Company 
V.  Lythgoe  (fi),) 

If  there  is  any  evidence  to  support  the  decision,  this  Coart 
probably  will  not  interfere.  But  here  there  was  no  evidence  which 
could  have  been  submitted  to  a  jury.  The  Judge  took  upon  himself 
to  decide  that  the  case  was  taken  out  of  the  Stiatute  of  Limitations. 
Neither  of  the  other  Courts  has  adopted  the  view  suggested  by 
this  Court  in  the  case  of  The  East  Anglian  Railivays  Company  v. 
Lythgoe. 

(Maule,  J. :  The  parties  have  mixed  up  the  law  and  the  facts 
together.  In  the  case  of  an  arbitration,  the  Court  will  not  meddle 
with  the  decision  of  the  arbitrator,  whether  in  fact  or  law.) 

To  hold  that  an  appeal  lies  only  where  the  parties  have  thought  fit 
to  summon  a  jury,  would  be  almost  repealing  the  statute.  The 
question  here  is  clearly  one  of  law. 

Bar  stow  (with  whom  was  WiUes),  for  the  respondent: 

[  297  ]  Upon  the  facts  disclosed  in  this  case,  there  has  been  no  Boch 

error  or  miscarriage  of  the  Judge  in  point  of  law,  as  to  give  this 
Court  jurisdiction  to  reverse  his  decision.  The  defendant  might  if 
he  chose  have  had  a  jury;  and,  therefore,  according  to  the 
impression  thrown  out  by  this  Court  in  The  East  Anglian  Railways 
Company  v.  Lythgoe,  the  case  is  not  properly  within  the  18  &  14 

(1)  69  R.  R.  806  (14  M.  &  W.  741).  (4)  Now  31  &  52  Vict  c.  43,  8.  120. 

(2)  47  R.  R.  668  (8  Ad.  &  E.  221).  -J.  G.  P. 

(3)  49  R.  E,  659  (3  M.  ft  W.  402),  (5)  10  0.  B.  726. 
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Vict  c.  61,  8, 14.     The  decision,  however,  of  the  Jadge  was  clearly     cawlky 
right ;  or,  at  all  events,  there  was  evidence  to  go  to  a  jury,  of  a     furnbll. 
promise  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations. 
The  case  does  not  show  when  the  cause  of  action  accrued,  or  when 
the  action  was  commenced. 

(Jbbyis,  Ch.  J. :  Upon  whom  lies  the  onus  of  showing  that  the 
case  is  taken  out  of  the  Statute  of  Limitations?) 

Upon  the  party  who  impeaches  the  decision  of  the  Judge. 

(Gbbsswbll,  J. :  I  think  not.  If  we  have  no  data  to  guide  us,  why 
are  we  to  assume  anything  ?) 

The  difficulty  thus  thrown  upon  the  respondent,  fortifies  the 
objection  to  this  being  a  proper  case  for  appeal  at  all.  Assuming, 
however,  that  the  onus  of  showing  that  the  case  is  taken  out  of 
the  operation  of  the  Statute  of  Limitations  rests  upon  the 
respondent,  it  is  submitted  that  that  which  took  place  between  the 
plaintiffs'  agent  and  the  defendant  in  1844,  according  to  the  autho- 
rities, amounted  to  a  payment  on  account.  [He  referred  to  Ashby  v. 
James  (1),  Clark  v.  Alexander  (2),  and  Worthington  v.  Orimsditch  (8). 

Udall,  in  reply  :  [  299  ] 

The  case  distinctly  states,  that,  ''to  take  the  case  out  of  the 
Statute  of  Limitations,  the  plaintiffs  called  a  witness,"  who  proved 
so  and  so.  That  is  a  sufficient  statement  that,  in  the  opinion  of 
the  Judge,  the  debt  was  primd  facie  barred  (4).  The  authority  of 
Ashhy  V.  James  is  not  disputed,  in  a  case  to  which  it  is  applicable. 
There  can  be  no  doubt,  that,  if  there  be  a  balance  ascertained  by 
an  agreed  set-off,  it  might  be  pleaded  as  an  account  stated ;  as  in 
Smith  V.  Page  (5),     The  evidence,  however,  does  not  warrant  the 

application  of  that  doctrine  here. 

Cur,  adv.  wit. 

MauijB,  J.,  now  delivered  the  judgment  of  the  Goubt  : 

This  was  an  appeal  from  a  decision  of  the  Judge  of  the  County 
Court  of  Dorsetshire.  The  cause  was  tried  before  the  Judge,  without 
the  aid  of  a  jury.    The  case, — which  seems  to  have  been  stated  by 

(1)  63  B.  B.  676  (11  M.  &  W.  542).  had  differed,  must  be  taken  to  be  the 

(2)  66  R.  B.  844  (8  Scott,  N.  B.  147).  sUtement  of  the  pai-ties,  and  not  of  the 

(3)  68  B.  B.  502  (7  Q.  B.  479).  Judge.    The  Ooukt  animadverted  upon 

(4)  The  ease,  though  signed  by  the  this  irregular  mode  of  stating  the  case. 
Judge,  not  showing  that  the  parties         (5)  71  B.  B.  786  (15  M.  &  W.  683). 
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Cawlet      the  Judge, — 8u£Bciently  showed  that  the  debt  claimed  was  either 

FoBKELL.  proved  or  admitted,  and  that  the  defendant  relied  upon  the  Statute 
of  Limitations  as  a  defence  to  the  action.  The  question  argued 
before  us, — and  which  appeared  to  have  been  raised  before  the 
Judge  of  the  county  court  also, — was,  whether  or  not  the  facts 
stated  took  the  case  out  of  the  operation  of  the  Statute  of 
Limitations.  The  Judge  thought  they  did,  and  accordingly  gave 
judgment  for  the  plaintififs. 

A  point  which  had  on  a  former  occasion, — The  East  Anglian  Rctil- 

[  •800  ]  icayg  Company  v.  Lythgoe  (1), — ♦occurred  to  me  as  one  of  diflSculty, 
was  raised  by  the  counsel  for  the  respondent  on  the  argument  of 
this  case,  viz.  whether  the  statute  18  &  14  Vict.  c.  61,  contemplated 
an  appeal  from  the  decision  of  a  county  court  Judge  when  exercising 
the  functions  of  both  Judge  and  jury,  the  more  especially  as  there 
are  no  pleadings  to  separate  the  question  of  fact  from  the  question 
of  law.  The  solution  of  that  difficulty  depends  upon  the  proper 
construction  to  be  put  upon  the  14th  section  of  that  Act,  which 
provides,  that,  "  if  either  party,  in  any  cause  of  the  amount  to 
which  jurisdiction  is  given  to  the  county  courts  by  that  Act,  shall 
be  dissatisfied  with  the  determination  or  direction  of  the  said  Court 
in  point  of  law,  or  upon  the  admission  or  rejection  of  any  evidence, 
such  party  may  appeal  from  the  same  to  any  of  the  superior  courts 
of  common  law  at  Westminster,  two  or  more  of  the  puisne  Judges 
whereof  shall  sit  out  of  Term  as  a  court  of  appeal  for  that 
purpose,'*  &c.  The  question  here  does  not  arise  upon  the  admission 
or  rejection  of  evidence.  What  is  the  meaning  of  these  words, — 
'Uhe  determination  or  direction  of  the  Court  in  point  of  law?" 
The  Act  clearly  does  not  give  an  appeal  in  every  case  where  a 
party  is  dissatisfied  with  the  Judgment  of  the  Court;  but  only 
where  the  dissatisfaction  is  with  the  deteimination  or  direction  in 
point  of  law.  A  determination  or  direction  in  point  of  law,  is, 
where  a  question  is  raised  on  demurrer  or  special  verdict;  and 
though  such  things  are  not,  strictly  speaking,  in  the  county  court, 
something  may  take  place  there  which  is  substantially  the  same. 
For  instance,  suppose  a  claim  made  in  a  county  court,  which,  upon 
the  plaintiff's  own  showing  could  not  in  law  be  sustained, — or,  if  it 
were  a  claim  for  money  due  upon  a  voluntary  promise,  without 
consideration,  and  the  defendant  were  to  object  that  such  a  claim 
could  not  be  sustained  in  point  of  law;  or,  if  the  defendant,  iu 

[  •SOI  ]       answer  to  a  claim  of  debt,  were  to  *rely  for  his  defence  upon  the 

(1)  10  C.  B.  726. 
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lact  that  the  cause  of  action  did  not  accrue  within  three  years, — in      Cawley 
each  of  these  cases  the  determination  of  the  Court  would  be  a     furnkll, 
determination  in  point  of  law.     The  term  "  direction  **  properly 
applies  where  the  cause  is  to  be  determined  by  a  jury,  and  the 
Judge  directs  them  in  a  matter  of  law, — as,  that  a  certain  interest 
can  only  pass  by  an  instrument  under  seal,  or  the  like.     In  all 
these  cases,  the  statute  gives  an  appeal.   £tit,  where  the  parties  do 
not  choose  to  separate  the  law  from  the  facts,  but  leave  the  whole 
to  be  disposed  of  by  the  Judge,  it  may  well  be  doubted  whether  the 
case  is  within  the  spirit  of  the  enactment  in  question.     It  is  often 
most  desirable  that  a  decision  should  be  final,  and  subject  to  no 
appeal ;  as,  in  the  case  of  arbitrators,  it  has  long  been  settled,  that, 
where  parties  have  selected  one  who  is  to  put  an  end  to  all  con- 
troversies between  them,  it  is  not  competent  to  them  to  impugn 
his  decision  either  as  to  the  law  or  the  facts :  and  it  may  very  well 
be,  that,  where  parties  leave  the  whole  law  and  facts  to  be  deter- 
mined by  the  Judge  of  the  county  court,  they  may  be  considered  as 
having  elected  to  put  him  in  the  situation  of  an  arbitrator.   If  it  is 
aaid  that  this  construction   altogether   disposes  of   the  right  of 
appeal,  that  objection  may  be  answered  by  giving  the  words  of  the 
14tb  section  their  reasonable  import,  and  holding  them  to  require 
a  case  where  at  least  the  law  and  the  facts  are  separated  from  each 
other,  so  as  to  enable  the  court  of  appeal  to  see  what  the  deter- 
mination in  point  of  law  has  been.    It  may  be,  that,  if,  upon  the 
ease  stated  by  the  parties,  or  by  the  Judge,  it  appears  to  the  court 
of    appeal  that  the   decision   which   has   been   come   to  can   be 
sustained  by  a  particular  view  of  the  facts  which  does  not  render 
it  necessary  to  arrive  at  the  conclusion  that  he  has  erroneously 
decided  the  point  of  law  before  him,  this  Court  may  have  no  power 
to  review  the  judgment ;  yet,  that,  where  it  is  manifest  from  the 
*£act8  stated,  that,  in  order  to  arrive  at  the  conclusion  he  has       [*302] 
arrived  at,  the  Judge  must  have  decided  a  matter  of   law  in   a 
certain  way,  that  will  be  a  determination  in  point  of  law,  with 
respect  to  which  an  appeal  will  lie.     So  that,  supposing  there  be  a 
judgment  which  can  be  sustained,  consistently  with  the  law,  by 
any  view  that  can  be  taken  of  the  facts  stated,  such  a  judgment 
probably  cannot  be  reversed  ;  yet,  still,  where  the  Judge  states  the 
facts   which  were  before  him,   and  those   facts  will   sustain  his 
judgment  upon  one  view  of  the  law  only,  and  that  an  incorrect 
one,  this  Court  may  have  jurisdiction  to  entertain  the  appeal.     On 
the  part  of  the  appellant  in  this  case,  it  was  insisted  that  it  falls 
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Cawliy      within  the  latter  descriptiou.    And  we  incline  to  that  opinion.   We 

FvEMUhu     cannot  see  from  the  statement  submitted  to  ns  how  the  Jndge  could, 

consistently  with   a  right  view  of  the  law,   have  come  to  the 

conclusion  he  has  come  to.    We  therefore  think  the  appellant  is 

entitled  to  our  judgment. 

It  may  be  observed  that  this  court  of  appeal  is  one  of  a  very 

peculiar  description.    It  is  not  one  of  the  superior  Courts,  but  an 

anomalous  sort  of  Court  composed  of  two  or  more  of  the  puisne 

Judges  sitting  as  a  court  of  appeal  for  the  purpose  of  reviewing 

decisions  of  the  county  court.    It  is  a  Court  from  which  the  Chief 

Justices  and  the  Chief  Baron  are  excluded,  and  which  is  incapable 

[  ♦son  ]       of  holding  its  sittings  in  Term  (l).   It  has  power  ♦to  determine  the 

appeal,  and  to  order  a  new  trial  as  it  thinks  fit,  or  to  order  judgment 

to  be  entered  for  either  party,  and  to  make  such  order  as  to  the 

costs  of  the  appeal  as  it  thinks  proper;  and  its  orders  are  to  be  final. 

It  is  difficult  to  find  any  precise  analogy  for  the  proceedings  of  such 

a  Court.    That  which  approaches  the  nearest  to  it,  is,  the  power 

which  is  given  to  two  or  more  Judges  to  reverse  the  decisions  of 

Commissioners  of  Taxes,  in  which  case,  instead  of  giving  judgment 

at  length,  as  in  ordinary  cases,  it  is  customary  simply  to  state  that 

the  Judges  are  of  opinion  that  the  decision  is  right  or  wrong,  a8 

the  case  may  be.    We,    therefore,    think  it  convenient  not  to 

introduce  the  practice  of  giving  the  reasons  for  our  judgments, — a 

practice  which  a  very  high  authority  is  reported  to  have  said  to  be 

sometimes  very  inconvenient  and  embarrassing.    The  observations 

I  have  thought  it  right  to  make,  are  made  with  reference  to  the 

question  of  our  jurisdiction  to  entertain  the  appeal.    In  the  present 

case  we  assume  that  we  have  jurisdiction.    With  regard  to  the 

merits,  we  are  all  agreed    that  the  Judge  of  the  county  court 

was  wrong :  we  therefore  order  that  the  judgment  of  this  Court  be 

entered  for  the  defendant.    As  to  the  costs  of  the  appeal,  we  make 

no  order. 

AppetU  (Mowed,  without  cogts. 


1852.  CTJTHBERTSON  v.  PABSONS. 

May  11. 
-JL  (12  C.  B.  a04— 312 ;  S.  C.  21  L.  J.  C.  P.  165  ;  16  Jur.  860.) 

[See  Jonea  v.  Coiporation  of  Liverpool  (1885)  14  Q.  B.  D.  890,  64  L.  J.  Q.  B. 
345,  and  coses  there  cited.] 

(I)  Since  altered  by  the   15   &   16  Vict.  c.  64,  s.  2.    [And  eee  now    the 
Judicature  Act,  1873,  s.  45.— J.  O.  P.] 
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Thk    great    western    railway    company  1862. 

GOODMAN.  ^^'' 

(12  0.  B.  313—^318;  S.  C.  21  L.  J.  C.  P.  197;  16  Jur.  862.) 

[See  the  Railway  and  Canal  Traffic  Act,  1854,  8.  7,  and  Cohm  v.  S,  E,  Ry.  Co. 
(1877)  2  Ex.  Div.  253,  46  L.  J.  Ex.  298;  Q,  W,  R.  v.  Ranch  (1888)  13  App.  Caa. 
31,  57  L.  J.  a  B.  361.] 


DOE  D.  liOBERTON  v.  GARDINER.  1352. 

(12  0.  B.  319-334 ;  S.  C.  21  L.  J.  C.  P.  222.)  Jnn^2. 

A.,  being  seised  in  fee  of  a  moiety  of  certain  lands,  and  B.,  being  sei^^ed  L  ^^^  ] 
for  life  of  the  other  moiety,  they,  in  1805,  by  indenture,  reciting  that  they 
were  entitled  thereto  as  tenants  in  common,  and  that  they  had  agreed  to 
grant  a  perpetual  lease  thereof  to  (J.,  his  heirs,  &c., — granted,  demised,  &c. 
the  same  to  C,  **  his  heirs,  executors,  administratora,  and  assigns,  for 
ever,"  to  hold  from  a  day  then  past  unto  and  to  the  use  of  C,  **  his  heirs, 
executors,  administrators,  and  assigns,  for  ever ; "  yielding  and  paying 
therefor  yearly  and  every  year  to  A.  and  B.,  their  heirs,  &c.,  the  clear  yearly 
rent  or  sum  of  120/.,  half-yearly,  &c  The  deed  contained  all  the  covenants 
usually  found  in  an  ordinary  lease : 

Held,  that,  in  the  absence  of  proof,  that,  at  the  date  of  the  deed,  the 
premises  were  in  the  occupation  of  tenants,  so  that  a  reversion  only  could 
pass,  and  the  expressed  intention  of  the  parties  precluding  the  Court  from 
presuming  that  there  had  been  livery  of  seisin, — the  deed  could  not  operate 
as  a  conveyance  of  the  fee,  subject  to  a  rent-charge,  but  created  only  a 
tenancy  from  year  to  year. 

This  was  an  action  of  ejectment  for  the  recovery  of  an  undivided 
moiety  of  certain  lands  and  premises  situate  in  the  parish  of 
Manchester,  in  the  county  of  Lancashire. 

On  the  trial  before  Cresswell,  J.,  at  the  last  Spring  Assizes  at 
Liverpool,  a  verdict  was  found  for  the  lessor  of  the  plaintiff,  with 
nominal  damages,  subject  to  the  opinion  of  this  Court  upon  the 
following  case : 

The  lands  of  which  the  undivided  moiety  was  sought  to  be  [S20] 
recovered,  formerly  belonged  to  a  Mrs.  Catherine  Heath,  widow, 
who  by  her  will,  dated  the  21st  of  May,  1772,  devised  them  to  her 
daughter  Mary  Heath,  and  her  other  daugliter  Hannah  Boberton, 
wife  of  William  Boberton,  Esq.,  and  their  heirs,  for  ever,  as  tenants 
in  common. 

Mrs.  Catherine  Heath  died  in  the  year  1780. 

On  the  28rd  of  August,  1781,  an  indenture  was  executed  between 
the  said  William  Boberton  and  Hannah  his  wife  of  the  one  part, 
and  one  Daniel  Whittaker  of  the  other  part,  whereby  the  said 
William  Boberton  and  Hannah  his  wife  covenanted  that  they 
would,  at  the  then  next  or  some  other  subsequent  Assize  to  be 
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Dot  d.  holden  for  the  county  palatine  of  Lancaster,  acknowledge  and  levy 
***^^*  Ac.  one  or  more  fine  or  fines  sur  comisance  de  droit  come  ceo,  &c., 
OABDmsB.  ^tjj  proclamations,  unto  the  said  Daniel  Whittaker  and  his  heirs, 
of  the  undivided  moiety  or  equal  half  part  of,  amongst  others,  the 
lands  devised  by  Mrs.  Heath  above  mentioned :  and  it  was  thereby 
declared  that  such  fine  or  fines  should  enure  to  and  for  the  use  and 
behoof  of  such  person  and  persons,  and  for  such  estate  and  estates, 
intents,  and  purposes  as  the  said  William  Boberton  and  Hannah 
his  wife,  or  as  the  said  Hannah  alone,  without  the  said  William 
Boberton,  her  husband,  notwithstanding  her  coverture,  should,  in 
such  manner  as  was  therein  contained,  limit  or  appoint :  and,  in 
default  of  such  limitation  or  appointment,  to  the  use  and  behoof  of 
the  said  William  Boberton  and  Hannah  his  wife,  for  their  joint 
lives  and  the  life  of  the  survivor  of  them ;  and,  from  and  after  the 
decease  of  the  survivor  of  them,  to  the  use  and  behoof  of  the  right 
heirs  of  the  said  Hannah  Boberton  for  ever. 

A  fine  was  shortly  afterwards,  in  the  same  year,  levied  accordingly. 
In  February,  1801,  Hannah  Boberton  died  without  having  executed 
[  ♦821 J  any  of  the  powers  of  the  *above-mentioned  deed,  leaving  her 
husband  surviving.  On  the  2nd  of  April,  1802,  her  son  and  heir, 
Archibald  Hamilton  Boberton,  died.  He  left  two  daughters  sur- 
viving,— Mary,  the  lessor  of  the  plaintiff,  born  on  the  20th  of 
September,  1798,  and  Emily,  born  on  the  25th  of  April,  1801. 

On  the  1st  of  May,  1801,  by  indenture  between  Mary  Heath, 
above  mentioned,  and  the  said  William  Boberton,  of  the  one  part, 
and  James  Bothwell  of  the  other  part,  the  said  Mary  Heath  and 
William  Boberton  demised  to  the  said  James  Bothwell  a  warehouse, 
with  the  appurtenances,  part  of  the  said  premises  so  devised  by 
Catherine  Heath,  and  then  in  the  possession  of  the  said  James 
Bothwell,  for  the  term  of  eleven  years  from  the  24th  of  June  then 
next. 

On  the  8th  of  February,  1805,  by  indenture  between  Mary  Heath, 
above  mentioned,  and  the  said  William  Boberton,  of  the  one  part, 
and  James  Heath  of  the  other  part, — ^reciting  that  the  said  Mary 
Heath  and  William  Boberton,  by  virtue  of  the  last  will  and  testa- 
ment of  Catherine  Heath,  widow,  deceased,  late  mother  of  the  said 
Mary  Heath,  and  of  Hannah  Boberton,  late  wife  of  the  said  William 
Boberton,  were  entitled,  as  tenants  in    common,   amongst   other 
things,  to  the  hereditaments  and  premises  hereinafter  mentioned, 
and  that  the  said  Mary  Heath  and  William  Boberton  had  agreed 
to  grant  a  perpetual  lease  thereof  to  the  said  James  Heath,  his  heirs. 
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executors,   administrators,   and   assigns,   in   manner   thereinafter        Dosd. 

mentioned, — it  was  witnessed,  that,  in  pursuance  of  the  said  agree-  r. 

ment,  and  for  and  in  consideration  of  the  clear  yearly  rent,  covenants,    G-^»*DiNEit. 

and  agreements  thereinafter  mentioned  and  reserved,  and  on  the 

part  and  behalf  of   the  said  James  Heath,  his  heirs,  executors, 

administrators,  and  assigns,  to  be  paid  and  performed,  they  the 

said  Mary  Heath  and  William  Boberton,  according  to  their  several 

and  respective  estates,  rights,  and  interests  *in  the  hereditaments      [  *322  ] 

and  premises  thereinafter  mentioned,  granted,  demised,  leased,  set, 

and  to  farm  let  unto  the  said  James  Heath,  his  heirs,  executors, 

administrators,  and  assigns,  for  ever,  the  said  lands  devised  by  the 

said  Catherine  Heath,  described  to  be  in  the  respective  tenures  or 

occupation  of  William  Nabb,  James  Rothwell,  Hardwick  Taylor, 

Hughes  Giles  Ghatterton,  Robert  Jackson,  and  others,  to  hold  from 

the  25th  of  December  then  last  past,  unto  and  to  the  use  of  the 

said  James  Heath,  his  heirs,  executors,  administrators,  and  assigns 

for  ever, — yielding  and  paying  therefor  yearly  and  every  year  unto 

the  said  Mary  Heath  and  William  Boberton,  their  heirs,  executors, 

administrators,  and  assigns,  for  ever,  as  tenants  in  common  as 

aforesaid,  the  clear  yearly  rent  or  sum  of  1202.  half-yearly,  on 

every  24th  of  June  and  25th  of  December,  with  a  proviso  for  re-entry 

on   non-payment  of   the  said  rent  for  twenty-one  days,  and   no 

sufficient  distress  being  on  the  premises.    The  indenture  contained 

a  covenant  by  the  said  James  Heath  with  the  said  Mary  Heath 

and  William  Boberton,  their  heirs,  &c.,  for  payment  of  the  said 

rent,  also  of  all  chief  or  quit-rents ;  also  a  covenant  to  pay  all 

taxes  except  property-tax ;  also  a  covenant  to  maintain  and  keep 

the  premises  in  good  and  sufficient  tenantable  repair  at  all  times 

during  the  continuance  and  validity  of  the  lease ;  also  a  covenant 

to  keep  the  premises  insured  from  fire,  not  to  assign,  &c.  &c. 

A  memorandum  was  indorsed  on  this  deed,  signed  by  the  said 
Mary  Heath  and  William  Boberton,  consenting  and  agreeing  that 
the  said  James  Heath,  his  heirs,  executors,  administrators,  or 
assigns,  might,  at  their  will  and  pleasure,  assign  the  said  lease  and 
premises  to  any  person  or  persons  whomsoever. 

On  the  25th  of  February,  1812,  the  said  William  Boberton 
died. 

In  December,  1818,  the  said  Mary  Heath  died,  devising  *her       [^323] 
property  to  the  lessor  of  the  plain tiflf,  Mary,  and  her  sister  Emily. 
Emily  died  unmarried,  in  1886. 

In  1825,  James  Heath,  the  lessee,  died,  and  was  succeeded  by 
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Dm4  bis  son  and  heir-at-law,  Ashton  Marler  Heath,  who  afterwards,  on 
"""""  the  9th  of  May,  1840,  deposited  the  said  deed  of  the  8th  of 
February,  1805,  and  his  other  deeds  and  writings  relating  to  the 
said  premises,  with  the  defendants,  by  way  of  equitable  mort- 
gage, for  moneys  advanced  by  them  to  him  exceeding  the  value 
of  the  said  premises,  without  any  notice  to  them,  at  the  time 
of  such  advances  and  deposit,  of  the  title  of  the  lessor  of  the 
plaintiff. 

The  said  Ashton  Marler  Heath  afterwards  becoming  bankrupt, 
he,  together  with  his  assignees,  on  the  2nd  of  December,  1848, 
conveyed  the  lands  to  the  defendants,  in  fee,  for  value,  in  part 
satisfaction  of  the  said  advances  then  remaining  unpaid.  They 
had  notice  of  the  title  of  the  lessor  of  the  plaintiff  before  they  took 
such  conveyance. 

The  lessor  of  the  plaintiff  afterwards  gave  notice  to  quit,  as  to 
the  moiety  in  question. 

The  mother  of  the  lessor  of  the  plaintiff,  who  had  been  examined 
on  interrogatories,  stated  in  her  examuiation,  that  her  daughters, 
Mary  (the  lessor)  and  Emily,  received  1202.  a  year  from  the 
property  the  undivided  half  part  of  which  was  sought  to  be 
recovered,  from  the  time  of  their  respectively  coming  of  age  up 
to  the  death  of  the  said  Emily,  and  that,  since  her  death,  the  same 
sum  had  been  received  by  or  on  behalf  of  the  said  Mary  up  to 
Christmas,  1850;  that  she,  the  mother,  first  received  the  rent 
herself  of  one  undivided  moiety  of  the  property,  amounting  to  601., 
in  the  year  1812,  on  behalf  of  her  said  two  daughters,  who  were 
then  minors,  and  continued  to  receive  it  during  their  minorities ; 
that  the  first  half-year*s  rent  became  due  at  Midsummer,  1812, 
[  *324  J  and  that  she,  the  mother,  received  it  in  right  of  her  *daughter8, 
as  co-heiresses  of  their  father,  the  said  Archibald  Hamilton 
Boberton,  and,  on  the  death  of  the  said  Mary  Heath,  which 
happened  in  December,  1818,  she,  the  mother,  received  the  rent 
of  the  other  moiety  of  the  property,  amounting  to  60^.,  for  her  said 
daughters,  as  devisees  of  the  said  Mary  Heath,  during  their 
minorities,-— the  first  payment  of  such  rent  of  that  moiety  being 
due  at  Christmas,  1818 ;  that  the  rents  of  both  moieties  were  paid 
by  James  Heath  up  to  the  time  of  his  death,  and,  since  his  death, 
which  happened  in  the  year  1825,  they  were  paid  by  his  son, 
Ashton  Marler  Heath,  up  to  Christmas,  1847 ;  that  the  rants 
accrued  since  that  time  had  been  paid  by  the  defendants  op  to 
Christmas,   1850;    that    the    rents    became    due   halt-yearly,   at 
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Christmas    and    Midsummer;    and   that  the    amount,   for    both       Dosd. 
moieties,  had  been  120Z.  a  year.  °""f  ^ 

(The  case  then  set  out  a  long  correspondence  between  the  lessor    G^m>in"^ 
of  the  plaintiff  and  Ashton  Marler  Heath,  and  receipts  signed  by 
the  lessor  for  the  rent  of  the  premises  comprised  in  the  deed  of 
the  8th  of  Febtuary,  1805.     The  view,  however,  which  the  Court 
took  renders  it  unnecessary  to  refer  to  them.) 

The  counsel  for  the  defendant  contended  that  the  lessor  of  the 
plaintiff  was  barred  by  the  Statute  of  Limitations. 

It  was  agreed  that  the  Court  should  draw  any  inferences  which  a 
jury  ought  to  draw. 

The  question  for  the  opinion  of  the  Court,  was, — ^whether  the 
lessor  of  the  plaintiff  was  barred  by  the  Statute  of  Limitations. 
If  not,  the  verdict  was  to  stand:  but,  if  the  Court  should  be  of 
opinion  that  she  was  so  barred,  a  nonsuit  was  to  be  entered. 

Cowling   (with   whom  was  Knowles)^  for  the  lessor  of  the 
plaintiff: 

The  lessor  of  the  plaintiff  is  not  barred  by  the  Statute  of 
Limitations,  and  ccmsequently  she  is  entitled  *to  recover  in  this  [  *»25  ] 
ejectment.  *  *  The  rent  reserved  by  the  *lease  of  the  8th  of  [  327  ] 
Febroary,  1805,  having  been  duly  paid  from  that  time  to  the  C  *^^^  ] 
present,  there  has  been  a  tenancy  from  year  to  year  created  by 
that  lease  (though  a  void  lease,  as  to  the  moiety  of  the  lands  now 
in  question,  upon  the  death  of  the  tenant  for  life),  and  a  receipt 
of  the  rent  within  the  meaning  of  the  S5th  section.  The  reserva> 
tion,  though  of  a  joint  rent,  is  in  truth  a  reservation  of  several 
rents  in  respect  of  each  moiety :  Litt.  §  814 ;  Co.  Litt.  197  a, — 
"  Albeit  the  reservation  6t  rents  severable  be  in  joint- words,  yet,  in 
respect  of  the  several  reversions,  the  law  maketh  thereof  a  sever- 
ance " :  Bac.  Abr.  Joint-Tenants  (E).  The  case,  indeed,  shows 
that  this  has  been  treated  as  a  reservation  of  several  rents.  It  is 
hardly  necessary  to  cite  cases  for  the  purpose  of  showing,  that, 
where  there  has  been  a  holding  under  a  Void  lease,  and  a  payment 
of  rdut,  a  tenancy  from  year  to  year  is  created.  The  cases  upon 
the  subject  are  collected  in  Doe  d.  Brammall  v.  CoUinge  (l).  The 
receipt  by  the  reversioners  of  the  exact  rent  reserved  by  the  lease, 
clearly  could  not  operate  as  a  confirmation  of  it.  This  was 
distinctly  decided  in  Doe  d.  Martin  v.  Watts  (2). 

(1)  78  E.  E.  878  (7  C.  B.  939).  argument    on    the    second   point    is 

(2)  4  fi.  E.  387  (7  T.-  E.  83).    The      omitted,  for  the  reason  before  stated. 
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9g^^  Tondinson  (with  whom  was  J.  Thomp8afi)y  conti-a  : 

g^^JM^^  The  claim  of  the  lessor  of  the  plaintiff  is  barred  by  the  Statute  of 
•  '  Limitations.  At  the  time  of  the  making  of  the  deed  of  the  8th  of 
February,  1805,  William  Boberton  was  tenant  for  life  of  the  one 
moiety  of  the  land,  and  there  was  a  vested  remainder  in  fee-simple 
in  the  two  granddaughters :  therefore,  the  deed  is  a  conveyance 
made  by  a  tenant  in  fee-simple  of  one  undivided  moiety,  and  by  a 
tenant  for  life  of  the  other.  It  is  submitted  that  it  operates  an 
absolute  conveyance  of  the  fee-simple,  creating  a  distinct  rent- 
[•«•]  charge  in  perpetuity.  At  this  distance  *of  time,  the  Court  will 
presume  that  livery  of  seisin  was  given,  or  that  the  parties  had 
only  a  reversion.  In  Rees  d.  Chamberlain  v.  Lloyd  (i),  it  was 
held  that  livery  of  seisin  may  be  presumed  after  twenty 
years'  possession.  And  that  doctrine  was  recognised  and 
acted  upon  in  Doe  d.  Wilkins  v.  The  Marquis  of  Clerelaud  (2), 
and  Doe  d.  Letvis  v.  Dai'ies  (3).  If  that  be  the  legal  effect 
of  the  deed,  there  is  no  reversion  left.  The  rent  is  divided 
from  the  land,  and  the  two  are  made  distinct  estates.  The 
Court,  being  at  liberty  to  draw  inferences  of  fact,  as  a  jury  might, 
may  assume  that  the  premises  were  in  the  occupation  of  tenants ; 
more  especially  as  the  deed  so  recites ;  and  in  that  case  it  could 
only  operate  as  a  grant  of  the  reversion:  so  that,  quaeunque  via, 
the  fee  passed.  It  may  be  said  that  the  covenant  not  to  assign  is 
inconsistent  with  this  view :  but  such  a  condition  in  a  grant  of  the 
fee  is  void.  Littleton  says,  §  360,  "If  a  feoffment  be  made  upon 
this  condition,  that  the  feoffee  shall  not  alien  the  land  to  any,  this 
condition  is  void,  because,  when  a  man  is  infeoffed  of  lands  or 
tenements,  he  hath  power  to  alien  them  to  any  person  by  the  law : 
for,  if  such  a  condition  should  be  good,  then  the  condition  should 
oust  him  of  all  the  power  which  the  law  gives  him,  which  should 
be  against  reason,  and  therefore  such  a  condition  is  void."  Lord 
Coke,  in  commenting  upon  this  section,  says, — Co.  Litt.  223  a, — 
*'  And  the  like  law  is  of  a  devise  in  fee  upon  condition  that  the 
devisee  shall  not  alien ;  the  condition  is  void :  and  so  it  is  of  a 
grant,  release,  confirmation,  or  any  other  conveyance  whereby  a 
fee-simple  doth  pass.  For,  it  is  absurd  and  repugnant  to  reason 
that  he  that  hath  no  possibility  to  have  the  land  revert  to  him, 
should  restrain  his  feoffee  in  fee-simple  of  all  his  power  to  alien. 
And  so  it  is  if  a  man  be  possessed  of  a  lease  for  years,  or  of  a  horse, 

(1)  Wightwick,  123.  668. 

(2)  9  B.  &  C.  864;  4  A£au.  &  By.  (8)  46  E,  B.  67d  (2  M.  &  W.  503). 
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or  of  any  other  chattel  real  or  personal,  and  give  or  sell  his  *whoIe       dob  d. 
interest  or  property  therein  apon  condition  that   the  donee  or  r. 

vendee  shall  not  alien  the  same,  the  same  is  void,  because  his    G-^**^^^**- 

.  f  ♦330  1 

whole  interest  and  property  is  out  of  him,  so  as  he  hath  no  possi- 
bility of  a  reverter,  and  it  is  against  trade  and  traffic  and  bargaining 
and  contracting  between  man  and  man  :  and  it  is  within  the  reason 
of  our  author  that  it  should  ouster  him  of  all  power  given  to 
him." 

(Maule,  J. :  It  may  be  that  a  thing  may  operate  as  a  covenant 
where  it  cannot  operate  as  a  condition.  The  argument  on  the  other 
side,  is,  that  the  existence  of  such  a  covenant  is  inconsistent  with 
the  presumption  that  a  fee  was  intended  to  piss.  The  object  no 
doubt  was,  to  protect  the  party's  interest  in  the  rent-charge.) 

The  deed,  it  is  submitted,  operated  as  a  feoffment.  [He  referred  to 
Littleton,  §  214,  §  215,  and  §  217.]  There  is  no  foundation  for  C  ^^^  ] 
supposing  a  tenancy  from  year  to  year  created  in  this  case.  A 
marked  distinction  is  made  throughout  the  statute  8  &  4  Will.  lY. 
c.  27,  between  "  profits  of  the  land  "  and  "  rent."  The  term  "rent" 
is  used  in  different  senses  in  various  parts  of  the  Act :  but,  in  the 
first  five  sections,  it  is  used  as  contradistinguished  from  **  profits 
of  the  land:"  see  the  judgment  of  Lord  Denman,  in  Doe  d. 
Angell  v.  Angell  (i).  The  lessor  of  the  plaintiff  here  has  a 
perfectly  good  title  to  a  rent-charge ;  but  she  clearly  is  not  entitled 
to  the  rents  and  profits  of  the  land,  within  the  meaning  of  the 
statute,  as  there  explained.  Where  there  is  a  tenancy  from  year 
to  year,  rent  is  paid  as  an  acknowledgment  of  the  title  to  the  land. 
Here,  it  has  not  been  so  paid:  all  parties  assumed  it  to  be  a 
payment  under  the  deed. 

Coicling,  in  reply : 

The  argument  resolves  itself  into  two  points, — first,  what  is  the 
proper  construction  of  the  deed  of  the  8th  of  February,  1805, — 
secondly,  what  has  been  the  subsequent  conduct  of  the  parties. 
Taking  the  second  point  first, — there  has  been  a  taking  of  the  profits 
by  the  lessor  of  the  plaintiff  and  her  sister  since  the  death  of 
W^illiam  Boberton.  Whatever  the  legal  construction  of  the  deed, 
the  parties  have  acted  as  if  it  was  a  legal  demise  of  the  land  :  the 
rent  was  received  as  rent  in  the  ordinary  way.  The  deed  purports 
to  be  an  ordinary  *lease,  and  it  w  in  every  respect  an  ordinary  [  '332  ] 
(1    72  R.  £.  270  290  (9  Q.  B.  328,  355,  356). 
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Doid.       lease,  save  thai  it  purports  to  grant  the  land  for  ever.    It  does  not 

P.  profess  to  grant  a  rent-charge :    the  words  of  the  reddendum  are 

Oaedivib,    ^ords  of  reservation,  not  of  grant ;  and  the  covenant  is,  to  pay 

the  rent  reserved  for  the  enjoyment  of  the  land.    See  the  form 

of  a  release  in  fee,  in  consideration  of  a  perpetual  rent-charge, 

9  Jarman's  Precedents  in  Conveyancing,  p.  518. 

(Mauls,  J. :  Blackstone  says,  2  Bl.  Comm.  42,  "  A  rent-charge  is, 
where  the  owner  of  the  rent  hath  no  further  interest  or  reversion 
expectant  in  the  land ;  as,  where  a  nian  by  deed  maketh  over  to 
others  his  whole  estate  in  fee-simple,  with  a  certain  rent  payable 
thereout,  and  adds  to  the  deed  a  covenant  or  clause  of  distress,  that, 
if  the  rent  be  atrere  or  behind,  it  shall  be  lawful  to  distrain  for 
the  same.  In  this  case,  the  land  is  liable  to  the  distress,  not  of 
common  right,  but  by  virtue  of  the  clause  in  the  deed ;  and  there 
fore  it  is  called  a  rent-charge,  because  in  this  manner  the  land 
is  charged  with  a  distress  for  payment  of  it."  He  seems  to 
contemplate  just  such  an  instrument  as  this.) 

This  is  an  ordinary  reservation  of  rent :  where  it  is  intended  to 
create  a  "rent-charge,"  the  words  used  in  the  deed  always  are, 
**  annual  sum  or  rent-charge." 

(Jbrvis,  Ch.  J. :  Suppose  the  Court  will  presume  livery  of  seisin 
here,  or  that  the  premises  were  full  at  the  time  of  the  grant,  so  that 
a  reversion  only  could  be  granted,  what  would  be  the  effect  of  the 
deed?) 

William  Boberton  having  a  life  estate  only,  the  rent-charge,  as  to 

a  moiety,  died  with  him:    and  the  subsequent  payments  made 

under  an  impression  that  the  rent-charge  was  still  existing*  could 

only  have  the  effect  of  creating   a  tenancy  from  year  to  year. 

A  rent-charge  can  only  be    created    by  express  grant,  not  by 

estoppel. 

Cur.  adv.  rulL 

Jbrvis,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

[  333  ]  It  will  not  be  necessary  to  decide  some  of  the  questions  which 

were  raised  upon  the  argument  of  this  case,  because  we  are  of 
opinion,  that,  under  the  circumstances,  we  ought  not  to  make  the 
presumptions  which  are  necessary  to  raise  those  questions. 

In  the  course  of  the  argument,  Mr.  Cowling  described  the  instru* 
ment  of  the  8th  of  February,  1805,  as  a  perpetual  lease;  whereas. 
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Mr.  ToniUnsan  contended  that  it  operated  aa  a  conveyance  in  fee  of       Oob  d. 
the  landy  with  the  creation  of  a  rent-charge,  «. 

If  it  had  been  proved  that  the  premises  were  in  the  occupation  of  ^abdineb. 
tenants  when  the  instrument  was  executed,  or  if  we  were  to 
presume  livery  of  seisin,  it  would  operate  as  a  conveyance  in  fee : 
but,  as  there  is  no  evidence  that  the  premises  were  in  the  occupa- 
tion of  tenants  (the  description  of  the  premises  not  being  evidence 
against  the  lessor  of  the  plaintiff,  who  was  not  party  or  privy  to  the 
instrument),  if  we  do  not  presume  livery  of  seisin,  then,  as  the 
instrument  cannot  operate  as  a  perpetual  lease,  the  premises  must 
have  been  held  upon  a  tenancy  from  year  to  year,  upon  the  terms 
contained  in  that  instrument.  An  examination  of  the  instrument 
shows  that  the  parties  intended  it  to  operate  as  a  perpetual  lease ; 
but,  as  it  cannot  legally  have  that  operation,  we  must  either  presume 
that  the  premises  have  been  held  upon  a  yearly  tenancy,  upon  the 
terms  contained  in  the  instrument,  or  we  must  presume  livery  of 
seisin, — an  act  inconsistent  with  the  expressed  intention  of  the 
parties, — so  as  to  convert  the  instrument  into  a  conveyance  in  fee. 

Were  it  necessary  to  presume  livery  of  seisin,  in  order  to  account 
for  the  possession  under  the  instrument,  the  authorities  show  that 
we  ought  to  make  that  presumption.  But  it  is  not  necessary  to  do 
80.  The  case  shows  that  the  rent  has  been  paid  regularly  to  the 
lessors  and  their  successors  ;  and  it  is  more  consistent  with  the  acts 
*of  the  parties  to  presume  that  the  relation  of  landlord  and  tenant  [  *334  ] 
subsisted  between  them,  than  to  presume  livery  of  seisin,  which  was 
inconsistent  with  their  intention  when  the  instrument  was  executed. 

In  this  view  of  the  case,  the  lessor  of  the  plaintiff  has  been  con- 
tinuously in  the  receipt  of  the  rents  and  profits  of  the  estate,  and 
the  Statute  of  Limitations  is  no  bar. 

Our  judgment  must  be  for  the  lessor  of  the  plaintiff. 

Judgment  for  the  Uneor  of  the  plaintiff. 


Ex  PARTE  LYDIA  8P ARROW. 

(12  C.  B.  334.)  i®^2- 

May  8« 

An  affidavit  to  found  a  motion  under  the  Fines  and  Beooveries  Act,  1833  

(3  &  4  WilL  lY.  o.  74),  b.  91,  must  describe  the  deponent  as  *'  wife  of  *'  &c.,         [  ^^  ] 

even  though  it  discloses  circumstances  showing  a  well-grounded  belief 

that  the  husband  is  dead* 

Q.  Ha  yes  moved  for  an  order  under  the  8  &  4  Will.  IV.  c.  74, 
».  91,  to  enable  Mrs.  Lydia  Sparrow  to  convey  certain  property  at 
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Toleshill,  in  the  county  of  Warwick,  to  which  she  was  entitled  in 
her  own  right,  without  her  husband's  concurrence.  The  affidavit 
stated  the  circumstances  under  which  the  deponent's  husband  had 
deserted  her  shortly  after  their  marriage  in  1804,  and  further 
stated  that  she  was  ignorant  whether  he  was  living  or  dead ;  but  it 
contained  no  description  of  the  deponent, — whether  as  wife  or 
widow  (1). 

Jbbvis,  Gh.  J. : 

We  cannot  grant  an  order  upon  an  affidavit  which  contains  no 
description  of  the  deponent.  The  rule  may  however  go,  upon  the 
production  of  an  amended  affidavit. 

An  affidavit  was  afterwards  produced  describing  the  deponent  as 
"  the  wife  of  Richard  Sparrow,  formerly  of  the  parish  of  St.  John 
the  Baptist  in  the  city  of  Coventry,  baker." 


1851.  SHOUBRTDGE  v.  CLARK. 

'^**^'  (12  C.  B.  335—362 ;  S.  C.  19  L.  T.  O.  S.  203.) 

[  836  ]  j^  ^^jiiP  choral  of  St.  Paul's  Cathedral  is  not  entitled,  during  his  year  of 

probation,  to  share  in  a  fine  paid  on  the  renewal  of  a  lease  by  the  Bean  and 
Chapter  and  vicars  choral,  of  an  estate  which  is  one  of  the  souroee  of  the 
emoluments  enjoyed  by  such  vicars  choral. 

Had  he  been  entitled,  money  had  and  received  would,  it  seems,  have  been 
the  proper  form  of  action  to  recover  it, — either  against  all  the  other  Tioars 
choral,  or  against  the  pittansary,  the  person  intrusted  with  the  coUection 
and  distribution  of  the  funds  (2). 

Assumpsit.  The  declaration  consisted  of  a  count  for  money  had 
and  received  and  a  count  upon  an  account  stated.  The  defendant 
pleaded  non  assumpsit. 

The  particular  of   demand  was  as  follows:    ''This    action    is 

brought  to  recover  the  sum  of  183L  6s.  8d.  had  and  received  by  the 

defendant  to  the  use  of  the  plaintifif,  from  the  lessee  of  a  certain 

estate  situate  at  Steeple  Bumpstead,  in  Essex,  and  paid  over  to  the 

said  defendant  by  Christopher  Hodgson,  Esq.,  or  other  o£Bcer  of 

the  Dean  and  Chapter  of  the  cathedral  church  of  St.  Paul,  London, 

being  the  sixth  part  of  a  sum  of  l,100i.  paid  by  the  said  lessee  on 

(I)  '*  Widow  "  would  be  an  inaccu-  interest  and  the  grounds  upon  which 

rate  description,  inasmuch  as  the  Act  the  Court  proceeded  appear  sufficiently 

only  applies  to  **  married    women:"  from  the  judgments.    The  case»  which 

see  Ex  parte  Mary  Noy^  7  Scott,  N.  R.  set  out  the  facts  iu  great  detail,  a^iid 

434.  the   arguments   haye  therefore  been 

(2)  The    case    is    of   little  general  omitted. — J.  O.  P. 
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the  renewal  of  a  term  of  years  heretofore  granted  of  the  said  estate  shoubbidoe 
to  the  said  lessee  by  the  said  Dean  and  Chapter  and  vicars  choral  of      clabk. 
the  said  cathedral  church." 

The  cause  was  tried  before  Wilde,  Ch.  J.^  at  the  sittings  in 
Middlesex  after  Hilary  Term,  1850^  when  a  verdict  was  found  for 
the  plaintiff  for  the  amount  claimed,  subject  to  the  opinion  of  the 
Court  upon  [a  case]. 

Jervis,  Ch.  J. :  [361] 

I  am  of  opinion  that  the  defendant  in  this  case  is  entitled  to  thd 
judgment  of  the  Court.  It  appears,  that,  for  the  last  hundred 
years,  those  who  were  in  the  position  of  this  plaintiff,  viz.  in  their 
year  of  probation,  preparatory  to  their  admission  to  the  rights 
appertaining  to  full  vicars  choral,  have  received  an  equal  share 
with  their  brethren  of  the  rents  of  property  belonging  to  the  body, 
and  of  the  rents  only ;  and  that  they  have  not  during  that  period 
participated  in  any  fines  paid  for  renewals.  That  being  so,  it  is  the 
duty  of  the  Court  to  presume  that  the  discontinuance  of  the  *pay-  [  *362  ] 
ment  to  probationers  of  a  share  of  such  fines  has  had  a  legal  origin. 
There  is  abundant  evidence  in  the  case  to  justify  us  in  coming  to 
this  conclusion.  It  would  seem  that  down  to  the  year  1755  or  1756, 
probationers  have  joined  in  executing  leases :  but,  from  that  time 
to  the  present,  the  practice  has  been  otherwise.  The  only  question, 
therefore,  is,  whether  this  practice  could  have  a  legal  origin.  As 
far  as  concerns  Steeple  Bumpstead,  such  legal  origin  may  fairly  be 
presumed.  There  may  have  been  some  general  order  or  regulation 
of  the  Dean  and  Chapter  excluding  probationers  from  participation 
in  fines.  It  is  the  duty  of  the  Court  to  presume  that  which  will 
support  a  long  and  uniform  course  of  practice,  where  there  is 
nothing  to  show  it  to  be  unreasonable  or  unjust.  Upon  this  short 
ground,  therefore,  I  am  of  opinion  that  the  defendant  is  entitled  to 
our  judgment. 

Macle,  J.: 

I  entirely  concur  with  what  has  fallen  from  the  Lord  Chibf 
Justice  :  and  my  brother  Talfourd,  who  has  been  obliged  to  leave 
the  Court,  desired  me  also  to  express  his  concurrence. 

Cresswell,  J.,  said  nothing. 

Judgment  for  the  defendant. 

R.R. VOL.  XCII.  ^® 
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1888.  FISHER  V.  BELL. 

JuH^  12 

_  (12  C.  B.  363-378 ;  S.  C.  21  L.  J.  C.  P.  228.) 

[On  repealed  section  of  12  &  13  Vict.  c.  106.] 


[419  J 


1862.  FOSTER  V.  CRABB. 

^^^^'  (12  C.  B.  379^-^97  ;  S.  C.  21  L.  J.  C.  P.  209;  16  Jur.  83o.) 

[On  the  form  of  the  pleadings  only.] 


1862.  COZENS  V.   GRAHAM. 

Jnne  11. 
(12  C.  B.  398—406 ;  S.  C.  21  L.  J.  C.  P.  206 ;  16  Jiir.  952.) 

A.,  an  attorney  in  Loudon,  inclosed  a  writ  of  summons^  and  subsequently 
a  notice  of  declaration  and  particulars,  to  B.,  an  attorney  in  the  country, 
for  service.  B.,  by  letter,  apprised  A.  of  the  service,  annexing  the  account 
of  his  charges.  The  name  of  the  cause  was  mentioned  in  the  letters,  but 
not  the  Court  in  which  the  business  was  done  :  Held,  that  the  bill  gave  A. 
(sufficient  information,  and  that  the  statute  6  &  7  Vict.  c.  73,  s.  'M,  was 
complied  with. 

[On  the  facts  the  Ck)URT  held  that  the  letters  which  contained  the  cbaiged 
gave  ample  information  as  to  the  Court  in  which  the  business  was  dune.] 


1852.  MARY  FREEMAN   v.   TRANAH. 

•^!l!Il!-  (12  C.  R  406—415 ;  S.  C.  21  L.  J.  C.  P.  214  ;  16  Jur.  114.) 

[Obsolete  practice.     See  R.  S.  C.  Ord.  XVII.  rr.  1  and  2.] 


18S2.  WINCH  V.   WILLIAMS. 

*.!!-  (12  C.  B.  416—419  ;  a  C.  21  L.  J.  C.  P.  216 ;  16  Jur.  935.) 

[See  B.  S.  C.  Ord.  XXXVUI.  r.  8.] 


.vay3i.      EDWARDS   AND   Anothkr   v.  The   GRKAT    WESTERN 


RAILWAY  COMPANY  (1). 

(12  0.  B.  419—436;  S.  C.  19  L.  T.  0.  S.  204.) 

In  an  action  by  a  carrier  against  a  Bail  way  Company,  to  recover  back 
excessive  and  unequal  charges  made  upon  him  for  the  conveyance  of  his 
goods,  fi  verdict  was  entered  for  the  plaintiff,  for  10,000/.,  subject  to  a 
special  case  to  be  settled  by  a  barrister,  who,  in  the  event  of  the  Court 

(1)  [As  to  the  second  point,  notice  report  on  this  point  need  not  be  kept, 
of  action  is  now  required  in  so  few  As  to  the  thiid  point,  see  B.  S.  C. 
cases  (see  56  &  57  Vict.  c.  61)  that  the      Ord.  XXXn.  r.  9  ] 
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deciding  in  favour  of  the  plaintiff,  was  by  the  order  of  reference  iin})owei'ed      Edwabds 
to  direct  for  what  amount  the  verdict  should  be  entered,  and  to  whom  the  v. 

cause  and  all  matters  in  difference  between  the  parties  were  referred,  sub-    The  Great 
ject  to  the  special  case, — the  costs  **  of  the  action  "  to  abide  the  event  of  the   railway  Co. 
award,  and  the  costs  *'  of  and  incident  to  the  I'eference  and  award ''  to  be  in 
the  discretion  of  the  arbitrator. 

The  special  case,  as  settled  by  the  referee,  divided  the  plaintiff's  claim 
into  six  several  heads;  and,  the  Court  having  decided  in  the  plaintiff's 
favour  upon  foui*  of  them,  and  for  the  defendants  on  the  rest  of  the  case, 
the  matter  went  back  to  the  arbitrator,  who  ultimately  directed  that  the 
verdict  should  be  entered  for  the  plaintiff  for  3, 1  Id/.,  and  that  so  much  of  the 
issue  as  related  to  that  sum  should  be  found  for  the  plaintiff,  and  the  residue 
thereof  for  the  defendant :  and  he  further  directed  that  all  the  costs  of  and 
incident  to  the  reference  and  award  should  be  paid  by  the  defendants : 

Held,  that  the  costs  of  the  attendances  before  the  referee  to  settle  the 
special  case,  were  costs  in  the  cause ;  and  therefore  that  the  Master  was 
justified  in  apportioning  them  according  to  the  decision  of  the  Court  upon 
the  several  heads  of  claim  in  the  special  case. 

The  Company's  Act  of  incorporation,  5  &  6  Will  IV.  c.  cvii.,  s.  223, 
requiring  that  they  should  have  a  notice  of  action, — the  plaintiff,  at  gi-eat 
labour  and  expense,  prepared  and  delivered  a  notice  accompanied  by 
voluminous  accounts  of  the  several  packages  upon  which  the  overcharges 
were  alleged  to  have  been  made,  together  with  the  dates  and  other 
particulars.  The  Master  having  allowed  the  plaintiff  100/.  for  the  prepara- 
tion of  the  notice  and  the  accompanying  accounts,  and  170/.  for  one  fair 
copy  only :  The  Court,  on  the  plaintiff's  motion,  refused  to  order  a  review 
of  the  taxation,  on  the  ground  that  the  allowance  for  preparing  the  notice 
was  inadequate,  and  that  two  fair  copies  should  have  been  allowed:  and 
afterwards,  upon  the  defendants'  motion  (1 ),  directed  a  review,  on  the  groimd 
that  the  100/.  was  an  excessive  allowance,  inasmuch  as  this  was  an  expense 
neoessai'ily  incuiTed  by  the  plaintiff  in  preparing  himself  to  bring  the  action. 

The  Master  also  disallowed  a  charge  of  56(5/.  178.  4(i.  for  a  voluminous 
notice  to  admit,  pursuant  to  the  rule  of  Hilaiy  Term,  2  Will.  IV.  r.  20, 
setting  forth  descriptions  of  upwards  of  21,000  tickets  and  receipts  for  goods 
carried  by  the  Company  for  the  plaintiff  and  moneys  paid  on  account 
thereof:  Held,  that  the  Master  had  exercised  a  sound  discretion  in  so 
doing, — the  notice,  though  apparently  in  strict  compliance  with,  being 
virtually  in  fraud  of,  the  rule  of  Court. 

This  was  an  action  of  debt,  brought  by  the  plaintiffs,  as  assignees 
of  Richard  Parker,  a  bankrupt,  who  had  carried  on  the  business  of 
a  carrier,  to  recover  the  amount  of  overcharges  paid  by  Parker  to 
the  defendants,  for  the  carriage  of  goods  by  them,  as  common 
carriers,  on  the  Great  Western  Railway,  for  Parker,  between  the 
Ist  of  May,  1844,  and  the  dlst  of  May,  1846;  such  overcharges 
having  been  made  partly  by  charging  Parker  more  than  was 
warranted  by  the  proper  construction  of  •the  printed  scale  of  [  *420  j 
charges  for  the  carriage  of  goods  fixed  and  issued  by  the  Company 
under  the  powers  of  their  Acts  of  Parliament,  and  partly  by 
charging  him  more  than  they  charged  to  tradesmen  and  others  not 

(I)  Pages  43 i — ^36  of  the  original  i-epoi-t.     8ee  note  (1),  p.  754. 
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Edwards     carriers,  under  circumstances  which  the  Company  contended  were 
Thb  Grbat    unlike  the  circumstances  under  which  they  carried  goods  for  Parker, 
RaiJS^yCo.  ^^^  which  this  Court,  upon  the  argument  of  the  special  case  here- 
inafter mentioned,  considered  to  be  "  like  circumstances  "  in  point 
of  law. 

A  month  before  action  brought,  the  plaintifiEs  gave  the  defendants 
a  notice  of  action,  pursuant  to  the  22drd  section  of  the  Company's 
Act  of  incorporation,  5  &  6  Will.  IV.  c.  cvii.,  referring  to  and 
accompanied  by  forty-one  books  of  account  containing  the  full 
particulars  of  the  several  overcharges,  consisting  of  many  thousand 
items,  exceeding  in  the  whole  fifteen  thousand  folios. 

The  particulars  of  demand  delivered  with  the  declaration,  stated, 
**  that  the  action  was  brought  to  recover  6,820{.  7<.  9d.  for  moneys 
overcharged  by,  and  paid  to,  the  defendants  by  the  said  Richard 
Parker  upon  or  in  respect  of  the  carriage  of  certain  goods  carried 
by  the  defendants  for  the  said  Bichard  Parker,  between  the  month 
of  May,  1844,  and  May,  1846,  and  before  he  became  bankrupt, — 
the  full  particulars  whereof  were  contained  in  the  notice  of  action 
duly  served  upon  the  secretary  of  the  defendants  before  the  com- 
mencement of  this  suit,  and  in  certain  books  or  accounts  which 
accompanied  and  were  delivered  with  such  notice." 

The  form  of  the  notice  of  action  and  books  of  account  was  settled 
by  counsel,  who  was  of  opinion  that  the  particulars  contained  in 
the  books  of  account  were  necessary  to  be  given,  in  order  to  enable 
the  defendants  to  judge  to  what  amount,  if  any,  they  had  over- 
charged Parker,  and  to  tender  amends  if  they  thought  proper  so 
to  do.  *  *  ♦ 
[  422  ]  The  cause  came  on  to  be  tried  before  Wilde,  Ch.  J.,  at  the  sittings 

in  London  after  Michaelmas  Term,  1849,  when  a  verdict  was 
entered  for  the  plaintiffs,  by  consent,  debt  10,0002.,  damages  2,000/., 
costs  40s.,  subject  to  a  special  case,  to  be  settled  by  W.  A.  Bew,  Esq., 
who,  in  the  event  of  the  Court  deciding  in  favour  of  the  plaintiffs, 
was  thereby  impowered  to  direct  for  what  amount  the  verdict  should 
be  entered,  and  to  whom  the  cause,  and  all  matters  in  difference 
between  the  parties,  were  thereby  referred,  subject  to  the  special 
case ;  the  costs  of  the  action,  to  be  taxed,  to  abide  the  event  of  the 
award,  and  the  costs  of  and  incident  to  the  reference  and  award  to 
be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  proceeded  to  take  evidence,  and  about  thirty 
meetings  were  held  before  he  settled  the  special  case.  The  special 
case  was  at  length  settled,  and  delivered  to  the  parties  in  Trinity 
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vacation,   1851.     It  divided  the  claim  of  the  plaintiffs  into  six     Edwards 
several  heads, — the  first  four  being  claims  in  respect  of  alleged    thbGbeat 
excessive  or  unequal  charges  made  by  the  Company  for  the  carriage  u^^"* co. 
of  Parker's  goods, — the  fifth,  a  claim  for  compensation  for  assist* 
ance  afforded  to  the  Company  by  Parker's  men,  in  the  weighing, 
loading,  and  unloading  of  the  goods, — and  the  sixth,  a  claim  for 
interest  upon  the  alleged  overcharges. 

The  special  case  was  argued  in  Michaelmas  Term,  1851,  when 
the  Court  decided  in  favour  of  the  plaintiffs  upon  the  first  four  heads 
of  claim,  and  for  the  defendants  upon  the  fifth ;  and,  as  to  the  sixth, 
they  held  that  the  arbitrator  might,  if  he  thought  fit,  under  the 
submission  of  ''all  matters  in  difference,"  award  the  plaintiffs 
interest  (l). 

The  case  then  went  back  to  the  arbitrator,  who,  after  having  held 
three  or  four  meetings  to  ascertain  the  *amount  for  which  the  [  *^^'^  ] 
verdict  should  be  entered,  on  the  18th  of  February,  1852,  made 
his  award,  whereby  he  directed  that  the  verdict  should  be 
entered  for  the  plaintiffs  for  8,115Z.  debt.  Is,  damages,  and 
40s.  costs;  and  that  so  much  of  the  issue  as  related  to  the 
sum  of  8,115Z.  should  be  found  for  the  plaintiffs,  and  the  residue 
thereof  for  the  defendants ;  and  that  ''all  the  costs  of  and  incident 
to  the  reference  and  award  should  be  paid  and  borne  by  the 
defendants." 

[Upon  the  taxation  of  costs  the  Master]  disallowed  to  the  plaintiffs  [  424  ] 
all  the  costs  incurred  by  them  of  and  incident  to  the  portion  of 
their  demand  comprised  in  the  fifth  and  sixth  heads  of  claim 
•mentioned  in  the  special  case,  in  respect  of  which  the  plaintiffs  [  '426  ] 
did  not  recover  in  the  action, — up  to  the  time  of  the  judgment  of 
the  Court  upon  the  hearing  of  the  special  case  ;  and  he  allowed  to 
the  defendants  their  costs  of  and  incident  to  those  two  heads  of 
claim  up  to  the  same  period  ;  on  the  ground  that  all  the  costs  of  the 
meetings  before  the  arbitrator  up  to  the  time  of  the  hearing  of  the 
special  case,  and  the  judgment  thereon,  were  costs  in  the  action, 
and  that  the  reference  did  not  commence  until  after  the  judgment; 
although  it  was  contended  before  the  Master,  on  behalf  of  the 
plaintiffs,  that  the  costs  of  all  the  meetings  before  the  arbitrator, 
as  well  before  as  after  the  judgment  of  the  Court  on  the  special 
case,  were  costs  "  of  and  incident  to  the  reference  and  award,"  and 
not  costs  in  the  action,  and  that  the  plaintiffs  were  entitled  to  the 
whole  of  such  costs. 

(1)  See  11  C.  B.  688. 
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Rdwardb  J.  Brotcn^  for  the  plaintiffs,  moved  for  a  rale  to  show  cause 

Thb Great  why  the  Master  should  not  review  his  taxation: 

Railway  Co.  *  *  By  the  order  of  reference,  the  costs  of  the  cause  were  to  abide 
r  ^^^  ]  the  event  of  the  award,  and  the  costs  of  and  incident  to  the  reference 
and  award  were  to  be  in  the  discretion  of  the  arbitrator.  Of  the  latter, 
the  arbitrator  has  disposed,  by  directing  that  they  should  be  paid  by 
the  defendants.  The  Court  having  decided  in  favour  of  the  plaintiffs 
upon  four  out  of  the  six  heads  of  claim  stated  in  the  special  case, 
the  arbitrator  has  awarded  them  3,115{.,  and  directed  that  so  much 
of  the  issue  as  related  to  that  sum  should  be  found  for  the  plaintiffs. 
[  ^430 1  ji^  taxing  the  costs,  the  Master  ^considered  that  the  *'  costs  of  the 
action"  comprehended  the  costs  of  the  meetings  held  before  the 
arbitrator  for  the  purpose  of  settling  the  special  case,  and  that  the 
"  costs  of  and  incident  to  the  reference  and  award  '*  comprised  only 
the  costs  of  the  meetings  held  before  the  arbitrator,  for  the  purpose 
of  settling  the  amount  of  the  verdict,  after  the  decision  of  the 
Court  had  been  pronounced  upon  the  special  case :  and  therefore 
he  allowed  the  defendants  so  much  of  the  costs  of  all  the  meetings 
anterior  to  the  judgment  pronounced  by  the  Court,  as  related  to 
those  parts  of  the  issue  upon  which  the  plaintiffs  had  not  succeeded. 
It  is  submitted  that  this  was  wrong  ;  and  that  the  "  costs  of  and 
incident  to  the  reference  and  award,"  properly  comprehended  the 
costs  of  all  the  meetings  held  before  the  arbitrator. 

(Jervis,  Ch.  J. :  When  did  the  caase  cease?) 

Not  until  final  judgment. 

(Maule,  J. :  The  obvious  meaning  of  the  order  of  Nisi  Prius,  is, 
that  such  part  of  the  costs  of  the  reference  and  award  as  do  not 
constitute  costs  of  the  cause,  are  to  be  in  the  arbitrator's  discretion.) 

That  can  hardly  be  the  fair  meaning  of  the  order. 

(Cresswell,  J. :  Suppose  a  reference  to  settle  a  special  case, 
nothing  being  said  about  costs, — would  not  the  plaintiff,  if  he 
succeeded,  be  entitled  to  the  costs  ?) 

In  Dax's  Masters'  Practice,  209,  it  is  said :  "  In  general,  the  costs 
of  a  reference  to  arbitration  are  specially  provided  for  in  the  sub- 
mission to  arbitration  :  but  in  some  cases  they  are  taxed  and 
allowed  as  costs  in  the  cause.     Thus,  in  an  action  of  trover,  where 
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a  verdict  being  foand  for  the  plaintiff  for  the  full  value  of  the  goods,     edwabds 

the  plaintiff  consented  to  take  them  back,  it  being  referred  to  an    xheGbicat 

arbitrator  to  ascertain  to  what  amount  they  had  been  deteriorated     Western 

^  Railway  Co, 

in  value, — it  was  held  that  the  cost  of  such  reference  were  costs  in 

the  cause.     In  such  a  case,  the  arbitrator  is  merely  put  in  the  place 

of  the  jury  to  assess  the  damages,  and  perfect  the  verdict,  which  is 

in  fact  a  benefit  to  the  defendant:  *Tregoning  v.  Attenborough  {I).       [  •iSi  ] 

And,  generally,  the  costs  of  the  reference  at  Nisi  Prius  are  taxed  as 

costs  in  the  cause,  where  the  reference  is  solely  of  the  matters  in 

dispute  of  the  action,  and  the  verdict  is  entered  upon  the  certificate 

of  the  arbitrator  :  but,  where  the  order  of  Nisi  Prius  is  silent  as  to 

the  costs  of  the  reference  and  award,  and  other  matters  than  those 

in  the  action  are  referred,  the  costs  of  the  reference  are  not  costs 

in  the  cause,  but  each  party  must  bear  his  own  expenses,  and  half 

the  costs  of  the  award.     In  the  case  of  referring  matters  in  differ* 

ence  other  than  those  at  issue  in  the  cause,  the  costs  cannot  be 

allowed  as  costs  in  the  cause :  "  Taylor  v.  Lady  Gordon  (2). 

(Grbsswell,  J. :  Up  to  the  statement  of  the  case  here,  the 
reference  could  only  be  of  matters  in  difference  in  the  cause.) 

In  Broum  v.  Nelson  (3)  it  was  expressly  held  that  the  costs  of 
witnesses  examined  before  an  arbitrator  on  a  reference  of  a  cause, 
to  prove  the  issues  in  the  cause,  are  not  costs  in  the  cause,  but 
costs  of  the  reference.  Whatever  may  be  the  rule  where  the  refer- 
ence is  of  the  cause  only,  it  is  different  where  the  reference  is  of  all 
matters  in  difference  also. 

(Maule,  J. :  Mr.  Bew  had  to  settle  the  special  case  before  the 
character  of  arbitrator  is  conferred  upon  him.  The  reference  arises 
only  when  the  Court  has  decided  on  the  special  case.) 

Jbrvib,  Ch.  J. : 

I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 
Three  points  have  been  pressed  before  us :  first,  that  the  Master 
has  not  allowed  the  plaintiffs  enough  for  preparing  the  notice  of 
action  ;  secondly,  that  the  costs  of  the  notice  to  inspect  and  admit 
were  improperly  disallowed ;  thirdly,  that  the  Master  has  put  an 
erroneous  construction  upon  the  order  of  reference.     •     *     • 

(1)  6  Moo.  &  P.  453 ;  7  Bing.  733 ;  (2)  9  Bing.  670. 

1  Dowl.  P.  C.  225.  (3)  13  M.  &  W.  397. 
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Thr Great 
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Railway  Ck). 

[433] 


[  •434  ] 


The  third  question  arises  upon  the  construction  of  the  rule  of 
reference.  I  do  not  for  a  moment  question  the  soundness  of  the 
decision  of  the  Court  of  Exchequer  in  Broivn  v.  Nehon(l).  Where 
there  is  a  reference  of  the  cause  and  all  matters  in  difference,  it 
may  well  be  that  the  costs  of  the  cause  cease  when  the  reference 
begins.  But  the  question  here,  is,  when  did  this  reference  begin  ? 
The  true  test  seems  to  me  to  be  this  :  If  the  decision  of  the  Court 
upon  the  special  case  had  been  in  favour  of  the  defendants,  the 
matter  never  would  have  gone  back  to  Mr.  Bew  at  all ;  and  he 
would  have  had  no  power  over  the  costs.  The  reference,  in  fact, 
never  commences  until  after  the  decision  of  the  Court  in  the 
plaintiffs'  favour.  It  seems  to  me  that  the  cause  was  proceeding 
until  the  special  verdict  was  settled :  and,  if  so,  the  Master  was 
right  in  apportioning  the  costs  in  the  manner  he  has  done. 

Maule,  J. : 

I  entirely  agree  with  the  Lord  Chief  Justice  :  and  I  do  not 
propose  to  add  anything,  except  as  to  the  last  point.  As  to  that,  I 
would  wish  to  call  attention  to  the  terms  of  the  order  of  reference, 
which  is  a  very  special  one,  and  not  necessarily  to  be  governed  by 
cases  upon  references  in  the  common  and  ordinary  form.  The 
authority  given  to  Mr.  Rew,  is,  "to  settle  the  special  case,"  and  "in 
the  event  of  the  Court  deciding  in  favour  of  the  plaintiffs,*'  to 
"  direct  for  what  amount  the  verdict  shall  be  entered :  "  that  is  to 
say,  his  power  is,  simply  to  *ascertain  the  amount  of  the  verdict, 
and  arises  only  in  the  event  of  the  Court  deciding  in  favour  of  the 
plaintiffs  on  the  special  case.  It  was  a  contingent  submission  of 
the  cause  and  all  matters  in  difference,  in  the  event  of  the  decision 
of  the  Court  upon  the  special  case  showing  that  the  plaintiffs  had 
any  cause  of  action  at  all.  The  costs  incident  to  the  settlement  of 
the  special  case  were  unquestionably  costs  in  the  cause,  and  not 
costs  of  the  reference  and  award ;  and  they  have  been  properly 
dealt  with  by  the  Master. 

Cresswbll,  J. : 
I  am  of  the  same  opinion  upon  all  the  points. 


Rule  refused. 


(1)  13  M.  &  W.  397. 


▼oL.  xcii.]  1852.     C.  P.     12  C.  B.  437—444. 

FRYER  AND  Others  v.  ROE. 

(12  C.  B.  437—444.) 

A  promissory  note  was  given  by  the  defendant  to  the  plaintiffs  in  1840, 
payable  five  years  after  date,  for  value  received :  Held,  that  it  was  evidence 
of  an  account  stated,  against  which  the  Statute  of  Limitations  did  not  com- 
mence running  until  the  maturity  of  the  note. 

A  special  verdict  must  find  the  facts,  and  not  consist  of  a  mere  statement 
of  evidence. 

[The  Court  gave  no  judgment  upon  the  substance  of  the  case  and  ordered  a 
rrnire  de  novo,  the  jury  having  stated  evidence  merely  instead  of  finding  facts. 
Special  verdicts  are  now  practically  obsolete.] 
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I8ft2. 
May  28. 


BODEN  V.  WRIGHT. 

(12  C.  B.  445—450.) 


[Eules  of  pleading.] 


1852. 
May  28. 


DOE  D.  LAUNDY  v.  ROE. 

(12C.  B.  451— 452.) 
[Practice.     See  B.  S.  C.  Ord.  IX.] 


1852. 
June  5, 


DRINKWATER  v.  MILLS. 

(12  0.  B.  452.) 
[Obsolete  practice.] 


1852, 
June  9. 


BLACKMAN  v.  A8PLIN. 

(12  0.  B.  453—454.) 


[Obsolete  practice.] 


1852. 
June  9, 


MINCHTNER  v.  MARTIN. 

(12  0.  B.  455—457.) 
[Obsolete  practice.] 


1862. 
June  12. 
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i85r  ANN  DALTOX  v.  The  MIDLAND  EAILWAY 

"^—^  COMPANY. 

f  *"  ^  (12  C.  B.  458-463 ;  8.  0.  19  L.  T.  O.  S.  204.) 

An  action  having  been  brought  by  A.  against  a  Railway  Company,  to 
recover  dividends  due  upon  certain  consolidated  stock  of  the  Company,  and 
6.  claiming  to  be  the  registered  proprietor  of  the  stock  in  respect  of  which 
the  dividends  were  sought  to  be  recovered  by  A.  :  Held,  that  the  Company 
were  not  entitled  to  relief  under  the  Interpleader  Act,  1  &  2  Vict.  c.  58, 
8.1(1). 

This  was  an  action  of  debt  brought  bj  the  plaintiff  to  recover 
from  the  defendants  the  sum  of  lOL,  for  dividends  alleged  to  be 
due  to  the  plaintiff  on  4001.  consolidated  stock  of  the  Midland 
Railway  Company,  of  which  the  plaintiff  claimed  to  be  proprietor. 

The  stock  in  question  having  been  transferred  to,  and  registered 
in  the  books  of  the  Company  in  the  name  of,  one  Estlin,  by  means, 
as  was  alleged,  of  a  forged  assignment,  and  Estlin  claiming  to  be 
the  proprietor  thereof, 

Bovill,  on  a  former  day  in  this  Term,  obtained  a  rale  calling 
upon  the  plaintiff  and  the  claimant  to  show  cause  why  the  pro- 
ceedings in  this  action  should  not  be  stayed,  and  an  issue  directed 
between  them. 

The  affidavit  upon  which  the  motion  was  founded, — that  of  the 
secretary  of  the  Company, — stated,  that  the  plaintiff  became  the 
proprietor  of  the  sum  of  400Z.  consolidated  stock  of  the  said  Midland 
Railway  Company,  by  virtue  of  a  transfer  thereof  to  her  from  one 
Dora  Delisser,  dated  the  80th  of  April,  1850 ;  that,  on  the  6th  of 
June,  1850,  the  deponent  received  the  said  transfer  from  one 
Mitchell,  a  stock-broker,  to  be  registered  in  the  books  of  the  Com- 
pany, and  that  the  same  was  on  that  day  duly  registered,  and  two 
coupons  or  certificates  for  the  same  stock,  each  for  2001.,  in  the 
name  of  "  Ann  Dalton,  of  42,  Tufton  Street,  Westminster,  widow/' 
were  sent  by  the  deponent  to  Mitchell  on  the  11th  of  June,  1850; 
that,  on  the  80th  of  August,  1850,  the  deponent  received  for 
[  «4:>9  1  registration  in  the  books  of  the  *said  Midland  Railway  Company 
the  deed  of  transfer  of  the  said  sum  of  4001.  consolidated  stock, 
purporting  to  be  signed  by  the  said  Ann  Dalton,  and  to  be  witnessed 
by  Mitchell,  and  to  which  last-mentioned  deed  of  transfer  the  two 
coupons  or  certificates  of  stock  so  as  aforesaid  sent  by  the  deponent 
to  Mitchell  on  the  said  11th  of  June,  1860,  were  annexed  ;  that  tfae 
deponent  did.  on  the  said  80th  of  August,  1860,  duly  register  the 

(1)  Now  R.  S.  C.  Old.  LVn.-.J.  G.  P. 


¥0L.  xcn.]  1852.     C.  P.     12  C.  B.  4S9— 460.  768 


said  deed  of  transfer  to  John  Bishop  Estlin,  the  person  named  dalton 
therein  as  transferee,  and  did,  on  or  about  the  14tli  of  September,  Tn'is 
1850,  send  Estlin  a  certificate  of  proprietorship  of  the  said  400Z.  r^^^J^co 
stock  in  the  name  of  him,  Estlin ;  that,  on  the  4th  of  October, 
1850,  the  deponent  received  a  letter,  as  follows :  "  48,  Tufton  Street, 
Westminster.  I  have  very  great  reason  to  suspect  that  a  forgery 
has,  or  may  be,  committed  in  the  name  of  Ann  Dalton,  a  share- 
holder in  your  line  ;  so  that  I  would  advise  the  Company  to  be  on 
their  guard.  Ann  Dalton.  P.S.  Have  the  goodness  to  send  an 
answer  by  return  of  post,  whether  the  stock  is  all  right  or  not," — 
to  which  letter  the  deponent  replied,  as  follows :  **  Madam, — In 
reply  to  your  note  received  this  morning,  there  is  not  any  Midland 
stock  now  registered  in  your  name ;  the  400Z.  stock  which  you 
formerly  heLl,  having  been  transferred.  I  have  compared  your 
signature  to  the  transfer  on  the  purchase  of  the  stock,  with  the 
transfer  on  selling  it ;  and  both  signatures  appear  to  be  the  same 
handwriting."  That,  on  the  6th  of  October,  1850,  the  deponent 
received  another  letter  from  the  plaintiff,  dated  the  5th,  as  follows : 
**  I  Have  to  inform  you  that  I  have  signed  but  one  paper,  and  that 
was  the  transfer  on  the  purchase  of  the  stock  ;  therefore,  that  on 
the  transfer  of  the  selling  must  be  a  forgery,  committed,  I  have  no 
doubt,  by  Mitchell,  who  bought  in  the  shares  for  me :  and  I  wish 
to  know  what  proceedings  the  Company  intend  to  take.  The  under- 
signed is  *the  signature  of  Ann  Dalton.  I  have  also  to  state  that  [  *460  ] 
I  still  hold  your  certificate,  stating  that  (a  transfer  of)  4002.  stock 
has  been  deposited  in  your  office,  and  duly  registered," — to  which 
the  deponent  replied  on  the  9th :  "  In  reply  to  your  letter  of  the 
5th  instant,  I  beg  to  inform  you  that  the  transfer  of  the  stock  from 
you  appearing  to  bear  your  signature,  and  being  attested  by  the 
same  person  who  had  acted  as  your  agent  in  the  purchase  of  the 
stock,  the  Company  could  have  no  reason  to  suppose  it  was  any 
other  than  genuine ;  and,  if  it  is  not  so,  they  cannot  be  responsible 
for  it.  It  rests  with  yourself  to  take  such  steps  against  Mitchell  as 
you  may  be  advised  ;  and  the  Company  will,  of  course,  be  happy  to 
render  you  any  assistance  in  their  power,  by  the  production  of  the 
transfers,  and  the  evidence  of  their  officers,  when  required :  "  That 
EBtlin  has,  by  his  agent,  at  different  times  before  the  commence- 
ment of  this  action,  claimed  the  said  400/.  consolidated  stock  of  the 
Midland  Railway,  as  his  property,  and  has  demanded  the  dividend 
warrants  to  be  delivered  to  him ;  that,  in  consequence  of  the  said 
claims  and  disput.e,  the  deponent  does  not  know  to  whom  the  said 
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Daltok  Btoek,  and  the  dividends  accraed  due  thereon,  belong,  or  to  whom 
thk  the  defendants  are  b'able  for  the  same ;  that  this  action  was  com- 
BailwatCo  °^®°^^  ^^  ^^®  25*^  ^^  January  last;  that  the  declaration  was 
delivered  on  the  24th  of  May,  and  that  the  defendants  have  not 
pleaded  thereto ;  that  the  Company  do  not  claim  any  interest  what- 
ever in  the  dividends  or  the  subject-matter  of  this  action  ;  that  the 
right  to  tbe  said  dividends  and  subject-matter  of  this  action,  at  the 
time  of  the  commencement  thereof,  was  and  is  claimed  by  Estlin, 
who  the  deponent  expects  will  sue  for  the  same,  inasmuch  as  his 
attorney  on  the  20th  of  November  last  wrote  to  the  defendants' 
attorneys,  as  follows  :  "  In  respect  to  Mr.  EstUn's  claim,  I  can  only 
say  tbe  Company  have  acknowledged  him  as  the  holder,  and  must 
[  *4(>i  ]  sooner  or  later  *hand  him  the  dividends.  They  have  clearly  made 
themselves  liable,  in  allowing  the  transfer  to  pass  in  the  first 
instance ;  and  cannot  well  deny  their  responsibility.  I  shall  feel 
obliged  by  your  informing  me,  at  your  earliest  convenience,  whether 
you  will  accept  service  on  behalf  of  the  Company,  when  proceedings 
are  commenced  for  the  recovery  of  the  stock.''  The  affidavit 
negatived  collusion,  and  alleged  that  the  defendants  were  ready  to 
bring  into  Court,  or  dispose  of  the  subject-matter  of  the  action,  as 
the  Court  might  direct. 

Woi'dsworthf  for  the  plaintiff,  now  showed  cause  : 

The  question  here,  is,  whether  a  party  who  has  entered  into  a 
contract  can  avoid  the  legal  consequences  of  it  by  calling  in  aid  the 
Interpleader  Act,  1  <&  2  Will.  lY.  c.  58.  The  recital  clearly  shows 
that  the  statute  was  intended  solely  for  the  relief  of  those  who 
stand  in  the  position  of  stakeholders, — *'  whereas,  it  often  happens 
that  a  person  sued  at  law  for  the  recovery  of  money  or  goods, 
wherein  he  has  no  interest,  and  which  are  also  claimed  of  him  by 
some  third  party,  has  no  means  of  relieving  himself  from  such 
adverse  claims  but  by  a  suit  in  equity  against  the  plaintiff  and 
such  third  party,  usually  called  a  bill  of  interpleader,  which  is 
attended  with  expense  and  delay."  [He  cited  James  v.  Pritchard  (i), 
Patorni  v.  Camj  bell  (2),  and  Turner  v.  The  Mayor ^  <£c.  of  Kendal  (»).] 
[  462  ]  If  the  defendants  have  ignorantly  or  negligently  contracted  with 
two  persons,  they  must  abide  the  consequences,  and  not  seek  to 
throw   the   burthen   upon   persons  who  have  been   guilty  of  no 


default. 


(1)  7  M.  &  W.  216.  (3)  13  M.  *  W.  171. 

(2)  12  M.  &  W.  277. 
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(Maule,  J.:  I'think  it  is  impossible  to  say  that  the  defendants      daltoi? 

have  no  interest  here.)  The 

Midland 

Gray^  who  appear»^d  for  the  claimant,  submitted,  that,  even  if 

the  transfer  were  forged,  the  Company  were  estopped  by  their  own 

act,  the  registration,  from  questioning  his  title. 

(Jbbyis,  Ch.  J. :  It  certainly  would  be  hard  to  deprive  you  of 
that  point,  by  compelling  you  to  interplead  with  the  plaintiff.) 

BovUl,  in  support  of  his  rule. 

(Maulb,  J. :  The  Company  are  seeking  to  set  up,  in  answer  to  an 
action  upon  a  contract,  another  contract  which  they  have  entered 
into  with  a  third  person.) 

It  is  a  fallacy  to  call  this  a  contract.    The  registration  of  the  deed 
of  transfer  is  the  mere  ministerial  act  of  the  secretary. 

(Mauls,  J. :  If  the  transfer  was  not  forged,  you  may  be  right :  if 
it  is  forged,  you  are  wrong.  How  can  you  make  two  persons 
interplead,  *for  the  purpose  of  inquiring  into  your  wrongful  act  ?)       t  *463  ] 

The  question  depends  upon  the  real  ownership  of  the  stock. 

(Maulb,  J. :  Suppose  the  Bank  of  England  transfers  stock  under 
a  forged  power  to  a  boiid  fide  holder, — would  tliat  be  a  ease  for 
interpleader  ?) 

Probably  not. 

Jervib,  Ch.  J, : 

There  clearly  is  no  pretence  for  this  rule.  It  was  a  bold  experi- 
ment.    The  rule  must  be  discharged. 

The  rest  of  the  Court  concurring, 

Htde  discharged  with  costs. 


SOLOMON  V.  HOWARD.  1^2. 

June  2 
(12  0.  B.  463—467.)  


[Obsolete  practice.] 
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1W2.  JOHNSON  V.  LANSLEY(l). 

^LL^  '  (12  C.  B.  468—473.) 

[  ^^  J  A.  and  B.  jointly  made  bete  with  third  persons  on  a  horse-race.     B. 

received  the  money,  and  gave  A.  for  his  share  a  bill  dravn  by  a  person  who 
was  no  party  to  the  betting  and  accepted  by  B. :  Held,  that  A.  was  not 
precluded  by  the  Gaming  Act,  1845  (8  &  9  Yict.  c.  109),  s.  18,  from  suing 
the  drawer  of  the  bill. 

SemhUf  that  that  statute  does  not  render  betting  on  a  horse-race  illegal. 

AssuupftiT  on  a  bill  of  exchange  for  86Z.  Is,  2d.y  drawn  by  tfae 
defendant  upon  and  accepted  by  one  William  Hunt,  and  indorsed 
by  the  defendant  to  the  plaintiff.     Account  stated. 

Pleas :  first,  a  denial  of  the  indorsement ;  secondly,  a  denial  of 
the  promise  on  the  account  stated  ;  thirdly,  that,  before  the  making 
of  the  bill  in  the  first  count  mentioned,  and  before  the  passing  of 
the  8  &  9  Vict.  c.  109,  certain  persons  unknown  were  about  to 
game  at  horse-racing ;  that  the  plaintiff  and  Hunt  betted  thereat 
jointly ;  that  Hunt  received  certain  sums  for  the  common  profit  of 
himself  and  the  plaintiff;  and  that  the  bill  in  the  first  count 
mentioned  was  given  to  secure  the  plaintiff^s  share  of  the 
winnings. 

To  the  third  plea,  the  plaintiff  replied  de  injtiriu. 

At  the  trial,  before  Jervis,  Ch.  J.,  at  the  sittings  m  London  after 
the  last  Term,  the  defendant  proved  the  third  plea,  except  that  the 
transaction  upon  which  it  was  founded  took  place  after  the  passing 
and  coming  into  operation  of  the  8  &  9  Vict.  c.  109. 

The  learned  Judge  ruled,  that,  inasmuch  as  the  plea  was  not  a 
good  plea,  it  must  be  proved  in  all  its  parts ;  and  accordingly  he 
directed  a  verdict  to  be  entered  for  the  plaintiff. 

Phinn,  on  a  former  day  in  this  Term,  moved  for  a  rule  nUi  to 
enter  a  verdict  for  the  defendant  on  the  third  issue. 

He  submitted,   that,   though   horse-racing  is   legalised   by  the 

8  &  9  Vict.  c.  109,  s.  18,  betting  thereat  is  illegal ;  and,  consequently, 
that  the  bill  in  question,  having  been  given  for  an  illegal  con- 

[*469]       sideration,  could  not  *be  enforced.    He  referred  to  the  statute 

9  Anne,  c.  14,  and  to  the  case  of  Gatty  v.  Fi€ld(2). 

(Grbsswell,  J. :  There  was  no  betting  between  the  plaintiff  and 

(I)  See   Beeston  v.  Beesion  (1875)   1  L.  J.  Q.  B.  464  ;  De  MatUt$  v.  /frn- 

Ex.  B.  i:i,  45  L.  J.  Ex.  280 ;  Higgin-  jdmin  [1894]  63  L.  J.  a  B.  248.— 

8Qfi  V.  Simpson  (1877)  2  C.  P.  D.   76,  J.  G.  P. 
46  L.  J.  C.  P.   12  ;  liridytr  v.  Savagt  (2)  9  Q.  B.  431. 

(1884)  15  Q.  B.  Div.  863,  366,  368,  54 
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Hunt.  All  you  can  say,  is,  that  they  were  partners  in  an  illegal  Johksok 
trade,  and  that  one  of  them  has  pocketed  all  the  profits.  If  the  l^nslky. 
plea  is  bad  in  its  present  form,  can  you  reject  any  part  of  it  ?) 

That  may  be  doubtful. 

(Jbbvis,  Ch.  J. :  If  the  transaction  took  place  before  the  statute 
8  «&  9  Vict.  c.  109,  the  statute  9  Anne,  c.  14,  being  repealed,  the 
plea  is  clearly  bad.  You  seek  to  reject  that  allegation,  so  as  to  set 
up  the  statute  of  Anne.) 

No  :  the  defendant  seeks  to  avail  himself  of  the  8  &  9  Vict.  c.  109. 

A  rule  nisi  having  been  granted,  leave  being  reserved  to  the 
plaintiff  to  move  for  judgment  non  obstante  veredicto  on  the  third 
issue,  if  the  Court  should  think  the  rule  ought  to  be  made 
absolute, 

ClianneU^  Serjt.,  and  Prideaujc,  now  showed  cause : 

The  plea,  in  substance  alleges,  that  the  plaintiff  and  Hunt  betted 
in  partnership  on  a  horse-race,  that  Hunt  received  more  than  his 
share,  and  that  the  bill  declared  on  was  given  as  security  for  the 
excess.  The  plea  alleges  that  this  took  place  before,  and  the 
evidence  shows  that  it  was  after,  the  passing  of  the  8  &  9  Vict, 
c.  109.  This  is  not  the  mere  statement  of  a  day  under  a  videlicet. 
If  the  plaintiff  had  demurred  to  the  plea,  the  case  must  have  been 
argued  on  the  footing  of  the  law  as  it  existed  previously  to  the 
passing  of  the  8  &  9  Vict.  c.  109.  The  allegation,  therefore,  is  not 
an  immaterial  one :  but  the  question  is,  whether  a  defendant  who 
puts  an  allegation  into  his  plea  which  may  better  his  position,  and 
prejudice  that  of  his  opponent,  may  afterwards  turn  round  and 
treat  it  as  immaterial. 

( Jervis,  Ch.  J. :  Suppose  the  plea  good  under  either  law  ?) 

In  that  case,  no   doubt,  the   allegation  would  be  an   immaterial 

♦one.  [  ♦470  ] 

(Maulb,  J. :  It  is  a  common  thing  to  aver  notice  in  a  declaration 
or  a  plea;  where  it  cannot  be  proved,  it  may  be  treated  as  im- 
material, though  it  might  be  for  the  benefit  of  the  party  pleading.) 

The  plea  is  evidently  framed  for  the  purpose  of  enabling  the 
defendant  to  take  advantage  of  the  statute  9  Anne,  c.  14.  The 
15th  section  of  the  8  &  9  Vict.  c.  109,  repeals  that  Act ;  and  s.  18 
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Johnson  enacts,  "  that  all  contracts  or  agreements,  whether  by  parole  or  in 
LAK8LBY.  writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void ; 
and  that  no  suit  shall  be  brought  or  maintained  in  any  court  of 
law  or  equity  for  recovering  any  sum  of  money  or  valuable  thing 
alleged  to  be  won  upon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the  event  on  which 
any  wager  shall  have  been  made :  Provided  always,  that  this 
enactment  shall  not  be  deemed  to  apply  to  any  subscription  or 
contribution,  or  agreement  to  subscribe  or  contribute,  for  or  toward 
any  plate,  prize,  or  sum  of  money  to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game,  sport,  pastime,  or  exercise  "  (l).  This  is 
clearly  not  a  case  within  that  section  :  the  betting  was  not  between 
these  parties. 

(Jbrvis,.  Gh.  J. :  The  argument  on  the  other  side,  is,  that  the 
original  transaction  is  within  the  statute,  and  that  you  cannot 
collaterally  enforce  it.) 

It  is  conceded  that  the  race  was  legal ;  but  it  is  said  that  bets  upon 
legal  races  are  rendered  illegal  by  the  18th  section. 

{Phinn :  In  conjunction  with  the  preamble,  which  shows  that  it 
is  contrary  to  the  policy  of  the  Act. 

Maulb,  J.:  The  plaintiflf  and  Hunt  have  been  jointly  concerned 
in  some  void  contracts  (assuming  that  they  are  void),  and  Hunt 
has  received  money  on  account,  beyond  his  proper  share,  and  this 
bill  was  given  as  security  for  the  excess.  I  see  nothing  contrary  to 
the  statute  in  that.  It  may  be  that  such  a  security  could  not  be 
enforced  against  a  loser.  But  a  loser  cannot  recover  back  money 
f  ♦iTi  ]  which  he  has  ♦paid.  Surely  a  duty  arises  on  the  part  of  Hunt  to 
pay  over  his  share  to  his  co-partner.) 

Phinn f  in  support  of  his  rule : 

The  Court  will  not  lend  its  aid  to  enforce  a  contract  the  founda- 
tion of  which  is  a  transaction  that  is  contrary  to  the  policy  of 
the  law. 

(Gresswell,  J. :  I  do  not  quite  understand  what  that  means.) 

It  was  the  ground  upon  which  The  Chevalier  D'Eon's  case  (2)  was 
decided. 

(1)  And  see  now  the  Gbuniug  Act,  1892.      (2)  Da  Cfata  v.  Jones,  Cowp.  729. 
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(Mauls,  J. :  No.     That  case  proceeded  on  the  ground  that  the      Johhbon 
wager  was  contrary  to  public  decency.)  Lanblby. 

Prior  to  the  statute  8  &  9  Vict.  c.  109,  there  was  a  long  series  of 
statutes  rendering  gaming  contracts  illegal :  and  the  preamble  to 
that  statute  recites  that  "  the  laws  heretofore  made  in  restraint  of 
onlawful  gaming  have  been  found  of  no  avail  to  prevent  the 
mischiefs  which  may  happen  therefrom."  That  shows  that  the 
object  of  the  Legislature  was  not  to  relax  the  laws. 

(Maulb,  J. :  It  goes  on  to  repeal  any  law  which  would  make  this 
transaction  illegal,  if  any  such  there  were.) 

In  Varney  v.  Hickman  (i),  where  it  was  held  that  the  8  &  9  Vict. 

c.  109, 8. 18,  did  not  apply  to  an  action  where  a  party  seeks  to  recover 

back  his  deposit  from  a  stakeholder,  upon  a  repudiation  of  the 

wager,  Maulb,  J.,  says :  ''  The  first  part  of  that  section  enacts 

'  that  all  contracts  or  agreements,  whether  by  parole  or  in  writing, 

by  way  of  gaming  or  wagering,  shall  be  null  and  void.'    It  then 

goes  on  to  enact '  that  no  suit  shall  be  brought  or  maintained  in 

any  court  of  law  or  equity,  for  recovering  any  sum  of  money  or 

valuable  thing  alleged  to  be  won  upon  any  wager, — or  which  shall 

have  been  deposited  in  the  hands  of  any  person  to  abide  the  event 

on  which  any  wager  shall  have  been  made.'     Now,  the  first  branch 

of  this  section  declares  the  contract  *to  be  null  and  void :  the       [  *472  ] 

second  prevents  the  winner  from  bringing  an  action  to  recover  the 

amount  of  the  bet  from  the  loser:    and  the  third  prevents  the 

winner  from  suing  the  stakeholder.    It  certainly  is  true  that  the 

second  branch  is  involved  in  the  first ;  that  is  to  say,  that,  if  the 

section  had  stopped  at  the  end  of  the  first  branch,  it  would  have 

followed  that  no  action  could  be  brought  to  enforce  a  contract  so 

declared  to  be  void." 

(Maulb,  J. :  The  18th  section  means  to  treat  the  money  which 
is  in  a  man's  pocket  at  the  time,  as  the  reasonable  limit  to  which 
he  may  lawfully  gamble.) 

If  wagering  is  illegal,  there  are  many  authorities  which  show  that 
Johnson  could  not  have  sued  Hunt :  and  the  defendant  is  in  the 
same  position.  In  Simpson  v.  Bliss  (2),  A.  bet  an  illegal  wager  of 
twenty-five  guineas  with  B.  on  a  horse-race,  of  which  C,  at  his  own 

(1)  5  0.  B.  271.  (2)  17  E  E.  509  (7  Taunt.  246). 
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Johnson  request,  staked  ten.  A.  won,  and  paid  C.  ten  guineas,  in  the 
Lans'ley.  expectation  of  receiving  the  whole  amount  of  the  bet  from  B. 
B.  however  died,  and  A.  never  received  it.  It  was  held,  that  A. 
could  not  recover  back  the  ten  guineas  which  he  had  paid  to  C, 
because  he  could  not  establish  his  claim  without  going  into  proof 
of  the  illegal  transaction  in  which  both  were  equally  engaged. 

(Cbbsswell,  J. :   Is  wagering  illegal  ?     Of  what  law  is  it  a 
breach  ?) 

The  preamble  and  the  18th  section,  taken  together,  clearly  show 
it  to  be  illegal. 

Jebvis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.  It  is 
admitted  that  the  transaction  occurred  after  the  passing  of  the 
8  &  9  Vict.  c.  109 ;  therefore,  the  plea  was  not  strictly  proved. 
This  made  the  allegation  a  material  one.  Before  the  passing  of 
the  8  &  9  Vict.  c.  109,  there  were  various  statutes  relating  to 
betting  on  horse-races,  all  of  which  are  repealed  by  the  15th  section 
of  that  Act.  The  17th  section  imposes  certain  penalties  on  persons 
[  '478  ]  cheating  at  *play,  or  "  in  wagering  on  the  event  of  any  game,  sport, 
pastime,  or  exercise."  Then  comes  s.  18,  which  enacts  "  that  all 
contracts  or  agreements,  whether  by  parole  or  in  writing,  by  way 
of  gaming  or  wagering,  shall  be  null  and  void ;  and  that  no  suit 
shall  be  brought  or  maintained  in  any  court  of  law  or  equity,  for 
recovering  any  sum  of  money  or  valuable  thing  alleged  to  be  won 
upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands 
of  any  person  to  abide  the  event  on  which  any  wager  shall  have 
been  made:  Provided  always,  that  this  enactment  shall  not  be 
deemed  to  apply  to  any  subscription  or  contribution,  or  agreement 
to  subscribe  or  contribute,  for  or  toward  any  plate,  prize,  or  sum 
of  money  to  be  awarded  to  the  winner  or  winners  of  any  lawful 
game,  sport,  pastime,  or  exercise."  There  is  nothing  there  to  show 
this  transaction  illegal.  Hunt  was  bound,  upon  every  principle  of 
justice,  to  pay  this  money  to  Johnson.  And  the  circumstance  of 
Lansley  being  substituted  for  Hunt  cannot  make  that  illegal,  which 
as  between  Johnson  and  Hunt  would  not  have  been  so. 

Maulb,  J. : 
I  am  of  the  same  opinion.    The  money  Yfh\ci\  wf^  t^e  consideration 
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for  tbie  bill,  was  money  whicb  Hunt  was  bound  to  account  for  Johnson 
to  Johnson.  The  losers  could  not  get  it  back  from  Hunt ;  and  it  lanbley. 
would  be  a  very  unjust  thing  that  he  should  keep  the  whole. 
Before  the  statute  8  &  9  Vict.  c.  109,  he  clearly  would  have  been 
bound  to  pay  over  the  money ;  and  I  find  nothing  in  that  statute 
to  excuse  him  from  doing  so.  The  plaintifif  is  entitled  to  retain  his 
verdict. 

The  rest  of  the  Coubt  concurring, 

Rvle  discharged. 

DOE  D.  HYDE  V.  Thb  MAYOR,  &c.,  of  MANCHESTER.       iss*. 

Jun^  9 

(12  C.  B.  474-480.)  __  ' 

A  Gorporation  impowered  by  special  Act,  which  incorporated  the  Lands  [  ^'^  1 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  o.  18),  to  construct  waterworks, 
and  to  take  certain  lands,  required  lands  belonging  to  A.  and  B.,  the 
boundary  between  which  was  improperly  described  in  their  plans  and  books 
of  reference.  In  consideration  of  B.*s  withdrawing  his  opposition  to 
their  bill  in  Committee,  the  Corporation  agreed  to  settle  the  value  of  the 
land  required  from,  and  the  compensation  due  to.  A,  by  arbitration 
under  the  above  Act,  and  to  fix  the  exact  quantity  of  land,  within 
six  months  after  the  passing  of  the  bill.  In  the  proceedings  under  the 
reference,  the  mistake  of  the  boundary  was  pointed  out ;  but  the  award 
fixed  a  value  in  terms  .only  for  the  land  within  the  boundary  so  inaccurately 
delineated,  and  the  Corporation  took  that  land  accordingly,  leaving 
between  it  and  the  true  boundary  line  a  narrow  slip  of  land  belonging 
to  B.,  but  which  the  Corporation  had  agreed  to  purchase  from  A.  as  part 
of  his  land,  and  for  which  they  had  paid  a  sum  of  money  to  A.,  and  of 
which  they  took  possession  as  part  of  the  land  purchased  from  A. 

B.  brought  an  ejectment  against  the  Corporation  for  this  slip  of  land,  and 
reoovef^  a  verdict  (which  the  Corporation  unsuccessfully  attempted  to  set 
aside),  and  issued  and  lodged  with  the  sheriff  a  writ  of  habere  facias 
possessionem. 

The  Corporation  having  since  the  judgment  in  the  ejectment  perfected 
their  title  to  the  land  in  question,  under  the  124th  section  of  the  Lands 
Clauses  Act,  1845,  the  Coubt  stayed  the  proceedings  upon  the  judgment, 
upon  the  terms  of  the  Corporation  paying  to  the  lessor  of  the  plaintiff  his 
**  full  costs  and  expenses  "  of  the  action,  and  costs  of  the  application  : 

Held,  that  '*  full  costs  and  expenses,"  in  the  126th  section  of  the  Lands 
Clauses  Act,  1845,  meant  costs  **  as  between  attorney  and  client/' 

Thb  Corporation  of  Manchester,  in  the  year  1847,  obtained  an 
Act  of  ParUament,  10  &  11  Vict.  c.  cciii.,  to  enable  them  to  con- 
struct waterworks.  By  that  Act,  which  was  intituled  ''The 
Manchester  Corporation  Water  Works  Act,  1847,''  it  was  enacted 
that  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18), 
and  the  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  should 
be  incorporated  with  that  Act,  except  so  far  as  inconsistent  there- 
with.   By  their  Act,  the  Corporation  were  impowered  to  take  lands ; 
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Dob  d.  and,  amongst  otliers,  tbey  required  certain  lands  belonging  respec- 

r.  tively  to  the  Duke  of  Norfolk  and  Mr.  Hyde,  the  lessor  of  the 

ifATORaco  plftiii*iff>  th®  boundary  between  which  was  inaccurately  described 

or  Man-  in  their  plans  and  books  of  reference.     In  consideration  of  Mr. 

CBBBTKB.        _^ 

Hyde's  withdrawing  his  opposition  to  their  bill,  in  Committee,  the 
Corporation  had  agreed  to  settle  the  value  of  the  land  required 
from,  and  the  compensation  due  to,  him,  by  arbitration,  pursuant 
[  *476  ]  to  the  *Act,  and  to  fix  the  exact  quantity  of  land  to  be  taken,  within 
six  months  after  the  passing  of  the  bill. 

In  the  proceedings  before  the  arbitrator,  the  mistake  as  to  the 
boundary  was  pointed  out ;  but  the  award  fixed  a  value  in  terms 
only  for  the  land  within  the  boundary  eo  inaccurately  delineated, 
and  the  Corporation  took  that  land  accordingly,  leaving  between  it 
and  the  true  boundary  line,  a  narrow  strip  of  land  belonging  to 
Mr.  Hyde,  but  which  the  Corporation  had  agreed  to  purchase  from 
the  Duke  of  Norfolk  as  part  of  his  land,  and  for  which  they  paid  him. 

The  lessor  of  the  plaintiff  having  obtained  a  verdict  in  an  action 
of  ejectment  brought  to  recover  this  strip  of  land,  and  a  rule  for  a 
new  trial  having  been  refused,  the  Corporation  proceeded,  within 
six  months,  to  acquire  the  legal  ownership  thereof  under  ''  The 
Manchester  Waterworks  Amendment  Act,  1848"  (11  &  12  Vict.  c.  ci.), 
and  the  8  &  9  Vict.  c.  18,  s.  124. 

The  lessor  of  the  plaintiff  having  issued  a  writ  of  habere  facias 
possessionem  in  this  cause,  and  lodged  the  same  for  execution  with 
the  Sheriff  of  Cheshire,  the  defendants,  on  the  20th  of  March  last, 
took  out  a  summons  calling  upon  the  lessor  of  the  plaintiff  to  ehow 
cause  why  that  writ  should  not  be  set  aside,  or  why  the  execution 
thereof  should  not  be  stayed,  on  the  ground  that  the  writ  had  been 
issued  and  lodged  for  execution  in  violation  of  the  124th  section  of 
the  Lands  Clauses  Consolidation  Act,  1846,  and  why  the  lessor 
of  the  plaintiff  should  not  pay  the  costs  of  the  application.  An 
order  was  thereupon  made  by  Pollock,  C.  B.,  staying  the  execution 
of  the  writ  until  the  fifth  day  of  the  following  Term.  Accordingly, 
on  the  fourth  day  of  Easter  Term  last. 

Sir  A.  Cockburn  obtained  a  rule  calling  upon  the  lessor  of  the 
[  *476  ]  plaintiff  to  show  cause  why  the  writ  of  *habere  facias  possessionem 
should  not  be  set  aside,  or  why  the  execution  of  such  writ  should 
not  be  stayed  for  ever ;  and  why  the  lessor  of  the  plaintiff  should 
not  pay  to  the  defendants  or  their  attorney  their  costs  of  and 
occasioned  by  the  said  writ,  and  of  this  application  to  the  Court 
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Bramwell  and  WeUhy,  on  a  subsequent  day,  showed  cause. 
[They  read  the  124th  and  125th  sections  of  the  8  &  9  Vict.  c.  18.] 


(Jbrvis,  Ch. 
elapsed  ?) 


J. :  What  is  to  happen  when  the  six  months  have 


The  Corporation  are  trespassers.  They  have  no  right  at  this  period 
to  come  to  stay  the  plaintiffs*  proceedings,  upon  a  ground  which 
would  have  been  an  answer  to  the  ejectment :  Doe  d.  Armistead  v. 
The  North  Staffordshire  Railway  Company  (i).  Assuming,  however, 
that  the  Corporation  had  no  answer  to  the  action  of  ejectment,  and 
that  they  have  since  obtained  a  statutable  title,  still  they  have  no 
right  to  ask  the  Court  to  set  aside  the  writ  of  possession,  which  is 
strictly  regular.  No  doubt,  the  Court  has  power  to  stay  execution 
in  an  action  of  ejectment,  where  the  title  of  the  lessor  of  the 
plaintiflf  has  expired  :  Doe  d.  Morgan  v.  Bhick  (2) :  *but  the  remedy 
sought  by  this  rule  is  wholly  inapplicable  here. 

Cowling,  in  support  of  his  rule  : 

The  three  years  within  which  the  Corporation  might  exercise 
the  compulsory  powers  for  taking  land,  given  to  them  by  their 
Acts,  having  expired,  they  are  compelled  to  fall  back  upon  the 
124th  section  of  the  8  &  9  Vict.  c.  18.  The  case  clearly  falls  within 
that  section :  the  Corporation  failed  to  acquire  the  slip  of  land  in 
question  within  the  prescribed  period,  through  mistake  or  inad- 
vertence :  see  Hyde  v.  The  Mayor ,  <Ssc,  of  Manchester  (before 
Parker,  V.-C.)  (8). 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  should  be  made  absolute,  not  in 
its  terms,  for  it  asks  too  much,  but  in  a  modified  manner.  It 
would  not,  I  think,  be  right  to  set  aside  the  writ,  which  is  perfectly 
regular,  though  I  think  the  execution  should  be  stayed.  Nor  do  I 
think  there  is  any  ground  for  calling  upon  the  lessor  of  the  plaintiff 
to  pay  costs.  The  126th  section  of  the  8  &  9  Vict.  c.  18,  con- 
templates proceedings  of  which  the  undertakers  are  to  pay  the 
costs.  It  enacts,  that,  ''  in  addition  to  the  said  purchase-money, 
compensation,  or  satisfaction,  and  before  the  promoters  of  the 
undertaking  shall  become  absolutely  entitled  to  any  such  estate, 
interest,  or  charge,  or  to  have  the  same  merged  or  extinguished  for 
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[•478] 


(1)  83R.E.  577(16Q.B.  526). 

(2)  14  R.  E.  80i  (3  Camp.  447). 


(3)  16  Jur.  189. 
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their  benefit,  they  shall,  when  the  right  of  any  estate,  interest,  or 
charge,  shall  have  been  disputed  by  the  Company,  and  determined 
in  favour  of  the  party  claiming  the  same,  pay  the  full  costs  and 
expenses  of  any  proceedings  at  law  or  in  equity  for  the  determina- 
tion or  recovery  of  the  same  to  the  parties  with  whom  any  such 
litigation  in  respect  thereof  shall  have  taken  place ;  and  such  costs 
and  expenses  shall,  in  case  the  same  shall  be  disputed,  be  ^settled 
by  the  proper  officer  of  the  Court  in  which  such  litigation  took 
place.*'  The  three  years  within  which  the  Corporation  were 
impowered  to  take  land  compulsorily,  having  elapsed,  they  must 
rest  upon  the  124th  section  of  the  Act,  which  gives  them  six 
months  within  which  to  perfect  their  right,  pay  the  money,  and 
execute  a  deed-poll.  All  the  other  matters  are  disposed  of  by  this 
view  of  the  case.  The  rule,  therefore,  will  be  absolute  in  the 
modified  manner  I  before  suggested. 


Crbsswell,  J. : 

I  am  of  the  same  opinion.  There  is  no  great  difficulty  in  the 
construction  of  the  Act  when  the  facts  are  once  ascertained. 

The  rest  of  the  Court  concurring, 

Rule  absolute, — "  That  the  writ  of  habere  facias 
possessumem,  and  all  proceedings  on  the  judgment, 
be  respectively  stayed;  the  defendants  under- 
taking to  pay  to  the  lessor  of  the  plaintiff,  or  to 
his  attorney,  his  full  costs  and  expenses  of  the 
action,  together  with  his  costs  of  and  occasioned 
by  this  application." 

Upon  the  taxation  of  the  costs  under  this  rule,  the  Master 
construed  the  126th  section  of  the  8  &  9  Vict.  c.  18,  to  mean,  by 
''  the  full  costs  and  expenses  "  of  the  proceedings,  liberal  costs  as 
between  party  and  party,  and  not  costs  as  between  attorney  and 
client. 


[  ♦480  ] 


JVelsby,  for  the  lessor  of  the  plaintiff,  moved  for  a  review  of  the 
taxation. 

He  submitted  that  the  object  of  the  rule  was  to  give  the  lessor  of 
the  plaintiff  such  *cost8  as  the  126th  section  contemplates,  and  that 
that  section  contemplates  that  they  shall  be  such  as  to  be  a  full  and 
complete  indemnity  to  the  party  for  all  that  he  may  have  reasonably 
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expended  in  the  litigation, — to  place  the  party  in  the  position  he 
would  have  been  in  but  for  the  unlawful  acts  of  the  Corporation. 

The  rule  was  granted,  and  afterwards  made  absolute  without 
any  opposition. 

^  Rule  accordingly. 
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Hyde 
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BEAVAN  V.  WALKER. 

(12  C.  B.  480—486;  S.  C.  21  L.  J.  C.  P.  161 ;  16  Jur.  547.) 
[Decision  on  repealed  Insolyent  Debtors  Act.] 


1852. 
April  28. 


SMITH  V.  WINTER. 

(12  C.  B.  487—492;  S.  0.  21  L.  J.  0.  P.  168 ;  16  Jur.  908.) 
[What  may  be  shown  under  **  Never  indebted.''] 


1862. 
May  4. 


BELL  V.  FI8K. 

(12  0.  B.  49^-499.) 

Upon  a  motion  to  enter  up  judgment  on  an  old  warrant  of  attorney,  the 
affidavit  is  properly  intituled  in  the  cause  in  which  the  judgment  is  to  be 
entered. 

Where  a  warrant  of  attorney  is  given  to  three  trustees  of  a  joint-stock 
Bank,  to  secure  a  debt  due  to  the  co-partnership,  the  judgment  thereon  is 
properly  entered  up  in  the  name  of  the  public  officer  for  the  time  being. 

[The  practice  is  now  nearly  obsolete.] 


1852. 
May  I, 


ANDERSON  and  Others  v.  HILLIES, 

(12  C.  B.  499— dOd;  S.  C.  21  L.  J.  C.  P.  150;  16  Jur.  819;  19  L.  T.  0.  S.  92.) 

A  ship-broker  having  received  freight  under  a  oharter-pai-ty  on  account  of 
the  owners,  went  over  the  accounts  of  his  disbursements  on  behalf  of  the 
ship,  with  the  captain  (who  was  also  the  managing  owner),  and  offered  him 
a  cheque  for  the  balance.  The  captain  declined  to  take  it,  but  told  the 
broker  he  wanted  to  get  250/.  remitted  to  a  person  residing  in  New  Bruns- 
wick ;  whereupon  the  broker  went  with  him  and  opened  a  credit  for  that 
sum  with  the  British  North  American  Bank  at  New  Brunswick,  whence  a 
bill  was  drawn  upon  the  broker  at  sixty  days'  sight,  which  was  afterwards 
duly  honoured  :  Held,  that  this  was  a  good  payment,  as  between  the 
broker  and  the  captain's  co-owners. 

Dbbt,  for  money  had  and  received,  money  paid,  and  money 
found  due  upon  an  account  stated.  The  only  material  plea,  was 
Never  indebted. 


1852. 
April  28. 

[499] 
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AvDnsoK         The  cause  was  tried  before  Jervis,  Ch.   J.,  at  the  sittings  in 
HiLLixB.      London  after  last  Hilary  Term.    The  facts  were  as  follows : 

The  plaintififs  were  ship  and  insurance-brokers  in  London.     The 
defendant  was  part-owner  of  a  ship  called  the  Elizabeth  Hastings, 
in  the  years  1848  and  1849,  his  co-owners  being  James  and  Thomas 
Gait,  the  latter  of  whom  acted  as  master  as  well  as  managing 
owner.     The  plaintiffs  had  been  employed  by  Thomas  Gait,   in 
1848,  and  had  effected  a  charter-party  for  the  ship  for  a  voyage  to 
Buenos  Ayres  and  back  to  London,  as  brokers;  and,  on  the  return 
of  the  ship  in  July,  1849,  they  accounted  with  Thomas  Gait  for  the 
receipts  and  disbursements,  when  the  balance  due  to  the  owners 
was  ascertained  and  settled  at  268L  5«.  Ud.^  for  which  sum   they 
offered  to  give  Gait  a  cheque ;  but  Gait  declined  to  take  it,  saying, 
he  wished  to  remit  a  sum  of  250L  to  one  John  Hastings,  at  New 
Brunswick ;  and  one  of  the  plaintiffs,  at  his  request,  went  with  him 
to  the  British  North  American  Bank,  and  there  opened  a  credit  in 
[  ♦MO  ]       Hastings's  ♦name  for  that  sum.     The  Bank  at  New  Brunswick 
being  advised  of  the  credit,  paid  John  Hastings  250{.,  for  which 
sum  he  on  the  15th  of  August,  drew  a  bill  in  their  favour  upon  the 
plaintiffs  in  London,  nt  sixty-days'  sight.     The  bill  was  sighted  on 
the  4th  of  September,  1849,  and  duly  paid  when  it  arrived  at  maturity. 
In  the  meantime,  the  plaintiffs  had  obtained  another  charter  for 
the  Elizabeth  Hastings  for  a  voyage  to  Jamaica  and  back,  making 
various  advances  to  the  captain  for  disbursements;  and,  in  the 
result,  after  the  completion  of  this  voyage,  there  was  a  balance  due 
from  the  owners  to  the  plaintiffs,  of  1632.  10s.  M.^  which  was  the 
amount  sought  to  be  recovered  in  this  action. 
Thomas  Gait  died  on  the  25th  of  October,  1849. 
On  the  part  of  the  defendant,  it  was  objected  that  the  remittance 
of  the  250/.  to  Hastings  ought  not  to  be  allowed  in  the  account, 
inasmuch  as  it  was  not  a  payment  in  the  usual  course,  but  was 
made  out  of  the  ordinary  com*se,  and  at  a  time  when  the  plaintifiis 
knew  that  the  master  was  in  want  of  money  for  the  necessary 
disbursements  of  the  ship,  and  that,  in  truth,  it  was  a  fraud  upon 
the  co-owners. 

His  Lordship  directed  a  verdict  for  the  plaintiffs,  for  the  full 
amount  claimed,  reserving  leave  to  the  defendant  to  move  to  enter 
a  verdict  for  him,  if  the  Court  should  be  of  opinion  that  the  260/. 
ought  not  under  the  circumstances  to  be  allowed. 

Httgh  Hill,  accordingly,  obtained  a  rule  nisi,  against  which 
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Lush  now  showed  cause  :  Andkrson 

r. 

The  payment  of  the  250Z.  was  clearly  a  valid  payment.  The  Hillies. 
account  of  the  ship's  receipts  and  disbursements  having  been 
adjusted,  the  brokers  offered  the  captain  a  cheque  for  the  balance. 
The  captain,  being  desirous  of  remitting  a  sum  of  250Z.  *to  Mr.  [  *60i  J 
Hastings,  at  New  Brunswick,  declined  to  take  the  cheque,  but 
requested  the  plaintiffs  to  help  him  to  get  the  250Z.  remitted  to 
Hastings,  which  they  accordingly  did.  That  clearly  was  an 
authorised  payment,  within  all  the  authorities.  [He  quoted  Abbott 
on  Shipping,  7th  edit.  419.] 

Here,  Thomas  Gait,  the  person  to  whom  the  payment  was  made,       [  ^'^  J 
was  the  managing  owner,  and  the  person  to  whom  the  freight  was 
payable  under  the  charter-party.    He  unquestionably,  therefore,  had 
authority  to  receive  it  in  any  way  he  thought  proper. 

Hugh  HiUf  in  support  of  his  rule  : 

This  was  not  a  due  payment.    [He  quoted  Story  on  Agency, 
§  480  and  §  481.] 

(Jbrvis,  Ch.  J. :  What  difference  is  there  between  the  authority  of       [  503  ] 
the  master  to  receive  the  freight  under  each  bill  of  lading  over  the 
ship's  side,  or  to  receive  it  in  the  lump  from  the  broker  ?) 

None.    Strong  v.  Hart  (i)  goes  further  than  any  prior  case ;  and  it 
certainly  has  been  upheld  in  a  recent  case. 

Jbbvis,  Ch.  J. : 

The  main  question  in  this  case  is  one  of  considerable  importance, 
and  depends  upon  this, — whether  the  master,  whose  co-owners  were 
entitled  to  a  balance  of  2862.  58.  lid.  on  the  account  with  the 
plaintiffs,  their  brokers,  had  authority  to  receive  that  balance  *in  [  *504  ] 
the  way  he  did.  The  circumstances  were  these  :  When  the  account 
of  the  receipts  and  disbursements  of  the  ship  had  been  made  out, 
and  the  balance  due  from  the  brokers  ascertained,  the  latter  offered 
the  captain  a  cheque  for  the  amount,  which  he  declined  to  take, 
saying  he  wanted  to  remit  250/.  to  New  Brunswick  ;  whereupon  one 
of  the  plaintiffs  goes  with  him  to  the  British  North  American  Bank, 
and  opens  a  credit  with  them  on  behalf  of  the  person  to  whom  the 
remittance  is  to  be  made ;  and  in  due  course  a  bill  is  drawn  for  the 
amount,  and  afterwards  paid.  I  am  of  opinion  that  that  was  a 
good  payment,  and  that  this  rule  must  be  discharged.  It  seems  to 
(1)  30  E.  E.  272  (6  B.  &  C.  160). 
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Andbbsov  be  perfectly  well  established  by  the  cases  of  Marsh  v.  Pedder  and 
HiLLiBB.  Strong  v.  Hart,  and  by  a  still  more  recent  authority,  that,  in  the 
case  of  freight,  the  master  may,  for  his  own  convenience,  take  a 
bill  instead  of  payment  in  cash.  Mr.  Hill  admits  that  there  is  no 
distinction  between  the  receipt  of  freight  from  an  individual 
consignee,  and  the  receipt  from  the  broker  of  a  lump  sum :  and 
there  clearly  is  no  distinction  in  principle.  We  may  therefore  take 
it  to  be  fairly  established,  on  authority,  that,  if  the  broker  offers  to 
pay  the  master  the  freight  in  cash  or  by  a  cheque,  and  the  master 
prefers  to  take  a  bill,  the  payment  by  bill  will  be  a  good  payment 
on  account  of  his  owners.  Here,  the  transaction  resolves  itself 
into  a  payment  by  bill  at  the  master*s  express  request.  In  what 
respect  does  this  dififer  from  a  common  and  ordinary  payment  ?  If 
the  brokers  had  paid  this  balance  in  cash,  and  then  the  captain  had 
asked  them  to  procure  him  a  letter  of  credit  with  part  of  it,  nobody 
could  doubt  that  that  would  have  been  a  good  payment.  And,  how 
does  the  case  differ  in  principle  from  that?  I  think  the  250L 
properly  formed  an  item  to  the  plaintiffs'  credit  in  the  account,  and 
consequently  that  they  are  entitled  to  retain  their  verdict. 

[  605  ]       Gbesswell,  J. : 

I  am  of  the  same  opinion.  The  2602.  is  entered  in  the  account 
as  if  it  had  been  a  payment  by  bill :  but  that  is  hardly  a  correct 
way  of  describing  the  transaction.  It  appears,  that,  money  having 
been  received  from  the  shippers  of  goods  by  the  plaintiffs  in  their 
character  of  brokers,  they  offered  the  captain  a  cheque :  but  that 
he  declined  to  receive  it,  and  asked  them  to  assist  him  in  the 
remittance  of  250L  to  a  person  at  New  Brunswick,  which  they  did. 
Upon  the  authority  of  Strong  v.  Hart,  I  think  that  was  a  payment 
by  which  the  co-owners  are  bound. 

Williams,  J. : 

I  am  of  the  same  opinion.  Upon  principle  as  well  as  upon 
authority,  I  think  the  transaction  as  to  the  2501.  was  substantially 
the  same  as  if  the  plaintiffs  had  paid  the  balance  to  the  captain  in 
cash,  and  then  the  latter  had  employed  them  as  his  agents  to 
dispose  of  the  money  as  it  was  afterwards  disposed  of. 

Talfourd,  J. : 

I  also  think  that  the  payment  in  question  was  a  perfectly  good 
payment,  and  binding  upon  the  master's  co-owners* 

Rule  discltaryed. 
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TEMPLEMAN  v.  HAYDON-  1^62. 

(12  C.  B.  507—514  ;  8.  C.  19  L.  T.  O.  S.  218.)  ''—^' 

In  an  action  in  a  county  court,  for  negligently  diiving  a  hoi'se  and  cart,  ^  ^^  -> 
the  plaintiff  having  simply  proved  the  fact  of  a  collision,  under  circum- 
stances which  might  or  might  not  amount  to  negligence, — the  defendant 
proved  that  the  accident  arose  from  the  horse  suddenly  beginning  to  kick, 
whereby  the  shafts  of  the  cart  were  broken,  and  the  driver  thrown  out, 
when  the  horse  started  off,  and  ran  against  and  injured  the  plaintiff's  horse. 
The  Judge  of  the  county  court,  upon  this  evidence,  ordered  a  verdict  for  the 
plaintiff, — **  being  of  opinion  that  the  breaking  of  the  shafts,  even  under 
the  circumstances  stated  by  the  defendant's  witnesses,  showed  a  defect  in 
the  cart,  which  raised  a  presumption  of  negligence  in  the  owner." 

An  appeal  against  his  decision  was  dismissed  with  costs. 

This  was  an  appeal  from  a  decision  of  the  Judge  of  the  County 
Court  of  Somersetshire,  holden  at  Crewkerne,  made  on  the  28th  of 
April  last,  when  a  verdict  was  returned  for  the  plaintiff,  for 
162.  \$.  lOd.    The  following  is  a  copy  of  the  claim  : 

''  This  action  is  brought  to  recover  the  sum  of  40!.,  damages  done 
to  a  horse  and  gig,  the  property  of  the  plaintiff,  on  the  6th  of 
December,  1848,  by  reason  of  the  negligent  driving  of  a  horse  and 
cart,  the  property  of  the  defendant,  whereby  the  same  came  into 
collision  *with  the  plaintiff's  horse  and  gig,  in  the  parish  of  [  *608  ] 
Crewkerne,  in  the  county  of  Somerset." 

The  plaintiff  below  proved,  that,  on  the  6th  of  December,  1848, 
he  was  driving  in  his  gig,  from  Crewkerne  to  West  Chinnock,  and 
had  come  to  a  place  called  Bed  Gate,  having  just  passed  a  lane  on 
his  left  hand,  immediately  beyond  which,  on  the  same  side  of  the 
road,  was  a  large  heap  of  stones,  against  the  bank.  Facing  the 
plaintiff  was  a  hill,  called  Broadshard  Hill,  descending  which,  and 
about  one  hundred  yards  from  him,  he  saw  the  defendant's  horse 
and  cart  coming  towards  him  at  a  very  fast  rate,  and  (the  horse) 
kicking  violently.  The  plaintiff  attempted  to  turn  back ;  but,  in 
doing  so,  got  his  horse  and  gig  across  the  road,  leaving,  however, 
sufficient  room  for  the  horse  and  cart  to  pass  on  the  proper  side  : 
he  then  jumped  out  of  his  gig,  and  went  behind  it  to  take  care  of 
himself.  While  in  this  position,  the  defendant's  horse  and  cart 
came  into  collision  with  the  plaintiff's  horse,  and  inflicted  the 
injury  for  which  the  action  was  brought.  The  collision  took  place 
within  a  minute  and  a  half  from  the  time  the  plaintiff  first  saw  the 
horse  coming. 

t  was  contended,  on  the  part  of  the  defendant,  that  the  plaintiff 
ought  to  be  nonsuited,  as  he  had  not  proved  any  specific  negligence, 
or  facts  from  which  negligence  might  be  presumed. 
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Tbmplvmah  The  Judge,  however,  overruled  the  objection. 
Hatdoii.  On  the  part  of  the  defendant,  three  witnesses  were  called, — ^the 
driver  of  the  horse  and  cart,  a  woman  who  was  riding  in  the  cart 
with  him,  and  a  man  named  Berry,  who  was  riding  his  horse 
close  behind  the  cart,  and  witnessed  the  accident  from  beginning 
to  end. 

It  was  proved,  that  the  cart  contained  the  driver,  the  woman, 
and  four  dead  pigs;  that  the  driver  had  reins,  but  no  stick  or  whip, 
and  drove  very  slowly  and  steadily ;  that,  about  one  hundred  yards 
[  *^^  ]  from  the  place  of  the  ^collision,  the  horse  suddenly  began  to  kick 
very  violently ;  that,  after  kicking  for  some  little  time,  both  shafts 
of  the  cart  broke  off,  the  cart  tilted  up,  and  the  driver  and  the  con- 
tents of  the  cart  were  thrown  out  into  the  road,  where  he  received 
a  blow  which  rendered  him  insensible  ;  that,  up  to  the  time  of  his 
being  thrown  out,  he  had  the  control  of  the  horse,  which  was 
walking,  though  kicking  violently  ,*  that,  after  he  was  thrown  oat, 
the  horse  started  off  at  a  faster  pace,  in  the  middle  of  the  road, 
towards  the  plaintiff ;  that  the  cart  was  still  attached  to  the  horse 
by  the  traces;  that  the  horse  made  a  rush  to  pass  on  the  side 
where  the  heap  of  stones  was ;  and  that,  in  their  opinion,  there  was 
not  sufficient  room  for  him  to  pass  with  the  cart  on  his  proper  side 
of  the  road. 

It  was  also  proved,  that,  up  to  the  time  of  the  accident,  the  horse 
had  been  perfectly  quiet,  free  from  vice,  and  steady  in  harness,  and 
was  properly  harnessed  in  the  cart  on  the  defendant's  premises  on 
the  morning  of  the  accident. 

The  Judge  found  the  verdict  for  the  plaintiff;  being  of  opinion 
that  the  breaking  of  the  shafts,  even  under  the  circumstances  stated 
by  the  defendant's  witnesses,  showed  a  defect  in  the  cart,  which 
raised  a  presumption  of  negligence  in  the  owner,  and  that  that  pre- 
sumption was  not  sufficiently  rebutted ;  but  he  reduced  the  claim  of 
the  plaintiff,  on  the  ground,  that,  although  he  could  not  avoid 
some  accident,  he  had  subjected  himself  to  greater  damage  by  his 
own  act. 

The  question  for  the  opinion  of  the  Court  is,  whether,  upon  this 
evidence,  the  plaintiff  ought  to  have  been  nonsuited,  or  a  verdict 
found  for  the  defendant  instead  of  the  plaintiff. 

Phipsofif  for  the  appellant : 
The  case  for  the  plaintiff  in  the  Court  below  clearly  disclosed  no 
[  'fiio  J       evidence  of  negligent  *driving  on  the  part  of  the  defendant.    *    * 
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The  Judge  was  clearly  wrong  in  saying  that  the  breaking  of  the   Tbmplbman 
shafts  showed  a  defect  in  the  cart,  which  raised  a  presumption  of      hatdon. 
negligence.     There  was  no  evidence  at  all  of  negligent  driving.  [  5ii  ] 

(Gbesswell,  J. :  Suppose  the  cart  to  be  so  constructed,  or  so  ill 
adapted  to  the  horse,  that,  in  going  down  hill,  it  rubs  the  horse's 
hocks, — would  not  that  be  negligent  driving  ?) 

It  is  submitted  not. 

(Maule,  J. :  It  is  negligence,  not  to  drive  an  infirm  vehicle  with 
such  a  degree  of  care  as  its  infirmity  requires  ,*  just  as  it  would  be 
negligence  to  drive  a  high-spirited  horse  with  no  more  care  than  a 
dull  one.  I  must  confess  I  do  not  see  why  the  Judge  might  not 
very  properly  call  this  evidence  of  want  of  care.) 


Kingdon,  contra,  was  not  called  upon.  [  612  ] 

Maule,  J.  [after  discussing  the  effect  of  the  14th  section  of  18  &  14 
Vict.  c.  61  (1)]  : 

As  to  the  question  of  law  which  the  Judge  is  here  said  to  have  made  [  ^i^  ] 
the  foundation  of  his  judgment,  I  am  far  from  saying  that  I  think 
it  erroneous.  Where  a  cart  is  defective,  or  a  horse  is  possessed  of 
certain  qualities,  it  may  be  negligence  on  the  part  of  the  driver 
if  he  does  not  deal  with  them  according  to  their  respective  conditions 
or  qualities.  If  a  horse  is  full  of  life  and  spirit,  it  necessarily 
demands  more  care  than  one  which  is  sluggish  and  worn  out.  So, 
a  cart  that  is  infirm  requires  to  be  driven  more  steadily  than  one 
which  has  undergone  less  wear  and  tear.  And  it  may  well  be  that 
a  failure  of  conduct  in  respect  of  either  would  amount  to  negligent 
driving.  I  merely  throw  out  these  remarks,  but  desire  to  be 
understood  as  not  founding  my  decision  upon  them.  I  hold  that 
the  appeal  should  be  dismissed  with  costs. 

Gresswbll,  J. : 

The  Judge  of  the  county   court  has  *sent  us  a  statement  of      [  *514  ] 
evidence,  and  a  statement  of  the  reasons  wliich  induced  him  to 
order  a  verdict  for  the  plaintiff;  and  then  he  concludes  with  this 
question, — whether,  upon  this  evidence,  the  plaintiff  ought  to  have 
been  nonsuited,  or  a  verdict  found  for  the  defendant,  instead  of  the 

(1)  See  now  b.   120  of  the  Comity  Courta  Act,  1888,  and  Smith  y.  Baker 
[1891]  A.  C.  326,  60  L.  J.  Q.  B.  683.— J.  G.  P. 
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TEMThtMAK  plaintiff.    I  am  of  opinion,  upon  this  evidence,  that  the  plaintiff 
Hatdoh.      ought  not  to  have  been  nonsaited.     We   are  not   asked  to  say 
whether  the  evidence   warranted   the    verdict   for  the    plaintiff, 
or  not. 

Appeal  disfnissed,  icith  co$ts. 


iMi  CANNON  V.  EIMINGTON. 

JumM  92. 

_  (12  C.  B.  514—521.) 

To  a  count  in  formedon,  the  tenant  pleaded  three'  pleas,  upon  two  of 
which  issuea  of  fact  were  joined,  and  upon  the  third  an  issue  in  law.  All 
the  issues,  as  well  of  law  as  of  fact,  were  found  for  the  demandant :  Held, 
that  he  was  not  entitled  to  the  costs  of  the  issues  of  fact,  under  the 
4  &  5  Anne,  c.  16,  s.  5,  that  section  not  applying  to  real  actions ;  but  that 
he  was  entitled  to  the  costs  of  the  demurrer,  under  the  3  &  4  Will.  lY. 
c.  42,  s.  34,  the  words  being  general,  and  compreheudiug  all  acdoua. 

[The  statutes  referred  to  were  repealed  by  46  &  47  Vict.  c.  49,  except  as 
therein  provided.] 


IN  THE  EXCHEQUER  CHAMBER. 


18B2.  HEATH  V.  UNWIN. 

•'""'J'-  (12  C.  B.  522.) 

[Reversed  on  appeal  to  the  House  of  Lords :  see  3  H.  L.  G.  505.] 


i8b2.  The   FISHMONGERS'   COMPANY  r.  DIMSDALE. 

June  16. 
(12  C.  B.  557—575 ;  S.  C.  22  L.  J.  C.  P.  44 ;  16  Jur.  799.) 

L  ^^7  ]  Ou  the  17th  of  March,  1838,  an  agreement  was  executed  in  counterpart, 

each  part  being  duly  stamped  with  a  35«.  stamp,  between  the  plaintiffs  and 
the  defendants.  Two  or  three  weeks  afterwards,  a  memorandum  was 
indorsed  upon  each  part  of  the  agreement,  for  the  purpose  of  more  accu- 
rately defining  the  intention  of  the  parties, — the  memorandum  indorsed  on 
the  part  of  the  agreement  which  was  in  the  defendants*  possession  being 
signed  by  the  plaintiffs'  attorney,  and  being  stamped  with  a  35«.  stamp,— 
that  indoi-sed  ou  the  part  of  the  agreement  in  the  plaintiffs*  possession  being 
signed  by  the  defendants'  attoiTiey,  and  stamped  with  a  20«.  stamp. 

At  the  trial  tlie  plaintiffs  called  for  and  read  the  agreement  which  was  in 
the  hands  of  the  defendants,  with  the  memorandum  indorsed  thereon. 
They  then  produced  their  part  of  the  agreement,  and  (after  proving  the 
authority  of  Uie  attorney  who  had  executed  it)  read  the  memorandum 
indorsed  on  it ;  and  then  they  proposed  to  read  the  agreement,  which  the 
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memorandum  referred  to  as  '*  the  within -mentioned  agreement'*  It  was 
thereupon  objected,  on  the  part  of  the  defendants,  that,  inasmuch  as  the 
agreement  was  thus  incorporated  in  the  memorandum,  and  both  together 
contained  more  than  fifteen  folios,  a  3d«.  stamp  upon  the  memorandum  was 
necessary, — ^in  the  absence  of  proof  of  the  agreement  it  referred  to,  by  calling 
the  attesting  witnesses :  and  the  Judge  ruled  that  it  was  inadmissible : 

Held,  upon  exceptions  to  that  ruling,  that  the  last-mentioned  memorandum 
was  sufficiently  stamped,  and  the  agreement  it  referred  to  admissible  in 
eyidenoe  without  calling  the  attesting  witnesses  (1). 

[Thb  pleadings  are  set  out  in  the  report  of  the  case  in  77  B.  B. 
526(6G.  B.896). 

The  case  now  came  on  in  the  Exchequer  Chamber  upon  a  bill  of 
exceptions  to  the  ruling  of  Jervib,  Gh.  J.  At  the  trial  of  the  issues, 
at  the  sittings  in  London  after  Michaelmas  Term,  1850,  the  ruling 
to  which  exception  was  taken  was  as  to  the  admissibility  in  evidence 
of  a  certain  agreement,  which  it  was  sought  to  prove  without  calling 
the  attesting  witnesses,  by  proving  a  memorandum  indorsed  upon 
and  referring  to  it.] 

The  exceptions  now  came  on  for  argument  before  Parke,  B., 
Wightman,  J.,  Erie,  J.,  Piatt,  B.,  Martin,  B.,  and  Grompton,  J. 


Thb  Fish- 

MONOEBS* 

Company 
r. 

DlMSDALB. 


[667] 


BoviU  (with  whom  was  Bretver),  for  the  plaintiffs  in  error: 
The  sole  question  to  be  discussed,  is,  whether  this  agreement 
required  any,  and  what,  stamp.  The  facts  are  shortly  these :  On 
the  17th  of  March,  1838,  an  agreement  was  executed  in  counter- 
part, each  part  being  duly  stamped  with  a  85«.  stamp,  between  the 
Fishmongers'  Gompany  and  Ogilby  and  the  seven  defendants.  Two 
or  three  weeks  afterwards,  a  memorandum  was  indorsed  upon  each 
part  of  the  agreement, — the  memorandum  indorsed  on  the  part  of 
the  agreement  which  was  in  the  defendants'  possession  being  signed 
by  Towse  and  Kensit  as  the  attorneys  respectively  for  the  plaintiffs 
and  Ogilby,  and  being  stamped  with  a  S5«.  stamp, — that  indorsed 
on  the  part  of  the  agreement  in  "^the  plaintiffs'  possession  being 
signed  on  the  defendants'  behalf  by  Pearce,  and  stamped  with  a 
20s.  stamp.  At  the  trial,  the  plaintiffs  called  for  and  read  the  part 
of  the  agreement  which  was  in  the  hands  of  the  defendants,  with 
the  memorandum  indorsed  thereon.  They  then  produced  their 
part  of  the  agreement,  and  (after  proving  the  agency  of  Pearce) 


(1)  This  case  was  decided  on  the 
Stamp  Act,  63  Geo.  HE.  c.  184.  There 
appears  to  be  no  corresponding  pro- 
yiaion  in  the  Stamp  Act^  1891,  and 
only  so  much  of  the  case  is  preserved 


as  is  necessary  to  explain  the  judg- 
ment of  the  Exchequer  Chamber  in 
the  same  case,  reported  77  B.  B.  526 
(6  0.  B.  896).— J.  G.  P. 


[  •668  ] 
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Ths  fibh-  read  the  memorandum  indorsed  upon  it.  They  then  proposed  to 
Company  ^^^  ^^^^  t>he  memorandum  referred  to  as  ''  the  within-mentioned 
DiMBOALE.  agreement."  It  was  thereupon  objected,  on  the  part  of  the  defen- 
dants, that,  inasmuch  as  the  agreement  was  thus  incorporated  in 
the  memorandum,  and  both  together  contained  more  than  fifteen 
folios,  a  d5«.  stamp  upon  the  memorandum  was  necessary,  in  the 
absence  of  proof  of  the  agreement  it  referred  to,  by  calling  the 
attesting-witnesses.  That  objection,  it  is  submitted,  was  improperly 
allowed  to  prevail. 

1.  The  agreement  and  memorandum  related  to  one  and  the  same 
matter,  and  in  truth  formed  together  one  agreement,  for  the  pur- 
poses of  the  stamp,  though  they  were  executed  at  different 
times :  the  latter  was  a  mere  explanation  of  the  intention  of  the 
parties.     ♦     ♦     ♦ 

[  671  ]  J.   Brown  (with  whom  was  Hindmarch),  for   the    defendant 

Staines : 

*  *  The  original  agreement  here  clearly  is  incorporated  in  and 
forms  part  of  the  memorandum  ;  consequently,  the  20«.  was  insuffi- 
cient. When  the  cAse  was  before  this  Court  upon  the  former 
occasion,  the  Court  say(i),  "We  are  unanimously  of  opinion  that 
the  effect  of  the  memorandum  indorsed  upon  the  original  agree- 
ment in  this  case,  was,  to  incorporate  and  make  the  whole  one  new 
agreement." 


[  •672  ] 


(Parke,  B.  :  That  judgment  had  no  reference  to  the  agreement 
being  part  of  the  memorandum,  for  the  purpose  of  the  stamp- 
duty,  but  was  merely  with  a  view  to  show  why  it  was  unnecessary 
to  call  the  attesting  witnesses  *to  prove  the  agreement.) 

The  Court  cannot  hold  that  the  original  agreement  is  not  part  of 
the  memorandum,  for  the  purpose  of  the  stamp,  without  holding 
that  it  might  have  been  given  in  evidence  even  if  it  was  never 
stamped  at  all.    ♦    ♦    ♦ 


574] 


Bovill,  in  reply,  was  stopped  by  the  Court. 

Parke,  B.  : 

We  are  all  of  opinion  that  the  Lord  Chief  Justice  was  wrong  in 
putting  the  construction  he  did  upon  the  dicta  of  this  Court  when 


(1)  77  R  B.  636  (6  0.  B.  914). 
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this  case  was  before  as  in  1848,  and  that  there  must  again  be  a 
venire  de  novo.  The  principal  reliance  has  been  placed  upon  the 
assumption  that  the  Court  upon  that  occasion  decided  that  the 
original  agreement  was  incorporated  with  the  memorandum,  and 
that  the  two  together  formed  one  agreement.  But,  if  the  argument 
and  the  decision  be  closely  looked  at,  it  will  be  evident  that  all  that 
the  Court  say,  is,  that  the  effect  of  the  memorandum  was  to  recog- 
nise and  refer  to  the  former  agreement,  not  so  as  to  incorporate  it 
for  all  purposes,  but  to  explain  and  render  more  intelligible  the 
meaning  of  the  parties.  None  of  the  Court  intended  to  say  any' 
thing  with  reference  to  the  Stamp  Act.  All  they  meant  to  lay 
down,  was,  that  the  memorandum  so  far  incorporated  the  ^former 
agreement  as  to  render  it  unnecessary  to  prove  it  by  the  subscrib- 
ing witness.  The  memorandum  consists  merely  of  a  declaration, 
in  the  first  place,  that  the  parties  are  not  to  be  jointly  liable,  as  they 
probably  would  be  under  the  first  agreement,  and  secondly,  to 
explain  for  what  the  1,000Z.  was  to  be  paid  to  the  plaintiffs, — not  for 
foregoing  their  threatened  opposition  to  the  defendants'  bill  in 
Committee,  but  for  the  maps,  plans,  and  surveys.  If  we  look  at 
the  memorandum  only,  which  is  contained  in  the  same  sheet  of 
paper  on  which  the  agreement  is  written,  though  it  admits  the 
former  agreement,  so  as  to  make  it  unnecessary  to  prove  it  in  the 
usual  way ;  yet  we  have  two  decisions  showing  that  it  does  not  so 
incorporate  it  as  to  require  us  to  count  in  the  words  of  such  former 
agreement,  with  a  view  to  the  stamp  duty.  A  party  cannot  be 
made  to  pay  a  larger  duty,  unless  the  words  of  the  statute  clearly 
and  unequivocally  impose  upon  him  that  obligation.  The  language 
which  has  been  referred  to  embraces  only  those  matters  which  are 
indorsed  upon  the  agreement,  or  are  annexed  to  it  so  as  to  form 
essentially  part  of  it.  It  may  be  that  this  decision  may  give  occa- 
sion for  some  evasion  of  the  Stamp  Act :  but  that  we  cannot  help. 
We  think  that  this  memorandum  does  not  incorporate  the  original 
agreement  at  all  ;  but  is  a  distinct  agreement  in  itself ;  and  that, 
even  if  it  did  incorporate  the  original  agreement,  there  is  no  clause 
in  the  Stamp  Act  which  hits  the  present  case.  We  are  therefore  of 
opinion  that  the  memorandum  was  properly  stamped,  and  conse- 
quently that  there  must  be  a  venire  do  novo. 

enire  de  novo. 


ThbFikh- 

monoerh' 

Company 

r. 

DiMSDALE. 


[♦575] 
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1852.     thk  great  northern  railway  company  V, 

'^"—'  HARRISON  AND  Others. 

[  676  ]  (12  Q^  B  676—613 ;  S.  C.  22  L.  J.  C.  P.  49 ;  16  Jiir.  565 ;  19  L.  T.  O.  S.  259.) 

A  contract  under  seal  recited  that  the  defendants,  a  Bailway  Company, 
were  "  desirous  of  being  supplied  with  ;i50,0U0  sleepers  of  Dantztc  or  Memel 
timber."  This  contract  was  based  upon  a  specification,  prepared  bj  the 
Company,  in  which  it  was  stated,  that,  *'the  number  of  sleepers  required 
under  this  specification  is  350,000 ;  one  half  will  have  to  be  delivered  in 
1847,  and  the  remainder  by  Midsummer,  1846  ;  *'  that  *'  the  deliveries  are 
to  be  made  either  by  stacking  the  sleepers  upon  a  wharf,  or  properly  loading 
them  into  a  boat  or  barge,  or  other  vessel,  as  may  be  directed  by  the  resident 
engineer;'*  and  that  the  payments  were  to  be  made  upon  the  engineer 
certifying  the  due  delivery  of  each  cargo. 

By  the  contract,  the  plaintiffs  covenanted  to  supply  the  Company  with 
350,000  sleepers  of  the  quality  and  desciiptiou  mentioned,  and  to  deliver 
them  within  the  times  mentioned  in  the  specification,  "as  and  when,  and 
in  such  quantities,  and  in  such  manner,  as  the  engineer  of  the  Company 
should,  by  order  or  requisition  in  writing,  from  time  to  time,  within  the 
period  limited  by  the  specification,  direct  or  require."  The  engineer  was  to 
be  at  liberty,  at  any  time  before  the  complete  execution  of  the  contract  '*by 
the  delivery  of  the  whole  number  of  350,000  sleepers,"  to  alter  their  size, 
form,  or  construction,  or  to  vary  the  times  of  delivery,  *'  of  any  of  the  said 
sleepers  which  should  not  then  have  been  delivered."  And  the  defendants, 
in  consideration  of  the  premises,  covenanted  to  pay  to  the  plaintiffs.  **  for 
or  in  respect  of  the  said  sleepers  hereinbefore  contracted  to  be  supplied,*'  a 
certain  price,  upon  their  engineer  certifying  the  due  delivery  of  each  cargo. 
And  it  was  further  agreed  that  2,000/.  of  the  price  should  be  retained  by  the 
Company  until  two  months  after  their  engineer  should  have  certified  f^t 
'*  the  whole  of  the  said  350,000  sleepers  hereinbefore  agreed  to  be  supplied 
by  the  said  contractors,  shall  have  been  supplied :  *' 

Held,  by  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Court 
below,  that  this  was  a  positive  contract  by  the  plaintiffs  to  supply,  and  by 
the  defendants  to  take  and  to  pay  for,  the  whole  number  of  350,000 
sleepei-s ;  and  that  the  plaintiffs  were  entitled  to  notice  of  the  times  when 
the  sleepers  would  be  required. 

The  third  plea  traversed  an  averment  in  the  declaration  that  the  defen- 
dants had  notice  that  the  plaintiffs  were  ready  and  willing  to  supply  the 
sleepei'S,  and  alleged  that  the  defendants  had  no  notice  of  any  sleepers  being 
ready  fur  them  at  the  port  of  delivery  :  Held,  that  the  allegation  of  readi- 
ness and  willingness  was  unnecessary,  for,  that  the  plaintiffs  were  not 
bound  to  deliver  until  they  received  the  orders  or  directions  of  the  Com- 
pany's engineer ;  and,  consequently,  that,— the  jury  having  found  tliat 
issue  for  the  defendants, — the  plaintiffs  were  entitled  to  judgment  n<m 
obstante  veredicto  thereon. 

This  was  an  action  of  covenant  broaght  by  Messrs.  Harrison  & 
Co.,  the  plaintiffs  below,  against  the  Great  Northern  Railway 
Company,  upon  the  following  contract,  under  seal : 

**  This  indenture,  made  the  12th  of  February,  1847,  between  the 
Great  Northern  Railway  Company  of  the  one  part,  and  John 
Crowther  Metcalf  Harrison,  Charles  Harrison,  and  Stephen  West, 
of   the  town  of   Kingston-upon-HuU,  and  Richard  Harrison  and 


▼OL.  xcii.]        1852.    EX.  CH.     12  C.  B.  576—578.  787 

William  Singleton,  of  Leeds,  in  the  couuty  of  York,  timber-mer-    Thb  Obeat 
chants,  trading  at  the  borough  of  Kingston-upon-Holl  aforesaid,  bailwayGo. 
♦under  the  style  or  firm  of  Messrs.  R.  and  J.  Harrison,  and  at    H^jj^ig^^ 
Leeds  aforesaid  under  the  style  or  firm  of  Messrs.  Harrison  and       [  *577  ] 
Singleton,  who  are  hereafter  called  '  the  contractors,'  of  the  other 
part : 

**  Whereas  the  said  Company  are  desirous  of  being  supplied  with 
350,000  sleepers  of  Dantzic  or  Memel  timber :  And  whereas  the 
particular  size  and  description  of  the  said  sleepers  are  set  forth  in 
the  specification  hereunto  annexed,  or  hereunder  written,  and  in 
certain  drawings  therein  referred  to ;  and  in  the  same  specification 
are  also  set  forth  the  several  times  within  which,  and  the  port  at 
which,  the  same  sleepers  will  be  required  to  be  delivered :  And  whereas 
the  said  contractors  are  willing  to  supply  the  said  Company  with  the 
said  850,000  sleepers,  upon  the  terms  mentioned  in  the  said  specifica- 
tion, and  in  the  tender  of  the  said  contractors,  a  copy  of  which  is 
hereunder  written,  and  to  enter  into  the  several  covenants  and 
agreements  hereinafter  contained  :  Now,  this  indenture  witnesseth, 
that,  in  consideration  of  the  covenants  and  agreements  hereinafter 
contained  on  the  part  of  the  said  Company  to  be  observed  and  per- 
formed, they  the  said  plaintiffs  do  hereby,  for  themselves  jointly, 
and  each  of  them  as  a  separate  covenant  doth  hereby  for  himself 
severally,  and  for  his  heirs,  executors,  and  administrators,  covenant 
and  contract  with  the  Great  Northern  Railway  Company,  in  manner 
following,  that  is  to  say,  that  they  the  said  contractors,  their  execu- 
tors, administrators,  or  assigns  (such  assigns  to  be  approved  of  by 
or  on  behalf  of  the  said  Company,  as  hereinafter  required),  some 
or  one  of  them,  shall  and  will,  within  the  times  and  at  the  place 
mentioned  in  the  said  specification,  as  and  when,  and  in  such 
quantities,  and  in  such  manner,  as  Joseph  Cubitt,  Esq.,  or  John 
Miller,  Esq.,  or  other  the  principal  engineer,  or  one  of  the  principal 
engineers  for  the  time  being  of  the  said  Company,  shall,  by  order 
or  requisition  in  writing  under  his  hand,  from  time  to  time,  or  any 
time  within  the  period  limited  in  *and  by  such  specification,  direct  [  *578  ] 
or  require,  furnish  and  supply  the  said  Company  with  850,000 
sleepers  of  Dantzic  or  Memel  timber ;  that  such  sleepers  shall  be  of 
such  description,  quality,  manufacture,  and  size,  and  of  such  form 
and  construction,  as  are  mentioned  in  the  said  specification,  and  to 
be  equal  in  all  respects  to  the  specimens  deposited  with  the  said 
Joseph  Cabitt,  and  now  lying,  &c. :  That,  in  case  the  said  Joseph 
Cubitt,  or  the  said  John  Miller,  or  other  the  principal  engineer,  or 
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Thk  Great  Company  to  certify  under  his  hand  the  amount  of  such  purchase 
Bailway  Co.  nioney,  and  also  the  amount  of  the  costs  and  value  of  the  damage 

Harbison  ^^^^^  ^^®  ^^^^  Company  may  have  been  put  to  or  have  sustained 
by  such  refusal,  failure,  or  delay  on  the  part  of  the  said  contractors, 
[  •581  ]  their  executors,  &c.,  to  fulfil  this  *contract,  or  any  part  thereof, 
and  it  shall  be  lawful  for  the  said  Company  from  time  to  time  to 
deduct  the  amount  of  such  purchase  money,  costs,  and  damages, 
when  so  certified  as  aforesaid,  out  of  or  from  any  moneys  which 
shall  be  then  due,  or  may  thereafter  become  due,  from  the  said 
Company  to  the  said  'contractors,  their  executors,  &c.,  under  or  by 
virtue  of  these  presents ;  and,  in  case  the  sum  or  sums  so  authorized 
to  be  deducted  as  aforesaid  shall  exceed  the  amount  of  money 
payable  to  the  said  contractors,  their  executors,  &c.,  as  aforesaid, 
then  and  in  every  such  case  the  said  contractors,  their  executors,  &c., 
shall  and  will,  on  demand  by  the  said  Company,  pay  the  excess  of 
such  purchase-money,  costs,  and  damages,  unto  the  said  Company : 
That,  in  case  the  said  contractors,  their  executors,  &c.,  shall  not 
regularly  deliver  the  said  sleepers  in  such  quantities  and  at  such 
times  and  place  as  are  or  is  herein  agreed  upon,  to  the  satisfaction 
of  the  said  Joseph  Cubitt,  or  of  the  said  John  Miller,  or  of  other 
the  said  principal  engineer,  or  any  one  of  the  principal  engineers 
for  the  time  being  of  the  said  Company,  according  to  this  contract, 
or  shall  from  any  cause  whatsoever  other  than  the  acts  of  the  said 
Company,  their  officers,  engineers,  or  authorised  agents,  be  pre- 
vented from  making  such  delivery  or  deliveries  as  aforesaid, 
according  to  this  present  contract,  and  if  such  default,  impedi- 
ment, or  delay  shall  continue  for  the  space  of  fifteen  days  next 
after  notice  in  writing,  signed  by  the  secretary  of  the  said  Company, 
or  by  the  said  Joseph  Cubitt  or  the  said  John  Miller,  or  by  other 
the  principal  engineer,  or  by  any  one  of  the  principal  engineers 
for  the  time  being  of  the  said  Company,  requiring  them  to  put 
an  end  to  such  default,  impediment,  or  delay,  shall  have  been  given 
to  the  said  contractors,  or  any  or  either  of  them,  or  to  their  or  his 
executors,  &c.,  or  left  for  or  sent  by  post  directed  to  them,  or  any 
or  either  of  them,  at  their  or  any  or  either  of  their  usual  or  last 
[  ^682  ]  known  place  or  places  of  *abode  in  England,  or,  if  they,  the  said 
contractors,  before  the  completion  of  this  contract,  shall  be  declared 
bankrupt  or  insolvent,  then,  and  in  any  of  such  cases  it  shall  be 
lawful  for  the  said  Company,  if  and  as  they  shall  think  proper,  by 
writing  under  the  hand  of  the  secretary  of  the  Company,  to  be 
delivered  to  the  said  contractors  or  any  or  either  of  them  or  their 
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or  his  executors,  &c.,  absolutely  to  determine  this  contract ;  and,  in    Phb  Great 
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such  case,  all  the  moneys  due  from  the  said  Company  to  the  said  railway  Co. 
contractors,  but  which  according  to  the  agreements  herein  contained  harbibon 
shall  not  have  been  actually  paid  to  them  in  possession,  and  all 
moneys  which  otherwise  would  have  become  payable  to  them  there- 
after from  the  said  Company,  shall  be  held  and  retained  by  the 
said  Company,  and  be  applied  in  payment  to  them  of  all  costs, 
damages,  and  expenses  which,  in  the  judgment  of  the  said  Joseph 
Cubitt,  or  of  the  said  John  Miller,  or  of  the  principal  engineer  or 
any  one  of  the  principal  engineers  for  the  time  being  of  the  said 
Company,  they  shall  actually  sustain  or  be  put  to  by  reason  of  the 
default  of  the  said  contractors :  That,  if  the  moneys  so  retained  by 
the  said  Company  under  the  last  foregoing  agreement  shall  be 
insufficient  to  discharge  the  expense  of  providing  all  such  sleepers 
as  shall  have  been  so  neglected  to  be  supplied  by  the  said  contractors, 
and  to  indemnify  the  said  Company  against  all  such  costs,  damages, 
and  expenses  as  aforesaid,  then  the  said  contractors,  their  executors, 
&c.,  shall  and  will  make  good  and  pay  to  the  said  Company,  such 
deficiency,  on  demand :  That,  if  the  moneys  so  retained  shall  be 
more  than  sufficient  fully  to  indemnify  the  said  Company  in 
manner  aforesaid,  then  and  in  such  case  the  surplus  thereof  shall 
be  paid  over  by  them  to  the  said  contractors,  their  executors,  &c. : 
That  all  such  forfeitures,  penal  sums,  and  reservations  as  are  herein, 
eventually  or  otherwise,  reserved  or  agreed  to  be  paid  or  made 
respectively  to  the  said  Company,  *are  stipulated  and  intended  to  [  ♦583  ] 
be  specifically  rendered  to  or  retained  by  them  in  the  nature  of 
liquidated  damages  ;  and  that  no  relief  against  the  same  forfeitures 
or  reservations  shall  be  sought  in  any  court  of  law  or  equity  ;  and 
these  presents  shall  or  may  be  pleaded  in  bar  to  any  such  relief,  or 
application  for  the  same :  That  the  said  contractors,  their  executors 
or  administrators,  shall  not,  nor  will,  unless  with  the  previous 
consent  of  the  said  Company,  signified  in  writing  under  the  hand 
of  the  secretary  of  the  said  Company,  assign,  transfer,  or  sublet 
the  contract  hereby  entered  into,  or  any  part  thereof ;  and  that  no 
such  contract  shall  be  valid,  unless  it  contains  the  names  or  name 
of  the  persons  or  person  to  whom  such  assignment,  transfer,  or 
subletting,  is  proposed  to  be  made,  and  al^o  the  number  of  sleepers 
to  be  by  such  person  or  persons  supplied ;  and  that  no  such  sub- 
contract or  assignment,  with  or  without  the  consent  of  the  said 
Company,  shall  exonerate  the  said  contractors,  their  heirs, 
executors,  or  administrators,  from  their  respective  liability  under 
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The  Obkat  these  preaeuts  for  the  due  performance  of  all  the  matters  herein 
BailwayCo.  comprised;   and  saoh  liability  shall  continue  unaffected  by  any 

HAKBigQN.  ^^^^  subletting  or  assignment:  And  this  indenture  further 
witnesseth,  that,  in  consideration  of  the  premises,  and  of  the  cove- 
nants and  agreements  hereinbefore  contained  on  the  part  of  the  said 
contractors  to  be  observed  and  performed,  the  said  Great  Northern 
Bailway  Company  do  hereby  covenant  and  agree  with  the  said 
contractors,  their  executors,  &c.,  that  they  the  said  Company  shall 
and  will  pay  to  the  said  contractors,  their  executors,  &c.,  for  or  in 
respect  of  the  said  sleepers  hereinbefore  contracted  to  be  supplied, 
the  price  of  4b.  M.  per  sleeper,  at  the  times  and  in  manner  herein- 
after mentioned,  that  is  to  say,  that,  when  and  as  often  as  the  said 
Joseph  Cubitt  or  John  Miller,  or  other  the  principal  engineer,  or 
one  of  the  principal  engineers  for  the  time  being  of  the  said 
[  ♦684  ]  *Company,  shall  have  certified,  in  the  manner  hereinafter  men- 
tioned, that  a  cargo  of  sleepers  to  an  amount  or  value  stated]in 
such  certificate  has  been  delivered,  and  that  the  sum  stated  in  such 
certificate  as  the  amount  or  value  of  such  sleepers  is  due  and  owing 
to  the  said  contractors,  and  no  deductions  are  to  be  made  there- 
from on  account  or  in  respect  of  the  several  sums  of  money  herein- 
before authorised  to  be  deducted  from  the  sums  payable  to  them 
by  the  said  Company,  then  the  said  Company  shall  and  will  forth- 
with pay  unto  the  said  contractors,  their  executors,  &c.,  the  sum 
stated  in  such  certificate  as  the  amount  or  value  of  such  sleepers ; 
or,  in  case  any  deductions  are  to  be  made  therefrom,  then  so  much 
thereof  as  may  be  due  and  owing  to  them  after  such  deduction  shall 
have  been  made  :  And  it  is  hereby  further  agreed  that  each  delivery 
or  cargo  of  sleepers  shall  be  examined  by  the  resident  engineers  of 
the  Company,  or  other  the  parties  who  may  be  appointed  by  the 
said  Company  for  that  purpose,  who  shall  certify  the  number 
thereof  which  are  in  accordance  with  the  true  intent  and  meaning 
of  the  said  specification,  and  of  this  contract ;  and,  when  such 
certificate  shall  have  been  countersigned  by  the  said  Joseph  Cubitt 
or  the  said  John  Miller,  or  by  other  the  principal  engineers  for  the 
time  being  of  the  said  Company,  the  said  contractors,  their  executors, 
&c.,  shall  be  entitled  to  receive  from  the  said  Company,  within  one 
calendar  month  from  the  time  of  the  delivery  of  each  cargo,  tlie 
amount  of  the  moneys  payable  to  them  in  respect  thereof, 
according  to  the  agreements  herein  contained :  Provided  always, 
that  the  said  sleepers  shall  not  be  deemed  to  have  been  duly 
supplied,   nor  shall   the    said  contractors,   their   executors,    &c., 
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I>e  entitled  to  receive  payment  for  the  same  in  manner  afore-  ThbOkkat 
said,  unless  the  same  shall  have  been  supplied  in  all  respects  railway  Co. 
according  to  the  forms  and  requirements  of  the  said  specification,  habkibok 
and  of  this  contract,  and  shall  have  been  certified  by  the  said 
^resident  engineer  to  have  been  so  supplied,  and  his  certificate  [  *686  ] 
thereof  shall  have  been  countersigned  in  manner  aforesaid :  Pro- 
vided always,  and  it  is  hereby  agreed  and  declared  between  and  by 
the  said  parties  hereto,  and  the  said  plaintiffs  (naming  them)  do, 
and  each  of  them  doth,  hereby  consent  and  agree,  notwithstanding 
the  covenants  hereinbefore  contained  for  payment  by  the  said 
Company  of  the  full  amount  due  to  the  said  contractors,  for 
sleepers  delivered,  within  one  calendar  month  from  the  delivery 
thereof,  that  no  sum  of  money  shall  be  claimed  by  or  received 
by  them  on  account  of  the  sleepers  so  supplied,  until  sleepei*s 
above  the  value  of  2,000L  shall  have  been  delivered  to  and  certified 
to  have  been  received  by  the  said  Company  ;  and  that,  as  soon  as 
sleepers  to  the  amount  or  value  of  2,0002.  shall  have  been  so 
delivered  to  and  certified  to  be  received  by  the  said  Company, 
such  sum  of  2,0002.  shall  not  be  paid  to  the  said  contractors,  but 
shall  be  retained  by  the  said  Company,  without  interest,  and  the 
excess  only  of  the  value  of  the  sleepers  supplied  over  and  above 
the  sum  of  2,0002.  shall  be  from  time  to  time  paid  to  the  said 
contractors ;  it  being  the  intention  of  the  parties  hereto  that  the 
payment  to  the  said  contractors  on  account  of  the  sleepers  supplied 
by  them  under  this  contract  shall  always  full  short  of,  and  be  less 
by  2,0002.  than,  the  sum  actually  due  to  them  on  account  thereof, — 
to  the  end  and  intent  that  the  said  Company  may  always  have  in 
their  hands  the  sum  of  2,0002.,  for  the  purpose  of  securing  the 
due  performance  of  this  contract,  and  the  payment  of  the  several 
sums  which  may  be  due  to  the  said  Company  by  the  said  con- 
tractors, their  executors,  &c.,  under  or  by  virtue  of  the  provisions 
of  these  presents :  And  it  is  hereby  further  agreed,  that,  within 
two  calendar  months  after  the  whole  of  the  said  350,000  sleepers 
hereinbefore  agreed  to  be  supplied  by  the  said  contractors  shall 
have  been  supplied,  and  a  certificate  thereof  shall  have  been  signed 
by  the  said  Joseph  *Cubitt,  or  the  said  John  Miller,  or  by  the  [  *^^^ 
principal  engineer,  or  any  one  of  the  principal  engineers  for  the 
time  being  of  the  said  Company,  and  all  demands  between  the  said 
Company  and  the  said  contractors,  their  executors,  &c.,  shall  have 
been  finally  settled  and  adjusted,  the  said  sum  of  2,0002.  so  agreed 
to  be  retained  by  the  said  Company  for  the  purposes  aforesaid,  or 
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80  much  thereof  as  may  then  remain  due  and  owing  to  the  said 
contractorBy  their  executors,  &c.,  by  the  said  Company,  shall  be 
paid  over  to  them  by  the  said  Company :  Provided,  nevertheless, 
that  neither  the  certificate  of  the  engineer  of  the  said  Company 
declaring  the  sums  owing  to  the  said  contractors,  their  executors, 
&c.,  from  time  to  time,  nor  the  payment  of  the  said  sum  of  2,000/., 
or  the  balance  thereof,  shall  operate  to  release  them  from  their 
liability  to  remove  and  carry  away  any  sleepers  supplied  by  them, 
which  may  have  been  previously  rejected  on  the  behalf  of  the  said 
Company,  and  to  supply  other  sleepers  in  their  place  or  stead : 
And  it  is  hereby  further  agreed,  that,  in  case,  and  so  often  as,  any 
dispute  shall  arise  between  the  said  Company  and  the  said  con- 
tractors, their  executors,  &c.,  concerning  or  relating  to  the  said 
sleepers  hereby  contracted  for,  or  any  of  them,  or  to  any  covenant, 
engagement,  matter,  or  thing  herein  contained,  the  subject  of  every 
such  dispute  shall  be  referred  to  the  decision  of  the  said  Joseph 
Cubitt  or  John  Miller,  or  other  the  principal  engineer,  or  any  of 
the  principal  engineers  for  the  time  being  of  the  said  Company,  at 
the  option  of  the  said  Company,  whose  decision  and  determination 
shall  be  final  and  conclusive  and  binding  upon  all  parties :  And  it 
is  hereby  further  agreed,  that,  when  and  as  often  as  any  cargo  or 
quantity  of  sleepers  shall  have  been  delivered  as  aforesaid  by  the 
said  contractors,  and  shall  have  been  examined  by  some  resident 
engineer  of  the  Company  or  other  the  parties  who  may  be  appointed 
by  the  said  Company  for  that  purpose,  and  who  shall  have  certified 
the  ^number  thereof  which  are  in  accordance  with  the  true  intent 
and  meaning  of  the  said  specification  and  this  contract,  the  same 
and  every  of  them,  and  every  part  thereof,  shall,  immediately  after 
the  signing  of  such  certificate,  and  notwithstanding  the  same  shall 
not  have  been  countersigned  by  one  of  the  principal  engineers  of 
the  said  Company,  be  and  be  considered  to  remain  at  the  sole  risk 
and  expense  of  the  said  Company  in  all  respects :  And,  lastly,  it  is 
hereby  agreed  that  the  costs,  charges,  and  expenses  attending  the 
preparation  and  execution  of  this  contract,  and  of  a  bond  to  be 
entered  into  by  the  said  contractors  for  the  due  and  complete  per- 
formance of   the  several   covenants,  conditions,  and  agreements 
herein  contained,  and  on  their  part  and  behalf  to  be  observed  and 
performed,  shall  be  borne  and  paid,  in  equal  proportions,  by  the 
said  contractors,  their  executors,  &c.,  and  the  said  Company. 

The  specification  contained   the  following,   among  other,   pro- 
visions :  "  The  number  of  sleepers  required  under  this  specification, 


Harbison. 
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is  350,000.    One  half  will  have  to  be  delivered  in  1847,  and  the    TheGbbat 
remainder  by  Midsummer,  1848.     The  port  at  wl)ich  the  deliveries  railwayed. 
will  have  to  be  made,  is,  Goole.     (Then  followed  a  description  of 
the  sleepers,  and  a  drawing.)     All  sleepers  which  in  the  judgment 
of  Mr.  Joseph  Cubitt  or  Mr.  John  Miller,  engineers  to  the  Great 
Northern  Railway  Company,  are  in  any  respect  inferior  to  the 
above  specification,  will  be  rejected,  and  their  amount  deducted 
from  the  payments.    Each  delivery  or  cargo  of  sleepers  will  be 
examined  by  the  resident  engineers  or  other  parties  appointed  for 
the  purpose ;  and  they  will  certify  the  number  thereof  which  are 
in  accordance  with  the  true  intent  and  meaning  of  this  specification ; 
and  payment  will  be  made  on  their  certificates,  countersigned  either 
by  Mr.  Joseph  Cubitt  or  Mr.  John  Miller,  according  to  the  districts 
to  which  the  respective  deliveries  *appertain.     The  deliveries  are       [  *588 
to  be  made  either  by  stacking  the  sleepers  upon  a  wharf,  or  pro- 
perly loading  them  into  a  boat  or  barge  or  other  vessel,  as  may  be 
directed  by  the  resident  engineer ;  and  all  labour  and  expense  of 
all  kind  incurred  in  so  stacking  them  upon  the  wharf,  or  loading 
them  into  a  boat,  barge,  or  vessel  as  aforesaid,  to  be  paid  for  by 
the  contractors.      Payments  will  be  made  monthly,  within  one 
month  of  the  date  of  the  engineer's  certificate  of  each  cargo,  after 
sleepers  to  the  amount  of  5,0002.  shall  have  been  delivered  and 
certified ;  which  sum  of  5,0002.  shall  remain  in  the  hands  of  the 
Company,  without  interest,  as  a  guarantee  for  the  due  and  proper 
performance  of  the  contract,  until  two  months  after  date  of  certi- 
ficate by  the  engineer  that  the  said  contract  is  completed,  and  to  his 
satisfaction;    and,   should  the  contractor    refuse   to  execute  his 
contract  in  accordance  with  all  the  terms  and  conditions  herein 
specified,  the  said  sum  of  5,0002.  shall  become  forfeit  to  the  Com- 
pany.    Tenders  are  to  be  made  at  a  price  per  sleeper,  which  price 
is  to  include  every  expense  whatever   attendant  on  the  supply, 
delivery,   stacking,   or  stowing  of    the  sleepers,  except  dues  and 
wharfage  at  the  ports  where  the  deliveries  are  made.     The  party 
whose  tender  may  be  accepted,  will  be  required  to  execute  a  regular 
contract  and  bond  prepared  by  the  Company's  solicitor,  embodying 
the  terms  and  conditions  herein  specified,  for  the  due  performance 
of  his  contract ;  the  expenses  of  preparing  such  contract  and  bond 
to  be  borne  equally  by  the  two  contracting  parties." 

The  ''  tender,"  was  contained  in  a  letter  addressed  by  the  plaintififs 
to  the  secretary  of  the  Company,  in  which  was  the  following 
passage,  ''  We  now  beg  leave   to   hand  you  a  contract  for  the 
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200,000  sleepers  which  your  (Jompany  have  agreed  to  take ;  and, 
in  reference  to  a  further  quantity  delivered  at  Goole,  we  will 
undertake  to  supply  800,000  or  as  many  more  as  you  *mny  want 
to  complete  your  line,  at  the  same  price,  4«.  9d,  each." 

Tlie  declaration,  after  averring  the  identity  of  the  documents  set 
out,  and  of  the  contracting  parties,  alleged, — that,  after  the  making 
of  the  said  indenture,  and  before  this  suit,  the  year  of  our  Lord 
1847,  and  Midsummer  in  the  year  of  our  Lord  1848,  elapsed  and 
expired :  That,  as  to  the  said  half  of  the  said  sleepers,  to  wit, 
176,000  thereof,  covenanted  as  aforesaid  to  be  delivered  in  the 
year  1847,  the  plaintiffs  had  always  fulfilled  all  things  in  the  said 
indenture  contained  on  their  i  art  to  be  fulfilled  in  respect  of  the 
said  half  of  the  said  sleepers  to  be  delivered  in  the  year  1847, 
except  so  far  as  they  were  prevented  by  the  defendants  and  their 
engineers  as  thereinafter  mentioned :  that,  as  to  the  said  half  of 
the  said  sleepers,  to  wit,  175,000  thereof,  to  be  delivered  in  the 
year  1847,  they  were  always  ready  and  willing,  within  the  time 
and  at  the  place  mentioned  in  the  said  specification  for  the  delivery 
of  the  said  half  of  the  said  sleepers,  to  wit,  during  the  said  year 
1847,  at  Goole,  as  and  when,  and  in  such  quantities,  and  in  such 
manner,  as  the  said  Joseph  Cubitt  or  the  said  John  Miller,  or  other 
the  principal  engineer  or  one  of  the  principal  enguieers  for  the 
time  being  of  the  said  Company,  should,  by  order  or  requisition  in 
writing  under  his  hand,  from  time  to  time,  or  at  any  time  within 
the  period  limited  in  that  behalf  in  and  by  the  said  specification, 
direct  or  require,  to  furnish  and  supply  the  defendants  with  the 
said  half  of  the  said  sleepers,  of  Dantzic  or  Memel  timber,  of  such 
description,  quality,  manufacture,  and  size,  and  of  such  form  and 
construction,  as  were  mentioned  in  the  said  specification,  and  to 
be  equal  in  all  respects  to  the  said  specimens  in  the  said  indenture 
in  that  behalf  mentioned,  and  in  all  respects  according  to  the  said 
indenture ;  and  that  the  said  year  1847  elapsed  before  this  suit : 
Yet  that  the  said  Joseph  Cubitt  *did  not,  nor  did  the  said  John 
Miller,  or  any  other  principal  engineer  or  engineers  of  the  said 
Company,  in  or  during  the  said  year  1847,  or  at  any  time,  make 
or  give  to  tlie  plaintiffs,  or  either  of  tliem,  any  order  or  requisition 
in  writing  under  his  or  their  hands,  touching  or  concerning  the 
said  half  of  the  said  sleepers  to  be  delivered  as  aforesaid  in  the 
said  year  1847,  or  any  part  thereof,  or  the  delivery  thereof,  or  any 
part  thereof,  or  the  manner,  time,  or  quantity  in  which  the  said 
half  of  the  said  sleepers,  or  any  part  thereof,  was  to  be  delivered  ; 
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whereby  the  plaintiflfs  were  wholly   deprived  of   the  gains  and    The  Great 
profits  which  they  might  and  otherwise  would  have  made  by  the  hallway' co. 
delivery  of  and  payment  for  the  said  half  of  the  said  sleepers    „     ^* 

HARBISON. 

according  to  the  said  indenture,  to  wit,  20,000/. :  That,  as  to  the 
remainder  of  the  said  sleepers,  to  wit,  175,000  thereof,  covenanted 
as  aforesaid  to  be  delivered  by  Midsummer,  1848,  they  the  plaintiffs 
had  always  fulfilled  all  things  in  the  said  indenture  contained  on 
their  part  to  be  fulfilled  in  respect  of  the  said  remainder  of  the 
said  sleepers,  except  so  far  as  they  were  hindered  by  the  defendants 
and  their  engineers  as   thereinafter  mentioned;  and  that,  as  to 
the  said  remainder  of  the  said  sleepers,  to  wit,  175,000  thereof, 
covenanted  as  aforesaid  to  be  delivered  by  Midsummer,  1848,  they 
were  always  ready  and  willing,  within  the  time  and  at  the  place 
mentioned  in  the  said  specification  for  the  delivery  of  the  said 
remainder  of  the  said  sleepers,  to  wit,  until  and  at  Midsummer, 
1848,  at  the  said  port  of  Goole,  as  and  when,  and  in  such  quantities, 
and  in  such  manner,  as  the  said  Joseph  Cubitt  or  the  said  John 
Miller,  or  other  the  principal  engineer,  or  one  of  the  principal 
engineers  for  the  time  being   of    ihe  said  Company,  should,  by 
order  or  requisition  in  writing  under  his  hand,  from  time  to  time, 
or  at  any  time  within  the  period  limited  in  that  behalf  in  and  by 
the  said  specification,  direct  or  require,  to  furnish  and  supply  the 
defendants  *with  the  said  remainder  of  the  said  sleepers  of  Dantzic       [  *59i  ] 
or  Memel  timber,  of  such  description,  quality,  manufacture,  and 
size,  and  of  such  form  and  construction,  as  were  mentioned  in  the 
said  specification,  and  to  be  equal  in  all  respects  to  the  said  speci- 
mens in  the  said  indenture  in  that  behalf  mentioned,  and  in  all 
respects  according  to  the  said  indenture  :  Yet  that  the  said  Joseph 
Cubitt  did  not,  nor  did  the  said  John  Miller,  or  any  other  principal 
engineer  or  engineers  of  the  said  Company  in  or  during  the  said 
year  1847,  or  before  or  at  Midsummer,  1848,  or  at  any  time,  make 
or  give  to  the  plaintiffs,  or  either  of  them,  any  order  or  requisition 
in  writing  under  his  or  their  hands,  touching  or  concerning  the 
said  remainder  of  the  said  sleepers  to  be  delivered  as  aforesaid  by 
Midsummer,  1848,  or  any  part  thereof,  or  the  delivery  thereof,  or 
any  part  thereof,  or  the  manner,  time,  or  quantity  in  which  the 
remainder  of  the  said   sleepers,  or   any  part  thereof,  was  to  be 
delivered,  whereby  the  plaintiffs  were  wholly  deprived  of  the  gains 
and  profits  which  they  might  and  otherwise  would  have  made  by 
the  delivery  of,  and  payment  for,  the  said  remainder  of  the  said 
sleepers,  according  to  the  said  indenture,  to  wit,  20,000Z.,  &c. 


798  :i852.    EX.  CH.    12  C.  B.  591—698.  [b.r. 

ThkQbeat        The  defendants  pleaded :  first,  non  est  factum  ,-  secondly,  as  to  so 

North  ERif 

Railway  Co.  iHttch  of  the  declaration  as  related  to  the  said  half  of  the  said 
Harbison,  sleepers  so  covenanted  as  therein  mentioned  to  be  delivered  in 
the  year  1847,  and  the  causes  of  action  in  relation  thereto,  that 
the  plaintiffs  were  not  ready  and  willing,  within  the  time  and  at 
the  place  mentioned  in  the  specification  for  the  delivery  of  the 
said  half  of  the  said  sleepers  during  the  said  year  1847,  at  Goole, 
as  and  when,  and  in  such  quantities,  and  in  such  manner,  as  the 
said  Joseph  Gubitt  or  the  said  John  Miller,  or  other  the  principal 
engineer,  or  one  of  the  principal  engineers  for  the  time  being  of 
the  said  Gompanj*  should,  by  order  or  requisition  in  writing  under 
[  •o92  ]  *his  hand,  from  time  to  time  or  at  any  time,  within  the  period 
limited  in  that  behalf  in  and  by  the  said  specification,  direct  or 
require,  to  furnish  or  supply  the  defendants  with  the  said  half  of 
the  said  sleepers,  or  any  part,  of  the  description,  quality,  manu- 
facture, size,  form,  and  construction  aforesaid,  and  equal  in  all 
respects  to  the  said  specimens,  in  manner  and  form  as  the  plaintiffs 
had  in  the  declaration  in  that  behalf  alleged;  concluding  to  the 
country. 

Thirdly,  that  the  defendants  had  no  notice  or  knowledge  that  the 
plaintiffs  were  ready  and  willing,  as  in  the  declaration  mentioned, 
to  furnish  or  supply  the  defendants  with  the  said  half  of  the  said 
sleepers,  in  manner  and  form  as  was  therein  supposed ;  nor  did  the 
plaintiffs  at  any  time  give  any  notice  whatever  to  the  defendants 
of  any  sleepers  whatever  being  at,  or  deliverable  at,  Goole  afore- 
said, according  to  the  said  contract ;  concluding  to  the  country. 

Fourthly,  as  to  so  much  of  the  declaration  as  was  in  and  by  the 
third  plea  pleaded  to,  that  the  plaintiffs  did  not,  during  any  part  of 
the  said  year  1847,  deliver  to  the  defendants  the  said  half  of  the 
said  sleepers,  or  any  part  thereof,  at  the  said  place  mentioned  in 
the  said  specification  for  the  delivery  thereof;  wherefore  the 
defendants  prayed  judgment  if  the  plaintiffs  ought  to  have  or 
maintain  their  aforesaid  action  thereof  against  them,  &c. 

Fifthly,  as  to  so  much  of  the  declaration  as  related  to  the 
remainder  of  the  said  sleepers  covenanted  as  aforesaid  to  be 
delivered  by  Midsummer,  1848,  that  the  plaintiffs  were  not  ready 
and  willing,  within  the  time,  and  at  the  place  mentioned  in  the 
said  specification  for  the  delivery  of  the  said  remainder  of  the  said 
sleepers  as  and  when  and  in  such  quantities  and  in  such  manner 
as  the  said  Joseph  Cubitt  or  the  said  John  Miller,  or  other  the 
♦593]       principal  engineer  or  engineers  for  the  time  being   *of  the   said 
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Company,   should   by  order  or  requisition   in  writing  under  his    ThkGbeat 
hand,  from  time  to  time,  or  at  any  time  withm  the  period  limited  railway  Co. 
in   that  behalf  in  and   by  the  specification,  direct  or  require,  to    habrison. 
furnish  and  supply  the  defendants  with  the  said  remainder  of  the 
said  sleepers,  of  the  description,  quality,  &c.,  aforesaid,  and  equal 
in  all  respects  to  the  said  specimens,  in  manner  and  form  as  in 
the  declaration  in  that  behalf  alleged  ;  concluding  to  the  country. 

Sixthly,  as  to  so  much  of  the  declaration  as  is  in  and  by  the  last 
preceding  plea  pleaded  to,  that  the  defendants  had  no  notice  or 
knowledge  that  the  plaintiffs  were  ready  and  willing,  as  in  the 
declaration  alleged,  to  furnish  or  supply  the  defendants  with  the 
said  remainder  of  the  said  sleepers,  in  manner  and  form  as  in  and 
by  the  declaration  supposed  ;  nor  did  the  plaintiffs  at  any  time  giye 
any  notice  whatever  to  the  defendants  of  any  sleepers  whatever 
being  at,  or  deliverable  at,  Goole  aforesaid,  according  to  the  said 
contract ;  concluding  to  the  country.  * 

Seventhly,  as  to  so  much  of  the  declaration  as  in  and  by  the  last 
preceding  plea  pleaded  to,  that  the  plaintiffs  did  not,  during  any 
part  of  the  said  year  1848,  deliver  to  the  defendants  the  said 
remainder  of  the  said  sleepers,  or  any  part  thereof,  at  the  place 
mentioned  in  the  said  specification  for  the  delivery  thereof ;  where- 
fore the  defendants  prayed  judgment  if  the  plaintiffs  ought  to  have 
or  maintain  their  aforesaid  action  against  them. 

Eighthly,  that  the  plaintiffs  did  not,  nor  did  either  of  them,  at  any 
time  request  the  defendants,  or  the  said  Joseph  Cubitt  or  John 
Miller,  or  any  of  the  principal  engineers  for  the  time  being  of  the 
defendants,  or  other  person  or  persons  in  that  behalf  authorised  to 
make  or  give  the  same,  to  make  or  give  to  the  plaintiffs,  or  either 
of  them,  any  order  or  requisition  in  writing  under  his  or  their 
hands,  touching  or  concerning  any  part  of  the  *8aid  350,000  sleepers  [  ♦594  ] 
so  contracted  by  the  defendants  to  be  delivered  as  aforesaid,  or  the 
delivery  thereof,  or  the  manner,  time,  or  quantity  in  which  they,  or 
any  part  thereof,  were  to  be  delivered ;  wherefore  the  defendants 
prayed  judgment  if  the  plaintiffs  ought  to  have  or  maintain  their 
aforesaid  action  against  them. 

The  plaintiffs  joined  issue  on  the  first,  second,  third,  fifth,  and 
sixth  pleas,  and  demurred  specially  to  the  fourth,  seventh  and  eighth. 

The  issue  of  facts  come  on  for  trial  before  Alderson,  B.,  at  the 
Surrey  Summer  Assizes  in  1851,  when  a  verdict  was  found  for 
the  plaintiffs  upon  the  first,  second,  fifth,  and  sixth,  and  for  the 
defendants  upon  the  third  issue. 
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TrbGkbat        The  demurrers  were  argued  in  Michaelmas  Term,  and  in  Hilary 
RailwatOo.  Term  last,  the  Court  below  gave    judgment    thereon  for    the 

Judgment  was  entered  up  accordingly  on  the  26th  of  April  last, 
and  a  writ  of  error  brought,  which  now  came  on  for  argument 
before  Parke,  B.,  Wightmau,  J.,  Erie,  J.,  Piatt,  B.,  Grompton,  J., 
and  Martin,  B. 

Borill  (with  whom  was  Byles,  Serjt.),  for  the  plaintiffs  in  error. 

The  general  nature  of  the  action  is,  that  it  is  founded  upon  a 
supposed  contract  between  the  plaintiffs  below  and  the  Great 
Northern  Railway  Company,  for  the  supply  by  the  former  to  the 
latter  of  certain  railway  sleepers. 

(Parse,  B.  :  The  first  question  is,  whether  it  can  be  collected  from 
the  whole  of  the  instrument  that  there  is  any  obligation  upon  the 
Company  to  take  the  whole  number  of  350,(X)0  sleepers.) 

Further,  the  plaintiffs  below  must  show  that  the  Company  were 
bound,  by  their  engineer,  to  give  orders ;  the  only  breach  assigned, 
being,  that  the  engineer  did  not  give  orders  touching  the  delivery  of 
the  sleepers,  or  the  manner,  time,  or  quantity  in  which  they  were 
[  *ot3  ]  to  be  delivered.  The  deed  begins  ^with  a  recital  that  the  (Company 
**  are  desirous  of  being  supplied  with  860,000  sleepers,*' — not  that 
they  have  agreed  to  take  that  quantity.  The  deed  contemplates  a 
delivery  of  the  sleepers,  one  half  in  the  year  1847,  and  the  rest  by 
Midsummer,  1848.  That,  without  more,  would  enable  the  contractors 
to  perform  their  part  of  the  contract  by  delivering  the  first  half  on 
the  31st  of  December,  1847,  and  the  remainder  on  the  24th  of  June, 
1848 :  Startup  v.  Macdonald  (2).  It  is  to  obviate  that  inconvenience, 
and  for  the  benefit  of  the  Company,  that  the  stipulation  which  is 
sought  to  be  turned  into  a  contract  by  the  Company,  and  which  it 
is  material  to  observe  is  found  among  the  covenants  of  the  contractors, 
was  introduced.  The  utmost  effect  of  the  stipulation  that  the  times 
and  mode  of  delivery  shall  be  subject  to  the  orders  of  the  Company's 
engineer,  is,  to  make  the  giving  of  such  orders  a  condition  precedent 
to  their  right  to  complain  of  a  non-delivery  on  the  part  of  the 
contractors.  So,  it  was  a  condition  precedent  to  the  contractors' 
right  to  demand  payment,  that  there  should  be  a  certificate  of  the 

(I)  Vide  11  C.  B.  816.  (2)  64  R.  R.  810  (2  Man.  ft  G.  395 ; 

6  Man.  &  Q  593). 
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Company*s  engineer  that  a  certain  amount  of  sleepers  had   been    the  Great 
delivered  to  his  satisfaction.     But  a  covenant  that   the   engineer  r^Jlway^o. 
shall  give  such  certificate,  is  not  to   be  implied  from  that.     [He    „    •• 
cited  Morgan  v.  Birnie  (i),  Milnerv.  Field  (2),  Kirk  v.  The  Guardians 
0/  the  Brondey  Union  (3),  Mcintosh  v.  The  Great  Western  Railway 
Company  (4).]     This  deed  contains  distinct  covenants  by  each  party.        [  596  ] 
The  only  part  where  anything  is  said  about  the  certificate  of  the 
engineer,  is  that  part  in  which  the  plaintiffs  are  contracting.     The 
Company  have  not  covenanted  to  do  anything,  or  to  pay  anything, 
except  when  the  engineer  has  certified.     The  general  rule  of  law  is, 
that,  where  tliere  are  express  covenants,  none  others  shall  be  implied. 
[He  cited  Com.  Dig.  Covenant  (A.  3),  Wolveiidge  v.  Steward  (5),  Lees 
V.  Whitcomb  (6),  Williamson  v.  Taylor  (7),  Aspdin  v.  Austin  {H),Dunn 
V.  Sayles  (9),  and  Elderton  v.  Emnxens  (10) ;  and  Parke,  B.,  referred 
to  Pilkington  v.  Scott  (11).] 

As  to  the  third  plea.  There  is  no  allegation  in  the  declaration  [  o99  ] 
that  the  defendants  had  notice  that  the  plaintiffs  were  ready  and 
willing  to  deliver  the  sleepers  as  to  which  the  plea  is  pleaded  ;  and, 
if  it  is  to  be  considered  that  the  notice  is  impliedly  alleged  in  the 
declaration,  *the  traverse  of  that  is  found  for  the  defendants.  In  [  *60u  ] 
contracts  of  this  kind,  where  performance  of  acts  to  be  done  on 
either  side  is  to  be  contemporaneous,  readiness  and  willingness 
must  be  averred:  Hannu<:  v.  GoZdner  (12),  Granger  v.  Dacre  (VS), 
Doogood  v.  Hose  (j4). 

(Pabkb,  B.  :  The  averment  in  the  declaration  to  which  the  third 
plea  addresses  itself,  was  unnecessary.  The  plaintiffs  were  not 
bound  to  deliver  until  the  Company's  engineer  gave  them  notice.) 

They  were  bound  to  be  ready  to  deliver  when  they  should  receive 
notice. 

(Crompton,  J. :  What  quantity  of  sleepers  were  the  plaintiffs 
bound  to  be  ready  to  deliver  ?) 

Supposing  no  order  to  have  been  given  down  to  the  last  day  of  the 
time  stipulated  for  the  delivery,  they  were  bound  to  be  ready  to 
deliver  the  whole. 

(1)  35  E.  R.  653  (6  Biug.  67*2).  (8)  5  Q.  B.  671 ;  1  Dav.  &  M.  515. 

(2)  82  R.  R  885  (5  Ex.  829).  (9)  5  Q.  B.  685;  1  Dav.  &   M.  519. 

(3)  78  B.  R.  232  (2  Ph.  640).  (10)  6  C.  B.  160. 

(4)  2  Mac.  &  0.74.  See79R.R.365.  (11)  71  R.  R.  781  (15  M.  &  W.  657). 

(5)  38  R.  R.  701  (1  Cr.  &  M.  644).  (12)  11  M.  &  W.  849. 

(6)  30  R.  R.  539  (5  Ring.  34).  (13)  12  M.  &  W.  431. 

(7)  5  Q.  B.  175;  1  Dav.  &  M.  389.  (14)  9  C.  B.  132. 
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ThbGbbit  (Parke,  B.  :  There  clearly  was  no  obligation  on  the  plaintiffs  to 
Railway  Co.  ^  ready  to  deliver  any  of  the  sleepers  until  the  defendants  gave 

Harbisok  *^®™  notice  of  the  time  and  place  where  they  chose  to  have  them 
delivered.  It  is  an  idle  averment  and  an  idle  traverse :  and  the 
plaintiffs  are  entitled  to  judgment  uon  obstante  veredicto  upon  it.) 

JVilles  (with  whom  was  Bramivell),  contra: 

In  whatever  part  of  the  deed  an  intention  appears  that  either 
party  shall  be  bound  to  do  an  act, — whether  in  the  recital,  or  in  a 
covenant  of  the  opposite  party ;  whether  it  profess  to  be  the  express 
agreement  of  both,  or  the  covenant  only  of  the  party  himself  who 
is  sought  to  be  charged, — if  it  does  appear,  either  expressly  or  by 
fair  and  reasonable  implication  and  intendment,  that  it  is  an  act 
which  is  stipulated  for  at  the  time  of  the  contract,  it  is   equally 
binding  upon  him.     Upon  the  fair  construction  of  this  deed,  it  is 
submitted  that  there  is  an  express  and  positive  agreement  on  the 
part  of  the  Company  to  take  the  whole  number  of  350,000  sleepers, 
and  no  less.     The  main  feature  of  the  contract  is,  that  the  quantity 
[  •601  ]       ♦should  be  received  by  the  Company,  one  half  in  the  year  1847, 
and  the  remainder  by  Midsummer,  18:18.    In  Sheppard's  Touch- 
stone, p.  162,  it  is  said :  "  There  needs  not  formal   and  orderly 
words,  as,  covenant,  promise,  and  the  like,  to  make  a  covenant  on 
which  to  ground  an  action  of  covenant ;  for,  a  covenant  may  be 
had  by  any  other  words ;  and  upon  any  part  of  an  agreement  in 
writing,  in  what  words  soever  it  be  set  down,  for  anything  to  be  or 
not    to  be  done,   the  party  to  or  with  whom   the  promise    or 
agreement  is  made  may  have  this  action  upon  the  breach  of  the 
agreement.    And  therefore,  if  these  words  be  inserted  in  a  deed, 
amongst  other  covenants,  that  the  lessee  shall  repair,  provided 
always  that  the  lessor  shall  allow  timber ;  or  that  the  lessor  (lessee) 
shall  scour  ditches,  provided  always  that  the  lessor  do  carry  away 
the  earth ;  these  are  good  covenants  on  both  sides."    Here,  there 
is  no  qualification  of  the  contract,  so  as  to  show  any  intention  that 
the  Company  should  have  the  option  of  taking  a  less   quantity. 
The  deed  begins  with  a  recital  that  the  Company  "  are  desirous  of 
being  supplied  with  350,000  sleepers  : "  it  then  goes  on  to  say  thai 
the  particular  size  and  description  of  the  said  sleepers  are  set  forth 
in    the   specification  thereunto  annexed,   and  that   in   the   same 
specification  are  also  set  forth   the   several  times    within  which, 
and  the  port  at  which,  the  same  sleepers  will  be  required  to  be 
delivered.    We  are  therefore  entitled  to  look  at  the  specification. 
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not  merely  for  the  purpose  of  showing  the  details,  but  also  to  show    The  Grkat 

the  purpose  for  which  the  contract  was  entered  into.     No  discretion  Railway  Co. 

as  to  the  quantum  of  the  supply  is  vested  in  the  engineer.     The    Harrison 

specification  expressly  says,   "The   number  of  sleepers  required 

under  this  specification,  is,  850,000."     Throughout  the  contract, 

there  is  nothing  to  show  that  the  Company  are  to  have  the  option 

to  take  any  less  than  that  number.     "  One  half  will  have  to  be 

delivered  in  1847,  and  the   *remainder  by  Midsummer,   1848."       [  *^02  ] 

What  would  be  the  use  of  inserting  that,  if  the  Company  had  the 

option  of  taking  all  or  none  at  their  pleasure  ?    The  specification 

then  goes  on,  "  The  port  at  which  the  deliveries  will  have  to  be 

made,  is,  Goole."  Thus,  the  quantity,  and  the  times  and  the  place  of 

delivery,  aire  fixed.     The  contractors  must  necessarily  make  large 

disbursements  in  order  to  place  themselves  in  a  position  to  supply 

the  number  of  sleepers  contracted  for.    In  such  a   contract  one 

would  naturally  look  for  mutuality.     Then  come  the  conditions  of 

payment, — acts  to  be  done  by  the  Company.     "  Payments  will  be 

made  monthly,  within  one  month  of  the  engineer*s  certificate  of 

each  cargo." 

(Parke,  B.  :  The  provision  as  to  payment  is  not  incorporated  in 
the  contract ;  but  only  the  quantities,  size,  shape,  and  times  and 
place  of  delivery.) 

It  is  competent  to  the  plaintiffs,  in  construing  the  contract,  to  look 
to  any  portion  of  the  specification  which  tends  to  throw  light  upon 
the  contract. 

(Parke,  B.  :  The  reference  to  the  specification  does  not  make  the 
whole  of  it  part  of  the  deed.) 

The  recital  states  that  the  sleepers  are  to  be  delivered  upon  the 
terms  mentioned  in  the  specification.  One  of  these  is,  the  terms  of 
payment.  The  provision  as  to  the  retention  by  the  Company  of 
2,000i.  of  the  price  due  to  the  contractors  upon  the  engineer's 
certificate,  until  two  months  after  the  whole  of  the  850,000  sleepers 
**  hereinbefore  agreed  to  be  supplied  by  the  said  contractors  shall 
have  been  supplied,"  affords  a  further  and  an  irresistible  argument 
that  all  parties  contemplated  and  intended  that  the  whole  number 
of  sleepers  contracted  for  were  to  be  delivered  within  the  time 
specified. 

51—2 
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ThkGbbat        (Martin,  B.  :  The  plaintiffs  never  could  get  that  2,000Z.  until 
Railway  cjo.  ^^e  whole  850,000  sleepers  had  been  delivered  and  accepted.) 

V, 

HABBiflON.  ^j^j  ^Y^^^  appears  in  a  clause  which  follows  clauses  which  clearly 
[  *60.^  ]  relate  to  matters  of  mutual  agreement.  ^Another  provision  in  the 
deed  which  is  totally  irreconcileable  with  the  argument  on  the  other 
side,  is,  that,  in  a  certain  event,  the  Company  shall  be  at  liberty  to 
put  an  end  to  the  contract  otherwise  than  by  their  engineer's 
abstaining  from  giving  notice.  The  defendants  expressly  covenant 
to  pay  the  plaintiffs,  "  for  and  in  respect  of  the  said  sleepers  herein- 
before contracted  to  be  supplied,  the  price  of  4«.  8^.  per  sleeper.*' 
The  engineers,  it  is  said,  are  invested  with  a  discretion  :  but  the  only 
discretion  they  have,  is,  as  to  the  proportions,  and  the  periods, 
within  the  prescribed  limits,  at  which  the  sleepers  shall  be  supplied. 

(Parke,  B.  :  The  defendants  contend  that  the  breach  is  bad, 
because  it  does  not  aver  that  a  reasonable  time  had  elapsed  after 
they  had  notice  of  the  plaintiffs'  readiness  and  willingness  to  deliver 
the  sleepers.) 

The  first  breach  is,  that  the  engineer  of  the  Company  did  not  iu  or 
during  the  year  1847,  or  at  any  time,  make  or  give  to  the  plaintiffs 
any  order  or  requisition  touching  or  concerning  the  first  half  of  the 
sleepers  to  be  delivered  in  that  year,  or  the  manner,  time,  or 
quantity  in  which  the  said  half  of  the  said  sleepers,  or  any  part 
thereof,  was  to  be  delivered.  That  involves  a  denial  that  the  Com- 
pany's engineer  gave  any  order  or  direction  for  the  extension  of  the 
time  of  delivery.  The  power  reserved  to  the  Company  to  extend 
the  time  is  in  the  nature  of  a  condition  subsequent  or  proviso ;  it 
was  for  them  to  show  that  the  period  for  delivery  had  been  extended. 
In  this  respect  the  case  resembles  Hothavi  v.  The  East  India  Com- 
pany (1).  [He  then  referred  to  Com.  Dig.  Covenant  (A.  2), 
Stevenson's  case  (2),  Saltoun  v.  Houstaan  (9),  Hollis  v.  Can- (4), 
Sampson  v.  Easterhy  (s),  DaUman  v.  King  (6),  and  Cannock 
V.  Jones  (7).] 

[  607  ]  (Parke,  B.  :  That  decision  has  been  affirmed  in  the  House  of 

Lords.  All  these  cases  well  illustrate  the  general  principle  of 
construction  of  covenants.    But,  after  all,  the  real  question  here 

(1)  1  B.  B.  33a  (I  T.  B.  638).  (5)  33  B.  B.  239  (6  Bing.  64-1). 

(2)  1  Leon.  324.  (6)  44  B.  B.  661  (4  Bing.  N.  C.  lOo). 

(3)  25  B.  B.  665  (1  Bing.  433).  (7)  77  B.  B.  618  (3  Ex.  233). 

(4)  2  Mod.  87. 
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is,  whether  you  can  collect  from  the  words  of  this  deed  a  covenant    The  Great 

Northern 
or  agreement  on  the  part  of  the  Company  to  take,— not  a  mere  hope  railway  Co. 

or  expectation  that  they  will  take, — the  whole  850,000    sleepers    Harrison. 

within  the  stipulated  time.) 

The  cases  above  cited  at  all  events  show  that  it  is  not  essential  that 
such  agreement  should  be  found  in  so  many  words,  or  even  in  that 
part  of  the  deed  which  purports  to  contain  the  covenants  of  the 
Company,  as  the  argument  on  the  other  side  assumes.  It  is 
enough  if  it  can  be  fairly  collected  from  all  parts  of  the  deed 
that  such  was  the  intention  of  the  parties. 

Bovill,  in  reply : 

It  is  conceded  that  there  is  no  covenant  in  terms  by  the  Company 
to  the  effect  contended  for  by  the  plaintiffs.  It  lies  on  them  to 
show  that  such  a  covenant  is  to  be  implied  from  the  whole  scope  of 
the  deed.  It  is  not  by  elaborate  and  astute  argument  and  criticism 
that  such  a  result  ought  to  be  arrived  at.  If  instruments  of  this 
sort  are  to  be  construed  by  such  refinements,  every  case,  like 
Cannock  v.  Jones  and  Elderton  v,  EmmenSf  will  find  its  way  to  the 
House  of  Lords.  Nothing  will  justify  the  Court  in  *inferring  a  [•608] 
covenant  which  the  parties  have  not  thought  fit  to  express  for 
themselves.  *  *  It  is  said  that  the  reservation  of  power  in  a 
given  event  to  determine  the  contract,  and  the  stipulation  that 
2,0002.  of  the  money  payable  under  the  contract  shall  be  retained 
by  the  Company  until  all  the  sleepers  have  been  delivered,  create 
an  ambiguity  ;  and  it  is  sought  thence  to  infer  a  covenant  that  the 
whole  shall  be  delivered  at  all  events.  The  argument  as  to  the  first 
assumes  that  the  engineer  is  the  agent  or  servant  of  the  Company. 
That,  however,  is  not  so  :  he  is  for  this  purpose  a  referee  who  is  to 
arbitrate  between  the  parties.  The  clause  as  to  determining  the  con- 
tract, impowers  the  Company  to  do  so  in  defiance  of  their  engineer. 
No  inference  favourable  to  the  plaintiffs  can  fairly  be  drawn  from 
the  agreement  to  retain  2,000Z. 

(Wightman,  J. :  It  certainly  does  create  great  diflSculty  in  my  mind.) 

A  covenant  to  pay  the  2,0002.  on  the  happening  of  certain  events, 
does  not  necessarily  import  a  covenant  that  those  three  events, — 
that  the  whole  850,000  sleepers  shall  be  delivered,  that  the  engineer 
shall  certify,  and  that  the  accounts  shall  have  been  adjusted, — shall 
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ThbGbbat  happen.  The  Court  cannot  judge  what  is  reasonable  between  the 
RailwayCo.  parties  in  circumstances  like  these. 

Harrison.  (Parkb,  B.  :  My  opinion  will  be  founded  upon  the  words  of  the 
deed.  I  endeavour  always,  and  always  will,  to  construe  every 
instrument, — be  it  deed,  or  will,  or  Act  of  Parliament, — by  what  I 
conceive  to  be  the  meaning  of  the  words  used.  The  common  phrase 
"  intention  of  the  parties,"  is  an  expression  which  is  very  loose,  and 
calculated  to  mislead.) 

[  609  ]       Parke,  B.  : 

I  am  of  opinion,  and  the  rest  of  the  Court  concur  with  me, — 
though  during  the  course  of  the  argument  I  entertained  some 
doubt, — that  the  judgment  of  the  Court  of  Common  Pleas  is  correct 
and  must  be  affirmed.  No  particular  form  of  words  is  necessary  to 
form  a  covenant :  but,  wherever  the  Court  can  collect  from  the 
instrument  an  engagement  on  the  one  side  to  do  or  not  to  do  some- 
thing, it  amounts  to  a  covenant,  whether  it  is  in  the  recital  or  in 
any  other  part  of  the  instrument.  Apply  that  rule  to  the  present 
case,  and  see  if  the  contract  imports  a  covenant  on  the  part  of  the 
Company  to  take  the  whole  number  of  850,000  sleepers,  and 
whether  it  implies  a  covenant  on  their  part  that  their  engineer 
shall  make  any  order  or  requisition  in  writing  concerning  the 
delivery  of  the  sleepers,  or  the  manner,  time,  or  quantity  in  which 
they  are  to  be  delivered.  We  all  concur  in  thinking,  that,  upon  a 
reasonable  construction  of  the  whole  instrument,  it  may  fairly  be 
made  out  that  there  is  a  covenant  on  the  part  of  the  Company  to 
take  all  the  850,000  sleepers  before  Midsummer,  1848.  We  must 
look  at  the  recitals  of  the  deed,  which  refer  to  the  specification. 
In  construing  it,  we  are  not  to  incorporate  the  whole  of  the  specifica- 
tion or  of  the  tender,  but  only  so  much  thereof  as  the  deed  refers  to. 
I  think  there  is  enough  upon  the  face  of  it  to  constitute  a  covenant. 
It  begins  with  a  recital  that  the  Company  *'  are  desirous  of  being 
supplied  with  850,000  sleepers."  If  the  words  had  been  "  have 
agreed  to  take  850,000  sleepers,"  there  would  have  been  an  end  of 
the  argument :  but,  if  the  deed  goes  on  to  show  that  such  was  the 
intention  of  the  parlies,  and  it  is  sufficiently  made  out  by  the 
language  they  have  subsequently  used  that  the  Company  have 
agreed  to  require  that  quantity,  it  will  equallj'  constitute  a  covenant 
on  their  part  to  take  them.   The  recital  goes  on :  ''  and  whereas  the 

I  '610  ]       particular  size  and  description  of  the  said  sleepers  are  set  forth  *in 
the  specification  hereunto  annexed  or  hereunder  written,  and  in 
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certain  drawings  therein  referred  to ;  and  in  the  same  specification    Thk  gbeat 

are  also  set  forth  the  several  times  within  which,  and  the  port  at  iuilway^o. 

which,  the  same  sleepers  will  be  required  to  be  delivered."     That    „     **• 

incorporates  in  the  deed  so  much  of  the  specification  as  relates  to 

the  times  and  port  of  delivery.    It  is  the  same  as  if  they  had  said 

in  terms, — "one  half  of  the  said  sleepers  will  be  required  to  be 

delivered  in  1847,  and  the  remainder  by  Midsummer,  1848,  at  the 

port  of  Goole."     That  being  so,  there  is  undoubtedly  sufficient  to 

import  an  agreement  on  the  part  of  the  Company  that  that  quantity 

is  to  be  required.     Then  follow  certain  covenants  on  the  part  of  the 

contractors, — that  they  shall  and  will,  **  within  the  times  and  at  the 

place  mentioned  in  the  specification,  as  and  when,  and  in  such 

quantities,  and  in  such  manner,  as  the  engineer  of  the  Company 

shall,  by  order  or  requisition  in  writing  under  his  hand,  from  time 

to  time,  or  at  any  time,  within  the  period  limited  in  and  by  such 

specification,  direct  or  require,  furnish  and  supply  the  Company 

with  850,000  sleepers,"  of  a  given  description.    It  then  goes  on  to 

provide,  "  that,  in  case  the  engineer  of  the  Company  shall,  at  any 

time  before  complete  execution  of  the  contract  by  the  delivery  of  the 

whole  number  of  850,000  sleepers  (that  is  to  say,  on  or  before 

the  29th  of  June,  1848),  be  desirous  of  altering  the  size,  form,  or 

construction  of,  or  of  varying  the  times  of  delivery  of  any  of  the  said 

sleepers  which  shall  not  then  have  been  delivered,"  a  corresponding 

alteration  shall  be  made  in  the  price.     Then  follow  certain  parts  of 

the  instrument  which  are  not  material  to  be  mentioned  :  and  then 

comes  a  clause  which  proves  to  demonstration  that  the  Company 

understood   themselves    to  be   contracting  to  receive   the  whole 

<iuantity  of  860,000  sleepers   within  the  times  limited.      "  That, 

in  case  the  contractors,  their  executors,  &c.,  shall  *not  regularly       [•6ii] 

deliver  the  said  sleepers  in  such  quantities  and  at  such  times  and 

place  as  are  or  is  herein  agreed  upon,  to  the  satisfaction  of  the 

engineers  of  the  Company,  according  to  this  contract,  or  shall  from 

any  cause  whatsoever  other  than  the  acts  of  the  said  Company,  or 

their  agents,  be  prevented  from  making  such  delivery  or  deliveries 

as  aforesaid,  according  to  this  present  contract,  and  if  such  default, 

impediment,  or  delay  shall  continue  for  the  space  of  fifteen  days 

next  after  notice  in  writing,  signed  by  the  secretary  of  the  said 

Company,  or  by  their  engineer,  requiring  them  to  put  an  end  to 

such  default,  impediment,  or  delay,  shall  have  been  given  to  the 

:said  contractors,  or  if  they  the  said  contractors,  before  the  completion 

of  this  contract,  shall  be  declared   bankrupt  or  insolvent,  then 
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The  Great    and  in  any  of  such  cases  it  shall  be  lawful  for  the  Company,  if  and 
Railway  Co.  as  they  shall  think  proper,  by  writing  under  the  hand  of  their 

Harbison  secretary,  absolutely  to  determine  this  contract."  Is  not  that  just 
as  if  the  Company  had  in  so  many  words  recited  that  this  is  their 
contract  ?  And,  if  it  be  their  contract,  it  is  clearly  a  contract  on 
the  one  side  to  deliver,  and  on  the  other  to  receive,  the  entire 
number  of  sleepers  mentioned  in  the  recital  and  in  the  specification. 
It  has  been  suggested  by  Mi\  Bovill,  that  the  engineers  are  for  the 
purpose  of  determining  the  matters  to  be  referred  to  them,  in  the 
position  of  arbitrators  between  the  parties,  and  not  of  agents 
to  the  Company.  But,  what  is  the  reasonable  construction  of 
the  whole  instrument?  Obviously  it  is,  that  the  Company  contract 
to  receive  the  whole  number  of  860,000  sleepers,  subject,  as  to  their 
form  and  times  of  delivery,  to  the  directions  of  their  engineers,  with 
power  to  the  Company  in  a  certain  event  to  determine  the  contract. 
The  engineers  are  their  agents.  It  may  be,  that,  as  to  certain 
matters  they  may  be  constituted  in  some  degree  arbitrators 
between  the  parties:  but,  as  to  regulating  the  size  and  form  of 
[•612]  *the  sleepers,  and  the  times  and  place  of  delivery,  they  clearly 
are  agents  of  the  Company,  and  nothing  else.  As  far  as  con- 
cerns the  contractors,  it  is  not  reasonable  to  suppose  that  they 
would  covenant  to  lay  out  large  sums  in  the  purchase  of  timber, 
unless  they  understood  the  Company  to  be  bound  to  take  the  whole 
number  contracted  for.  The  Company  engage  to  pay  the  contractors 
for  or  in  respect  of  "  the  said  sleepers  hereinbefore  contracted  to  be 
supplied,"  upon  the  certificate  of  their  engineer  of  the  due  delivery 
of  each  cargo.  That  imports  a  recognition  on  their  part  that  there 
is  a  contract  to  take  the  860,000  sleepers.  And  this  construction 
is  greatly  fortified  by  the  proviso  as  to  the  retention  by  the  Com- 
pany of  2,000/.  of  the  price  agreed  on,  until  after  the  whole  quantity 
shall  have  been  supplied  to  the  satisfaction  of  the  engineer :  and 
that  proviso  is  the  language  of  both  parties.  At  least  it  amounts 
to  a  covenant  by  the  Company  that  they  will  take  sleepers  to  an 
extent  exceeding  that  sum.  The  construction  contended  for  by  the 
Company  would  keep  the  plaintiflFs  out  of  this  2,000/.  for  ever; 
which  is  manifestly  absurd.  Giving,  therefore,  all  due  weight  to 
the  ingenious  criticisms  on  this  deed,  we  think  there  is  abundantly 
suflicient  upon  the  face  of  it  to  show  that  the  Company  have 
contracted  to  take  the  whole  350,000  sleepers. 

The  only  remaining  question  is,  whether  the  Company    have 
bound   themselves  to  order  the  whole  number  within    the  time 
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limited.   The  engineers  being  the  agents  of  the  Company,  we  think    Thr  Qkeat 
the  contract  necessarily  imports  that  they  will  give  the  requisite  rIil^ay  Co. 


orders  to  their  engineers,  so  as  to  enable  the  contractors  to  deliver 
the  whole  before  Midsummer,  1848.  It  has  been  strongly  urged 
that  that  view  is  inconsistent  with  the  power  reserved  to  the 
engineers  to  extend  the  time  for  delivery.  We  are  all  now 
satisfied  that  the  reasonable  construction  of  that  clause,  is,  that 
the  engineers  shall  have  *power  to  extend  the  times  of  delivery 
only  within  the  limits  mentioned  in  the  contract,  viz.  Midsummer, 
1848.  The  contract  would  not  be  executed  in  terms  without 
delivering  the  whole  number  by  that  time. 

We  are  therefore  of  opinion  that  the  breach  is  well  assigned,  and 
that  the  plaintiffs  below  are  entitled  to  judgment  on  this  pointy 
as  well  as  to  judgment  non  obstante  veredicto  on  the  third  issue. 
Consequently,  the  judgment  of  the  Court  below  will  be  affirmed. 

Jndgment  affirmed. 


Harribon. 


[  •eia  ] 


IN   THE   COUKT   OF  COMMON  PLEAS. 

—^ — 

(Registration  Appeals.) 

WILLIAM  SIMPSON   FORD  v.  FRANCIS   SMEDLEY. 

(12  C.  B.  622—630;  S.  C.  22  L.  J.  C.  P.  35;  16  Jur.  1159;  2  Lutw.  Beg. 

Cas.  203.) 

[Registration  case,  wholly  ou  repealed  Acts.] 


JOHN  HAMILTON  v.  WILLIAM  BASS  (1). 

(12  C.  B.  631—638 ;  S.  C.  22  L.  J.  C.  P.  29 ;  17  Jur.  115 ;  2  Lutw.  Beg.  Cas.  213 ; 

20  L.  T.  0.  S.  80.) 

A.  was  registered  as  a  county  voter  in  i*espect  of  au  undivided  thirtieth 
share  of  certain  freehold  property  which  was  let  at  a  gross  yearly  rent  of 
75/.  15«.,  with  an  agreement  that  the  landlords  should  pay  all  rates  and 
taxes.  These  reduced  the  annual  value  to  63/.  3«.  7c/.,  and  there  was  a 
further  charge  of  1/.  6«.  for  expenses  of  collection.  The  average  annual 
expenses  of  repairs,  which  were  done  by  the  landlords,  and  which  the 
Bevising  Barrister  found  wera  necessury  to  enable  them  to  obtain  the  net 
rent  of  63/.  Zb.  7f/.,  had  for  the  preceding  six  years  been  4/.  per  annum.  The 
Bevising  Banister  decided  that  the  cost  of  repairs  must  be  deducted  from 
the  rent,  for  the  pui-pose  of  ascertaining  the  yearly  value,  and  consequently 
that  A.'8  interest  was  of  less  than  the  value  of  40«.  by  the  year,  and  he 
expunged  his  name  from  the  list :  Ileld,  that  he  had  correctly  decided. 

William   Bass,   whose   name  was    on   the   register    of  voters 
for  the  county   of   Cumberland,   duly   objected  to   the  name  of 

(1)  Cited,  Dithbs  v.  Grand  Junction  Waterworks  Co.  (18S3)  9  App.  Cas.  49,  55. 


1852. 
^'or,  12. 

City  of 
Westminster, 


1852. 
Aor.  12. 

Cumherland. 

Eastern 

Division, 

[631] 
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HiMiLTov     John  Hamilton    being    retained    on    the    list    for   the  town  of 
B^        Caldengate. 

John  Hamilton  was  registered  to  vote  in  respect  of  one  undivided 
thirtieth  part  of  freehold  dwelling-house,  dwelling-rooms,  bake- 
house, school-rooms,  and  reading-room.  Church  Street  and  Bread 
Street.     The  facts  of  the  case  were  as  follows : 

In  1846,  a  conveyance  of  the  property  in  question  was  duly 
executed  to  the  use  of  the  voter  and  twenty-nine  others,  in  fee. 
The  purchase-money  was  advanced,  in  equal  portions,  by  each  of 
the  thirty  persons  in  whose  favour  the  conveyance  was  made. 
Immediately  after  the  purchase,  the  property  was  let  on  behalf 
of  the  purchasers  at  a  gross  rent  of  75/.  15«.,  with  an  agreement 
that  the  landlords  should  pay  all  rates  and  taxes. 

The  tenants  were  rated  to  all  the  usual  tenants'  rates;  which 
were,  in  this  case,  the  poor-rate  and  other  parochial  rates,  amount- 
ing to  102.  10«.  lOd.,  and  a  lighting-rate,  and  rate  called  "the 
board  of  health  rate,"  amounting  together  to  2Z.  Os.  Id.  in  the 
year.  But  all  these  rates,  in  pursuance  of  the  terms  of  the  letting, 
were  paid  by  the  landlords. 
I  *^^^  ]  But  for  the  agreement,  these  rates  would  all  have  been  ^payable 

by  the  tenants,  and  the  rental  of  the  property  would  have  been 
diminished  by  the  amount  of  the  rales. 

Besides  these  rates,  there  had  been  an  expenditure  on  behalf 
of  the  landlords  in  each  year,  in  order  to  keep  the  premises  in 
sufficient  repair.  This  expenditure  had  been  in  the  last  year  so 
large  as  to  reduce  the  resulting  share  of  each  landlord  to  less  than 
408. ;  but,  in  other  years,  it  had  been  small  enough  to  leave  the 
return  to  each  landlord  higher  than  40«.  The  average  expenditure 
for  repairs  upon  the  six  years  from  1846,  had  been  41.  in  the  year. 
Such  a  sum  l>y  the  year,  upon  an  average,  was  necessary  to  be 
expended  in  repairs  by  the  landlords,  in  order  to  enable  them  to 
procure  the  rent  of  751.  158. 

There  was  a  further  annual  expense  to  the  landlords  for  collecting 
rents,  and  which  was  a  necessary  expense,  of  1/.  6it.  A  manager  had 
I )een  appointed  on  behalf  of  the  landlords,  who  had  in  each  year 
collected  the  rents,  paid  the  expenses,  kept  the  accounts,  divided 
the  profits,  and  transmitted  to  each  landlord  his  resulting  share. 

Upon  this  state  of  facts,  it  was  agreed,  on  both  sides,  that  the 
annual  rent  which  a  solvent  tenant  would  give  for  the  property  in 
its  then  condition,  must,  in  this  case,  be  taken  to  be  63t.  3«.  7«/. : 
and  that  the  sum  of  1  /.  Gs.  was  a  charge  payable  by  the  landlords 
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in  respect  of  the  property,  which  ought  to  be  deducted.  But  it  Hamilton 
was  contended  on  behalf  of  the  voter,  that  the  sum  of  4/.,  being  bass. 
the  average  expenditure  for  necessary  repairs  as  aforesaid,  ought 
not  to  be  treated  as  a  charge  payable  by  the  owners  in  respect  of. 
the  property,  and  that  it  ought  to  be  deducted:  whilst  it  was 
contended,  on  behalf  of  the  objector,  that  the  average  expenditure 
of  iL  for  necessary  repairs,  was  a  charge  payable  by  the  owners  in 
respect  of  the  property  which  ought  to  be  deducted. 

The  Revising  Barrister  held  that  the  true  measure  of  *the  [*^33] 
annual  value  of  the  property  in  this  case,  was,  the  gross  rent, 
less  the  annual  tenant's  rates  mentioned,  and  that  the  annual 
charge  for  collection  was  a  charge  which  ought  to  be  deducted: 
and  he  further  held  that  the  average  annual  expense  for  necessary 
repairs  was  also  a  charge  payable  by  the  owners  in  respect  of  the 
property,  which  ought  to  be  deducted,  in  order  to  determine  the 
annual  value  of  the  property  to  the  owners.  If  the  sum  of  41. 
was  deducted,  the  resulting  share  to  each  owner  was  less  than  40«. 
by  the  year :  if  it  was  not,  the  share  to  each  owner  was  more  than 
40«.  The  Revising  Barrister  held  that  the  share  of  each  owner 
was  of  less  value  than  40«. ;  and  he  expunged  the  name  of  the 
voter  from  the  list. 

The  cases  of  the  twenty-nine  other  owners  were  consolidated 
with  the  principal  case. 

Mellm\  for  the  appellant : 
The  question  is  whether  the  cost  of  repairs  is  to  be  taken  into 
account  in  ascertaining  the  value  of  the  voter's  interest  in  this  land. 
The  statute  8  Hen.  VI.  c.  7,  gives  the  right  of  voting  to  those  who 
have  "  free  land  or  tenement  to  the  value  of  40«.  by  the  year  at  the 
least  above  all  charges."  The  10  Hen.  VI.  c.  2,  professes  to  explain 
that,  by  ordaining  "  that  the  knights  of  all  counties  within  the  realm 
of  England,  to  be  chosen  to  come  to  Parliaments  thereafter  to  be 
bolden,  shall  be  chosen  in  every  county  by  people  dwelling  and 
resiant  in  the  same,  whereof  every  man  shall  have  freehold  to  the 
value  of  40s.  by  the  year  at  the  least,  above  all  charges,  within  the 
same  county  where  any  such  chooser  will  meddle  of  any  such 
election."  The  5th  section  of  the  18  Geo.  11.  c.  18,  defines  the 
meaning  of  "  charges: "  it  enacts  that  **  no  person  shall  vote  in  any 
such  election,  without  having  a  freehold  estate  in  the  county  for 
which  he  votes,  of  the  clear  yearly  value  of  40s.,  over  and  above  all 
rents  and  charges  payable  out  of  *or  in  respect  of  the  same."  [  •c' 
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Hamiltok         (Maulb,   J. :    Bepairs  are  not  ''  charges :  *'  but  the  property 

B^        which  gives  the  right  of  voting  must  be  of  the  clear  yearly  value 

of  40«.    If  a  man  has  a  piece  of  land  by  means  of  which  he  can 

enable  himself  to  expend  40«.  a  year,  by  laying  out  5$.  upon  it, 

can  that  be  said  to  be  of  the  value  of  40s.  by  the  year  ? 

Jbrvis,  Ch.  J. :  This  question  arose  in  Lee  v.  Hutchinson  (1). 
There,  A.,  possessed  of  a  freehold  estate  of  the  yearly  value  of  5/., 
mortgaged  it  for  100/. :  the  deed  was  declared  to  be  a  security  for 
the  principal  sum  only ;  and  the  power  of  sale  was  for  payment 
of  that  sum  only,  at  a  day  long  past :  but  it  was  found  as  a  fact 
that  interest  had  been  regularly  paid  upon  the  lOOZ.  at  5  per  cent. : 
and  it  was  held  that  A.  had  not  an  interest  in  land  "  to  the  value 
of  40«.  by  the  year  at  the  least  above  all  charges,"  within  the 
8  Hen.  \L  c.  7,  and  therefore  was  not  entitled  to  be  registered  for 
the  county.) 

It  was  not  the  policy  of  the  statute  to  create  subtle  distinctions. 
Is  a  man  who  lays  out  nothing  in  repairs  to  be  put  in  a  better 
position  than  one  who  does  ?  In  ColviU  v.  Wood  (2)  it  was  held 
that  the  proper  criterion  of  "clear  yearly  value,"  within  the 
2  Will.  lY.  c.  45,  8.  27,  is,  the  fair  annual  rent,  without  making 
any  deduction  on  account  of  repairs  or  insurance. 

(Maulb,  J. :  Can  a  man  be  said  to  possess  land  of  the  clear 
yearly  value  of  40«.,  if  it  is  necessary  to  expend  5«.  a  year  to 
enable  him  to  obtain  that  sum  for  it  ?) 

The  words  are,  not "  net  annual  value,"  as  in  the  6  &  7  Will.  IV.  c.  96, 
s.  1,  but  "  clear  yearly  value  of  40«.  over  and  above  all  rents  and 
charges."  In  Rex  v.  Framlingham  (3),  the  pauper  hired  a  tene- 
ment at  the  yearly  rent  of  102.,  all  parish  rates  and  charges  io  be 
paid  by  the  landlord ;  and  the  question  was,  whether  that  was  a 
hiring  of  a  tenement  within  the  9  &  10  Will.  III.  c.  11.  The 
[  *6S6  ]  Court  said  :  "  This  was  a  *good  taking  a  lease  of  a  tenement  of 
the  yearly  value  of  102.,  within  the  intention  and  meaning  of  the 
Act  of  Parliament.  It  tuins  upon  the  credit  given  to  the  certificate- 
person.  Now,  here,  credit  is  given  to  this  man  for  10/.  a  year. 
He  contracted  for  it  at  that  rent ;  and  he  paid  that  rent  to  his 

(1)  79  E.  R.  381  (8  C.  B.  16),  (3)  Burr.  Sett.  Cas.  748. 

(2)  69  K.  R.  473  (2  C.  B.  210). 
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landlord  for  it.     It  was  a  real  and  bond  fide  taking  of  a  tenement    Hamilton 
of  that  yearly  value."  bass. 

(Jervis,  Ch.  J. :  In  Rex  v.  Tomlimon  (1),  cited  in  Colvill  v. 
Woody  Baylby,  J.,  says,  "  In  the  case  of  houses,  the  annual  profit 
or  value  is  always  a  part  only  of  the  annual  rent  paid  to  the  land- 
lord. Some  portion  of  that  rent  ought  to  he  set  apart  to  form  a 
fund  for  repairing  or  building,  when  necessary  :  in  other  words, 
to  maintain  or  re-produce  the  subject  of  occupation." 

Maulb,  J.:  Parke,  J.,  says  the  same,  in  substance,  in  Rex  v. 
Lord  Granville  (2).) 

It  may  be  right  that  the  cost  of  repairs  should  be  deducted,  where 
the  object  is  to  ascertain  the  rateable  value  of  property ;  but  not 
where  the  annual  value  to  the  owner  is  in  question. 

(Jervis,  Ch.  J. :  The  case  of  Colvill  v.  Wood  is  not  at  all 
applicable  to  this  matter.  There,  the  question  was,  whether  the 
tenant  had  that  which  was  worth  lOZ.  a  year  to  him.  The  circum- 
stance of  his  landlord  being  obliged  to  expend  a  portion  of  the  rent 
in  repairs,  did  not  make  the  house  of  less  value  to  the  tenant. 
Here,  however,  the  rent  received  by  these  thirty  persons,  is, 
632.  3«.  Id,  per  annum,  minus  U.  a  year  which  is  necessarily 
expended  in  repairs,  in  order  to  realise  that  sum.) 

The  words  "  yearly  value  "  are  used  by  the  Legislature  in  different 
senses  for  diflferent  purposes.  Where  the  object  is,  to  confer  a 
qualification,  the  construction  should,  it  is  submitted,  be  most 
liberal. 

S.  Temple,  for  the  respondent: 

The  case  of  Colvill  v.  Wood  has  been  disposed  of  by  the 
observation  *last  made  upon  it.  [  *636  ] 

(Maulb,  J. :  The  reprises  there  increased  the  value  of  the 
premises  to  the  voter:  here,  they  diminish  it.) 

The  qualification  required  by  the  8  Hen.  VI.  c.  7,  has  never  been 
altered  by  any  subsequent  statute :    the  18  Geo.  II.  c.  18,  s.  5, 

(1)  32  B.  R.  616  (9  B.  &  C.  163).  (2)  32  B.  B.  627  (9  B.  &  0.  188). 
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Hamilton     merely  explains  \vhat  shall  be  considered  **  cliarges.*'    The  decision 
Bam.        ^^^^  depends,  not  on  *'  charges/'  but  on  '*  value." 

(Maule,  J. :  The  Legislature  do  not  contemplate  specially  land 
being  let  at  a  rent.  Suppose  a  man  occupies  a  piece  of  land,  in 
respect  of  which  he  claims  to  vote  because  the  com  he  raises  upon 
it  is  worth  60«., — would  not  the  answer  be,  "  True ;  your  com 
fetches  50«.,  but  it  costs  you  SOs.  to  produce  it  ?  "  He  would  not 
liave  40«.  by  the  year  to  expend.  Manure  is  very  analogous  to 
"  reprises.") 

The  principle  upon  which  this  decision  must  depend   seems  to 
have  been  settled  in  three  cases  in  this  Court,  viz.  Copland  v. 
Bai-tUttd),  Lee  v.  Hutchinson  (2),  and  Beamish  v.  The  Overseers 
of  Stoke  (3).    In  the  last-mentioned  case,  an  allottee  of  three  shares 
in  a  building  society,  in  October,  1850,  purchased  freehold  land 
of  the  value  of  61.  per  annum.    The  amount  of  the  purchase- 
money  and  expenses  (84Z.  14^.)  was  advanced  to  him  by  the  society 
upon  mortgage  of  the  land  so  purchased.    By  the  rules  of  the 
society,  each  member  was  required  to  pay  Is,  6d.  weekly  for  each 
share,  and  to  execute  to  the  trustees  a  mortgage  to  secure  to  them 
the  sum  in  which  the  member  might  be  indebted  to  the  society, 
'*with  a  premium  for  prior  advance  equal  to  51.  per  cent,  per 
annum  upon  the  amount  advanced,  until  repaid,  and  such  sum, 
not-exceeding  2s.  6d.,  per  share  per  annum,  for  incidental  expenses, 
as  the  committee  should  think  fit," — such  mortgage  reserving  to 
the  trustees  a  power  of  sale,  in  case  the  member  should  fail  for 
[  •637  ]       twenty-six  weekly  meetings  *to  pay,  observe,  and  perform  all  or 
any  of  the  subscriptions,  payments,  covenants,  agreements,  and 
regulations  on  his  part  to  be  paid,  observed,  &c.    No  default  had 
been  made  in  the  payment  of  the  contributions  required  by  the 
rules ;  and  the  mortgagee  had  always  been,  and  still  remained,  in 
actual  possession  of  the  property.    The  amount  of  principal  money 
due  to  the  society  on  the  80th  of  January,  1851,  was  47/.  IDs.  Sd. 
The  weekly  contributions  of    Is.  6d.  per  share  (amounting  to 
111.  14s.  per  annum)  were  appropriated  by  the  society  thus, — 
8/.  18s.  in  part  liquidation  of  the  principal  mortgage  debt,  2/.  10s. 
for  premium  or  interest,  and  6s.  for  incidental  expenses.     It  was 
held,  that  these  contributions  constituted  a  "  charge  "  upon  the 

(1)  77  E.  B.  258  (6  C.  B.  18).  (3)  11  C.  B.  29 ;  2  Lutw.  Beg.  Cas. 

(2)  79  B.  B.  381  (S  C.  B.  16).  189. 
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land,  within  the  meaning  of  the  statute  8  Hen.  VI.  c.  7,  and  con-    Hamilton 
seqaently  that  the  mortgagor  was  not  possessed  of  an  estate  *'  of        ^^g, 
the  clear  yearly  value  of  408.  at  the  least,  above  all  charges.'' 

Melhr,  in  reply : 

In  Rex  V.  Ringwood  (i),  the  renting  an  acre  of  land  at  81. 
from  Easter  to  October,  for  planting  potatoes,  where  the  land 
had  been  previously  dug  by  the  landlord  for  that  purpose,  and 
would  not  liave  been  let  for  more  than  half  that  price  if  it  had  not 
been  dug,  was  considered  as  a  tenement  of  the  yearly  value  of  8Z., 
although  the  case  stated,  that,  in  a  common  way,  an  acre  of  such 
land  would  not  let  for  more  than  21.  If  the  cost  of  repairs  is  to  be 
deducted,  it  will  always  be  necessary  to  go  into  an  inquiry  as  to  the 
outgoings  in  that  respect  in  each  year. 

(Maule,  J. :  The  rent  is  only  an  ingredient  in  ascertaining  the 
value.  The  Revising  Barrister  may  take  into  consideration  what 
is  necessarily  spent  by  the  landlord  in  order  to  enable  him  to  get 
what  he  does.) 

The  case  does  not  find  the  value  of  the  land  as  a  fact. 

Jervis,  Ch.  J. :  [  638  ] 

It  seems  to  me  that  the  decision  of  the  Revising  Barrister  is  in 
substance  correct,  though,  if  we  were  bound  to  affirm  it  for  the  . 
reasons  he  gives,  we  possibly  miglit  hesitate.  The  real  question  to 
be  decided  is  not  as  to  the  meaning  of  the  word  *'  charges,"  in  the 
8  Hen.  VI.  c.  7  ;  for,  I  do  not  think  a  mere  voluntary  payment  can 
be  said  to  be  a  ''  charge."  But  the  other  point  arises,  which 
was  decided  in  the  case  of  Lee  v.  Hutchinson.  The  ques- 
tion is,  what  is  the  property  worth?  And  the  proper  way  to 
try  that,  is,  to  ascertain  what  a  tenant  would  give  if  he  himself 
expended  4/.  a  year  in  repairs.  The  Revising  Barrister  finds,  that, 
if  the  sum  expended  for  necessary  repairs  to  enable  the  owners  to 
obtain  the  rent  of  63/.  3«.  Id.  be  deducted,  the  share  of  each  is  of 
less  than  the  value  of  40«.  per  annum.  The  question  whether  or 
not  the  premises  are  of  the  yearly  value  of  40«.,  is  in  each  case  a 
question  of  fact,  to  be  determined  by  all  the  surrounding  circum- 
stances. Here,  the  Barrister  has  found  the  fact,  and,  I  think, 
correctly ;  and  therefore  his  decision  must  be  affirmed. 

(1)  1  M.  &  a  381. 
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B.It. 


Haviltok     Maclb,  J. : 

r. 

Ba<«.  I  concur  with  the  Lobd  Chief  Justice  in  thinking  that  the 

decision  of  the  Revising  Barrister  in  this  case  shoald  be  affirmed, 
for  the  reasons  I  gave  in  the  coarse  of  the  argument. 

Taufourd,  J.,  concurred. 

Decision  affirmed^  with  cosU. 


185J.  JOHN   COLLINS  v.  JOSHUA  THOMAS. 

A#r.  13. 

(12  C.  B.  639—641 ;  S.  C.  22  L.  J.  C.  P.  38 ;  17  Jur.  25  ;  2  Lutw.  lieg.  Gas.  21l».) 

T^C2!iX.        P^®  '^^^^  '"  ®-  2'  of  t^e  Representation  of  the  People  Act,  1832,  on  which 
this  case  was  decided,  were  repealed  by  48  &  49  Yict.  c.  3  :  see  s.  5  of  that  Acr.] 
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JOHN  LAMBERT  r.  The  OVERSEERS  of  ST.  THOMAS, 

NEW  SARDM. 

(12  C.  B.  &I2— 647 ;  S.  C.  22  L.  J.  C.  P.  31 ;  17  Jur.  3 ;  2  Lutw.  Beg.  Cas.  22? ; 

20  L.  T.  0.  S.  80.) 

A  notice  of  objection  to  a  county  voter,  under  the  Pailiamentary  Voters' 
Rt^stration  Act,  1843  (6  &  7  Vict.  c.  18),  s.  7,  in  the  following  form :  •*  Take 
notice  that  I  object  to  your  name  being  retained  in  the  list  of  voters  for  th^ 
parish  of  8t.  Thomas,  New  Sarum,  in  the  southern  division  of  the  county  of 
Wilts  '* :  Held,  a  8u£Bcient  compliance  with  Sched.  A.  No.  5(1),  there  bein^ 
no  other  list  to  which  the  notice  could  apply  than  the  list  of  oounty  voter>. 

John  Alford  Lush  objected  to  the  name  of  John  Lambert,  the 
appellant,  being  retained  on  the  St.  Thomas,  New  Sarum,  list  of 
voters  for  the  southern  division  of  the  county  of  Wilts.  The  facts 
of  the  case  were  as  follows  : 

The  said  John  Alford  Lush  had  duly  served  the  appellant  with  a 
notice  of  objection,  of  which  the  following  is  a  copy : 

"  To  Mr.  John  Lambert,  of  the  parish  of  Milford,  in  the  county 
of  Wilts. 

*'  Take  notice  that  I  object  to  your  name  being  retained  in  the 
list  of  voters  for  the  parish  of  St.  Thomas,  New  Sarum,  in  the 
southern  division  of  the  county  of  Wilts.  Dated,  this  24th  day  of 
August,  1852. 

(Signed)  "  John  Alford  Lush,  of  New  Street,  in  the 
parish  of  St.  Thomas,  New  Sarum,  on  the 
register  of  voters  for  the  parish  of  St.  Thomas, 
New  Sarum." 


(1)  Repealed  by  48  &  49  Vict  o.  15,  s.  17 :  see  now  that  Act  and  the  Eegi^- 
tration  Order,  1895.--J.  G.  P. 
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The  appellant  objected  to  the  validity  of  this  notice,  because  it     Lambebt 
was  not  according  to  the  form  numbered  5  in  the  Schedule  A.         xh'k 
annexed  to  the  6  &  7  Vict.  c.  18,  or  to  the  like  effect.  Ovkeseeb^ 


OP 


The  Eevismg  Barrister  held  the  notice  to  be  vahd ;  and,  upon    St.  Thomas, 
the  appellant  s  declining  to  prove  his  qualincation,  he  expunged  his 
name  from  the  St.  Thomas,  New  Sarum,  list  of  voters. 

If  the  Court  should  reverse  his  decision,  the  St.  Thomas,  *New       [  •<»43  ] 
Sarum,  list  was  to  be  amended  by  restoring  the  name  of  John 
Lambert,  thus:     "Lambert,  John;  Milford,  Wilts;  two  freehold 
houses,  High  Street." 

There  were  similar  objections  to  seven  other  voters,  whose 
appeals  were  consolidated  with  the  above. 

Wairen,  for  the  appellant : 
The  7tli  section  of  the  6  &  7  Vict.  c.  18,  requires  the  notice  of 
objection  served  upon  the  party  objected  to,  to  be  according  to  the 
form  numbered  5  in  Schedule  A.,  or  to  the  like  effect.  The  notice 
in  question,  it  is  submitted,  is  not  a  due  compliance  with  that 
direction,  inasmuch  as  it  is  ambiguous,  and  leaves  the  party  in 
doubt  as  to  whether  it  points  at  his  borough  or  his  county  vote. 
There  is  in  fact  no  such  list  as  *'  the  list  of  voters  for  the  parish  of 
St.  Thomas,  New  Sarum,  in  the  southern  division  of  the  county  of 
Wilts." 

(Jervis,  Ch.  J. :  Then,  the  party  could  not  have  been  misled 
by  the  notice.  He  is  to  look  at  the  substance  of  the  thing  :  Eaden 
V.  Coojyer  (2).) 

This  notice  clearly  is  not  in  the  form  required  by  the  Act.  Neither 
is  it  "  to  the  like  effect."  It  might  have  been  given' in  respect  of  his 
borough  vote.  He  might  have  come  prepared  to  defend  his 
borough  vote,  and  then  the  objector  might  have  turned  round  and 
attacked  his  county  vote. 

(Jervis,  Cb.  J. :  The  case  does  not  state  that  the  party  has  a 
vote  for  the  borough.) 

If  the  fact  be  material,  the  Court  will  probably  send  the  case  back 
to  be  amended  in  this  respect.  In  Allen  v.  House  (2),  in  a  borough 
where  two  lists  are  made  out  by  the  Overseers,  one  of  the  parties 

(I)  87  H.  Pt.  551  (11  C.  13.  18).  (2)  7  Man.  &  G.  157  ;  8  Scott,  N.  B. 

987 ;  1  Lutw.  Beg.  Ca?.  2o5, 
R.R. — VOL.  XCII.  52 
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Lambbst  entitled  to  be  registered  under  the  2  Will.  IV.  c.  45,  s.  27,  the 
The  other,  of  potwallers,  a  notice  of  objection  to  the  name  of  a  party 
Otkmbbkb  i^ing  retained  "  on  the  list  of  persons  entitled  to  vote  as  house- 
ST.  Thom AR,  holders  in  the  election,"  &c.,  was  held  sufficient,  thoagh  the  words 
"  as  householders  "  *do  not  occur  in  the  form  given  by  the  statute 
6  &  7  Vict.  c.  18 ;  it  not  appearing  that  the  party  could  have  been 
inconvenienced  or  misled  by  the  introduction  of  those  words.  But 
TiNDAL,  Ch.  J.,  said,  that,  "  if  the  insertion  of  those  words  could 
by  possibility  have  misled  the  party  objected  to,  then  the 
notice,  not  being  in  strict  compliance  with  the  form  given  in 
the  Act,  would  have  been  bad."  In  Eidsjorth  v.  Farrer{\\ 
in  a  notice  of  objection  under  the  17th  section  of  the  6  &  7 
Vict.  c.  18,  the  objector  was  described  as  •'B.  F.  of  Ac,  on  the  list 
of  voters  for  the  borough  of  L. ; "  the  register  of  voters  for 
the  borough  of  L.  consisting  of  four  separate  lists,  viz.  one  of  1(M. 
hoaseholders  for  each  of  three  townships  comprised  in  it,  and  one 
of  the  freemen  of  the  borough  :  the  objector's  name  was  on  the  last- 
mentioned  list  only :  and  it  was  held,  that  he  was  insufficiently 
described  in  the  notice,  and  that  the  inaccuracy  of  description  was 
not  cured  by  the  101st  section.  So,  in  WooUttt  v. Davis  (2),  in  a  notice 
of  objection,  the  place  of  abode  of  the  objector  was  described  as  "  The 
Oaks  "  (without  the  addition  of  any  parish,  township,  or  other 
district),  "  on  the  register  of  voters  for  the  parish  of  St.  W. :  *'  in 
the  list  of  voters  for  the  parish  of  St.  W.,  the  objector's  place  of 
abode  was  described  as  "  St.  W.,"  and  his  qualifying  property  as 
'*  The  Oaks ;  "  and  it  was  held  that  the  description  was  insufficient, 
and  could  not  be  aided  by  a  reference  to  the  list  of  voters,  so  as 
to  show  that  the  place  called  ''  The  Oaks  "  was  in  the  parish  of 
St.  W. ;  and  that  the  objection  was  not  removed  by  the  finding  of 
the  Bevising  Barrister  that  the  place  referred  to  was  in  fact  in  the 
parish  of  St.  W.  Wilde,  ,Ch.  J.,  in  delivering  the  judgment  of  the 
Court,  said :  *'  We  are  of  opinion  that  no  notice  can  be  deemed  to 
be  in  the  form  or  to  the  effect  required  by  the  statute,  which  does 
[  *(H5  J  not  in  Itself  embrace  *a  sufficient  statement  of  the  place  of  abode. 
We  think  it  is  contrary  to  the  meaning  and  intent  of  the  L^isla- 
ture,  that  the  party  receiving  the  notice  should  be  compelled  to 
take  trouble,  and  to  resort  to  other  sources  than  the  notice  itself,  in 
order  to  obtain  the  necessary  information  as  to  such  place  of 
abode." 

(1)  4  C.  B.  9 ;  1  Lutw.  Beg.  Cas.  517.  (2)  4  C.  B.  1 15  ;  1  Lutw.  Beg.  C*«. 

607. 
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(Talfourd,  J. :  In  the  two  last-mentioned  cases  the  inaccuracy     Lambebt 
was  in  the  description  of  the  objector ;  the  notice  did  not  show        thb 
with  sufficient  certainty  that  he  was  a  person  entitled  to  object.) 


GVBBSKKBS 
OP 

Bt.  Thom  as, 
New  Sabum. 


They  show  how  important  the  Court  considered  it  to  hold  these 
notices  to  a  strict  compliance  with  the  Act.  In  Reg.  v.  The  Mayor 
and  Assessors  of  Harwich  (i),  a  notice  of  objection  served  upon  a 
burgess,  to  his  name  being  retained  on  the  list  of  burgesses,  in  the 
following  form :  "  I  hereby  give  you  notice  that  I  object  to  your  name 
being  retained,"  &c.,  was  held  by  Crompton,  J.,  to  be  no  compliance 
with  the  5  &  6  Will.  IV.  c.  76,  s.  17,  and  the  form  in  Sched.  D. 
No.  8,  because  it  did  not  contain  "  the  description  of  the  person 
objected  to,  as  described  in  the  burgess-list  "  (2). 

Jervis,  Ch.  J. : 

It  seems  to  me  that  the  Eevising  Barrister  has  decided  correctly, 
and  that  the  voter  was  bound  to  prove  his  qualification.  The  7th 
section  of  the  6  &  7  Vict.  c.  18,  does  not  say  that  the  notice  of 
objection  shall  be  in  any  precise  form,  but  that  it  shall  be  ''  accord- 
ing to  the  form  numbered  5  in  Schedule  A.,  or  to  the  like  effect." 
Here,  the  notice,  instead  of  saying  "in  the  St.  Thomas,  New  Sarum, 
list  of  voters  for  the  southern  division  of  the  *county  of  Wilts,"  l  *^^^  I 
,  says,  "  in  the  list  of  voters  for  the  parish  of  St.  Thomas,  New 
Sarum,  in  the  southern  division  of  the  county  of  Wilts."  That  is 
in  substance  the  same  thing.  Is  it  not  expressly  within  the  pro- 
vision in  the  101st  section,  **  that  no  misnomer  or  inaccurate 
description  of  any  person,  place,  or  thing  named  or  described  in 
any  schedule  to  this  Act  annexed,  or  in  any  list  or  register  of 
voters,  or  in  any  notice  required  by  this  Act,  shall  in  any  wise 
prevent  or  abridge  the  operation  of  this  Act  with  respect  to 
such  person,  place,  or  thing,  provided  that  such  person,  place,  or 
thing  shall  be  so  denominated  in  such  schedule,  list,  register,  or 
notice,  as  to  be  commonly  understood?"  Could  this  person  do 
otherwise  than  understand  from  the  notice  here  given,  that  it 
pointed  at  the  list  of  voters  for  that  division  of  the  county  where 
his  vote  was  ?    It  was  a  question  for  the  Bevising  Barrister  whether 

(1)  16  Jur.  995.  like  effect,"  in  s.  17 ;  Lord  Campbell 

(2)  But  see  Beg.  y.  The  Mayor  and  saying,  **  This  notice  gives  all  the 
J^8€88or8  of  Harwich,  17  Jur.  914,  information  which  the  Legislature 
where  a  similar  notice  was  held  by  the  intended  to  be  given  by  the  form 
full  Court  to  be  sufficient,  inasmuch  No.  '6,  Sched.  D.,  and  is  thet^efore  '  to 
as  it  satisfied    he  words  *'or  to  the  f he  like  effect.' ** 
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Laxbcst 
Tbb 


On 


or  not  tlie  notice  was  such  as  could  possibly  mislead.    He  has 
decided,  and  I  think  correctly,  that  it  was  not. 


OF 


<T.  Thomas,    Maule,  J. : 


[•«I7 


1  think  also  this  is  a  notice  to  the  like  effect  with  that  which  is 
given  in  the  schedule  to  the  Act.  Bat,  if  there  were  any  doabt 
about  that,  I  think  we  should  be  stripping  the  provision  in  the 
101st  section  of  all  practical  effect,  if  we  were  to  hold  it  not  to  be 
applicable  to  sach  a  case.  What  is  the  notice  required  by  the  Act? 
It  is, — "  Take  notice,  that  I  object  to  your  name  being  retained  in 
(here  insert  the  name  of  the  parish)  list  of  voters  for  the  county 

of (or,  for  the riding,  Ac.) "  What  is  the  notice  given? 

It  is, — "Take  notice  that  I  object  to  your  name  being  retained 
in  the  list  of  voters  for  the  parish  of  St.  Thomas,  New  Sarum, 
in  the  southern  division  of  the  county  of  Wilts."  Can  you  give 
any  effect  at  all  to  this  notice,  without  understanding  it  to  say 
that  the  vote  which  is  objected  to  is  in  the  county  list  ?  There  is 
no  other  list  ♦to  which  the  description  could  apply.  This  is  precisely 
one  of  the  cases  the  101st  section  was  designed  to  meet. 


Taufourd,  J.,  concurred. 


Decision  affirmed^  with  costs. 


1852. 
yor.  17. 

Leicexterithire, 

Dirimm. 

[647] 


RICHARD   BEESON  v.  JOHN  BURTON  (1). 

(12  C.  B.  647—660;    S.  C.  22  L.  J.  C,  P.  33;   2  Lutw.  Beg.  Cas.  225;   20 

L.  T.  O.  S.  111). 

By  a  local  Act,  8  &  9  Yict.  c.  vi.,  the  resident  freemen  of  a  borough  were 
impowered  to  elect  from  their  body  a  certain  number  of  deputies  to  act  for 
them  in  the  management  of  "  the  freemen's  allotments ;  "  and  the  Sth 
section  of  the  Act  impowered  the  deputies  to  divide  cei-tain  of  the  lands  into 
small  allotments  among  the  resident  freemen  desiring  to  become  occupiers 
thereof,  at  a  small  annual  rent, — **  the  allotments  to  be  held  respective! j'  by 
each  resident  freeman  desiring  to  become  the  occupier  obtaining  possession 
thereof,  so  long  as  he  shall  be  willing  to  hold  the  same,  and  shall  i>ay  the 
annual  rent,  and  conform  to  the  orders  and  regulations  to  be  made  from 
time  to  time  by  the  said  deputies."  By  subsequent  sections,  the  lands  in 
question  wei-e  vested  absolutely  in  the  deputies  for  the  time  being,  in  trust 
for  the  resident  freemen,  with  power  to  sell  the  same,  with  the  consent  of 
the  major  part  of  the  fieemen  assembled  at  a  meeting  convened  for  that 
purpose ;  and  a  power  of  re-entry  was  i-eserved  to  the  deputies,  in  case  any 
freeman  should  bo  in  arrear  of  rent  for  his  allotment  for  fourteen  davs,  or 


(1)  Seo  Fenne  v.  Scoti  (1871)  L.  E. 
C.  P.  202,  41  L.  J.  C.  P.  20;  Aeh- 


tvorth  V.  Hopper  (1S75)  1  C.  P.  D.  ITS, 
45  L.  J.  C.  P.  99. 
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should  fail  to  conform  to  the  provisions  of  the  Act,  or  the  rules  to  be  made 
by  the  deputies : 

Held,  that  each  allottee  had  a  freehold  estate  *•  of  an  uncertain  duration," 
in  his  allotment,  which  entitled  him  to  vote  in  the  election  of  members  for 
the  borough. 

The  names  of  John  Barton   and   twenty-eight  other  persons 
claiming  under   similar   circumstances,   appeared  on   the   list  of 
persons  claiming  to  be  entitled   to  vote  in  the  election   of  any 
knight  of  the  shire  for  the  southern  division  of  the  county  o 
Leicester,  and  were  all  duly  objected  to  by  the  appellant. 

The  said   John  Burton   appeared   on  the  list  of  claimants,  as 
follows : 


Name  of  Voter. 


Burton,  John 


Place  of  AbcMie. 


Nature  of 
Qualiflcatfon. 


3,  Huymarket.  .  Freehold  interest 
I  in  building  and 
I      land. 


street,  &c.,  where  the  property 
in  i>ltuate,  &c. 


Onroad,  T.  Freeman's 
Common. 


John  Burton  is  a  resident  freeman  of  the  borough  of  Leicester, 
and  possessed  of  an  allotment  of  land  under  *the  provisions  of  a 
private  Act  of  Parliament,  8  &  9  Vict.  c.  vi.,  intituled  "  An  Act  to 
repeal  so  much  of  an  Act  for  inclosing  lands  in  or  near  the  borough 
of  Leicester,  as  relates  to  the  regulation  and  management  of  the 
freemen's  allotments,  and  to  make  other  provisions  in  lieu  thereof.'' 
By  this  Act,  which  was  annexed  to  and  formed  part  of  the  case, 
the  resident  freemen  are  impowered  to  elect  from  their  own  body  a 
certain  number  of  deputies  to  act  for  them  in  the  regulation  and 
general  manngement  of  the  freemen*s  allotments. 

The  8th  section  impowers  the  deputies  to  take  possession  of  the 
lands  comprised  in  the  first  schedule  of  the  Act  (of  which  lands  the 
allotment  of  the  present  claimant  forms  a  part),  and  break  up  the 
whole  or  such  parts  thereof  as  to  them  shall  seem  expedient,  and 
apportion  and  divide  the  same  when  so  broken  up  into  small  allot- 
ments, not  exceeding  five  hundred  yards  each,  among  the  resident 
freemen  desiring  to  become  occujiiers  thereof,  at  an  annual  rent  to 
be  fixed  at  the  discretion  of  the  deputies,  but  not  exceeding  one 
farthing  for  every  square  yard,  nor  less  than  one  shilling  for  every 
hundred  yards;  the  allotments  to  be  held  respectively  by  each 
resident  freeman  desiring  to  become  the  occupier,  and  obtaining 
possession  thereof,  so  long  as  he  thall  be  willing  to  hold  the  same, 
and  shall  pay  the  annual  rent,  and  conform  to  the  orders  and 
regulations  to  be  made  from  time  to  time  by  the  said  deputies. 


Beeso:^ 

r. 
Burton. 


[ ♦648  ] 
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Bkmov  By  the  16th  section,  all  the  lands  comprised  in  the  two  scbedoles 

BuBTox.  0^  ^b®  ^^^  A^o  vested  absolutely  in  the  deputies  for  the  time  being, 
in  trust  for  the  resident  freemen. 

By  the  17th  section,  the  deputies  have  power  to  dispose,  by 
absolute  sale,  of  all  or  any  part  of  ihe  allotment  comprised  in  the 
first  schedule  of  the  Act,  freed  and  discharged  from  all  right,  claim, 
and  interest  of  the  resident  freemen,  but,  by  the  22nd  section,  no 
[  *649  ]  sale  is  to  be  ^effected  under  the  powers  of  the  Act,  without  the 
consent  of  the  major  part  of  the  freemen  assembled  at  a  public 
meeting,  to  be  convened  and  conducted  in  the  manner  directed  by 
this  section. 

By  the  82nd  section,  in  case  any  freeman  shall  be  in  arrear  of 
rent  for  his  allotment,  for  the  space  of  fourteen  days,  or  shall  not 
conform  to  the  provisions  of  the  Act,  or  the  orders,  rules,  and 
regulations  to  be  made  by  the  deputies,  the  said  deputies  may 
re-enter  such  allotment,  and  by  force  evict  and  dispossess  such 
freeman. 

The  claimant  has  erected  buildings  on  the  land  allotted  to  him, 
which  land  and  buildings  are  above  the  value  of  40s.  above  all 
charges. 

It  was  contended,  on  the  part  of  the  appellant,  that  the  claimant 
had  no  freehold  interest  in  his  allotment :  but  the  Revising  Barrister 
decided  that  he  had,  and  inserted  his  name  accordingly  on  the  list 
of  voters  for  the  parish  of  St.  Mary,  Leicester. 

The  cases  of  Thonia$  Archer^  and  twenty-seven  other  persons 
whose  claims  depended  on  the  same  point,  were  consolidated  with 
the  principal  case. 

W.  E.  Cox,  for  the  appellant : 

By  an  Act  of  44  Geo.  III.  c.  16,  certain  common  able  lands  of 
the  borough  of  Leicester  were  authorized  to  be  allotted  to  the 
resident  freemen  and  widows  of  freemen.  By  a  subsequent  Act, 
of  8  &  9  Vict.  c.  vi.  (private),  passed  for  the  purpose  of  repealing  the 
former  Act,  and  reciting,  amongst  other  things,  an  indenture  of 
the  4th  of  February,  1842,  made  between  the  mayor,  aldermen,  and 
burgesses  of  Leicester,  of  the  first  part,  and  certain  persons  therein 
described  as  being  deputies  duly  appointed  under  the  44  Geo.  III. 
c.  16,  to  act  on  behalf  of  the  freemen  of  the  borough  of  Leicester, 
resident  within  the  town  and  borough,  or  the  precincts  or  liberties 
thereof,  and  the  widows  of  freemen  of  the  said  borough  during  their 
{  *^A0  j       widowhood,  and  being  ^resident  as  aforesaid,  of  the  second  part. 
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whereby  certain  land  in  Leicester  was  conveyed  to  the  parties  of       bbbson 
the  second  part,  upon  certain  trusts ;  and  further  reciting,  that      bdrtok 
''  the  resident  freemen  and  freemen's  widows  of  the  said  borough  of 
Leicester  have  considerably  increased  in  numbers  since  the  passing 
of  the  44  Geo.  III.  c.  16,  and   the  majority  of  them  are  poor 
persons,  and  have  no  commonable  cattle  to  depasture  on  the  said 
allotments,  closes,  or  pieces  of  land,  and  therefore  can  derive  no 
benefit  or  advantage  therefrom  in  the  way  the  same  are  now  used, 
occupied,  and  enjoyed ;  and  that  it  would  be  of  much  greater  and 
more  general  benefit  and  advantage  to  the  larger  portion  of  the 
said  resident    freemen    and    freemen's   widows  entitled  to  such 
common  of  pasture  in  or  over  the  said  allotments,  closes,  and 
lands,  as  aforesaid,  and  especially  to  the  poorer  classes  thereof,  if 
certain  parts  of  the  same  allotments,  closes,  and  lands  were  broken 
up  and  parcelled  out  into  small  allotments,  for  the  purpose  of  being 
let  to,  and  occupied  as  garden-ground  by,  such  of  the  said  resident 
freemen  and  freemen's  widows  not  exercising  such  common  of 
pasture,  as  may  be  desirous  to  take  and  occupy  the  same,  at  a 
small  rent,  and  otherwise,  as  hereinafter  mentioned,  and  if  the 
said  deputies   for  the  time   being  were  empowered  to  sell  such 
allotments,  closes,  and  lands,  or  part  thereof,  and  to   purchase 
other  lands  with   the  moneys  arising  therefrom,  and  also  with 
the  moneys  now  in  their  hands,  and  which  are  nov/  or  may 
hei*eafter  come  under  their   management   and  control,  and  also 
to   build   and   endow  cottages    for    the    use   and    benefit  of  the 
most  aged   of   the   resident    freemen    and    freemen's   widows  of 
the  said  borough,  as  hereinafter   mentioned," — the  44  Geo.    IIL 
c.  16,  was  in  part  repealed.    By  s.  8,  the  deputies  were  impowered 
to  apportion  and  divide  the  land  in  question  *'  into  small  allot- 
ments or  parcels  not  exceeding  five  hundred  yards  square  each, 
and  to  make  all  such  fences,  roads,  and  *ways  as  they  may  deem       [  *65i  ] 
necessary  or  expedient,  such  allotments   or  parcels  to  be  made 
or  set  out  in  such  sizes  or  quantities,  to   such   an   extent,  and 
in  such  manner,  as  that  every  resident  freeman   and  freeman's 
widow   (not  exercising   common   of   pasture  as   hereinafter  men- 
tioned) who  shall,  within  the  period  of  two  calendar  months  next 
after  the  passing  of  this  Act,  send  in  or  deliver  to  the  deputies 
for  the  time  being,  or  to  their  clerk,  a  notice  or  claim  in  writing, 
requiring  or  asking  for  one  of   such  allotments  or  parcels,  and 
desiring  to  become  the  occupier  thereof,  shall  and  may  have  and  be 
entitled  to  the  same,  of  such  size  or  extent,  at  such  yearly  rent,  in 
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Beesok  such  situation,  and  upon  such  terms  and  conditions,  as  the  said 
BuBTON.  deputies  shall  in  tlieir  discretion  think  fit  and  determine,  but  so 
that  no  such  allotment  shall  contain  a  greater  quantity  than  five 
hundred  yards  square  ;  and  every  such  allotment  or  parcel  shall  be 
let  at  an  annual  rent,  to  be  fixed  at  the  discretion  of  the  said 
deputies,  but  not  exceeding  one  farthing  for  every  square  yard,  nor 
less  than  one  shilling  for  every  one  hundred  square  yards  ;  and  the 
same  allotments  or  parcels  shall  be  respectively  held  by  each  resi- 
dent freeman  and  freeman's  widow  so  desiring  to  become  the 
occupier,  and  obtaining  possession  thereof,  so  long  as  he  or  she  shall 
be  willing  to  hold  the  same,  and  shall  pay  the  annual  rent  to  be 
fixed  or  reserved  for  the  same,  and  shall  conform  to  and  observe 
the  orders,  rules,  and  regulations  from  time  to  time  to  be  made 
concerning  the  same  by  the  said  deputies."  By  s.  15,  the  lands 
were  "absolutely  vested  in  the  deputies  for  the  time  being 
appointed  in  pursuance  of  the  directions  of  this  Act,  and  their 
successors,  for  ever,  in  trust  for  the  said  resident  freemen  and  free- 
men's widows  of  the  said  borough,  according  to  and  under  and 
subject  to  the  powers  and  authorities,  rules,  and  regulations  in  this 
Act  contained  or  authorised  to  be  made :  and  the  said  deputies  and 
[  *6'>2  ]  their  successors  shall  and  may,  and  they  are  *hereby  impowered  to 
accept,  take,  and  hold,  in  the  nature  of  a  body  corporate,  for  the 
purposes  of  this  Act,  all  such  closes,  lands,  and  heredilamenls,  so 
hereby  vested  in  them  as  aforesaid."  By  s.  16,  the  deputies  were 
impowered  to  purchase  other  lands,  to  be  conveyed  to  and  vested  in 
them  subject  to  the  provisions  of  this  Act.  By  s.  17,  they  were 
impowered,  "w^hen  and  so  often  as  may  be  thought  expedient,  to 
dispose  of  and  convey,  by  way  of  absolute  sale,  all  or  any  part  or 
parts  of  the  said  allotments,  lands,  and  hereditaments  comprised  or 
specified  in  the  first  schedule  to  this  Act  (the  lands  now  in  ques- 
tion), and  also  any  part  or  parts  of  the  lands,  tenements,  or  here- 
ditaments which  shall  or  may  be  purchased  in  pursuance  of  the 
power  or  direction  for  that  purpose  hereinbefore  (s.  16)  contained, 
with  their  respective  appurtenances,  and  the  inheritance  thereof,  in 
fee-simple  (freed  and  discharged  from  all  right,  claim,  and  interest 
whatsoever  of  the  said  resident  freemen  and  freemen's  widows  for 
the  time  being,  and  of  every  person  and  persons  claiming  under  or 
in  trust  for  them,)  unto  any  person  or  persons  whomsoever,  for 
such  price  or  prices  in  money  as  to  them  the  said  deputies  shall 
seem  reasonable  or  competent  in  that  behalf, — subject,  neverthe- 
less, to  such  consent  as  hereinafter  mentioned."    By  s.  22,  it  is 
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provided  that  no  such  sale  shall  be  made  "  without  the  previous  beeson 
consent  of  the  major  part  of  the  said  freemen  and  freemen's  widows  burton, 
resident  as  aforesaid,  and  to  be  present  and  assembled  at  a  public 
meeting  to  be  called  for  that  purpose/'  by  advertisement  in  the 
local  papers.  Section  23  provides  for  the  application  of  the  moneys 
received.  Section  24  directs  the  appropriation  of  a  portion  of  the 
fund  to  the  building  and  endowment  of  cottages,  under  certain 
regulations.  Section  25  provides  for  the  occupation  of  such 
cottages :  **  Provided  always,  that  every  resident  freeman  or  free- 
man's widow  who  shall  obtain  any  such  cottage  as  aforesaid,  shall 
be  "^en titled  to  keep  and  retain  possession  thereof  rent-free,  and  to  [*653} 
receive  such  weekly  allowance  as  aforesaid  (s.  24),  during  such  time 
and  so  long  only  as  he  or  she  shall  actually  and  bond  fide  live  and 
reside  therein,  and  shall  not  underlet  or  otherwise  part  with  the  same, 
or  the  use  or  possession  thereof,  or  of  any  part  thereof,  to  any  other 
person  or  persons  whomsoever ;  and,  in  case  any  such  freeman  or  free- 
man's widow  shall  underlet  or  otherwise  part  with  the  possession  of 
any  such  cottage  as  shall  be  so  let  to  him  or  her,  or  shall  cease  to  live 
and  reside  therein,  or  shall  not  conform  to  the  rules  and  regulations 
to  be  from  time  to  time  made  by  the  said  deputies  for  the  well 
government  and  good  conduct  of  the  inmates  of  such  cottages,  or 
in  case  any  inmate  shall,  in  the  opinion  of  the  said  deputies,  be 
guilty  of  any  gross  misconduct  or  disobedience  to  the  said  rules, 
then  and  in  every  or  any  of  such  cases  it  shall  be  lawful  for  the 
deputies  for  the  time  being,  or  for  any  person  or  persons  for  that 
purpose  to  be  duly  authorised  by  them  at  any  meeting  to  be  held 
under  or  by  virtue  of  the  provisions  of  this  Act,  after  having  given 
to  such  inmate,  or  left  at  the  cottage  then  or  then  lately  occupied 
by  him  or  her,  a  notice  in  writing,  signed  by  the  chairman  of  the 
said  deputies,  or  by  any  two  of  the  deputies  for  the  lime  being, 
demanding  possession  thereof,  and  default  shall  be  made  by  such 
inmate  in  giving  up  such  possession  for  the  space  of  fourteen  days 
next  after  such  notice  shall  have  been  so  given  or  left  as  aforesaid, 
to  enter  into  and  take  possession  of  the  cottage  then  occupied  or 
then  lately  occupied  by  any  such  freeman  or  freeman's  widow  who 
shall  so  underlet  or  cease  to  reside,  or  shall  not  conform,  or  who 
shall  be  guilty  of  any  such  misconduct  or  disobedience  as  afore- 
said, and  by  force  to  expel  and  dispossess  such  freeman  or  freeman's 
widow,  and  every  or  any  other  occupant  or  occupants,  and  his,  her, 
or  their  goods  and  chattels  therefrom,  and  thenceforth  to  withdraw 
*iind  stop  the  weekly  allowance  which  was  previously  payable  to      [-So* 
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BEE80N  BQcb  freeman  or  freeman's  widow  as  tenant  of  sach  cottage,  but 
BuKTOK.  subject,  nevertheless,  as  to  the  whole  of  the  matters  lastly  herein- 
before contained,  to  an  appeal  to  the  justices  of  the  peace  for  the 
said  borough  of  Leicester  as  hereinafter  (s.  46)  mentioned  and  pro- 
vided for."  Section  28  impowers  the  deputies  "  from  time  to  time 
to  make  any  such  orders,  rules,  and  regulations,  subject  to  the 
provisions  of  this  Act,  as  to  tliem  shall  seem  fit  and  expedient,  for 
the  well  government  and  good  conduct  of  the  inmates  and  occupiers 
of  the  said  cottages,  and  for  the  division,  inclosure,  allotment,  and 
general  management  of  Ihe  said  lands  hereby  authorised  or  directed 
to  be  allotted  or  inclosed  in  small  parcels  as  aforesaid,  and  for  the 
mode  and  manner  of  holding  and  letting  the  same,  and  the  rents 
to  be  paid  for  the  same,"  &c.  And  section  82  gives  the  deputies,  in 
addition  to  the  usual  powers  of  landlords,  the  like  powers  for 
recovering  rents  of  allotments  as  overseers  have  for  the  recovery  of 
the  poor-rates ;  and  enacts,  that,  "  in  case  any  such  freeman  or 
freeman's  widow  shall  at  any  time  be  in  arrear  for  the  payment  of 
his  or  her  rent  for  tlie  allotment  or  inclosure  to  be  let  to  him  or 
her  as  aforesaid,  or  any  part  thereof,  for  the  space  of  fourteen  days 
next  after  the  same  shall  become  due,  or  shall  not  conform  to  the 
provisions  of  this  Act,  or  to  the  orders,  rules,  and  regulations  to  be 
made  by  the  said  deputies  relative  thereto,  as  hereinbefore  men- 
tioned, then  and  in  either  of  such  cases  it  shall  be  lawful  for  the 
said  deputies  or  their  officers,  or  others  to  be  thereunto  authorised 
by  them,  or  any  three  or  more  of  them,  to  re-enter  into  every  such 
allotment  or  inclosure,  and  by  force  to  evict  and  dispossess  such 
freeman  or  freeman's  widow,  and  every  other  person  or  persons, 
therefrom,  upon  such  notice,  and  in  such  way  and  manner,  and 
subject  to  such  appeal  as  hereinbefore  (s.  25)  and  hereinafter  (s.  46) 
[  655  ]  mentioned  *with  respect  to  the  said  cottages."  The  Bevising 
Barrister  rested  his  decision  in  this  case  upon  the  principles  laid 
down  in  the  cases  of  Davis  v.  Waddington  (i),  Simjyson  v.  Wilkin^ 
son  (2),  and  Ashmore  v.  Lees  (8).  In  the  former  of  these  cases,  the 
trustees  of  an  almshouse  were  impowered  by  letters-patent  of 
incorporation  to  appoint  and  remove  twenty-four  inmates,  **  toties 
quoties  sibi  conveniens  fore  videbiUir : "  and  it  was  held,  that  the 
inmates  appointed  under  this  power,  did  not  take  an  estate  for 
life  in  the  property  enjoyed  by  them  as  such  inmates,  and  were 
therefore  not  entitled  to  be  registered  as  freeholders.     The  ground  of 

(1)  G6  R.  R.  659  (7  Man.  &  G.  37).  (3)  2  C.  B.  31 ;   1  Lutw.  Reg.  Cas. 

(2)  66  R.  R.  667  (7  Man.  &  G.  50).         337. 
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the  decision  there  was,  that  the  trustees  had  power  to  remove  the       bebson 
inmates  at  tlieir  pleasure.  Hvviov. 

(Jbbvis,  Ch.  J. :  Here,  the  freemen  are  to  hold  so  long  as  they 
please,  provided  they  pay  the  rent,  and  conform  to  the  regulations : 
the  deputies  have  no  power  to  turn  them  out,  unless  they,  by  the 
majority,  are  consenting  parties.) 

The  whole  scope  of  the  Act  is  inconsistent  with  their  taking  a 
freehold  interest. 

(Mauls,  J. :  What  interest  do  you  say  they  took  ?) 

A  tenancy  at  will. 

(Maule,  J. :  At  whose  will  ?) 

The  will  of  the  deputies,  with  the  consent  of  the  majority  of  the 
freemen, — and  that  notwithstanding  the  tenants  might  have 
observed  all  the  conditions  of  their  holding.  It  is  of  the  very 
essence  of  a  freehold,  that  it  should  be  held  without  being  subject 
to  the  will  of  anybody. 

(Maulb,  J.,  referred  to  Co.  Litt.  42  a,  where  it  is  said,  that,  **  if  a 
man  grant  an  estate  to  a  woman  dum  solafueiit,  or  durante  viduitate, 
or  quamdiu  se  bene  gesserit,  or  to  a  man  and  a  woman  during  coverture, 
or  as  long  as  the  grantee  dwell  in  such  a  house,  or  as  long  as  he 
pay  lOZ.,  &c.,  or  until  the  grantee  be  promoted  to  a  benefice,  or  for 
any  like  uncertain  time,  which  time,  as  Bracton  saith,  *is  tempus  [  666  | 
indetenninatum  :  in  all  those  cases,  if  it  be  of  lands  or  tenements, 
the  lessee  hath  in  judgment  of  law  an  estate  for  life  determinable, 
if  livery  be  made ;  and,  if  it  be  of  rents,  advowsons,  or  any  other 
thing  that  lie  in  grant,  he  hath  a  like  estate  for  life  by  the  delivery 
of  the  deed,  and  in  count  or  pleading  he  shall  allege  the  lease,  and 
conclude,  that,  by  force  thereof,  he  was  seised  generally  for  term  of 
his  life.") 

In  Simpson  v.  Wilkinson  the  bedesmen  were  not  removable  at 
pleasure,  and  therefore  were  held  to  have  a  freehold.  In  Ashmore 
V.  Lees^  as  in  Dacis  v.  Waddington,  the  inmates  of  the  hospital  were 
held  not  entitled  to  such  an  estate  as  to  give  them  a  vote. 
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Beeson  G.  HayeSy  for  the  respondent: 

r. 

BuBTosr.  The  nature  and  quality  of  the  interest  these  claimants  have^ 

depends  upon  the  Act  of  Parliament.  The  various  sections  which 
have  been  referred  to  show  that  their  estate  is  not  determinable  at 
the  mere  will  of  the  delegates,  who  may  be  called  the  grantors :  and 
the  11th  section  obviously  contemplates  the  death  of  the  occupier 
as  the  ordinary  determination  of  his  estate.  The  decision  in  Dca:U 
V.  Waddington  proceeded  upon  the  ground  that  the  party  granting 
the  estate  had  an  arbitrary  power  of  detennining  it,  and  therefore 
the  grantee  had  no  freehold. 

(Maule,  J. :  The  inmate's  right  to  stay  in  the  almshouse  was 
dependent  on  the  will  of  the  persons  who  placed  him  there.) 

The  authorities  upon  this  subject  are  all  collected  in  Serjeant 
Manning*s  note  to  Wynne  v.  Wynne  (i),  where  it  is  said  that  *'  any 
interest  in  land  of  an  uncertain  duration  (though  not  expressed  to 
be  for  life),  determinable  by  matter  subsequent,  which  (per 
Brooke,  J.,  M.  14  Hen.  YIIL,  fo.  13  a)  is  the  subject  of  human 
agency  (as,  where  it  is  determinable  at  the  will  of  a  stranger), 
constitutes  a  freehold  for  life :  *'  for  which  the  learned  Serjeant 
[  •J57  ]  cites  a  great  number  *of  authorities,  beginning  with  Bracton,. 
lib.  iv.,  tract  i.,  c.  28,  fo.  207  a,  and  ending  with  Preston  on  Estates,. 
405.  Appended  to  the  case  of  Davis  v.  Waddington  is  a  very 
learned  note  by  the  same  author  (2),  the  general  scope  of  which  is,, 
to  show  that  the  Court  rather  strained  the  law  in  the  principal  case. 
The  result  of  the  authorities  referred  to  in  that  note,  is,  that,  where 
the  interest  is  determinable  at  the  will  of  the  grantor,  it  is  a  mere 
estate  at  will ;  but,  where  it  is  made  to  depend  upon  the  will  of  the 
grantee,  or  the  uncertain  act  of  a  stranger,  the  law  considers  it 
as  an  estate  for  life.  That  is  in  conformity  with  the  rule  laid 
down  in  Co.  Litt.  42  a.  And  see  1  Cruise  Dig.  102.  Here,  there 
is  an  uncertain  event  which  may  put  an  end  to  the  esttite,  viz.  a 
sale  of  the  land  ;  but  the  22nd  section  of  the  Act  expressly  provides 
that  that  shall  only  take  place  with  the  consent  of  the  majority  of 
the  resident  freemen, — which  practically  is,  with  the  consent  of  the 
occupier  himself:  and  that  is  no  more  than  a  condition  which  is 
annexed  to  every  estate.  This,  then,  not  being  an  estate  for  years,, 
nor  an  estate  at  will  (not  being  at  the  will  of  both  parties,  M. 
14  Hen.  VIII.,  fo.  14  a)  can  be  no  other  than  an  estate  of  freehold. 

(1)2  Man.  &  G.  19  («).  (2)  66  B.  R.  666—670  (7  Man.  &  G,  44^49). 
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It  is  an  estate  of  an  uncertain  tenure,  which  may  enure  for  the  Bbeson 
life  of  the  party.  The  case  of  Simpson  v.  Wilkinson  explains  the  burton. 
grounds  of  the  decision  in  Dai'is  v.  Waddington.  In  the  subse- 
quent case  of  Ash  more  v.  Lees  the  trustees  had  no  arbitrary  power 
of  amotion :  the  decision  turned  upon  the  question  of  value, — the 
trustees  having  an  arbitrary  power  to  reduce  the  weekly  allowances 
below  the  sum  necessary  to  confer  the  right  of  voting. 

Cox,  in  reply : 

This  is  not  an  estate  dependent  on  the  will  of  a  stranger,  but  an 
•estate  determinable  at  the  will  of  the  grantors. 

(Maule,  J. :  In  cases  of  estates  *upon  condition,  there  must  be       [  ^658  ] 
the  concurrence  of  two  things, — the  happening  of  tbe  contingency, 
And  the  willingness  of  tbe  party  entitled  to  take  advantage  of  it, 
to  do  80.) 

Can  there  be  a  freehold  where  the  rent  is  uncertain  ? 

( Jervib,  Ch.  J. :  Why  not  ?) 

It  is  manifestly  inconsistent  with  a  freehold  interest. 

(Maule,  J. :  What  is  said  by  Brooke,  J.,  in  the  Year  Book  M. 
14  Hen.  VIII.,  IS  a,  seems  to  me  to  be  quite  decisive.) 

Jebvis,  Ch.  J. : 

It  seems  to  me  that  the  view  taken  by  the  Revising  Barrister  in 
this  case  was  correct,  and  that  his  decision  must  be  affirmed, — the 
claimant  having  a  freehold  interest  which  entitled  him  to  vote.  It 
was  admitted  by  the  appellant's  counsel,  that  the  possession  of  a 
freehold  interest  of  an  uncertain  duration,  would  entitle  the  party 
to  a  vote :  but  it  was  insisted  that  the  estate  which  each  allottee 
under  this  Act  has,  is  not  an  estate  of  an  uncertain  duration, 
within  the  rule  laid  down  in  Co.  Litt.  42  a,  because  it  was  determin- 
able by  the  deputies ;  and  therefore  that  the  case  must  be  governed 
by  that  of  Davis  v.  Waddinjton  (1).  But,  upon  looking  at  the 
8th  section  of  the  8  &  9  Vict.  c.  vi.,  I  find  that  each  allottee 
is  to  hold  his  allotment  ''  so  long  as  he  shall  be  willing  to 
hold  the  same,  and  shall  pay  the  annual  rent,  and  conform 
to  the  orders  and  regulations  to  be  made  from  time  to  time 
by  the  said  deputies."  This  provision  is  sufficient  j)er  se  to 
(1)  GO  E.  R.  GJ9  (7  Mail.  &  G.  ;n). 
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Besson  create  a  freehold  interest.  But  it  is  said  that  the  whole  scope  of 
BuBTOK.  t^G  Act,  and  especially  the  power  vested  in  the  deputies,  by  s.  17, 
to  sell  the  land,  with  the  consent  of  the  major  part  of  the  freemen, 
shows  that  it  was  not  intended  to  give  the  allottees  a  freehold.  If 
this  is  not  a  freehold,  what  estate  is  it?  It  clearly  is  not  an  estate 
for  years :  nor  is  it  an  estate  at  the  absolute  and  uncontrolled  will 
of  the  lessors.  It  is  suggested  that  it  is  a  sort  of  Parliamentary 
[  ^659  ]  estate,  ^floating  between  an  estate  of  freehold  and  an  estate  at  will. 
It  would  manifestly  be  very  inconvenient  so  to  hold ;  and  I  do  not 
see  how  we  can  consistently  with  the  rules  of  law  hold  this  to  be 
any  other  than  an  estate  of  freehold.  It  is  plain,  according  to  the 
case  of  Davis  v.  Waddingtofif  that,  if  the  deputies  had  the  power 
at  any  moment  to  turn  out  the  allottees,  their  estate  would 
have  been  a  mere  estate  at  will,  and  would  not  have  conferred 
a  vote.  But  this  is  not  an  estate  held  at  the  uncontrolled 
will  of  the  grantors,  but  at  the  will  of  strangers,  or  subject  to  the 
consent  of  the  deputies  and  the  majority  of  the  freemen,  of  whom 
the  allottee  is  one.  The  estate,  therefore,  is  held  upon  an  uncertain 
event,  for,  it  is  uncertain  whether  the  majority  will  consent  to  a 
sale  or  exchange ;  and  therefore  the  case  falls  within  the  definition 
of  an  estate  for  life  in  Go.  Litt.  42  a.  Consequently  the  claimant 
had  a  freehold  interest,  in  respect  of  which  he  was  entitled  to  be 
registered. 

Maule,  J. : 

I  also  am  of  opinion  that  the  claimant  in  this  case  was  rightly 
held  by  the  Revising  Barrister  to  be  entitled  to  a  freehold  interest 
in  his  allotment.  It  is  well  established  that  an  estate  which  may 
last  for  a  man's  life  is,  ordinarily,  a  freehold.  An  estate  for  life, 
determinable  on  an  event  which  is  not  in  the  power  of  the  lord 
from  whom  it  is  held,  is  a  freehold.  An  estate  determinable  on  a 
condition,  which  condition  cannot  arise  at  the  absolute  will  of  the 
lord,  is  a  freehold.  Here,  the  duration  of  the  estate  depends  upon 
the  will  of  the  tenant,  which  will  not  prevent  its  being  an  estate  of 
freehold :  but  the  estate  is  capable  of  being  determined  upon  an 
event  of  a  very  special  kind  happening, — on  the  resolution  of  the 
deputies  to  sell  or  exchange  the  land,  and  the  concurrence  of  the 
majority  of  the  freemen.  That  is  an  event  which  is  not  dependent 
[  ♦660  ]  on  the  will  of  the  *lord.  There  is  not  that  arbitrary  power  of 
removal  which  will  prevent  the  estate  from  being  a  freehold.  It  is 
as  much  out  of  the  power  of  the  lord  to  determine  the  estate,  as  if 
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his  concurrence  were  not  necessary  at  all.  His  concurrence  being 
necessary,  does  not  make  the  concurrence  of  the  others  less  indepen- 
dent of  him.  An  estate  which  may  last  for  the  life  of  the  grantor, 
though  determinable  under  circumstances  like  those  of  this  case, 
is  clearly  such  an  estate  as  according  to  the  older  authorities  is  an 
estate  of  freehold.  The  case  of  Davis  v.  Waddington  appears  to 
have  been  well  decided.  The  party  claiming  to  vote  there,  was 
appointed  by  the  trustees  to  be  an  inmate  of  the  almshouses,  so 
long  as  they  should  think  fit  to  allow  him  to  continue  there.  It 
was  held,  quite  conformably  with  the  general  law,  that  that  did  not 
constitute  a  freehold  interest:  and  it  is  equally  clear  that  the 
interest  the  party  in  this  case  has  is  a  freehold. 

Williams,  J. : 

I  am  of  the  same  opinion.  This  is  clearly  an  estate  of  freehold, 
inasmuch  as  it  is  for  an  uncertain  interest,  which  may  last  for  the 
life  of  the  party,  and  is  not  confined  to  the  will  of  the  grantors.  It 
comes,  therefore,  within  the  examples  given  in  some  of  the  older 
cases. 


Bebsok 

r. 
Burton. 


Talfourd,  J.,  concurred. 


Decision  affirmed,  with  costs. 


:M00KE   v.   The  OVERSEERS  of  CARISBROOKE. 

(12  C.  B.  661—663 ;  S.  C.  22  L.  J.  C.  P.  64 ;  17  Jur.  116 ;  2  Lutw.  E«g.  Cas.  233 ; 

20  L.  T.  0.  S.  97.) 

A  party's  qualification  to  vote  was  described  to  be  in  respect  of  freehold 
bind  in  C,  which  was  proved  to  be  of  the  yearly  value  of  5/.  It  appeared, 
however,  that  this  land,  with  other  land  belonging  to  the  voter  (the  case  not 
showing  of  what  description  or  where  situate)  of  the  yearly  value  of  50/., 
was  mortgaged  for  300/.,  and  that  the  interest  on  the  mortgage  was  15/.  a 
year :  Held,  that  the  voter  had  a  freehold  estate  in  C,  of  a  sufficient  value 
to  entitle  him  to  be  on  the  register. 

John  Moore,  on  the  register  of  voters  for  the  county  of  the  Isle 
of  Wight,  objected  to  the  name  of  James  Sanders  being  retained  on 
the  register  of  voters  for  the  said  parish.  The  name  of  James 
Sanders  stood  thus  on  the  register  of  voters  : 


1852. 
Aov.  17. 

Isle  of  WigfU. 

[661] 


Xam«»  of  Voter. 


Place  of  Abode. 


Sanders,  James      Carisbrooke. 


Nature  of 
Qualification. 


Freehold  land. 


street,  &c. ,  where  Proi>erty 

aituate. 


Carisbrooke  Fields,  called 
Edward's  Land. 


6Si 
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It  was  proved  that  the  said  James  Sanders  was  the  owner  of 
a  piece  of  freehold  land,  as  above  described,  of  the  annaal  value 
of  5/. ;  bat  that  this  land  was  (with  other  land  of  the  annaal  value 
of  50/.,  belonging  also  to  the  said  James  Sanders,)  mortgaged  for  a 
sum  of  SOW.,  and  that  the  interest  payable  on  such  mortgage 
amounted  to  the  sum  of  15/.  by  the  year. 

The  sole  objection  made  to  the  said  James  Sanders,  was,  that  he 
was  not  entitled  to  a  freehold  estate  of  the  yearly  value  of  40f . 
above  all  charges,  inasmuch  as  each  portion  of  the  said  mortgaged 
premises  l)eing  liable  to  the  whole  of  the  yearly  interest,  such 
interest  could  not,  for  the  purpose  of  conferring  the  franchise, 
without  the  consent  of  the  mortgagee,  be  rateably  apportioned  on 
the  whole  property  contained  in  the  mortgage. 

The  Revising  Barrister  held  that  the  interest  could  be  so  appor- 
tioned, and  retained  the  name  of  the  said  James  Sanders  on  the 
register  of  voters. 

If  the  Court  should  be  of  opinion  that  the  said  decision  was 
erroneous,  the  name  of  the  said  James  Sanders  was  to  be  expunged 
from  the  said  register. 


Poulden,  for  the  appellant  (1) : 

James  Sanders's  right  to  vote  rested  upon  his  being  the  owner  of 
a  piece  of  freehold  land  in  Carisbrooke  Fields,  of  the  annual  value 
of  5/.,  which  land  was  subject  to  an  annual  charge  of  15/.  for 
interest  upon  a  mortgage. 

(Jrrvis,  Ch.  J. :  Together  with  other  land  which  Sanders 
possessed,  of  the  yearly  value  of  50/. 


Maule,  J. :  The  land  in  Carisbrooke  Fields  is  of  the  yearly  value 
of  one  eleventh  part  of  the  whole  that  is  in  mortgage,  the  net  yearly 
value  of  which  being  40/.,  the  voter  has  in  Carisbrooke  a  freehold 
of  the  clear  yearly  value  of  about  8/.  12«.  lOrf.) 

That  result  is  only  arrived  at  by  the  Eevising  Barrister's  havini^ 
before  him  facts  which  he  had  no  jurisdiction  to  inquire  into,,  viz. 
the  value  of  lands  which  formed  no  part  of  the  voter's  qualification 
as  described  in  the  list, — the  other  land  not  being  in  the  same 
county,  and,  for  anything  that  appears,  not  freehold. 

(1)  The  req)oiident8  did  not  appear ;  but  the  necessary  affidavit  of  tservice 
was  produced. 
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(Jbrtis,  Ch.  J. :  That  was  not  the  objection  made.  The  conse- 
quences to  which  the  argument  would  lead  are  monstrous.) 

The  Revising  Barrister  had  no  power  to  apportion  the  charge.  If 
all  the  land  had  been  in  the  same  county,  the  claim  must  be  made 
in  respect  of  all. 

(Jbrvis,  Ch.  J. :  That  is  not  so  :  it  is  enough  to  claim  in  respect 
of  one  farm,  provided  the  value  is  sufiBcient.) 

The  claim,  it  is  submitted,  must  be  enough  in  one  county  to  cover 
the  entire  charge.  The  Revising  Barrister  has  no  power  to  inquire 
into  anything  that  is  *not  comprised  in  the  list.  It  would  be 
raising  a  collateral  issue,  which  the  Act  of  Parliament  never  could 
have  contemplated. 

(Jbrvis,  Ch.  J. :  We  must  look  at  the  real  value  of  the  interest 
the  party  has,  and  the  amount  to  be  paid  out  of  it. 

Maulb,  J. :  Have  you  any  authorities  to  support  your  view  ?) 

None. 

Jbrvis,  Ch.  J. : 

The  decision  was  right.  The  case  is  a  very  plain  one.  If  it  had 
been  objected  before  the  Revising  Barrister,  as  it  is  now  urged 
before  us,  that  the  other  land  included  in  the  mortgage  was  not 
freehold,  the  proof  would  have  been  supplied,  and  it  would  probably 
have  been  shown  to  be  adjoining  the  other  land.  We  must  assume 
it  was  in  the  same  county.  In  short,  we  must  assume  any  conceivable 
state  of  facts  to  support  the  decision  of  the  Revising  Barrister  in 
that  respect. 

Maulb,  J.: 

This  man  is  found  substantially  to  be  seised  of  an  estate  of  402. 
a  year  clear  of  all  charges,  of  which  the  land  in  respect  of  which  he 
claims  to  vote  is  one  eleventh  part.  He  has,  therefore,  an  estate, 
in  respect  of  which  he  claimed,  of  which  the  clear  yearly  value  is 
one  eleventh  part  of  40Z.,  or  Ql.  12^.  10^.  and  a  fraction. 
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The  rest  of  the  Court  concurring. 


B.R. — ^voL.  xon. 


Decision  affirmed. 
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»««.  CORBYN    BARROW    and    Others    v.    HENRY 

—  •  BUCKMASTER. 

^^^Si^'     (*2  C.  B.  664-679 ;  S.  C,  22  L.  J.  C.  P.  65 ;  17  Jur.  117 ;  2  Lutw.  Reg.  Cas.  235.) 
Dirman^  jj^^  owners  of  a  piece  of  land  which  was  held  hy  them  siihject  to  a  rent- 

[  ^^  ]  charge  of  14L  1«.  Id.  per  annum,  conyejed  a  portion  of  it  to  eight  persons, 

as  tenants  in  common  in  fee,  suhject  to  the  payment  of  4/.  5«.  per  annum  as 
their  proportion  of  the  rent-chai^, — the  grantors  coyenanting  to  pay  the 
remainder  themseiyes,  or  to  indemnify  the  grantees  therefrom,  and  reserying 
to  the  latter  power  to  distrain  upon  the  rest  of  the  land  for  any  excess  of  the 
rent-charge  which  they  might  he  compelled  to  pay.  It  was  admitted  that 
the  residue  of  the  land  was  of  sufficient  yalue  to  satisfy  the  portion  of  the 
rent-charge  so  agreed  to  he  paid  thereout : 

Ueld,  that,  although  in  point  of  law  the  land  so  conyeyed  was  liable  to 
the  whole  rent-chai^  of  142.  Is.  ^d.,  yet,  for  the  purpose  of  tlie  electiye 
franchise,  the  interest  of  the  eight  grantees  was  to  be  taken  to  be,  the  yalue 
of  the  land  conyeyed  to  them,  after  deducting  the  proportion  only  of  the 
rent-charge  coyenanted  to  be  paid  by  them. 

Hbnby  Buckmastbr  objected  to  the  names  of  Corbyn  Barrow 
and  seven  other  persons  being  retained  on  the  list  of  voters  for  the 
township  of  Hulme,  in  the  southern  division  of  the  county  of 
Lancaster. 

The  facts  were  as  follows:  The  several  persons  whose  names 
were  objected  to  as  above  mentioned  claimed  to  be  entitled  to  a 
vote  in  respect  of  an  undivided  share  of  two  freehold  houses,  which 
they  each  held. 

The  ground  upon  which  these  houses  stood,  formed  part  of  a  plot 
of  land  which  was,  on  the  81st  of  July,  1853  (i),  and  still  remained, 
charged  with  and  liable  to  an  original  chief-rent,  being  a  perpetual 
yearly  rent  of  14L  Is.  Id.  payable  out  of  the  same  to  an  original 
grantor,  with  the  usual  power  of  distress. 

The  fee-simple  of  the  plot  of  land  in  question,  subject  to  the 
chief-rent  above  mentioned,  became  vested  in  Charles  Duffield, 
James  Lofthouse,  and  George  Whitworth,  who  granted  that 
portion  of  it  on  which  the  two  houses  stood,  in  fee-simple,  to  the 
parties  claiming  to  vote,  and  others,  to  the  number  of  ten  altogether, 
as  tenants  in  common. 

The  deed  by  which  such  grant  was  made,  recited  that  the  said 
Charles  Duffield,  James  Lofthouse,  and  George  Whitworth,  were 
[  'e^o  ]  seised  of  the  fee-simple  of  the  land  on  *which  the  houses  stood, 
"subject,  nevertheless,  with  other  adjoining  hereditaments,  mes- 
suages, and  premises  now  belonging  to  the  said  conveying  parties, 
to  a  perpetual  yearly  rent  of  HI.  Is.  Id.''    The  deed  then  went  on  to 

(1)  Sic    1852  in  Law  Journal  report 
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grant  the  land  on  which  the  two  houses  stood,  to  the  parties  above 
named,  "  subject  only  to  a  proportion,  viz.  the  sum  of  4/.  58,,  of 
the  said  yearly  rent." 

The  conveying  parties  then  covenanted  to  pay  the  remainder  ol 
the  said  chief-rent  of  14Z.  Is.  Id.  viz.,  the  sum  of  91.  16s.  7rf.,  and 
to  keep  the  grantees  indemnified  against  all  losses,  damages, 
expenses,  and  proceedings  which  might  arise  by  reason  of  the  non- 
payment of  the  said  9/.  16?.  7d.,  and  further  covenanted,  that,  if 
default  should  be  made  in  the  payment  of  the  said  91.  16«.  Id,,  or 
any  park  thereof,  that  thereupon  it  should  be  lawful  for  the  grantees 
to  enter  and  distrain  for  so  much  as  should  have  been  required 
to  be  paid  (by  them),  upon  the  remainder  of  the  said  plot  of  land. 

The  grantees  then  covenanted  with  the  grantors,  in  a  similar 
manner,  that  they  would  pay  their  proportion  of  the  said  chief-rent 
of  lAl.  Is.  Id.  viz.,  the  sum  of  4{.  58.,  and  gave  a  similar  indemnity 
and  power  of  distress,  in  case  of  default  made. 

The  objection  made  to  these  parties,  was,  that  their  freehold  share 
of  the  two  houses  was  not  of  the  requisite  value  to  confer  a  vote. 

If,  for  the  purpose  of  conferring  a  vote,  the  annual  value  of  the 
houses  was  to  be  calculated,  after  deducting  any  further  portion  of 
the  original  chief-rent  charged  and  payable  as  aforesaid  than  the 
sum  of  41.  58.,  being  the  proportion  above  named,  the  value  of 
the  houses  would  not  be  sufficient  to  confer  a  vote  on  the  parties. 

If  no  further  portion  of  the  original  chief-rent  than  the  said  sum 
of  AL  58.  was  to  be  taken  into  account,  by  way  of  deduction,  in 
ascertaining  the  value  of  the  houses,  and  the  houses  to  be  con- 
sidered, for  that  purpose,,  as  liable  "^only  to  the  payment  of  the  said 
sum  of  41.  58.,  the  value  of  the  houses  would  be  sufficient  to  confer 
a  vote  on  the  several  claimants. 

The  Revising  Barrister  decided,  that,  as  the  land  on  which  the 
houses  stood  was  still  liable,  in  conjunction  with  the  rest  of  the  plot, 
to  the  whole  chief-rent  of  141.  Is,  Id.,  though  the  parties  had  a 
collateral  indemnity  against  the  payment  of  more  than  the  above- 
mentioned  portion  of  it,  the  value  was  insufficient;  and  he  dis- 
allowed the  votes,  and  removed  the  names  from  the  register. 

Byles,  Serjt.  (with  whom  was  Aspland),  for  the  appellants : 

This  case  is  identical  with   that   of   Moore  v.   Carisbrooke  (\), 
save  that  it  is  the  case  of  a  rent-charge,  instead  of  a  mortgage. 
The  facts  are  shortly  these :  A  plot  of  land,  of  which  the  ground 
(1)  Ante,  p.  831  (12  0.  B.  661). 
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on  which  the  two  houses  in  question  stand  forms  a  part,  is 
charged  with  a  rent-charge  of  14Z,  U.  Id.  per  annum.  The 
owners  convey  a  portion  of  it  to  the  claimants,  subject  to  a  propor- 
tion, viz.  4Z.  5«.  of  the  rent-charge,  with  a  covenant  by  the  grantors 
to  pay  the  residue,  and  a  reservation  of  a  power  of  distress  to  the 
grantees,  in  the  event  of  their  being  called  upon  to  pay  the  whole 
14Z.  Is.  Id. 


(Maulb,  J. ; 
the  land  is. 


It  does  not  appear  what  the  value  of  the  residue  of 


Coivling  :  It  may  be  assumed  to  be  of  sufficient  value  to  raise 
the  question.) 

If  this  charge  is  incapable  of  being  apportioned  so  as  to  give  the 

appellants  the  right  of  voting,  the  consequence  would  be,  that,  if  an 

estate  worth  5001.  a  year  descended  to  five  daughters  (?),  or  to  five 

sons  in  Kent,  or  to  five  devisees,  in  equal  portions,  and  the  whole 

estate  were  charged  with  1001.  per  annum,  all  the  parties  would  be 

disfranchised.     The  question  arises  upon  the  construction   of  the 

8  Hen.  VI.  c.  7,  the  10  Hen.  VI.  c.  2,  and  the  18  Geo.  II.  c.  18, 

s.  5.     The  8  Hen.  VI.  c.  7,  which  is  intituled  "  What  *sort  of  men 

shall  be  choosers,  and  who  shall  be  chosen,  knights  of  Parliament," 

recites  that  **  the  elections  of  knights  of  shires  to  come  to  the 

Parliaments  of  our  lord  the  King,  in  many  counties  of  the  realm  of 

England,  have  now  of  late  been  made  by  many  great,  outrageous, 

and  excessive  number  of  people  dwelling  within  the  same  counties 

of  the  realm  of  England,  of  which  most  part  was  of  people  of  small 

substance,   and   of  no  value,  whereof  many  of  them  pretended 

a  voice  equivalent,  as  to  such  elections  to  be  made,  with  the  most 

worthy  knights  and  esquires  dwelling  within  the  same  counties, 

whereby  manslaughters,  riots,  batteries,  and  divisions  among  the 

gentlemen  and  other  people  of  the  same  counties  shall  very  likely 

rise  to  be,  unless  convenient  and  due  remedy  be  provided  in  this 

behalf ; "  and  provides,  ordains,  and  establishes,  **  that  the  knights 

of  the  shires  to  be  chosen  within  the  same  realm  of  England  to 

come  to  the  Parliaments  of  our  lord  the  King,  hereafter  to  be  holden, 

shall  be  chosen  in  every  county  of  the  realm  of  England,  by  people 

dwelling  and  resident  in  the  same  counties,  whereof  every  one  of 

them  shall  have  free  land  or  tenement  to  the  value  of  40«.  by  the 

year  at  the  least,  above  all  charges ;  and  that  they  which  shall  be 

so  chosen  shall  be  dwelling  and  resident  within  the  same  counties ; 
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and  such  as  have  the  greatest  number  of  them  that  may  expend 
40ir.  by  the  year,  and  above,  as  afore  is  saiil,  shall  be  returned  by 
the  sheriff  of  every  county,  &c. ;  and  every  sheriff  shall  have  power 
to  examine  upon  the  Evangelists  every  such  chooser,  how  much  he 
may  expend  by  the  year,**  &c. :  "  Provided  always,  that  he  which 
cannot  expend  408.  by  the  year  as  afore  is  said,  shall  in  no  wise  be 
chooser  of  the  knights  for  the  Parliament,"  &c.  The  10  Hen.  YI. 
c.  2,  which  professes  to  explain  that  Act,  provides  "  that  the  knights 
of  all  counties  within  the  said  realm  to  be  chosen  to  come  to 
Parliaments  hereafter  to  be  chosen,  shall  be  chosen  in  every  county 
by  people  ^dwelling  and  resiant  in  the  same,  whereof  every  man 
shall  have  freehold  to  the  value  of  40«.  by  the  year  at  the  least, 
above  all  charges,  within  the  same  county  where  any  such  chooser 
^ill  meddle  of  any  such  election."  And  the  18  Geo.  II.  c.  18,  s.  5, 
which  explains  the  term '^ charges,"  enacts  ''that  no  person  shall 
vote  in  any  such  election,  without  having  a  freehold  estate  in  the 
county  for  which  he  votes,  of  the  clear  yearly  value  of  40«.,  over 
and  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the 
same."  The  result  of  these  enactments,  is,  that  the  right  to  vote 
depends  upon  the  party's  having  40a.  a  year  to  expend  out  of  the 
freehold,  after  satisfying  all  charges  thereon.  As  between  these 
terre-tenants,  there  would  be  a  right  to  enforce  contribution  in 
respect  of  this  rent-charge  (improperly  called  a  chief -rent),  in  equity 
certainly,  and  probably  in  law.  The  question  arose,  but  was  not 
decided,  in  Curtis  v.  Spitty  (i).  The  opinion  of  the  Court  there 
seems  to  have  been,  that,  in  debt,  the  rent  would  have  been 
apportionable  even  against  the  lessor.    *    *    * 

(Maulb,  J. :  In  what  proportions  is  the  charge  to  be  apportioned  ?)        [  669  ] 

According  to  the  value  of  the  several  portions  of  the  land.  Here,  the 
case  finds  the  value.  *  ♦  In  an  Anonymous  case  (2),  it  is  said :  "  If 
a  man  grant  a  rent-charge  out  of  all  his  lands,  and  afterwards  selleth 
his  lands  by  parcels  to  divers  persons,  and  the  grantee  of  the  rent 
will  from  time  to  time  levy  the  whole  rent  upon  one  of  the  pur- 
chasers only,  he  shall  be  eased  in  the  Chancery  by  a  contribution 
from  the  rest  of  the  purchasers."  It  is  clear,  therefore,  that, 
independently  of  the  indemnity  contained  in  the  deed,  these 
claimants  would  have  a  right  *to  contribution  in  respect  of  this 
rent-charge,  from  the  owners  of  the  rest  of  the  land.  Consequently, 
the  result  is,  as  the  Bevising  Barrister  has  found,  that  each  of 

(1)  1  Bing.  N.  0.  756;  1  Scott,  737.  (2J  Gary,  Eep.  3. 
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these  claimants  has  a  freehold  exceeding  the  clear  yearly  value  of 
408,  after  deducting  the  proportion  of  the  charge  to  which  their  land 
is  fairly  liable  ;  for,  the  chaige  to  be  looked  at,  is,  the  ultimate 
charge,  after  all  legal  and  equitable  remedies  for  contribution  are 
exhausted.  This  question,  as  it  respects  mortgages,  has  undergone 
discussion  before  election  committees;  and  they  have  almost 
uniformly  decided  as  this  Court  decided  in  Moore  v.  The  Over- 
seera  of  Cariabrooke.  In  Bcauvwnfs  case(l)  the  mortgage  greatly 
exceeded  the  value  of  the  particular  estate  in  right  of  which  the 
vote  was  given ;  but,  it  appearing  that  there  were  other  estates  con- 
veyed also  in  mortgage  by  the  same  deed,  the  rents  and  profits  of 
which  were  much  beyond  the  interest  of  the  sum  borrowed,  the 
committee  determined  the  vote  to  be  good.  The  Bedfordshire  com» 
mittee,  in  StrUiger's  case  (2),  decided  that  the  evidence  of  interest 
of  a  mortgage  reducing  the  annual  value  of  the  estate,  was 
conclusive,  notwithstanding  any  other  property  possessed  by  the 
voter.  "  But  this,"  says  Mr.  Elliott,  in  his  work  on  Registration, 
2nd  edit.  p.  84,  "  must  be  understood  of  property  not  charged  with 
the  mortgage,  for,  otherwise,  the  proposition  is  too  general."  And 
the  same  writer  says,  p.  85, — **  The  true  principle  is  that  of  con- 
tribution, which  a  court  of  equity  will  enforce  :  "  Long  v.  Short  (3), 
And  see  Shepherd  on  Elections,  2nd  edit.  p.  17. 


Cording,  for  the  respondent: 

Prior  to  the  passing  of  the  8  Hen.  VI.  c.  7,  the  right  of  voting 
in  the  election  of  members  for  the  county,  was  exercised  by  all  who 
possessed  freehold  property  within  the  county,  of  whatever  value 
[  •671  ]  it  might  be.  That  statute  limited  the  right  to  *  those  who  were  the 
owners  of  free  lands  or  tenements  of  the  value  of  40«.  a  year  at  the 
least  above  all  charges.  The  statute  must  receive  the  same  con- 
struction now  which  it  would  have  received  at  the  time  of  its 
passing ;  and  at  that  time  it  is  well  known  that  real  property  was 
the  principal  source  of  income  in  this  kingdom.  The  Legislature 
appears  to  have  looked  to  the  issues  of  the  land  for  the  voter's 
qualification.  The  voter  is  to  have  a  freehold  of  the  value  of  40«.  a 
year  at  the  least  above  all  charges,  that  is,  exclusive  of  all  legal 
charges  upon  the  land.  The  sheriff  is  to  examine  the  party  upon 
the  Evangelists,  "  how  much  he  may  expend  by  the  year.*'  That  is 
necessarily  a  mere  extempore  inquiry :  he  cannot  enter  upon  any 

(1)  2  Peck.  103.  (3)  1  P.  Wme.  403 ;  3  Vem.  756. 

(2)  2  Luders,  469. 
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elaborate  and  complicated  questions,  or  examine  witnesses.  By  the 
18  Geo.  II.  c.  18,  8.  5,  the  estate  is  to  be  "  of  the  clear  yearly  value 
of  40s.  over  and  above  all  rents  and  charges  payable  out  of  or  in 
respect  of  the  same."  In  Gilbert  on  Eents,  154,  it  is  said,  that, 
"  when  a  rent-charge  is  granted  out  of  land,  the  rent  issues  out  of 
every  part  of  the  land,  and  consequently  every  part  of  the  land  is 
subject  to  a  distress  for  the  whole  rent."  This  land,  therefore,  is 
subject  to  the  whole  rent-charge  of  14i.  la.  Id. ;  and  the  sheriff  has 
no  power  to  inquire  into  the  value  of  the  rest  of  the  land  over  which 
the  charge  extends :  the  indemnity  may  be  worthless.  The  matter 
is  not  res  Integra.  The  statute  has  received  a  strict  construction  : 
it  has  been  held  that  the  party  must  have  the  legal  interest.  Thus, 
in  Heywood  on  County  Elections,  2nd  edit.  p.  104,  it  is  said :  "  The 
doctrine  of  uses  and  trusts  was  wholly  unknown  at  common  law ; 
but  the  convenience  attending  it  was  soon  after  its  introduction 
almost  universally  felt.  The  statute  of  8  Hen.  VI.  requiring  a 
person  to  have  freehold  tenements  to  the  value  of  40«.  per  annum, 
has  always  been  confined  to  persons  having  the  legal  estate  in  free- 
hold tenements  of  that  value ;  and,  in  consequence,  if  the  law  *had 
been  strictly  enforced  after  uses  became  common,  the  greater  part 
of  the  landholders  of  England  must  have  been  disqualified  to  vote. 
Lord  Coke's  observations  upon  the  statute  2  Hen.  V.  st.  2,  c.  8, 
strongly  illustrates  this.  That  Act  provides,  that,  to  be  a  juryman, 
in  certain  cases,  a  person  ought  to  have  lands  or  tenements  of  the 
annual  value  of  408.,  besides  the  reprises  thereof :  and,  he  observes, 
that,  owing  to  the  troubles  occasioned  in  this  country  by  the 
quarrels  between  the  Houses  of  York  and  Lancaster,  the  greatest 
part  of  the  lands  in  England  were,  at  the  making  of  this  statute, 
in  use ;  and,  although  in  law  the  land  was  in  the  feoffees,  yet, 
because  they  had  it  but  in  trust,  and  cestui  que  use  took  the  whole 
profits,  the  Judges  applied  this  law,  which  is  a  remedial  one,  by 
equity,  against  the  letter  of  it,  to  the  cestui  que  use,  and  not  to  the 
feoffee.  How  far,  in  like  manner,  the  Judges  might  have  extended 
the  8  Hen.  VI.  by  equity,  is  not  the  question  now ;  those  tribunals 
V)y  which  it  has  been  construed  having  taken  the  contrary  line,  and 
confined  it  strictly  to  the  letter.  The  Legislature,  at  length,  when 
contests  for  counties  grew  more  frequent,  and  the  rights  of  voters 
were  more  strictly  scrutinized,  found  it  necessary  to  remove  a  dis- 
qualification which  affected  a  vast  number  of  freeholds,  and  enacted 
by  7  &  8  Will.  HI.  c.  25,  s.  7,  '  that  no  person  or  persons  should 
be  allowed  to  have  any  vote  in  election  of  members  to  serve  in 
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Parliament,  for  or  by  reason  of  any  trust-estate  or  mortgage,  unless 
such  trustee  or  mortgagee  should  be  in  actual  possession  or  receipt 
of  the  rents  and  profits  of  the  same  estate ;  but  that  the  mortgagor 
or  cestui  que  trust  in  possession  should  and  might  vote  for  the 
same,  notwithstanding  such  mortgage  or  trust.'  Upon  this  clause 
must  be  founded  the  right  of  any  person  to  vote  for  a  trust-estate/' 
The  effect  of  that  statute  is,  that  the  mortgage,  though  a  legal 
mortgage,  shall  in  future  be  considered  only  as  an  equitable 
mortgage. 

(Jbrvis,  Ch.  J. :  *It  substitutes  the  equitable  for  the  legal  estate ; 
but  it  still  leaves  the  question  of  value.) 

If  that  Act  had  not  passed,  the  decision  in  Moore  v.  The  Overseers  of 
Carishrooke  (i)  would  have  been  different. 

(Jbbyis,  Gh.  J. :  Or,  rather,  the  question  could  not  have  arisen. 

Maule,  J. :  In  the  ordinary  case  of  a  mortgage,  is  the  interest  a 
charge  payable  out  of  or  in  respect  of  the  land  ?) 

Yes :  the  statute  7  &  8  Will.  III.  c.  25,  s.  7,  so  makes  it. 

(Jervis,  Ch.  J. :  You  say  the  statute  of  8  Hen.  VI.  c.  7,  is  to 
receive  a  legal,  that  is,  a  strict  construction.  Suppose,  before  the 
statute  7  &  8  Will.  III.,  the  land  was  mortgaged,  not  in  fee,  but 
for  a  term, — would  not  the  sheriff  take  that  into  consideration  in 
ascertaining  the  value  ?  That  shows  that  the  statute  means,  what 
the  voter  may  expend  after  satisfying  all  charges  resting  upon  the 
land  ultimately.) 

It  is  not  suggested  that  the  7  &  8  Will.  III.  has  made  any  difference 
as  to  the  rights  of  the  mortgagor  and  mortgagee,  as  between  them- 
selves ;  but  only  for  election  purposes. 

(Maule,  J. :  The  statute  8  Hen.  VI.  c.  7,  obviously  points  to  the 
criterion  of  freehold  property  as  a  measure  of  the  social  position  of 
the  voter.  To  entitle  him  to  vote,  his  interest  must  substantially 
be  of  the  value  of  40«.  a  year.  The  difficulty  of  its  not  being  a  legal 
freehold  is  got  rid  of  by  the  statute  of  7  &  8  Will.  III.) 

ByleSy  Serjt.,  in  reply  : 
To  entitle  him  to  vote,  the  party  was  required  to  satisfy  the 
(1)  AnUy  p.  831  (12  0.  B.  661). 
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sheriff  that  he  had  40^.  a  year  out  of  the  land,  which  he  might 
expend,  after  satisfying  all  charges  legally  payable  in  respect  of  the 
same.  The  language  of  the  Court  in  IjCc  v.  Hutchinson  (0  is  con- 
clusive to  show  that  it  is  the  substantial  value  of  the  land,  after  all 
remedies  legal  and  equitable  are  exhausted,  that  must  be  looked  to. 
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(Jbbyis,  Cb.  J. :  It  has  occurred  to  me  throughout  the  argument 
that  that  *case  was  decisive  of  the  present.) 


[  ♦674  ] 


In  Webb  v.  The  Overseers  of  Aston,  Birmingham  (2),  Coltman,  J.,  says  : 
'^  The  effect  of  the  argument  is,  that  a  lessee  has  an  interest  in  the 
whole  and  not  in  each  and  every  part  of  the  premises  in  respect  of 
which  the  term  is  created.  It  appears  to  me  that  the  lessee  has  an 
interest  in  every  part,  as  well  as  in  the  whole.  I  cannot  conceive 
that  the  words  of  that  clause  (2  &  8  Will.  lY.  c.  45,  s.  20)  restric- 
tive of  the  yearly  value,  at  all  tend  to  show  that  there  is  such 
entirety  in  the  term  as  is  contended  for.  The  premises  are  to  be 
'  of  the  clear  yearly  value  of  not  less  than  lOZ.  over  and  above  all 
rents  and  charges  payable  out  of  or  in  respect  of  the  same  : '  now, 
though  the  rent  is  payable  out  of  the  whole,  it  is  clearly  appor- 
tionable  among  the  several  tenements,  according  to  the  value  of 
each;  and,  if  so,  the  term  is  in  its  nature  apportionable  also." 
Without  the  express  indemnity  in  this  case,  the  law  would 
apportion  the  charge.  There  clearly  is  no  valid  distinction  in  this 
respect  between  a  rent-charge  and  a  mortgage. 

Jebvis,  Gh.  J. : 

I  am  of  opinion  that  the  Revising  Barrister  was  incorrect  in  the 
view  he  took  in  this  case,  and  that  the  claimants  were  entitled  to 
be  on  the  register.  The  case  does  not  state,  but  it  was  admitted  to 
be  the  basis  of  the  Revising  Barrister's  decision,  that  the  residue  of 
the  land  not  covered  by  houses,  in  respect  of  which  the  right  to 
vote  is  claimed,  is  sufficient  to  answer  the  balance  of  the  charge 
beyond  the  4Z.  5«.  allotted  upon  the  houses,  if  fairly  apportioned. 
It  seems  to  me,  therefore,  that  the  amount  to  be  deducted  from  the 
value  of  the  premises,  is  41.  68.,  and  not  14{.  Is.  Id.,  the  original 
rent-charge,  which  undoubtedly  is  legally  chargeable  upon  the 
whole  and  every  part  of  the  land.  It  is  admitted  that  the  question 
turns  upon  the  construction  of  the  *8  Hen.  VI.  c.  7,  as  varied  and       [  •675  ] 


(1)  79  E.  R.  381  (8  0.  B.  16). 


(2)  63  B.  B.  218  (5  Man.  &  Q.  14). 
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explained  by  the  subsequent  statutes.  The  voter  must  possess  a 
freehold  of  the  vahie  of  40«.  by  the  year  above  all  charges.  The 
question  is,  what  is  the  meaning  of  that  provision.  That  is  to  be 
gathered  from  other  parts  of  the  Act.  The  sheriflf  is  to  examine 
the  voter,  or  chooser,  in  order  to  ascertain  "  how  much  he  may 
expend  by  the  year."  I  think  the  view  taken  by  my  brother  Byles 
is  the  correct  one, — that  the  true  question  here  is,  not  what  are  the 
charges  upon  the  land  in  the  first  instance,  but  what,  in  the  result, 
after  exhausting  all  legal  remedies  against  the  remainder  of  the 
land,  the  claimants  would  be  fairly  entitled  to  expend.  It  is 
admitted,  that,  if  the  rent-charge  were  apportioned  equally  over  the 
whole,  the  claimants  here  would  each  receive  more  than  40^.  a 
year :  therefore,  it  is  clear  that  each  could  out  of  this  land  expend 
408.  by  the  year.  But  it  is  said  that  the  claimant  could  not  truly 
say  that  he  had  40^.  a  year  to  expend,  because  the  land  is  subject 
to  a  charge  of  lil,  \b.  Id.  It  is  not,  however,  denied  by  the  counsel 
for  the  respondent,  that  though,  in  the  first  instance,  the  two  houses 
in  respect  of  which  these  parties  claim  to  vote  are  legally  liable  to 
the  whole  rent-charge,  yet  the  claimants  are,  either  at  law  or  in 
equity,  entitled  to  recover  9Z.  16«.  Id,  from  the  grantors  or  from  the 
owners  of  the  other  portion  of  the  land ;  so  that,  when  the  account 
is  taken  between  them,  each  may  fairly  say  that  he  has  40^.  a  year 
to  expend  out  of  the  land.  That  seems  to  me  to  be  the  fair  and 
sensible  construction  of  the  Act.  I  do  not  quite  follow  the  argu- 
ment urged  on;;  the  'part  of  the  respondent,  as  to  the  difference 
between  this  case  and  that  of  the  mortgage.  When  the  statute 
7  &  8  Will.  III.  c.  25,  s.  7,  substituted  an  equitable  for  a  legal 
estate,  I  take  it  it  must  be  an  equitable  estate  of  the  same 
value  as  the  freehold  under  the  other  [statute :  and,  as  we  held 
the  other  day,  in  Moore  v.  The  Overseers  of  Carisbrooke  (1), 
*that,  in  the  case  of  an  equitable  estate,  we  are  to  look  at  the  sub- 
stantial value  of  the  party's  interest,  when  all  legal  remedies  have 
been  exhausted,  I  apprehend  the  same  rule  must  follow  in 
the  case  of  a  legal  estate.  The  case  of  Lee  v.  Hutchinson  in 
principle  confirms  that  position.  There,  the  respondent  was 
registered  in  respect  of  a  freehold  of  the  yearly  value  of  5/.,  upon 
which  he  had  borrowed  by  way  of  mortgage  lOOi. :  there  was  no 
absolute  covenant  for  payment  of  interest  on  the  advance,  but  by 
mutual  consent  6Z.  per  cent,  per  annum  had  been  paid :  and  the 
Court  held,  that  he  had  not  an  estate  out  of  which  he  could  expend 
(1)  Ante,  p.  831  (12  C.  B.  661). 
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40s.  by  the  year,  LecaiiBe  tlie  whole  was  absorbed  by  the  interest, — 
looking  to  the  substantial  value  to  the  party  after  all  the  legal  and 
equitable  rights  as  between  himself  and  his  creditor  were  exhausted. 
8o,  here,  inasmuch  as  the  claimant  will  in  the  end  be  found  to  be 
entitled  to  more  than  40«.  by  the  year,  above  all  charges,  he  is 
entitled  to  be  registered.  Upon  these  grounds,  I  am  of  opinion 
that  the  decision  of  the  Revising  Barrister  was  wrong,  and  that  the 
names  of  the  appellants  must  be  inserted  in  the  register. 
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Maule,  J. : 

I  am  of  the  same  opinion.  The  appellant  in  this  case  is  a  person 
who  within  the  meaning  of  the  statute  8  Hen.  VI.  c.  7,  may  expend 
40«.  by  the  year.  It  has  been  pointed  out  by  my  brother  Byles  in  the 
course  of  the  argument,  and  not  successfully  disputed  by  Mr. 
Cowling,  that,  notwithstanding  the  freehold  in  respect  of  which  he 
claims  is  charged  with,  and  liable  to  a  distress  for,  a  chief-rent  of 
14Z.  la.  Id.,  which  exceeds  the  value  of  his  interest  therein,  yet  that 
he  may  by  enforcing  his  remedy  against  those  jointly  liable  with 
him  for  that  charge,  enable  himself  to  expend  40^.  a  year  out  of 
this  land.  He  is,  therefore,  a  person  who  satisfies  the  requu-ements 
of  the  statute  8  Hen.  VI.  c.  7.  The  argument  *urged  by  Mr. 
CoicUng,  is,  that  the  meaning  of  the  statute  is,  not  that  the  party 
must  be  of  ability  to  expend  40^.  a  year  out  of  the  land  after 
enforcing  all  his  rights,  legal  and  equitable,  in  respect  of  it;  but 
that  he  must  have  40«.  a  year  beyond  anything  that  may  be 
primarily  charged  on  the  land.  No  reason  has  been  shown  why 
such  an  artificial  construction  should  be  put  upon  the  statute ;  and 
it  seems  to  me  that  the  words  exclude  it.  They  are  not  words  of  a 
technical,  but  of  a  popular  description,  referring  to  a  matter  which 
is  to  be  the  subject  of  inquiry  by  the  sheriff  in  the  exercise  of  his 
ministerial  functions,  on  examination  of  the  choosers  or  voters. 
The  words  are,  that  "  the  knights  of  the  shires  to  be  chosen  within 
the  realm  of  England  to  come  to  the  Parliaments  of  our  lord  the 
King  hereafter  to  be  holden,  shall  be  chosen  in  every  county  of 
the  realm  of  England,  by  people  resident  and  dwelling  in  the 
same  counties,  whereof  every  one  of  them  shall  have  free  land 
or  tenement  to  the  value  of  40a.  by  the  year  at  the  least  above  all 
charges :  "  and  "  every  sheriff  shall  have  power  to  examine  upon 
the  Evangelists  every  such  chooser,  how  much  he  may  expend  by 
the  year."  Words  less  technical  than  these,  I  cannot  well  conceive. 
If  I  have  land  of  the  annual  value  of  bl.^  in  respect  of  which  I  am 
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Bubject  to  a  charge  of  4/.  a  year,  my  interest  therein  is  not  rednceil 
below  40*.,  if  I  have  a  remedy  over  against  a  third  party,  to  the 
extent  of  three-fourths  of  the  charge.  I  cannot  see  anj'  sound 
answer  to  that.  The  statute  8  Hen.  VI.  c.  7,  seems  to  me  to  have 
been  accurately  expounded  by  my  brother  Bt/les.  The  main  argu- 
ment urged  by  Mr.  Coiding  (which  has  no  immediate  bearing  upon 
the  real  question  l)efore  the  Court)  turns  upon  the  statute  7  &  8 
Will.  III.  c.  25,  8.  7,  which  enacts  ''  that  no  person  or  persons 
shall  be  allowed  to  have  any  vote  in  elections  of  members  to  sen-e 
in  Parliament,  for  or  by  reason  of  any  trust-estate  or  mortgage, 
unless  such  ^trustee  or  mortgagee  shall  be  in  actual  possession  or 
receipt  of  the  rents  and  profits  of  the  same  estate ;  but  that  the 
mortgagor  or  cestui  que  trust  in  possession  shall  and  may  vote  for 
the  same,  notwithstanding  such  mortgage  or  trust.*'  The  whole 
scope  of  the  argument,  as  far  as  I  was  able  to  understand  it,  was 
directed  to  show  that  there  is  no  analogy  between  this  case  and 
the  case  of  a  mortgage.  It  still  leaves  the  principal  point,  as  to 
the  construction  of  the  statute  8  Hen.  YI.  c.  7,  untouched.  The 
statute  7  &  8  Will.  III.  c.  25,  s.  7,  enacting  that  the  mortgagor 
shall  have  the  right  to  vote,  that,  says  Mr.  Coivling,  is  equivalent 
to  turning  the  equitable  into  a  legal  interest ;  so  that  the  statute  is 
in  effect  to  be  construed  as  if  it  had  said,  that,  from  henceforth,  the 
interest  of  the  mortgagor  shall  be  treated  as  a  legal  interest,  and 
the  mortgagee's  right  to  his  interest,  which  is  now  a  legal  right, 
shall  be  considered  as  a  mere  equitable  right, — not  as  between  the 
mortgagor  and  mortgagee^  but  for  election  purposes.  Having  got 
the  word  ''  equitable  "  into  the  Act  by  that  artificial  process,  the 
learned  counsel  insists  that'  the  statute  is  to  be  construed  with 
reference  to  the  charge  thus  equitably  distributed  over  the  whole 
land.  I  think  that  mode  of  dealing  with  the  Act  of  Parliament  is 
altogether  inadmissible ;  for,  you  cannot  substitute  for  the  words 
actually  used,  others  that  are  capable  .of  a  construction  of  which 
the  words  used  are  not  susceptible,  and  then  construe  the  statute  as 
if  the  Legislature  had  used  the  words  so  substituted.  I  cannot  see 
that  that  argument  has  any  value,  when  duly  dealt  with.  It  can 
only  have  the  effect  of  diminishing  the  weight  of  some  authorities 
which  have  been  cited,  of  which  Lee  v.  Hutchinson  is  one.  That 
is  the  case  upon  which  our  decision  on  this  occasion  must  iu 
reality  turn.  It  bears  a  very  strong  analogy  to  the  substance  of 
the  present  case.  The  thing  to  be  looked  at,  upon  the  two  statutes 
together,  ib,  what  may  the  party  *expend  out  of  the  land,— what 
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charges  are  the  proper  subject  of  reduction.  If  he  has  40«.  a  year  Bibbow 
after  all  his  Uabihties  in  respect  of  the  land  are  satisfied,  he  is  bv^k- 
entitled  to  vote.  mastbb. 

Williams,  J. : 

I  am  of  the  same  opinion.  Having  regard  to  the  principle  of 
the  statute  8  Hen.  VI.  c.  7,  I  think  we  should  merely  look  at  the 
amount  of  the  charge  which  ultimately  will  be  cast  upon  the 
terre-tenant.  Looking  at  the  circumstances  of  the  particular 
case,  it  appears,  that,  after  all  his  rights  against  the  other 
parties  have  been  enforced,  the  amount  of  the  charge  to  be 
borne  by  the  claimant  will  not  diminish  his  interest  below  40«. 
per  annum.  I  therefore  think  the  decision  of  the  Hevising 
Barrister  was  wrong,  and  must  be  reversed. 

Talfourd,  J. : 

I  am  of  the  same  opinion.  The  charges  mentioned  in  the 
8  Hen.  YI.  c.  7,  are  to  be  understood  to  mean  such  as  reduce 
the  annual  value,  so  as  not  to  leave  the  party  iOs.  per  annum 
to  expend.  Mr.  Cowling  justly  observes  that  the  statute  is  to 
be  expounded  by  us  as  if  we  were  living  in  the  age  in  which  it 
was  passed,  and  that  the  property  mainly  regarded  at  that  time 
was  land.  The  inference  I  draw  from  that,  is,  that  the  criterion 
of  the  party's  eligibility  to  enjoy  the  franchise,  was,  his  ability 
to  expend  40a.  a  year  out  of  the  land,  after  all  practical  charges 
thereon  were  satisfied.  The  case  of  Lee  v.  Hutchinson  is  the 
precise  converse  of  this,  and  is  in  harmony  with  the  principle  upon 
which  that  of  Moore  v.  The  Overseers  oj  Carishrooke  was  decided. 

■  Decision  reversed. 


THOMAS  FEDDON  v.  JOHN   SAWYEE8(1). 

(12  C.  B.  680-696 ;  S.  C.  22  L.  J.  C.  P.  15 ;  17  Jur.  141 ;  2  Lutw.  Eeg.  Cas.  246 ; 

20  L.  T.  O.  S.  127.) 

A  notice  of  objection  to  a  party's  right  to  vote  in  the  election  of  members 
for  the  city  of  C,  described  the  objector  as  being  **  on  the  list  of  fi-eemen 
for  the  city  of  C." 

There  are  several  townships  in  C,  the  overseers  of  which  severally  make 
out  and  publish  lists  of  persons  entitled  to  vote  in  respect  of  occupation  ; 
and  there  is  also  a  list  made  out  and  published  by  the  town-clerk,  which  is 
intituled  "The  list  of  freemen  of  the  city  of  C,  entitled  to  vote  in  the 
election  of  members  for  the  said  city." 

Under  the  Municipal  Corporation  Act,  5  &  6  Will.  IV.  c.  76,  s.  5,  the 

(1)  See  48  &  49  Vict.  c.  15,  s.   17,      also    Wood   v.    Chandler    (1887)    20 
and  the  Eegistration  Order,  1805 ;  see      Q.  B.  D.  297,  67  L.  J.  Q.  B.  126. 


1852. 
Nov.  25. 

aty  of 
CarlUU. 

[680] 
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FxiH>OK  town-clerk  also  makes  out  and  keeps  (but  does  not  publish)  a  list  of  the 

1^  freemen  of  the  city,  called  *•  The  freemen's  roll "  : 

SAWma  Held,  by  Jervis,  Ch.  J.,  Williams,  J.,  and  Talfourd,  J.  {diastnUeufe 

Maulb,  J.),  that  the  above  notice  of  objection  was  a  sufficient  compliance 
with  the  Parliamentary  Voters  Registration  Act,  1843  (6  &  7  Vict.  c.  IMJ, 
8.  17,  inasmuch  as  any  person  reading  it  must  understand  that  the  objector 
intended  to  state  that  his  name  was  on  the  list  of  freemen  entitled  to  vote 
in  the  election  of  members. 

John  Sawybrs,  vrliose  name  was  on  the  register  of  voters  for 
the  city  of  Carlisle  for  the  time  being,  objected  to  the  name  of 
Thomas  Feddon  being  retained  on  the  list  of  freemen  entitled 
to  vote  in  the  election  of  members  for  the  city  of  Carlisle. 

The  name  of  Thomas  Feddon  was  on  the  list  published  bj  the 
town-clerk,  of  persons  entitled  to  vote.  Notices  of  objection  had 
been  duly  served  on  the  town-clerk,  and  on  Thomas  Feddon ;  but 
the  notice  of  objection  which  had  been  so  served  on  Thomas 
Feddon  was  in  the  words  and  figures  following : 

"  To  Mr.  Thomas  Feddon,  of  Cornthwaite. 
"  I  hereby  give  you  notice  that  I  object  to  your  name  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election  of 
members  for  the  city  of  Carlisle.       Dated,  the    22nd    day  of 
August,  1852. 

(Signed)         **John  Sawybrs, 

"Botchergate,  Carlisle, 
"  On  the  list  of  freemen  for  the  city  of  Carlisle." 

It  was  proved,  and  the  Revising  Barrister  found,  that  there  are 
several  townships  in  the  city  of  CarUsle,  with  separate  overseers ; 
[  ««8l  ]  and  that  the  overseers  of  the  different  "^townships  make  out  and 
publish  different  lists  of  persons  entitled  to  vote  in  the  election  of 
members  for  the  city,  in  respect  of  the  occupation  of  propert3^ 
within  the  city.  The  Revising  Barrister  further  found  that  the 
town-clerk  makes  out  and  publishes  in  each  year  a  list  of  freemen 
entitled  to  vote  in  the  election  of  members  for  the  city.  He  found 
that  the  heading  of  the  said  list  of  freemen  is  in  manner  and  form 
following :  "  The  list  of  freemen  of  the  city  of  Carlisle,  entitled  to 
vote  in  the  election  of  members  for  the  said  city." 

He  found  that  it  is  the  duty  of  the  town-clerk  to  keep  piinteJ 
copies  of  the  said  list  for  sale,  and  that  he  is  in  the  habit  of  selling 
such  copies.  He  found  further  that  there  is  kept  in  the  town- 
clerk  *8  office  another  list  of  the  freemen  of  Carlisle,  which  is  Die 
list  or  roll  of  all  the  freemen  of  the  city,  made  and  kept  in  pur- 
Buance  of  the  Municipal  Corporation  Act,  6  &  6  Will.  IV^  c.  76 ; 
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that  the  proper  and  ordinary  name  of  such  list,  is,  ''  The  freemen's  Fkddon 
roll ;  "  that  such  list  is  not  published,  though  it  may  be  inspected  sawtbbs. 
at  the  town-clerk's  office ;  that  it  is  in  no  way  connected  with  the 
lists  made  of  persons  entitled  to  vote  in  the  elections  of  members 
for  the  city ;  that  there  is  but  one  list  of  the  freemen  of  the  city 
relating  to  the  election  of  members  for  the  city,  which  is  the  list  made 
and  published  annually  by  the  town-clerk  as  above  mentioned ;  and 
that  the  name  of  John  Sawyers  was  in  fact  upon  that  Ust  of  freemen. 
It  was  contended,  on  behalf  of  the  said  Thomas  Feddon,  that  the 
notice  of  objection  was  insufficient,  because  the  objector  had  not 
therein  described  himself  as  being  a  voter  for  the  city,  and  had  not 
shown  upon  the  face  of  the  notice  that  he  was  a  person  entitled  to 
object  to  the  name  of  the  said  Thomas  Feddon  being  retained  on 
the  list  of  voters,  and  had  not  shown  that  he  was  a  person  to  whose 
objection  the  said  Thomas  Feddon  was  bound  by  law  to  pay  attention. 

It  was  further  contended  that  the  notice  was  insufficient,  because  [  682  ] 
the  objector  had  not  described  himself  as  being  on  the  list  of 
freemen  entitled  to  vote  for  the  city,  but  only  as  being  on  the  list  of 
freemen  for  the  city ;  that  the  notice  was  not  according  to  the  form 
in  the  schedule  to  the  6  &  7  Vict.  c.  18 ;  that  the  said  notice  tended 
to  mislead  the  said  Thomas  Feddon;  and  that  the  said  John  Sawyers 
had  not  duly  exercised  the  power  conferred  upon  him  by  the  statute 
6  &  7  Vict.  c.  18. 

It  was  contended  on  behalf  of  the  said  John  Sawyers,  that  he 
had  duly  exercised  the  power  conferred  upon  him  by  law  ;  that  the 
notice  was  sufficiently  accurate ;  that  the  voter  could  not  be  misled ; 
and  that  there  was  only  one  list  of  freemen,  viz.  the  list  of  freemen 
entitled  to  vote  in  the  election  of  members  for  the  city,  to  which  any 
reasonable  person  would  refer,  on  receiving  such  a  notice. 

The  Revising  Barrister  held  that  the  notice  was  sufficiently 
accurate,  and  that  the  said  John  Sawyers  had  duly  exercised  the 
power  conferred  upon  him  by  law :  and,  the  said  Thomas  Feddon 
being  unable  to  sustain  his  right  to  be  on  the  list  of  voters  for  the 
city  of  Carlisle,  he  struck  out  his  name  from  the  list. 

If  the  Court  should  be  of  opinion  that  the  above  notice  of  objec- 
tion was  a  bad  notice,  the  names  of  Thomas  Feddon,  and  of  twenty- 
eight  other  persons  whose  appeals  depend  upon  this  decision,  were 
to  be  restored  to  the  said  list. 

S.  Temple,  for  the  appellant : 
The  Bevising  Barrister  was  wrong  in   holding  this  notice  of 
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Fkdpok      objection  sufficient.     The  party  objected  to  has  a  right  to  know 

8AWTKU.     ^^^^^  ^^6  party  objecting  is  entitled  to  object.     The  question  tarns 

[  6W  ]       upon  the  17th  section  of  the  6  &  7  Vict.  c.  18  (i).     *     *     In  both 

the  forms  referred  to  (2),  the  party  is  made  to  describe  himself  as  "  on 

the  list  of  voters  for  the  parish  of ."    The  objector  here,  to 

bring  himself  within  the  Act,  should  have  described  himself 
as  being  "  on  the  list  of  freemen  of  the  city  of  Carlisle,  entitled  to 
vote  in  the  election  of  members  for  the  said  city/'  and  not  as  he 
has  done,  which  was  calculated  to  mislead  the  party  to  whom  the 
notice  was  addressed,  seeing  that  there  is  a  list  to  which  the  descrip- 
tion more  appropriately  applies,  viz.  the  freemen's  roll,  which  is 
kept  for  municipal  purposes. 

(Jbrvis,  Ch.  J. :  The  101st  section  provides  *'  that  no  misnomer 
or  inaccurate  description  of  any  person,  place,  or  thing  named  or 
described  in  any  schedule  to  this  Act  annexed,  or  in  any  list  or 
register  of  voters,  or  in  any  notice  required  by  this  Act,  shall  in 
anywise  prevent  or  abridge  the  operation  of  this  Act  with  respect 
[  *68i  ]  to  such  person,  place,  or  thing,  provided  that  such  person,  *place, 
or  thing  shall  be  so  denominated  in  such  schedule,  list,  register,  or 
notice,  as  to  be  commonly  understood."  Now,  would  not  any 
person,  looking  at  this  notice,  '*  commonly  understand  "  that  the 
objector  meant  to  describe  himself  as  being  on  the  list  of  persons 
entitled  as  freemen  to  vote  in  the  election  of  members  for  the  city 
of  Carlisle?) 

The  101st  section  does  not  obviate  the  objection.  The  objector 
is  bound  in  the  notice  to  show  that  he  is  a  person  who  is  in  a 
position  to  object :  it  is  not  to  be  left  to  conjecture.  Suppose  the 
objector's  name  was  John  Smith,  and  there  were  two  of  that  name, 
one  of  whom  only  was  on  the  list  of  persons  entitled  as  freemen  to 
vote,  the  other  being  on  the  municipal  list  only, — would  a  notice  in 
this  form,  signed  John  Smith,  be  a  good  notice  ?  Clearly  not.  We 
must  look  at  general  principles. 

(Jervis,  Ch.  J. :  It  is  better  to  look  at  each  notice,  to  see  if  it  is 
calculated  to  mislead.  This  is  very  like  the  case  of  Lambert  v.  Tlu* 
Overseers  of  St.  Thomas,  New  Sarum  (3).) 

It  may  be  that  some  who  are  on  the  freemen's  list,  are  disqualified 

(1)  See    the    amendments    of    this         (2)  Nos.  10  and  11,  Schedule  B. 
section  noted  in  the  print  of  the  Act  (3)  AnU,  p.  816  (12  C.  B.  642). 

in  the  Statutes  Bevised.— J.  G.  P. 
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from  being  on  the  list  of  freemen  entitled  to  vote  for  members,  by  fkddon 
reason  of  their  having  received  charity.  In  Eidsforth v. Faner  (1)  the  sawters 
objector  was  described, in  a  notice  under  this  section,  as  "R.F.,  of  &c., 
on  the  list  of  voters  for  the  borough  of  L."  It  appeared  that  the  register 
of  voters  for  the  borough  of  L.  consisted  of  four  separate  lists,  viz. 
one  of  lOZ.  householders  for  each  of  three  townships  comprised  in 
it,  and  one  of  the  freemen  of  the  borough ;  and  that  the  objector's 
name  was  on  the  last-mentioned  list  only :  and  it  was  held,  that  he 
was  insufficiently  described  in  the  notice,  and  that  the  inaccuracy 
of  description  was  not  cured  by  the  101st  section.  Wilde,  Ch.  J., 
there  says,  "Here,  the  notice  of  objection  states  the  name  and 
place  of  abode  *of  the  objector,  and  then  adds,  '  on  the  list  of  r  *^^  ] 
voters  for  the  borough  of  Lancaster.*  Now,  in  one  sense,  all  the 
lists  constitute  the  list  for  the  borough,  and  the  notice,  therefore, 
is  by  no  means  so  precise  as  the  statute  requires  it  to  be,  and  is  not 
calculated  to  afford  that  information  to  the  party  objected  to  which 
it  was  intended  should  be  supplied.  It  seems  to  me  that  the  notice 
of  objection  was  insufficient.  If  that  be  so,  the  question  arises, 
whether  it  was  competent  for  the  Revising  Barrister  to  treat  the 
omission  as  an  inaccuracy,  and  to  hold  that  the  notice  of  objection 
was  valid,  because  the  '  list  of  voters  '  mentioned  in  the  notice  was 
such  as  was  '  commonly  understood '  to  mean  the  list  of  freemen  of 
the  borough.  There  is  notbing  in  the  statement  of  facts  to  show 
that,  •  on  the  list  of  voters  for  the  borough  '  was  commonly  under- 
stood to  mean  'on  the  list  of  freemen  entitled  to  vote  for  the 
borough : '  and,  since  the  Barrister  is  not  impowered  to  dispense 
with  the  requirements  of  the  Act,  I  think  he  was  not  at  liberty  to 
amend  the  notice  in  this  respect.  None  of  the  cases  which  have 
been  cited  at  all  break  in  upon  the  principle  on  which  I  ground  my 
opinion,  and  therefore  it  seems  to  me  that  the  decision  of  the 
Revising  Barrister  was  wrong." 

(Maulb,  J. :  It  is  idle  to  talk  about  amending  a  document  whose 
only  function  is,  to  bring  the  party  served  before  the  Barrister.) 

It  may  be  conceded  that  that  case  is  in  some  respects  distinguishable 
from  the  present :  but,  at  all  events,  it  is  an  authority  to  show  that 
the  party  objected  to  has  a  right  to  know  that  the  party  objecting 
has  the  right  to  set  him  in  motion,  to  put  him  to  the  expense  of 
proving  his  qualification. 

(1)  4  C.  B.  9 ;  1  Lutw.  Reg.  Cas.  617. 
B.B. — VOL.  xcn.  54 
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FKDDoir  (Jbbvis,  Ch.  J. :  If  this  man  had  said  **  on  the  list  of  freemen 

SAw»ii8.     voters  for  the  city  of  Carlisle,"  that  would  have  done,  would  it 
not  ?) 

Possibly  it  would.  The  notice,  as  framed,  is  not  in  the  form  given 
[•686]  in  the  schedule;  nor  is  it  "to  the  like  eflfect;"  for,  *if  it  be  a 
material  ingredient  in  the  right  to  object,  that  the  objector  shall  be 
on  a  list  of  persons  entitled  to  vote,  the  allegation  is  a  material  one, 
and  the  omission  of  it  prevents  the  notice  from  being  such  a  one  as 
the  statute  requires. 

Mellor^  for  the  respondent : 

•  These  notices  have  been  held  to  be  insufficient  where  the  objector 

has  omitted  to  refer  to  the  particular  list  to  which  his  objection 
applies,  as  in  Wansey  v.  Perkins  {Quigley's  case)  (}) ;  or  to  the  par- 
ticular list  in  which  his  name  appears,  as  in  TvdbaJl  v.  The  Town- 
Clerk  of  Biistd  (2),  and  Eidsforth  v.  Farrer  (a).  But  those  cases, 
when  closely  examined,  will  be  found  to  support  the  validity  of  the 
present  notice.  It  is  a  compliance  in  terms  with  the  Act ;  or,  if 
not,  the  mistake  is  cured  by  the  101st  section.  The  forms  given  do 
not  require  the  party  to  adopt  the  entire  particularity  of  the  head- 
ing of  the  list.  The  party  objected  to  here  must  have  known  that 
it  was  not  "  the  freemen's  roll "  that  was  referred  to.  He  could  not 
possibly  have  been  misled. 

(Maule,  J. :  Does  the  objector  allege  with  sufficient  distinctness 
that  he  has  the  statutable  qualification  to  make  the  objection  ?) 

It  is  submitted  that  he  does. 

(Mauls,  J.:  Suppose  the  party  fancied  that  his  being  on  the 
freemen's  roll  entitled  him  to  object, — would  the  Bevising  Barrister 
visit  him  with  costs  ?  The  substance  of  s.  17  is,  that  the  right  of 
the  objector  to  object  shall  be  apparent  on  the  face  of  the  notice ; 
which  right  consists  in  his  being  on  a  list  of  voters.  Now,  the 
*    thing  which  confers  the  right  to  object  is  not  described  at  all  here.) 

The  inaccuracy  is  cured  by  the  101st  section.    A  notice  which 
r  *<»87  ]      altogether  omits  the  description  ♦of  the  objector  cannot  be  suffi- 
cient;   but  a    mere    inaccuracy  of    description,  so    that    it    be 

(1)  7  Man.  &  G.  127 ;  8  Scott,  N.  E.      486 ;  1  Lutw.  Eeg.  Cas.  7. 

961 ;  1  Lutw.  Eeg.  Oas.  235.  (3)  4  0.  B.  9 ;  1  Lutw.  Beg.  Cas.  517. 

(2)  5  Man.  &  G.  575;  7  Scott,  N.  E. 
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"  commonly  understood/'  will  not  vitiate  the  notice.  In  effect  and  Fiddon 
in  substance  this  is  a  sufficient  compliance  with  the  statute ;  and  sawtkbs. 
therefore  the  Revising  Barrister's  decision  should  be  affirmed. 

Temple,  in  reply : 

This  is  not  an  inaccuracy  of  description  such  as  the  101st  section 
was  intended  to  cure. 

(Williams,  J. :  Do  you  contend  that  this  notice  would  not  have 
been  understood  by  a  person  of  ordinary  intelligence  ?) 

This  case  does  not  depend  upon  whether  the  party  may  or  may  not 

have  been  misled :  but  it  is  submitted  that  the  appellant  was  entitled 

to  see  that  the  party  objecting  had  a  right  to  object,  before  he  was 

bound  to  take  any  step  in  defence  of  his  vote. 

Cur.  adv.  vult. 

There  being  a  difference  of  opinion  amongst  the  learned  Judges, 
they  now  proceeded  to  deliver  their  judgments  seiiatim. 

Jervis,  Ch.  J. : 

In  this  case,  the  Court,  in  consequence  of  a  want  of  unanimity, 
took  further  time  for  deliberation.  The  same  difference  of  opinion 
still  existing,  we  will  proceed  to  state  our  several  views  of  the  question 
which  has  been  argued  before  us.  I  think  the  result  at  which  the 
Revising  Barrister  arrived  was  the  correct  one,  that  the  notice  of 
objection  was  sufficient,  and  consequently  that  this  appeal  must  be 
dismissed. 

The  question  arises  upon  the  sufficiency  of  the  notice  of  objection 
to  the  name  of  Thomas  Feddon  being  retained  on  the  list  of  voters 
for  the  city  of  Carlisle.  By  the  17th  section  of  the  6  &  7  Vict.  c.  18, 
no  person  *has  a  right  to  object  to  another  person  as  not  being  [  *688  ] 
entitled  to  have  his  name  inserted  in  any  list  of  voters  unless  he 
has  given  a  notice  in  the  form,  or  to  the  effect,  set  out  in  the 
schedule  there  referred  to.  The  form  given  shows  to  a  certain 
extent  what  it  is  that  is  required  under  that  section ;  but  that  form 
is  not  applicable  to  the  case  where  the  objector  has  the  right  of 
voting  as  a  freeman,  but  where  his  right  consists  in  his  being  a 
householder.  The  question,  therefore,  is,  what  is  the  proper  con- 
struction of  the  section  itself.  The  101st  section,  I  think,  affords 
some  light :  it  enacts  "  that  no  misnomer  or  inaccurate  description 
of  any  person,  place,  or  thing  named  or  described  in  any  schedule 

54—2 
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FiDDoir  to  this  Act  annexed,  or  in  any  list  or  register  of  voters,  or  in  any 
notice  required  by  this  Act,  shall  in  any  wise  prevent  or  abridge  the 
oi>eration  of  this  Act  with  respect  to  such  person,  place,  or  thing, 
provided  that  such  person,  place,  or  thing  shall  be  so  denominated 
in  such  schedule,  list,  register,  or  notice,  as  to  be  commonly  under- 
stood." I  think  the  fair  meaning  of  that  section  is,  that,  in 
dealing  with  these  notices,  we  are  not  to  put  a  mere  technical  and 
critical  construction  upon  them,  but  to  look  at  them  as  persons  of 
plain  common  sense  would  read  them:  and,  if  we  see  that  the 
objector  in  his  notice  so  describes  himself  as  that  any  man  of 
ordinary  intelligence  may  understand  what  he  means,  the  notice  is 
a  sufficient  compliance  with  the  Act.  It  appears  that,  in  the  city  of 
Carlisle,  there  are  two  classes  of  lists  to  which  it  is  necessary  for 
this  purpose  to  refer, — one,  a  list  of  the  freemen  of  the  city  entitled 
to  vote  in  the  election  of  members, — the  other,  the  lists  of  house- 
holders made  out  by  the  overseers  of  the  several  townships,  in 
which  case  it  is  necessary  to  state  in  which  parish  the  respective 
voters  are  householders.  But  the  same  necessity  which  applies  to 
these  last,  does  not  apply  to  the  list  of  freemen,  which  is  made  *out 
by  the  town-clerk.  Begard  being  had  to  the  subject-matter  of  this 
notice,  which  applies  exclusively  to  the  exercise  of  the  Parliamen- 
tary franchise,  I  think  any  person  of  ordinary  intelligence  upon 
looking  at  it  would  see  that  the  objector  meant  to  describe  himself 
as  upon  the  list  of  freemen  entitled  to  vote  in  the  election  of  mem- 
bers for  the  city  of  Carlisle.  Upon  that  short  ground, — taking  a 
fair  and  liberal  view  of  the  matter,  I  cannot  come  to  any  other  con- 
clusion than  that  this  notice  is  so  framed  as  to  be  commonly  under- 
stood to  impart  all  the  information  which  the  17th  section  intended 
it  should  convey. 

I  quite  agree,  that»  if  we  were  to  look  at  the  instrument  critically 
and  technically,  we  must  see  that  it  is  quite  consistent  with  the 
objector's  name  being  on  "  the  freeman's  roll "  only,  for  the  purpose 
of  exercising  municipal  rights.  But,  when  we  consider  that  this 
notice  has  reference  only  to  the  right  to  the  exercise  of  the  Parlia- 
mentary franchise,  I  think  we  cannot  fairly  understand  it  in  any 
other  sense  than  that  which  will  make  it  a  valid  notice  for  that 
purpose.  It  was  urged  by  Mr.  'Temple  that  this  construction  would 
impose  upon  the  voter  the  necessity  of  making  inquiry,  in  order  to 
ascertain  whether  or  not  he  was  bound  to  defend  his  vote.  That 
objection  was  pressed  in  Quigley's  case,  but  the  Court  attached  no 
importance  to  it,  and  said  that  it  was  not  unreasonable  that  the 
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party  should  make  some  inquiry.     If  there  were  any  ambiguity      Fbddox 
here,  I  think  it  would  be  putting  the  voter  to  no  very  unreasonable     sawtbbs. 
amount  of  trouble,  to  hold  that  he  should  have  looked  at  the  list  of 
freemen  entitled  to  vote  for  the  city,  to  see  if  the  objector's  name 
was  there.    At  the  same  time,  I  must  say  that  I  think  no  such 
inquiry  would  be  necessary  in  this  case ;  for,  I  think  no  person 
reading  this  in  the  fair  and  liberal  spirit  in  which  these  notices 
should  be  read,  could  reasonably  doubt  that  the  ^objector  meant  to       [  *690  ] 
describe  himself  as  being  on  that  list.     For  these  reasons,  I  think 
the  notice  was  sufficient,  and  that  the  appeal  against  the  decision  of 
the  Revising  Barrister  should  be  disallowed. 

Maule,  J. : 

I  regret  that  I  am  unable  to  arrive  at  the  conclusion  at  which  the 
Lord  Chief  Justice  has  come.  It  appears  to  me  that  the  notice 
of  objection  in  this  case  is  not  sufficient.  The  17th  section  of  the 
6  &  7  Vict.  c.  18,  confers  the  power  of  objecting  to  a  voter's  right  to 
be  upon  the  register,  upon  persons  who  are  themselves  upon  the 
list  of  voters.  It  is  upon  such  persons,  and  such  only,  that  is  con- 
ferred the  right  of  putting  a  voter  upon  proof  of  his  title  to  vote. 
This  right  is  annexed,  by  force  of  the  statute,  not  to  persons  to 
whom  it  is  naturally  incident,  but  to  persons  to  whom  the  Legisla- 
ture has  thought  fit  to  give  it.  Such  persons  are  by  s.  17  required 
to  give  a  notice  in  the  form  or  to  the  effect  pointed  out  in  the 
schedule.  The  form  of  notice  given  in  the  schedule,  after  the 
name  and  place  of  abode  of  the  objector,  has  these  words, — "On  the 

list  of  voters  for  the  parish  of ."    These  words  show  that  the 

form  is  given  merely  by  way  of  example, — to  intimate  that  the  party 
is  to  point  out  that  he  is  on  some  list  of  voters  for  the  city  or  borough, 
and  to  point  out  on  what  particular  list.  There  is  no  controversy 
as  to  tlie  form  being  applicable  strictly  to  householder  voters  only, 
and  not  to  freemen :  it  is  admitted, — and  in  this  I  believe  the  whole 
Court  are  agreed, — that  the  objector  ought  to  declare  himself  to  be 
upon  the  list  of  freemen  voters  for  the  city.  The  notice  should 
have  given  an  intimation  that  the  objector  is  upon  the  list  of  free- 
men entitled  as  such  to  vote  in  the  election  of  members  to  serve  in 
Parliament.  What  the  party  does  say,  is,  that  he  is  on  **  the  list  of 
freemen  for  the  city,'*  not  in  terms  *that  he  is  on  the  list  of  free-  [  *69i  j 
men  entitled  to  vote  for  the  city.  The  question  is,  whether  the 
notice  does  in  substance  and  effect  inform  the  person  to  whom  it  is 
addressed,  that  the  person  sending  it  is  upon  the  list  of  freemen 
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Kkddov  entitled  to  vote.  Taken  alone,  and  without  any  context  or  occasion 
8AWTKS8.  to  show  to  what  it  has  reference, — which  I  conceive  to  be  the  proper 
way  to  read  the  notice, — it  does  not  comprehend  any  assertion  of 
the  objector's  being  on  the  list  of  persons  entitled  as  freemen  to 
vote  in  the  election  of  members  for  the  city.  But  it  is  said,  that, 
taking  into  consideration  the  surrounding  circumstances,  and  taking 
into  consideration  the  rule  of  construction  afforded  by  the  101st 
section,  the  language  here  used, — ''  on  the  list  of  freemen  for  the 
city  of  Carlisle,"  does  contain  implicitly  an  assertion  that  the 
objector  is  on  the  list  of  persons  entitled  to  vote  for  the  city,  in 
respect  of  their  being  freemen  thereof.  That  there  may  be  a  list 
of  freemen  who  are  not  entitled  to  vote,  is  not,  and  cannot  be, 
denied.  The  only  question,  then,  is,  are  the  grounds  suggested  for 
putting  upon  the  words  used  a  construction  which  does  not  pro- 
perly belong  to  them,  such  as  ought  to  be  allowed  to  prevail  ?  The 
Revising  Barrister  seems  to  have  relied  a  good  deal  upon  certain 
particular  facts  and  circumstances  relating  to  the  city,  which  he  has 
set  out, — that  there  are  certain  lists  there  made  out  intituled  in  the 
way  he  describes.  But  I  do  not  think  those  circumstances  can 
legitimately  be  taken  into  consideration,  or,  if  they  could,  ought 
not  I  think  to  influence  the  decision  to  which  he  has  come.  There 
is  nothing  that  is  at  all  doubtful  or  ambiguous  in  the  words  which 
are  used:  they  import  a  clear,  plain,  and  intelligible  assertion  that 
the  party  is  on  the  list  of  freemen  for  the  city.  Now,  I  do  not 
think  that  those  plain  and  unequivocal  words  can  be  construed  to 
mean  the  list  of  freemen  entitled  to  vote  in  the  election  of  members 
[  *698  ]  *for  the  city,  by  reason  of  the  existence  of  the  extrinsic  fact  that 
there  does  exist  a  list  containing  some  of  the  freemen  only.  If  that 
rule  of  construction  be  carried  out,  it  would  in  all  cases  restrain 
words,  however  general,  to  the  particularity  which  might  be  neces- 
sary to  suit  the  occasion.  It  seems  to  me  that  an  occasion  cannot 
be  called  in  aid  to  restrict  words  which  in  themselves  admit  of  no 
doubt  in  the  mind  of  a  person  ordinarily  versed  in  the  English 
language.  Beading  this  notice  in  a  plain  common-sense  way,  no 
one  could  say  that  this  person  affects  to  describe  himself  as  being 
on  a  list  of  voters  for  the  city. 

But  it  is  said  that  the  construction  contended  for  on  the  part  of 
the  respondent,  is  aided  by  the  lOlst  section  which  provides  **  that 
no  misnomer  or  inaccurate  description  of  any  person,  place,  or 
thing,  named,  or  described  in  any  schedule  to  this  Act  annexed,  or 
in  any  list  or  register  of  voters,  or  in  any  notice  required  by  this 
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Act,  shall  in  any  wise  prevent  or  abridge  the  operation  of  this  Act  Feddon 
inrith  respect  to  sacli  person,  place,  or  thing,  provided  that  such  sawtebs. 
person,  place,  or  thing  shall  be  so  denominated  in  such  schedule, 
list,  register,  or  notice,  as  to  be  commonly  understood  ; "  and  that 
vfe  must  look  at  the  matter  as  a  man  of  plain  common  sense  would 
look  at  it,  and  not  technically  or  critically.  Nobody  suggests  that 
the  words  used  here  are  to  be  looked  at  technically.  I  do  not  regard 
them  as  words  of  art ;  but  I  take  them  at  large,  and  without  any 
rule  of  construction  save  such  as  any  man  of  plain  common  sense 
would  apply  to  them.  As  to  dealing  with  them  critically,  that  I 
think  we  are  bound  to  do.  Dealing  with  words  critically,  means, 
applying  one's  mental  powers  to  them,  in  order  to  give  them  their 
proper  signification.  The  Lord  Chief  Justice  himself  has  been 
applying  very  acute  powers  of  criticism,  to  *show  that  the  construe-  [  •693  ] 
tion  he  puts  upon  this  notice  is  the  correct  one.  He  says,  in  effect, 
that  there  is  a  certain  section  of  the  Act  of  Parliament  which 
enables  him  to  give  the  words  used  by  the  objector  a  sense  which 
otherwise  he  could  not  give  to  them.  I  do  not  think  that  section 
enables  us  to  give  the  words  the  sense  he  imputes  to  them.  I 
apprehend  that  section  to  mean,  that,  if  a  document  such  as  is 
there  referred  to  contains  a  substantial  statement  of  anything  which 
it  is  required  to  contain,  the  circumstance  of  the  language  in  which 
it  is  expressed  not  being  perfectly  apt  and  accurate,  shall  not  be 
taken  advantage  of  to  defeat  the  intention  of  the  party, — the 
inaccuracy  may  be  got  over,  provided  the  thing  may  be  commonly 
understood.  Does  that  rule  apply  to  the  present  case  ?  Certainly 
not.  There  is  no  ambiguity,  no  obscurity,  no  diflBculty  in  the 
language  here  used.  The  objector  affirms  that  he  is  on  the  list  of 
freemen  for  the  city  of  Carlisle.  There  is  nothing  inaccurate  in 
that.  There  may  be,  and  in  fact  there  is,  such  a  list.  The  party 
may  have  some  purpose  in  view  in  affirming  that.  But,  whatever 
his  object  may  be,  that  is  what  he  says. 

If  the  expression  had  been  used  upon  an  occasion  when  it  would 
suffice  to  state  that  the  party  was  on  the  list  of  freemen,  but  would 
not  suffice  to  state  that  he  was  on  the  list  of  freemen  entitled  to  vote 
in  the  election  of  members,  nobody  could  doubt  that  it  must  mean 
the  former  and  not  the  latter.  I  think  the  document  must  not  be 
construed  with  relation  to  the  occasion :  if  such  is  to  be  the  rule  of 
construction,  it  is  difficult  to  say  where  it  would  stop.  This  is  a 
notice  given  to  a  person  who  is  on  the  list  of  voters.  Then,  it 
seems,  people  are  to  be  taken  to  know  that  persons  objecting  must 
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Feddok  be  on  a  list  of  freemen  entitled  to  vote ;  and  therefore,  when  a 
Sawtebb.  p&rty  says  he  is  on  the  list  of  freemen,  he  is  to  be  taken  to  *mean 
[  *694  ]  that  he  is  on  the  list  of  persons  who,  being  freemen,  are  entitled  to 
vote.  I  cannot  think  that  that  is  the  proper  way  to  deal  with  the 
notice.  The  statute  says  that  the  person  who  has  the  right  to 
object  shall  belong  to  a  particular  class,  and  that  he  shall  affirm  in 
his  notice  that  he  belongs  to  that  class.  It  is  false  criticism  to  say 
that  you  may  restrict  the  meaning  of  words  to  the  occasion.  If 
that  were  so,  I  do  not  see  why  the  notice  should  not  simply  say, 
"  on  the  list.*'  If  the  101st  section  is  to  be  prayed  in  aid,  it  would 
be  enough,  I  suppose,  to  say,  "  on  the  list  for  the  parish,"  or  "  of 
the  parish."  That  would  be  altogether  evading  the  positive  exigency 
of  the  Legislature,  adopted,  as  I  think,  for  very  good  reasons.  If 
words  be  used  on  an  occasion  when  they  cannot  have  any  meaning 
at  all  unless  they  are  restricted  to  the  occasion,  then  it  may  be 
lawful  and  proper  so  to  restrict  them.  But  there  is -no  necessity 
for  doing  so  here.  Suppose  this  man  had  said,  **  I  am  an  inhabitant 
of  the  city  of  Carlisle,"  could  it  be  contended  that  he  meant  anything 
more  or  anything  less  ?  To  say  that  you  are  to  elect  that  which  is 
not  the  plain  natural  construction  of  the  words  used,  for  the  pur- 
pose of  making  a  document  operate  in  a  particular  way,  is  going 
much  further  than  is  warranted  by  any  just  rule  of  construction. 
No  inconvenience  or  inconsistency  can  arise  in  the  present  case 
from  giving  to  the  words  used  their  plain,  natural,  common-sense 
meaning.  So  construing  them,  they  affirm  of  the  objector  that  be 
is  on  the  list  of  freemen  for  the  city  of  Carlisle,  not  on  the  list  of 
freemen  entitled  to  vote  in  the  election  of  members  for  the  city; 
and  that  does  not  make  that  affirmation  which  is  of  the  essence  of 
the  notice. 

For  these  reasons  I  think  the  notice  of  objection  was  insufficient, 
and  therefore  that  the  decision  of  the  Revising  Barrister  was  wrong. 

[  695  ]       Williams,  J. : 

I  concur  with  my  Lord  Chief  Justice  in  thinking  that  the 
Bevising  Barrister  was  right  in  holding  this  notice  of  objection  to 
be  sufficient.  Having  regard  to  the  subject-matter  of  the  notice, 
and  to  the  occasion  of  giving  it,  nobody  could  understand  this 
description  of  the  objector  otherwise  than  as  referring  to  the  list  of 
freemen  of  the  city  entitled  to  vote  in  the  election  of  members  for 
the  city.  It  is  a  misdescription  or  inaccuracy  which  is  cured  by 
8.  101. 
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Talfourd,  J. :  Fm>DOH 

I  agree  with  my  Lord  and  my  brother  Williams  in  thinking  that  Sawtbbs. 
the  Revising  Barrister  was  right  in  holding  this  notice  to  be 
safficient.  It  is  not  to  be  assumed  that  the  objector  is  to  state  his 
title.  The  17th  section  of  tbe  6  &  7  Vict.  c.  18,  says  he  shall  have 
the  title,  and  shall  give  the  notice.  By  giving  the  notice,  he  must 
be  taken  to  affirm  the  fact  that  he  is  entitled  to  give  notice.  The 
notice  in  terms  requires  him  to  state  the  particular  list  within  the 
ambit  of  the  city  or  borough,  in  which  his  name  is  to  be  found.  • 
The  form  given  in  the  schedule  is  not  strictly  applicable  to  the 
present  case.  If  the  objector  was  on  a  householders'  list,  he 
must  describe  himself  as  on  the  list  for  the  particular  parish.  But, 
being  on  the  list  applicable  to  freemen  voters,  he  cannot  strictly 
comply  with  the  form.  He  must,  however,  affirm  that  he  is  on 
some  list  of  persons  entitled  to  vote.  If  there  had  been  no  other 
list  of  freemen  here  than  the  list  published  by  Ihe  town-clerk,  of 
freemen  entitled  to  vote  in  the  election  of  members  for  the  city, 
there  could  have  been  no  doubt.  The  ambiguity  is  introduced  by 
the  statement  in  the  case  that  there  is  another  list.  If  so,  the  case 
is  similar  to  that  of  Lambert  v.  T}ie  Overseers^  of  St.  Thomas, 
New  Sarum{l).  The  other  list  is  found  not  to  be  commonly 
called  the  list  of  freemen,  but  "  the  freemen's  roll,"  or  *'  burgess- 
list."  *It  seems  to  me  that  the  words  here,  '*  on  the  list  of  freemen  [  *«^*  ] 
for  the  city  of  Carlisle,"  must  be  commonly  understood  to  point 
to  the  list  of  persons  entitled  to  vote  as  freemen  of  the  city ;  and 
that,  in  construing  the  notice,  we  may  fairly  take  into  consideration 
the  extrinsic  circumstances  which  may  assist  us  in  arriving  at  the 
true  meaning.  It  would  be  idle  for  the  party  on  such  an  occasion 
to  describe  himself  as  on  the  municipal  list  only. 

Decision  affirmed,  without  costs. 
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By  a  local  Paving  Act,  41  Geo.  Ill,  c.  cxxxi.,  s.  37,  the  Commiasionere 
were  to  rate  all  **  houses,  shops,  warehouses,  coach-houses,  stables,  cellars, 
vaults,  buildings,  and  tenements : "  and  s.  40  provided  that  the  rates  "  upon 
or  in  respect  of  any  chapel,  meeting-house,  hospital,  school,  or  other  public 
building,  or  any  wall,  garden,  yard,  or  void  space  of  ground,  should  be 
ascertained  according  to  the  number  of  square  yards  of  pavement  paved, 

(1)  AnU,  p.  816  (12  0.  B.  642). 
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&C.,  under  the  Act,  belonging  to  such  chapel,  &c.,  measuring  the  same  from 
such  chapel,  &c.,  to  the  middle  of  the  street,  &c.,  on  which  the  same  should 
respectively  abut,  &c. ;  but  so,  nevertheless,  as  that  no  rate  or  assessment 
should  by  virtue  of  that  Act  be  laid  upon,  or  collected  or  received  for  or  in 
respect  of,  any  wall,  garden,  yard,  or  void  space  of  ground,  unless  the  space 
should  abut  upon  or  front  some  street,  &c.,  to  be  paved.*' 

The  26th  section  of  the  43  Geo.  IQ.  c.  cxxxix.,  which  was  substituted  for 
the  37th  section  of  the  former  Act,  provided  that  the  rates  should  be 
assessed  **  upon  all  and  every  person  and  persons  who  should  inhabit,  hold, 
occupy,  &c.,  any  house,  &c.,  building,  or  tenement,  in  any  of  the  said 
streets,  &c.,  according  to  the  yearly  rent  or  value  of  such  houses,''  &c. 

And  by  the  30th  section  of  the  general  Metropolitan  Paving  Act, 
57  Geo.  ni.  c.  xxix.,  the  Commissioners  are  to  assess  "any  cathednd, 
collegiate,  or  other  church  or  churches,  parochial  or  other  chapels,  meeting- 
houses, places  for  religious  worship,  hospitals,  public  schools,  and  all  other 
public  buildings,"  &c.,  at  a  given  rate  for  every  square  yard  of  the  foot, 
carriage-way,  and  other  pavements  contained  in  one  half  of  the  entire  width 
of  the  street,  &c,  as  shall  lay  before  or  at  the  sides  or  rear  of,  or  abut  upon 
or  adjoin  to,  such  cathedral,  collegiate,  or  other  church  or  churches,  &c,  or 
before,  upon,  or  to  the  areas  or  ground  in  front  of,  or  surrounding,  or 
belonging  to  the  same,  &c. ;  and  also  to  rate  and  assess  *'  all  and  every  the 
churchyards,  cemeteries,  or  other  burying  places,  dead  walls,  and  void 
spaces  of  ground,  within  such  parochial  or  other  district,  and  which  are  not 
charged  to  such  rate  or  assessment  in  respect  of  any  messuage  or  other 
building  whereunto  they  may  be  appurtenant,  at  a  rate  not  exceeding  I5. 
for  every  square  yard  of  the  foot  and  carriage-way  and  other  pavements 
contained  in  one  half  of  the  entire  width  of  as  much  of  any  and  every  such 
street  or  public  place  as  shall  or  may  lay  before  or  at  the  sides  or  rear  of,  or 
abut  upon  or  adjoin  to,  such  churchyards,  cemeteries,  or  other  burying 
places,  dead  walls,  and  void  spaces  of  ground,"  &c 

The  London  and  Birmingham  Eailway  Company,  by  one  of  their  Acts 
(5  &  6  Will.  IV.  c.  Ivi.,  s.  do),  were  required  to  build,  and  for  ever  thereafter 
keep  in  repair,  abridge  over  their  railway,  with  a  brick  wall  at  each  side 
thereof,  at  a  spot  where  their  i-ailway  intersected  a  public  street  or  road 
which  was  paved  and  repaired  imder  the  local  Acts.  The  land  upon  which 
that  part  of  the  railway  was  constructed,  and  the  bridge  erected,  was  con- 
veyed to  the  Company  in  fee  by  the  former  owner,  with  a  reservation  of 
**  the  use  and  enjoyment  of  the  bridge."  The  surface  of  the  bridge  was 
paved  by  the  local  Commissioners : 

Held,  that  the  Company  were  liable  to  be  assessed  under  the  above  Act^ ; 
for,  that,  although  the  bridge  was  not  a  "public  building,"  within  the  meaning 
of  the  57  Geo.  III.  c.^xxix.,  s.  30,  the  Company  were  rateable  in  respect  of  the 
side  walls,  under  the  description  of  **  dead  walls,"  or, — per  Jebyis,  Ch.  J., — 
as  the  owners  and  occupiers  of  "  void  spaces  of  ground  "  abutting  on  the  road. 

And,  Bembhf  per  Maule,  J.,  and  Talfourd,  J.,  that  the  fence- walls 
came  within  the  description  of  "public  buildings"  in  the  57  Geo.  III. 
c.  xxix.,  &  30,  being  erected  under  the  provisions  of  an  Actof  Parliament, 
and  for  the  benefit  of  the  i)ublic(l). 

This  was  an  action  of  debt  tried  at  the  sittings  in  Middlesex  after 

Michaelmas  Term,  1848,  when  a  verdict,  *by  consent,  was  found 

(1)  The  local  Act  upon  which  the  preserved  in  part  for  the  expressions 

case  was  decided  was  in  effect  i-epealed  of  the  Court  as  to  the  meaning  of  the 

by  iB,  90  and  247  of  the  Metropolis  words  *'dead  walls  or  void  spaces  of 

Management  Act,  1855.    The  ease  is  ground.*' 
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for  the  plaintiff,  for  791.  lis.  lOd.  debt,  and  Is.  damages,  subject  to      Abnbll 
the  opinion  of  the  Court  on  the  following  case  :  Thk 

The  plaintiff  is  the  clerk  to  the  Commissioners  of  the  Southampton  ^^^^™ 
Paving  Trust,  who  are  appointed  under  the  authority  of ,  and  for  the  ^^™'''™JJ 
purpose  of  carrying  into  execution,  the  several  Paving  and  Lighting       r  ^^^  •. 
Acts,  commonly  called  the  Southampton  Paving  Acts,  St.  Pancras, 
and  the  Metropolitan  Paving  Act,  and  who,  acting  under   them, 
sues  as  nominal  plaintiff  under  the  authority  of  the  said  Acts,  which 
Acts  were  to  be  referred  to  as  part  of  the  case. 

The  defendants  are  the  London  and  North-Western  Railway 
Company,  who  are  incorporated  by  the  9  &  10  Vict.  c.  cciv.,  which, 
together  with  the  former  Acts  relating  to  the  London  and 
Birmingham  Railway  Company,  were  also  to  be  referred  to  as  part 
of  the  case. 

The  action  was  brought  to  recover  the  amount  of  nine  several 
rates  made  by  the  Commissioners.  The  first  seven  of  these  rates 
were  made  upon  the  London  and  Birmingham  Railway  Company, 
who,  the  Commissioners  alleged,  were,  at  the  time  of  the  making  of 
those  rates,  owners  of  the  property  in  respect  of  which  the  rates 
were  imposed.  Between  the  time  of  the  making  of  the  seventh  and 
the  time  of  making  the  eighth  rate,  the  last-mentioned  Company 
was  amalgamated  by  Act  of  Parliament  with  the  Grand  Junction 
Railway  Company  and  the  Manchester  and  Birmingham  Railway 
Company ;  and  the  three  were  dissolved,  and  incorporated  *by  the  [  •700  ] 
name  of  the  London  and  North-Western  Railway  Company,  who 
are  the  defendants  in  this  action.  By  the  Act  consolidating  the 
Companies  (9  &  10  Vict.  c.  cciv.),  it  was  enacted  that  all  moneys 
which,  before  the  passing  of  the  Act,  were  due  and  owing  by,  or 
recoverable  from,  either  of  the  dissolved  Companies,  should  be  paid 
by  the  Company  thereby  incorporated, — s.  1. 

The  declaration  contained  nine  counts,  being  for  the  nine  several 
rates  for  which  the  plaintiff,  as  clerk  to  the  said  Commissioners, 
Bued.  The  first  and  second  counts  respectively  stated  that  the 
Company  were  indebted  to  the  plaintiff  in  142.  9s,  lid.  for  a  rate 
made  by  the  Commissioners  under  the  authority  of  the  Acts  of 
Parliament  before  referred  to.  The  remaining  seven  stated  the 
amount  due  for  the  rate  respectively  at  7/.  5».  Each  count  was  for 
a  distinct  rate  imposed  upon  the  Company, — the  first  two  for  the 
jieriod  of  a  year,  the  remaining  seven  for  tbe  period  of  half  a  year. 

The  defendants  pleaded  Never  indebted ;  upon  which  issue  was 
joined. 
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Anmii  The  rates  declared  on  extended  from  the  24th  of  June,  1842,  to 

Thi         ^^^  ^^^  ^^  January,  1848,  and  were  made  at  the  rate  of  Id.  per 
LoMDoir  AKD  square  yard  upon  213  square  yards  of  the  foot  and  carriage-way 
WsBTBiar     pavement  contained  in  the  whole  of  the  surface  of  the  Crescent  Place 
AiLWAY     .  bridge,  and  upon  284  square  yards  of  the  foot  and  carriage  pave- 
ment contained  in  the  whole  of  the  surface  of  the  Stanhope  Place 
Bridge,  hereinafter  mentioned. 

The  following  are  extracts  from  one  of  the  rates,  and  which  were 
to  be  taken  as  applicable  to  the  others : 

''  The  London  and  Birmingham  Railway  Company,  for  Crescent 

Place  Bridge  (and  dead  walls). 

Current  Bate. 

£       8.      d. 

"For  218  square  yards  of  the  pavement  of  the  foot 
and  carriage-ways,  at  3|J.  per  square  yard,— to  be  paid 
by  the  London  and  Birmingham  Railway  Company        .822 
[  701  ]  a  Ditto,  for  Stanhope  Place  Bridge  (and  dead  walls). 

"  For  284  square  yards  of  the  pavement  of  the  foot 
and  carriage-ways,  at  B^d.  per  square  yard, — to  be  paid 
by  the  London  and  Birmingham  Railway  Company      •     4     2  10" 

Tlie  words  "and  dead  walls"  were  not  inserted  in  the  rates  untU 
the  1st  of  July,  1846. 

The  regulations  contained  in  the  general  Acts  of  Parliament 
relating  to  the  making  of  the  rates,  were  duly  complied  with.  The 
buildings  in  respect  of  which  the  rates  the  subject  of  this  action  are 
imposed,  are,  two  bridges,  which  are  not  charged  to  the  rates  in 
respect  of  any  messuage,  house,  or  other  building  to  which  they 
may  be  appurtenant,  called  respectively  Crescent  Place  Bridge  and 
Stanhope  Place  Bridge,  which  were  built  by  the  Railway  Company, 
extending  over  and  across  the  line  of  their  railway,  in  pursuance  of 
the  55th  section  of  the  5  <&  6  Will. IV. c.  Ivi.,  which  enacts  "that  the 
said  Company  shall,  at  their  like  costs,  within  the  period  last  afore- 
said (two  years,  s.  54),  make,  and  for  ever  thereafter  keep  in 
'repair,'  a  brick  bridge  of  30  feet  wide  over  the  line  of  the  intended 
railway,  in  Crescent  Place,  with  proper  slopes,  with  a  brick  wall, 
coped  with  stone,  at  each  end  thereof  at  the  height  of  six  feet ;  and 
also,  at  their  like  costs  and  charges,  within  tlie  time  last  aforesaid, 
erect,  and  for  ever  tliereafter  keep  in  repair,  a  substantial  brick 
wall  of  the  height  of  six  feet,  connecting  each  side  of  the  said  bridge 
with  the  Crown  land ;  and  also,  at  their  like  costs  and  charge.^, 
within  the  time  last  aforesaid,  make,  and  for  ever  thereafter  keep 
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in  repair,  a  covered  line  or  tonnel,  with  proper  slopes  to  and  over      abhsll 
the  same,  from  the  south-west  corner  of  Stanhope  Place,  continuing        xhb 
over  the  railway  across  Stanhope  Street,  in  a  north-westerly  direc-  ^^ov  and 
tion  240  feet,  leaving  the  line  of  Stanhope  Street  uninterrupted,     Wbstbbx 
with  an  easy  access  to  Stanhope  Place,  each  side  of  such  bridge  to 
be  defended  with  a  brick  wall  *coped  with  stone,  of  the  height  of       I  ^702  ] 
six  feet  at  the  least." 

The  Crescent  Place  Bridge  was  accordingly  erected  in  pursuance 
of  the  above  section ;  but,  instead  of  the  tunnel  therein  mentioned, 
the  Stanhope  Place  Bridge  (the  other  bridge  in  question)  was 
erected  by  the  Company.  The  directions  of  the  Act  were  in  all 
other  respects  complied  with.  The  bridges  are  locally  within  the 
jurisdiction  of  the  Paving  Commissioners. 

The  ground  under  the  two  bridges  in  question,  at  the  time  of  the 
making  of  these  rates,  formed,  and  still  forms,  part  of  the  main 
line  of  the  defendants'  railway,  communicating  with  the  Euston 
Station ;  and  such  ground  over  which  the  bridges  are  constructed, 
was  purchased,  with  the  ground,  by  the  London  and  Birmingham 
Railway  Company,  from  Lord  Southampton  and  others,  and  was 
conveyed  to  them  by  deed  of  the  4th  of  January,  1839,  in  fee.  The 
use  and  enjoyment  of  the  said  two  bridges  was  reserved  out  of  the 
said  conveyance.    *     *     * 

Both  the  bridges  form  part  of  the  public  highway,  being  regular  [  703  ] 
thoroughfares  for  carts,  carriages,  and  foot-passengers,  connecting 
several  public  streets  and  roads  on  each  side  of  the  railway  in  the 
locality  in  which  they  are  situate,  and  carry  and  continue  the  same 
public  highways  across  the  said  railway  of  the  defendants ;  and  the 
same  bridges  are  not  used  in  any  way  or  for  any  purpose  except  as 
such  parts  of  the  pubUc  highway ;  and  the  same  bridges  have  ever 
since  their  erection  been  paved,  cleansed,  lighted,  and  watered  by 
the  said  Commissioners,  in  like  manner  as  the  other  public  streets 
and  places  within  the  jurisdiction  of  the  said  Commissioners. 
The  watching  is  under  the  authority  of  the  Commissioners  of 
Police.     ♦     ♦     * 

By  the  57  Geo.  III.  c.  xxix.,  s.  80,  it  is  enacted  "  That  it  may  be  [  704  ] 
lawful  to  and  for  the  Commissioners,  trustees,  or  other  persons 
having  the  control  of  the  pavements  of  the  streets  or  public  places 
in  any  parochial  or  other  district  within  the  jurisdiction  of  this  Act, 
to  include  in  any  rate  or  assessment  for  or  towards  the  costs  and 
charges  of  paving  or  repairing  the  pavement  of  and  within  such 
parochial  or  other  district,  either  jointly  or  separately  with  any 
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Arnrli*      other  objects  or  purposes  to  be  hereafter  made  by  virtae  of  the 

The         respective  local   Act  or  Acts  relating  to  the  pavements  of  such 

^^Nc^TH^^^  parochial  or  other  *diBtrict,  or  to  such  pavements  and  other  objects, 

Western     or  by  virtue  of  this  Act,  and  from  time  to  time  rate  and  assess  thereby 

r  •Tos  1  '  ^^y  cathedral,  collegiate,  or  other  church  or  churches,  parochial 
and  other  chapels,  meeting-houses,  places  for  religious  worship, 
hospitals,  public  schools,  and  all  other  public  buildings  within  each 
of  such  parochial  or  other  districts,  which  now  is,  or  hereafter 
may  be  built,  and  all  other  place  or  places  which  by  any  local  Act 
or  Acts  of  Parliament  relating  to  any  particular  parochial  or  other 
district  inay  be,  or  are,  or  is,  liable  to  be  rated  or  assessed  for  those 
purposes,  or  any  of  them,  at  a  rate  not  exceeding  in  any  one  year 
the  sum  of  Is.  for  every  square  yard  of  the  foot,  carriage-way,  and 
other  pavements  contained  in  one-half  of  the  entire  width  of  as 
much  of  any  and  every  street  or  public  place  as  shall  or  may  lay 
before  or  at  the  sides  or  rear  of,  or  abut  upon,  or  adjoin  to,  such 
cathedral,  collegiate,  or  other  church  or  churches,  parochial  and 
other  chapel,  meeting-houses,  places  for  religious  worship,  hos- 
pitals, public  schools,  and  other  public  buildings  or  place  or  places 
respectively,  or  before,  upon,  or  to  the  areas  or  ground  in  front  of, 
or  surrounding,  or  belonging  to  the  same,  or  any  part  or  parts 
thereof,  or  the  entrance  to  the  same :  and  also  to  rate  and  assess 
thereby  all  and  every  the  churchyards,  cemeteries,  or  other  burying 
places,  dead  walls,  and  void  spaces  of  ground,  within  such  parochial 
or  other  district,  and  which  are  not  charged  to  such  rate  or  assess- 
ment in  respect  of  any  messuage  or  other  building  whereunto  they 
may  be  appurtenant,  at  a  rate  not  exceeding  in  any  one  year  the 
sum  of  1«.  for  every  square  yard  of  the  foot  and  carriage-way  and 
other  pavements  contained  in  one  half  of  the  entire  width  of  as 
much  of  every  and  any  such  street  or  public  place  as  shall  or  may 
lay  before  or  at  the  sides  or  rear  of,  or  abut  upon,  or  adjoin  to, 
such  churchyard  and  cemeteries,  or  other  burying  places,  dead 

[  •706  ]  walls,  and  void  *spaces  of  ground,  or  any  part  or  parts  thereof;  and 
that  every  of  the  said  rates  or  assessments  so  made  from  time  to 
time  shall  be  paid  for  such  cathedral,  collegiate,  or  other  churches, 
parochial  and  other  chapels,  meeting-houses,  places  for  religious 
worship,  hospitals,  public  schools,  and  other  public  buildings, 
churchyards,  cemetery,  or  other  burying  places,  dead  walls,  and 
void  spaces  of  ground,  by  the  persons  following,  that  is  to  say, — 
the  rates  or  assessments  of  and  for  any  cathedral  or  collegiate 
church  by  the  Dean  and  Chapter  thereof,  and  of  and  for  any  other 
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churches  or  parochial  chapels,  and  charchyards  and  parochial  Arnbll 
cemeteries,  by  the  churchwardens  or  chapelwardens  thereof  respec-  thb 
tively  for  the  time  being,  and  the  rates  or  assessments  of  or  for  any  ^^^rxin"^ 
hospitals,  by  the  stewards  or  housekeepers  of  such  hospitals  for  the  Wbstkrn 
time  being,  and  the  rates  or  assessments  of  or  for  any  public 
schools,  by  the  masters  or  mistresses  of  such  public  schools  for  the 
time  being,  and  the  rates  or  assessments  of  and  for  any  Sessions 
houses,  or  gaols,  or  courts  of  justice,  by  the  clerk  or  clerks  of  the 
peace  for  the  city,  borough,  or  county  for  the  time  being,  and  the 
rates  or  assessments  of  and  for  any  other  public  buildings,  by  the 
housekeeper  or  other  keepers,  or  other  person  or  persons  having 
the  care  of  such  other  public  buildings  as  aforesaid  for  the  time 
being;  and  that  such  rates  or  assessments  of  and  for  any  other 
cemeteries  or  burial  places,  not  being  parochial,  shall  be  paid  by 
the  owners  or  proprietors  thereof  respectively,  or  by  the  persons 
who  for  the  time  being  should  receive  the  money  which  sball  be 
paid  for  the  interment  of  the  dead  therein;  and  such  rates  or 
assessments  of  and  for  any  other  chapels  or  meeting-houses,  and 
places  for  religious  worship,  not  being  parochial,  shall  be  paid  by 
the  owner  or  owners,  proprietor  or  proprietors,  occupier  or  occu- 
piers thereof  respectively,  or  any  person  or  persons  who  shall 
receive  or  collect  any  money  for  the  seats  or  pews  *  therein,  or  any  [  ♦707  ] 
other  money  arising  therefrom ;  and  such  rates  or  asssessments  of 
and  for  such  dead  walls,  or  void  spaces  of  ground  shall  be  paid  by 
the  owner  or  owners,  proprietor  or  proprietors,  occupier,  or  occu- 
piers thereof  respectively,  or  the  person  or  persons  claiming  to  be  the 
owner  or  owners,  proprietor  or  proprietors  of  any  void  spaces  of 
ground,  when  there  shall  be  no  actual  occupier  or  occupiers  thereof 
respectively,  as  the  Commissioners  or  trustees,  or  other  persons 
having  the  control  of  the  pavements  in  any  such  parochial  or  other 
district  shall  from  time  to  time  direct ;  and  that  all  and  every  such 
persons  respectively  shall  be  charged  with,  and  shall  pay,  such  sum 
of  money  as  shall  from  time  to  time  be  rated,  assessed,  or  imposed 
on  or  in  respect  of  or  for  the  said  premises  respectively :  and  the 
rates  or  assessments  for  any  other  place  or  places  which  by  any 
such  local  Act  or  Acts  as  aforesaid  may  be,  or  is,  or  are,  liable  to 
be  rated  and  assessed,  shall  be  paid  by  such  person  or  persons, 
officer  or  officers,  as  by  the  same  local  Act  or  Acts  are  directed  to 
pay  the  rates  thereby  authorised  to  be  made  and  assessed;  and 
that  the  same  rates  and  assessments  may  be  recovered  from  all 
and  every  such  persons  respectively,  and  be  applied,  in  such  manner 
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Abvblxi      as  other  rates  and  assessments  made  for  and  towards  the  expenses 

The         of  paving  and  repairing  the  pavements,  either  separately  or  jointly 

^^NoBTH^^'^  ^^^^^^  ^^y  other  ohjects  and  purposes,  are  directed  to  be  recovered 

Wkstern     and  applied  by  any  local  Act  or  Acts  relating  to  the  pavements, 

and  other  objects  and  purposes  of  such  parochial  or  other  district, 

or  in  and  by  this  Act." 

»  »  »  »  « 

[  717  ]        Jervis,  Ch.  J. : 

It  seems  to  be  agreed  that  these  bridges  are  not,  within  the  first 
branch  of  the  question,  ''public  buildings,"  so  as  to  make  them 
rateable  as  such  under  the  57  Geo.  III.  c.  xxix.,  s.  80.  They  are 
not,  I  think,  of  the  nature  of  public  buildings  contemplated  by  that 
section.  I  should,  however,  if  it  were  necessary,  be  inclined  to 
hold  that  the  Company  are  rateable  in  respect  of  "  void  spaces  of 
ground," — the  object  and  intention  of  the  Act  being  that  all 
property  abutting  on  the  road  should  contribute  to  the  expense  of 
putting  and  keeping  it  in  a  condition  convenient  for  all.  It  is 
plain  that  the  Legislature  intended  that  every  description  of 
property  should  be  charged.  The  26th  section  of  the  48  Geo.  III. 
c.  cxxxix.,  imposes  the  rate  upon  houses,  shops,  and  other  private 
buildings,  in  respect  of  the  annual  value.  Then,  the  SOth  section 
of  the  general  Act  imposes  it  by  frontage  upon  churches,  chapels, 
and  other  public  buildings,  churchyards,  dead  walls,  and  void 
spaces  of  ground, — clearly  showing  that  it  was  intended  to  include 
everything  not  otherwise  charged.  I  think,  therefore,  we  might 
fairly  hold  the  Company  liable  in  respect  of  the  "  void  spaces  of 
ground  "  on  either  side  of  these  bridges.  But  unquestionably  there 
is  a  "  dead  wall ; "  and  it  is  built  on  the  land  of  the  Company  on 
each  side  of  the  bridge  which  is  paved  by  the  Commissioners,  and 
in  respect  of  which  the  Company  as  the  owners  or  occupiers  of  the 
[  *7i8  ]  land  are  assessed.  This  construction  effectuates  *the  intention  and 
satisfies  the  words  of  the  Act  of  Parliament. 

Maule,  J. : 

This  is  a  very  plain  case.  The  local  as  well  as  the  general  Act 
clearly  intended, — and  it  is  just  that  they  should  do  so, — that  an 
improved  road  for  the  benefit  of  all  persons  having  property  in  the 
neighbourhood  should  be  paid  for  by  those  whose  houses  or  land 
abut  upon  the  road  on  either  side ;  and  that  some  person  should  be 
rateable  for  every  inch  of  it,  either  in  respect  of  annual  value  or 
space  abutted  on.    There  is,  it  is  true,  no  recital  in  words  that 
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such  was  the  intention  of  the  Legislature;   but  it  is  abundantly      Arnkll 

manifest  from  the  whole  scope  of  the  Acts,  though  we  can  only        thk 

give  it  effect  so  far  as  we  find  apt  words  for  the  puri  ose.     The  ^^?roR^  ^^ 

provision  as  to  "dead  walls"  seems  to  me  to  apply  literally  and     wmtbrn 

aptly  to  this  case.     The  Acts  impose  the  rate  on  the  owners  of 

dead  walls.     That  expression   must,  looking  at  the  general  scope 

and  intention  of  the  Acts,  have  some  meaning  given  to  it.    Where 

a  wall  is  without  any  house  or  building  behind  it,  and  is  merely 

intended  to  fence  off  or  separate  the  road  from  the  space  of  ground 

by  the  side  of  it,  having  no  windows  or  doors,  that  I  think  is  a 

"  dead  wall "  within  the  meaning  of  the  Act, — within  the  literal 

meaning  of  the  Act.     I  do  not  know  why,  if  it  were  necessary,  a 

wall  like  this  should  not  be  held  to  be  a  *'  public  building,"  within 

the  57  Geo.  III.  c.  xxix.,  s.  80,  seeing  that  it  is  built  by  force  and 

under  the  direction  of  an  Act  of  Parliament,  and  is  manifestly  for 

the  convenience  and  safety  of  the  public.    But,  at  all  events,  it  is 

most  clearly  a  "  dead  wall ;  "  and  therefore  the  Company  are  not 

to  stand  in  the  singular  and  anomalous  position  of  escaping  a  rate 

which  is  thrown  upon  everybody  else  who  is  benefited,  probably  to 

DO  greater  an  extent  than  themselves,  by  the  improvement  of  the  road. 

Williams,  J. :  [  719  ] 

I  am  also  of  opinion  that  the  Company  are  liable  to  be  assessed 
to  the  paving-rate  in  respect  of  these  bridges.  The  first  question 
is,  whether  they  are  the  owners  or  proprietors  of  the  walls.  Con- 
sidering that  they  were  erected  under  a  liability  imposed  upon  the 
Company  by  their  Act  of  Parliament,  and  that  the  Company  are 
bound  to  repair  them,  they  clearly  must  be  held  to  be  the  owners 
and  proprietors  within  the  meaning  of  the  local  and  general 
Paving  Acts.  The  next  question  is,  whether  they  are  rateable  as 
"  public  buildings,"  or  "  dead  walls,"  or  "  void  spaces  of  ground." 
It  is  quite  manifest  that  the  Legislature  intended  that  every  sort  of 
property  which  is  adjacent  to  the  road  should  contribute  to  the 
repairs  by  rate.  Nevertheless,  it  might  have  so  happened  that  the 
language  of  the  Act  did  not  embrace  property  like  that  now  in 
question.  It  might  have  been  casus  omissus :  and  I  so  thought  for 
some  time :  but  I  am  now  satisfied  that  it  is  rateable  under  the 
name  of  "  dead  walls.** 

Talfourd,  J.:    • 

I  also  am  of  opinion  th^it  the  property  in  question  was  rateable 
R.R. — ^voL.  xcn.  55 
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arnbll      under  these  Acts  of  Parliament.    If  it  were  necessary  to  do  so,  I 
xhb         should  not  have  much  difficulty  in  arriving  at  the  conclusion  that 
^N^Tnt^*^  the  walls  of  these  bridges  come  within  the  description  of  "  public 
Western     buildings,"  in  the  57  Geo.  III.  c.  xxix.,  s.  80.    It  is  enough,  how- 
ever, to  say  that  they  are  clearly  rateable  as  ''  dead  walls."    They 
are  walls,  the  property  of  the  Company,  which  the  Company  were 
bound  by  their  Act  to  erect  and  to  keep  in  repair :  and,  according 
to  the  principle  laid  down  by  this  Court  in  Barnes  v.  Ward  (i),  they 
are  walls  which  are  erected  for  the  protection  and  benefit  of  the 
Company  as  well  as  those  of  the  public. 

Judgment  for  the  plaintiff. 
1S58.  BAEEINGER  v.  HANDLEY. 

^^^'  (12  C.  B.  720—722 ;  S.  C.  22  L.  J.  C.  P.  6  ;  16  Jur.  1023.) 

[Obsolete  praotioe  under  Common  Law  Procedure  Act.] 


1M2.       Thb  BRITISH  EMPIRE  MUTUAL  LIFE-ASSURANCE 
^'—  COMPANY  V.  BROWNE. 

(12  C.  B.  723—741 ;  S.  C.  22  L.  J.  0.  P.  49 ;  16  Jur.  1157.) 
[On  old  Joint  Stock  Companies  Act,  repealed  1862.] 


1862.  WILLOTJGHBY  and  Othebs  v.  HOREIDGE. 

I^ov.  19. 
(12  C.  B.  742—752  ;  S.  C.  22  L.  J.  0.  P.  90 ;  17  Jur.  323 ;  20  L.  T.  O.  S.  97.) 

r  742  1 

*-        -'  The  lessees  of  a  ferry  provided  steam-boats  for  the  conveyance  of  pas. 

sengers,  goods,  and  cattle  from  A.  to  K,  and  also  slips  for  landing  and 

embarking,  which  were  (generally)  sufficient  for  the  purpose :  Held,  that 

they  were  liable  for  an  injury  sustained  by  the  horse  of  a  passenger,  in 

consequence  of  the  side-rail  of  the  landing-slip  (of  the  dangerous  state  of 

which  they  had  been  forewarned)  giving  way,  although  the  horse  was  at  the 

time  under  the  control  and  management  of  its  owner. 

This  was  a  plaint  in  the  county  court  of  Cheshire,  at  Birkenhead, 
entered  on  the  17th  of  June,  1852,  and  tried,  without  a  jury,  on 
the  3rd  of  July.  The  particulars  of  the  plaintiff's  demand  or 
claim,  were  as  follows: 

"  In  the  County  Court  of  Cheshire,  at  Birkenhead. 

^'  Between  John  Honidge,  plaintiff,  and  E.  G.  WiUoughbj/ 
and  another,  defendants. 
''  This  action  is  brought  to  recover  the  sum  of  81Z.  10«.,  on  the 

(1)  82  E.  B.  375  (9  C*  B.  392). 
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following  grounds  of  action,  viz.  for  that  you,  as  carriers  for  hire,        wil- 
were  intrusted  with  certain  goods,  to  wit,  a  mare,  of  the  plaintiflf,      ^^^^^^^^^ 
to  be  carried  from  Birkenhead  to  Liverpool,  and  that,  by  your    Hobridob. 
negligence,  the  said  mare  was  staked,  cut,  and  wounded,  and  in 
consequence  thereof  was  obliged  to  be  and  was  destroyed,  to  the 
plaintiff's  damage  of  91L  10a." 

The  defendants  are  lessees  of  a  ferry  across  the  river  Mersey, 
running  their  steam-boats,  at  short  intervals  throughout  the  day, 
between  Liverpool  and  Birkenhead,  to  and  fro,  for  the  conveyance 
of  passengers  and  goods  for  hire ;  and  it  is  part  of  their  duty  to 
provide  accommodation  for  embarking  and  landing  at  both  sides  of 
the  river.  It  is  not  the  practice  of  the  defendants  to  take  charge  of 
horses,  cattle,  or  other  live  animals,  while  on  board  their  steam- 
boats :  and,  on  the  occasion  in  question,  the  defendants  did  not 
themselves,  nor  by  their  boatmen  or  servants,  in  any  way  interfere 
with  the  plaintiff's  mare,  from  the  time  she  was  taken  on  board  by 
the  *plaintiff  himself  at  Birkenhead,  until  the  injury  occurred,  as  C  *7*3  ] 
hereinafter  mentioned. 

In  the  month  of  May  last,  the  plaintiff  rode  his  mare  to  the 
ferry  at  Birkenhead,  paid  one  shilling  (being  the  usual  charge  for 
the  conveyance  of  a  horse  to  Liverpool),  led  her  on  board  himself, 
and  remained  with  her  until  the  steam-boat  was  properly  moored 
alongside  of  a  large  floating  landing-stage  at  Liverpool,  which  is 
used  for  the  convenience  of  all  the  ferries, — eight  or  ten  in  number. 

The  floating  landing-stage  is  several  feet  higher  than  the  decks 
of  the  steam-boats :  and,  for  the  landing  of  passengers,  horses,  &c., 
moveable  slips,  the  property  of  the  lessees  or  proprietors  of  the 
different  ferries,  are  used.  These  slips  have  light  hand-rails  on 
either  side  ;  and,  though  suitable  for  foot-passengers,  are  apparently 
too  slight,  and  not  of  the  best  construction,  for  landing  horses  or 
other  heavy  animals:  but  the  defendants'  slip  did  not  differ  in 
appearance  from  those  used  by  the  conductors  of  the  other  ferries : 
and,  if  it  had  been  sound,  or  even  if  it  had  not  been  known  to  be 
unsound,  the  Judge  stated  tliat  he  would  have  considered  the 
injury  accidental,  and  would  not  have  visited  the  defendants  with 
damages. 

It  was  proved  that  one  of  the  hand-rails  of  the  slip  in  question 

had  been  broken  by  a  horse  about  a  fortnight  before ;  that  it  was 

broken  in  the  centre,  where  a  sharp-pointed  upright  supporter  of 

iron  entered  it ;  and  that  the  rail  was  then  tied  together  again  with 

a  piece  of  cord,  and  used  as  before ;  and  that  again,  on  the  morning 

55—2 
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WiL-        of  the  day  on  which  the  plaintiflf'a  mare  was  injured,  the  same  rail 

«L  had  been  broken  a  second  time  by  a  horse  falling  against  it ;  after 

HoEBiDOB.    ^jjgj^  j^jjQ  defendants  had  been  distinctly  cautioned  by  a  policeman 

on  duty,  that,  if  they  persisted  in  using  that  slip,  they  would  be 

reported :    notwithstanding    which,   the    railing    was    again    put 

[*744  ]       together,  *and,  the  plaintiff's  mare  (while  she  was  being  led  by  the 

plaintiff  from  the  boat  to  the  landing-stage)  pressing  against  it,  the 

two  pieces  of  the  hand-rail  parted,  and  the  mare  was  pierced  by  the 

iron  upright  before  mentioned,  and  was  so  much  hurt  that  it  was 

necessary  to  destroy  her  at  once. 

The  plaintiff  had  no  knowledge  that  the  hand-rail  had  been  broken ; 
nor  was  there  anything  in  its  appearance  to  attract  attention. 

For  the  defendants,  it  was  contended,  that,  under  the  circum- 
stances, they  were  not  liable  ;  that  all  they  undertook,  was,  to  find 
steam-accommodation,  and  the  means  of  crossing  from  Liverpool  to 
Birkenhead,  and  from  Birkenhead  to  Liverpool;  that  they  never 
took  charge  of  live  animals ;  and  that,  as  the  mare  in  question 
remained  the  whole  time  under  the  control  and  management  of  the 
plaintiff  himself,  she  was  at  his  risk,  and  that  the  defendants  could 
not  be  legally  held  responsible  for  the  injury  the  plaintiff  had 
sustained. 

The  Judge  was  of  opinion  that  the  injury  was  caused  by  the 
defective  hand-rail ;  and,  that,  to  persist  in  using  the  slip  after  two 
accidents,  and  particularly  after  what  had  occurred  that  morning, 
was  so  careless  and  culpable  an  act  as  to  make  the  defendants 
responsible  for  the  consequences.  He  therefore  ordered  the 
verdict  to  be  entered  for  the  plaintiff  for  311.  lOs.,  being  the  value 
of  the  mare. 

Edward  James,  for  the  appellants : 

The  decision  of  the  Judge  of  the  county  court  was  wrong,  and 
must  be  reversed.  The  action  is  against  the  defendants  as  common 
carriers,  and  for  an  injury  to  the  plaintiff's  mare  during  the  time 
of  its  being  conveyed  by  them  as  such  carriers.  The  Judge  has 
found  that  the  defendants  were  not  in  fact  common  carriers,  and 
that  the  mare  was  never  in  their  custody  or  under  their  control  as 
[  *745  ]  carriers ;  *and  yet  he  has  decided  that  they  are  responsible  for  the 
injury  she  sustained.  This  is  not  an  action  charging  the  defen- 
dants with  a  breach  of  their  duty  as  ferrymen,  but  for  an  accident 
which  happened  after  their  duty  as  ferrymen  was  completely  at 
an  end. 
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(Jbbvis,  Ch.  J. :  Their  contract  is,  to  find  a  safe  and  convenient        Wil- 
floating-bridge,  or  conveyance  in  the  nature  of  a  bridge,  between      ^^^^"^^ 
Birkenhead  and  Liverpool.    What  they  do,  is,  to  provide  a  safe    Horridok. 
and  convenient  bridge  to  within  a  few  feet  of  the  latter  place. 
Suppose,  instead  of  the  accident  resulting  from  a  defective  hand- 
rail, there  had  been  a  hole  in  the  deck  of  the  steam-boat,  through 
which  the  plaintiff's  mare  put  her  leg  and  broke  it,  would  not  the 
defendants  have  been  liable  ?) 

Not  in  this  form  of  action.    [He  referred  to  Walker  v.  Jackson  (i).] 

(JER^^s,  Ch.  J. :    No  objection  seems  to  have  been  taken  to  the       [  746  ] 
form  of  the  plaint  here.) 

The  objection  evidently  was,  that  the  defendants  were  not  liable  as 
carriers. 

(Maule,  J. :  Substantially  this  is  an  action  against  the  defen- 
dants for  negligence  in  providing  an  insufficient  slip, — or,  rather,  in 
permitting  it  to  be  *used  after  they  had  notice  of  its  unfitness.)  [  'TiT  ] 

It  is  no  part  of  the  defendants'  duty  to  provide  a  slip. 

(Maule,  J. :  The  case  finds  that  it  is  part  of  their  duty  to  provide 
accommodation  for  embarking  and  landing  passengers  and  goods. 
It  is  just  as  much  their  duty  to  provide  slips  as  boats.) 

Considering  that  this  is  an  action  against  the  defendants  as 
carriers,  on  their  common-law  liability,  they  cannot  be  responsible 
unless  they  were  intrusted  with  the  mare  as  carriers,  and  the 
injury  was  done  during  the  transit.  A  plaintiff  in  the  county  court 
cannot  give  evidence  out  of  the  plaint, — 9  &  10  Vict.  c.  96, 
88.  59,  75;  and  by  the  27th  of  the  rules  of  practice  made  in 
pursuance  of  the  12  &  18  Yict.  c.  101,  s.  12,  the  particulars  are  to 
be  taken  to  be,  and  be  treated  as,  part  of  the  summons. 

(Maule,  J. :  That  makes  them  perfectly  different  from  particulars 
of  demand  in  an  action  in  the  superior  Courts. 

Jebvis,  Ch.  J. :  The  summons  is  not  before  us ;  you  have  not 
the  materials  to  raise  the  technical  objection.) 

The  Judge  states  the  case  as  he  pleases. 

(1)  62  B.  B.  564  (10  M.  &  W.  161). 
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Wi]>  (Maule,  J. :  The  case  as  stated  does  not  show  that  the  defendants 

f.^  are  charged  as  carriers  alone  :   we  must  look  at  what  the  question 

HoEBiDGB.  £g  rpiie  caso  thus  states  it:  "For  the  defendants,  it  was  contended, 
that,  under  the  circumstances,  they  were  not  liable :  that  all  they 
undertook  was,  to  find  steam-boat  accommodation,  and  the  means 
of  crossing  from  Liverpool  to  Birkenhead,  and  from  Birkenhead  to 
Liverpool ;  that  they  never  took  charge  of  live  animals,  and  that, 
as  the  mare  in  question  remained  the  whole  time  under  the  control 
and  management  of  the  plaintiff  himself,  she  was  at  his  risk,  and 
the  defendants  could  not  be  legally  held  responsible  for  the  injury 
the  plaintiff  had  sustained.*'  The  Judge  finds  that  the  defen- 
dants had  been  guilty  of  culpable  negligence,  and  that  they  are 
responsible, — ^not  as  carriers.    No  doubt  they  are  liable.) 

If  this  had  been  an  action  against  the  defendants  as  ferrymen,  they 
[  •748  ]       *clearly  would  not  have  been  liable.     The  plaintiff  can  only  recover 
by  reason  of  some  breach  of  duty.    What  breach  of  duty  is  charged 
here? 

(Maulb,  J. :  Providing  a  slip  with  an  insufficient  hand-rail.) 

The  defendants  have  performed  their  duty  when  they  have  provided 
a  sufficient  platform  :  to  omit  to  furnish  it  with  a  hand-rail  was  no 
breach  of  duty. 

(Maule,  J. :  Suppose  it  was  the  duty  of  one  to  provide  another 
with  a  chair ;  I  apprehend  that  duty  could  not  be  said  to  be  fitly 
and  adequately  performed,  by  providing  him  with  a  chair  having  a 
tenpenny-nail  driven  up  through  the  bottom  of  it.) 

The  hand-rail  could  only  be  of  use  to  human  passengers.  The 
accident  was  evidently  occasioned  by  the  plaintiff's  own  negligence, 
in  allowing  the  mare  to  run  against  the  rail.  There  is  no  finding 
that  the  slip  was  in  itself  defective,  apart  from  the  insufficiency  of 
the  hand-rail.  There  was,  therefore,  clearly  no  evidence  whatever 
to  justify  the  verdict. 

Tomlinson,  for  the  respondent,  was  not  called  upon. 

Jervis,  Ch.  J. : 

It  seems  to  me  that  the  Judge  of  the  county  court  was  quite 
correct  in  the  view  he  took,  and  that  his  decision  must  be  affirmed. 
And  I  do  not  think  the  case  is  open  to  observation,  for  not  setting 
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oat  the  summons,  because  it  was  the  duty  of  the  Judge  to  state  the        vv,^ 

case  with  reference  to  the  objections  taken  before  him ;   and  here,     I'Odohby 

the  objection  was,  not  that  the  form  of  action  was  misconceived,  as    Hobbidob. 

improperly  charging  the  defendants  as  common  carriers,  but  that 

they  were  not  liable  because  they  never  took  upon  themselves 

personally  the  care  and  control  of  the  plaintiff's  mare.    That  fully 

accounts  for  the  absence  of  the  summons.    Without  reference, 

therefore,  to  the  summons  at  all,  I  do  not  conceive  that  the  action 

appears  on  the  particulars, — construing  them  as  they  ought  always 

to  be  construed,  *viz.  with  a  reasonable  degree  of  liberality, — to  be       [  #749  j 

brought  against  the  defendants  merely  as  carriers.    The  fact  of 

their  being  carriers  is  introduced  for  the  purpose  of  showing  how 

the  mare  got  into  their  possession;   but  the  foundation  of  the 

action  is  the  aggressive  negligence  of  the  defendants.    In  substance, 

the  charge  against  the  defendants,  is,  that  they  took  the  plaintiff's 

mare  for  hire,  to  be  conveyed  from  Birkenhead  to  Liverpool,  and, 

through  their  negligence,  the  mare  was  killed.    No  doubt  the 

defendants,  as  ferrymen,  are  bound  to  continue  the  road  from 

Birkenhead  to  Liverpool,  and  duly  to  provide  everything  necessary 

to  perfect  that  road.     It  is  not   enough   for    them   to  convey 

passengers  and  goods  across  the  river,  unless  they  also  bridge  over 

the  intervening  space  between  the  vessel  and  the  landing-place. 

They  are  as  much  bound  to  furnish  a  safe  slip  for  that  purpose,  as 

to  furnish  a  safe  vessel  to  cross  the  river.    It  seems,  that,  on  the 

ai'rival  of  the  plaintiff  with  his  mare  at  Liverpool,  the  slip  which 

the  defendants  had  provided  had  an  iron  spike  sticking  up  at  the 

side  of  it,  disguised  as  a  hand-rail ;   and  that,  the  mare  pressing 

against  the  hand-rail,  it  gave  way,  and  the  spike  entered  the  body 

of  the  mare,  and  so  injured  her  that  it  became  necessary  to  kill 

her.    If  the  plaintiff  had  seen  the  spike,  he  might  have  refused  to 

take  the  mare  over  so  unsafe  a  slip.     That  the  defendants  knew  of 

its  unsafe  condition,  is  clear  from  the  complaint  made  by  the 

policeman  on  the  subject,  on  the  very  morning  on  which  the 

accident  happened.     The  result  is,  that  the  case  finds,  as  a  matter 

of  fact,  that  the  defendants  were  guilty  of  negligence;    and  no 

doubt  they  are  liable  for  the  consequences. 

Maule,  J. : 

I  am  of  the  same  opinion.  Two  objections  have  been  urged  to 
the  plaintiff's  right  to  recover  in  this  action.  The  first  objection 
waS|  that  the  facts  proved  at  the  trial  did  not  show  that  the  liability 
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Wih-       of  the  ^defendants  was  of  the  description  pointed  out  in  the 
^.  particulars.    Now,  the  particulars  are  to  be  read  as  part  of  the 

HoKRiDOK.  summons ;  and  the  summons  is  not  before  us :  therefore  it  is 
admitted  that  we  cannot  see  what  the  precise  ground  of  complaint 
against  the  defendants  was.  But  I  do  not  think  the  case  proceeded 
before  the  Judge  upon  the  ground  of  a  variance  between  the  cause 
of  action  alleged  and  that  proved.  If  the  point  had  really  been 
raised  at  the  trid,  and  the  parties  had  intended  to  raise  it  here,  and 
were  prevented  by  the  imperfect  manner  of  setting  it  forth  on  the 
case,  possibly  we  might  have  sent  it  back  to  be  amended. 

The  second  point,  however,  which  was  argued  by  Mr,  James^  was 
evidently  the  real  point  raised  at  the  trial,  and  from  the  decision 
on  which  the  appeal  was  made  to  turn.  The  case  states  that  the 
defendants  contended,  that,  under  the  circumstances,  they  were  not 
liable ;  that  all  they  undertook,  was,  to  find  steam-boat  accommoda- 
tion, and  the  means  of  crossing  the  river ;  that  they  never  took 
charge  of  live  animals ;  and  that,  as  the  mare  in  question  remained 
the  whole  time  under  the  control  and  management  of  the  plaintiff 
himself,  she  was  at  his  risk,  and  the  defendants  could  not  be  legally 
held  responsible  for  the  injury  the  plaintiff  had  sustained, — clearly 
pointing,  not  to  any  form  of  declaring,  but  to  whether  the  plaintiff 
could,  under  the  circumstances  proved,  throw  upon  the  defendants 
the  liability  he  sought  to  cast  upon  them.  The  Judge  was  of 
opinion  that  the  injury  was  caused  by  the  defective  hand-rail ;  and 
that,  to  persist  in  using  the  slip  after  two  accidents,  and  particularly 
after  what  had  occurred  that  morning,  was  so  careless  and  culpable 
an  act  as  to  make  the  defendants  responsible  for  the  consequences. 
It  seems  to  me  that  the  Judge  was  quite  right.  It  was  a  question 
of  fact,  whether  the  defendants  were  guilty  of  negligence  in  suffering 
[  'T&i  J  what  they  knew  to  be  a  defective  slip  to  be  used,  *or  whether  the 
plaintiff's  mare  came  in  contact  with  the  spike  through  any 
negligence  on  the  part  of  the  plaintiff  which  ought  to  deprive  him 
of  his  remedy  against  the  defendants,  on  the  ground  that  one  who 
is  himself  partly  contributory  to  the  injury  of  which  he  complains 
loses  all  claim  to  redress.  The  Judge  came  to  the  conclusion  that 
all  the  negligence  was  on  the  defendants'  side,  and  that  the  plaintiff 
himself  had  been  guilty  of  no  negligence.  That  decision  upon  a 
question  of  fact  is  binding  on  the  Court :  and  I  may  observe  that  it 
was  the  only  conclusion  to  which  any  reasonable  man  could  possibly 
come.  The  plaintiff  had  an  undoubted  right  to  have  his  mare 
conveyed  from  Birkenhead  to  Liverpool  without  any  extraordinary 
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risk  during  the  transit ;    and  if,  for  want  of  proper  care  on  their  wil- 

part,  she  sustained  injury,  the  defendants,  upon  general  principles,  r. 

are  liable.    That  is  the  conclusion  the  Judge  came  to,  and  the  only  Hobridge. 
proper  one  he  could  come  to. 

WiiiiiiAMS,  J. : 

I  am  of  the  same  opinion.  The  result  of  the  facts  proved  at  the 
trial,  is,  that  the  defendants,  as  ferrymen,  used  steam-boats  for  the 
transit  across  the  Mersey,  from  which  passengers  could  not  land 
unless  the  defendants  provided  slips  as  well  as  boats ;  and  that  the 
defendants  were  guilty  of  culpable  negligence  in  providing  a  slip  of 
so  imperfect  and  insecure  a  construction,  that,  without  any  negli- 
gence on  the  part  of  the  plaintiff,  the  rail  thereof  gave  way,  and  a 
concealed  iron  spike  pierced  and  killed  the  plaintiff's  mare.  That 
was  a  degree  of  negligence  for  which  the  defendants  undoubtedly 
were  responsible  in  damages.  I  also  think  this  breach  of  duty  is  in 
substance  imputed  by  the  particulars  of  demand ;  though  it  is  not 
necessary  to  decide  that ;  for,  the  point  of  form  is  not  properly 
raised  before  us,  and,  for  anything  that  appears,  was  not  raised  in 
the  county  court. 

Talfoukd,  J.:  [752] 

I  am  of  the  same  opinion.  The  whole  scope  of  the  case  shows 
that  the  contest  before  the  Judge  of  the  county  court,  was,  upon  the 
matter  of  substance,  viz.  whether  or  not  the  defendants  were  guilty 
of  the  negligence  imputed  to  them,  and  not  mere  matter  of  form. 

The  matter  of  form  is  not  so  presented  to  us  as  to  enable  us  to 
deal  with  it ;  and,  as  far  as  regards  the  substance,  I  concur  with 
the  rest  of  the  Court  in  thinking  that  the  Judge  decided  correctly. 

_  Judgment  affirmed. 

LITTLE  V.  The  NEWPOET,  &c.  EAILWAY  1852. 

COMPANY.  ^'!l!'* 

(12  0.  B,  752—762;  S.  C.  22  L.  J.  C.  P.  39  ;  17  Jur.  209;  7  Bail.  Cas.  280.) 

[Bail  way — Construction  of  line— Deviation.  See  the  Bail  ways  Clauses  Act, 
1863  (26  &  27  Vict.  c.  92),  s.  4.] 


FISHER  V.  RONALDS.  1852 

Xoc.  23. 
(12  C.  B.  762—766 ;  S.  C.  22  L.  J.  C.  P.  62 ;  17  Jur.  393.)  

[Answer  tending  to  criminate  witness.     See  In  re  RtyiiohU  (1882)  20  Ch,  Div. 
294,  61  L.  J.  Ch.  7^6,  46  L.  T.  508.1 
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1852.  Ex  PARTE  WILLIAM  STORY. 

'^^'  (12  C.  B.  767—778 ;  8.  C.  22  K  J.  C.  P.  75.) 

Piohibitiou  to  the  spiritual  Court  lies  only  where  that  Court  is  proceeding 
in  a  matter  which  is  clearly  out  of  its  jurisdiction,  or  in  a  manner  that  is 
manifestly  contrary  to  the  general  principles  of  justioa 

A.  was  cited  to  appear,  and  did  appear,  in  the  Consistorial  Court,  in  a 
suit  promoted  against  him  by  his  wife,  for  restitution  of  conjugal  rights. 
In  the  course  of  that  suit,  two  orders  were  made,  decreeing  restitution,  and 
alimony  pendente  iite, — for  disobedience  of  which  A.  was  about  to  be  pro- 
nounced in  contempt :  Held,  that,  inasmuch  as  A.  had  once  appeared,  this 
Court  could  not  pronounce  the  giving  of  judgment  against  him  in  his 
absence,  and  without  previous  notice  thereof  to  him,  a  proceeding  without 
jurisdiction,  or  contrary  to  justice. 

[See  Ex  parte  Story,  91  B.  B.  433  (8  Ex.  195),  where  the  Court  of  Exchequer 
refused  a  rule  for  a  prohibition  in  the  same  matter  and  on  the  same  ground.] 


1862.  ROBERTS  V.  BETHELL. 

Aor^l«.         (12  C.  B.  778—790 ;  S.  C.  22  L.  J.  C.  P.  69 ;  16  Jur.  1087 ;  20  L.  T.  O.  S.  80.) 

[  778  ]  Assumpsit  by  indorsee  against  acceptor  on  six  bills  of  exchange,  five  of 

which  became  due  on  or  before  the  oth  of  February,  and  one  on  the  12th 
of  March,  1851.  Plea,  that  the  defendant  was  an  infant  at  the  time  of 
accepting  the  bills.  Issue  being  joined  upon  the  replication  to  this  plea,  it 
was  proved,  that  the  drawer,  the  acceptor,  and  the  indorsee,  all  resided  in 
London,  and  that  the  defendant  attained  his  majority  on  the  11th  of  March, 
1851 :  Held,  that,  upon  this  evidence,  the  jury  were  warranted  in  finding 
that  the  bills  were  accepted  by  the  defendant  whilst  he  was  an  infant, — a 
bill  of  exchange,  in  the  absence  of  proof  to  the  conti-ary,  being  presumably 
accepted  within  a  reasonable  time  after  its  date,  and  before  its  maturity  (1)- 

Assumpsit  by  the  indorsee  against  the  acceptor  of  certain  bills 
of  exchange. 

The  first  count  of  the  declaration  stated,  that  one  William  Miller, 
on  the  2nd  of  November,  1850,  made  his  bill  of  exchange  in  writing, 
and  directed  the  same  to  the  defendant,  and  thereby*  required  him 
to  pay  to  the  said  William  Miller  or  order  the  sum  of  90L  for  value 
received,  three  months  after  the  date  thereof,  which  period  had 
elapsed,  and  the  said  bill  had  become  due,  before  the  commence- 
ment of  this  suit ;  and  the  defendant  then  accepted  the  said  bill ; 
and  the  said  William  Miller  then  indorsed  the  same  to  the  plaintiff, 
— of  all  which  the  defendant  then  had  notice,  and  then  promised  the 
plaintiff  to  pay  the  amount  thereof  according  to  the  tenor  and  effect 
thereof,  and  of  his  said  acceptance  thereof ;  but  that  the  defendant 
[  *779  ]  did  not  pay  the  said  bill,  or  any  part  ^thereof,  when  the  same 
became  payable,  according  to  the  tenor  and  effect  thereof. 
(1)  Bills  of  Exchange  Act,  18$2,.6.  13  (1). 
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There  were  five  other  coants  upon  five  several  bills  of  various     Robbbtb 
amounts  similarly  drawn,  accepted,  and  indorsed,  four  of  them     bbthbll. 
bearing  date  the  28rd  of  November,   1850,  and  payable  three 
months  after  date,  and  one    (for  202.)  at  four  months  afler  date, 
drawn  on  the  9th  of  November,  1850. 

The  declaration  also  contained  the  common  money  counts,  and 
a  count  upon  an  account  stated. 

To  the  counts  on  the  bills,  the  defendant  pleaded,  first, — that  he 
did  not  accept, — secondly,  infancy ;  and  to  the  common  counts,  non 
<i89mnp8it,  and  infancy. 

Replication  to  the  plea  of  infancy,  that  the  defendant  was  of  full 
age  when  he  accepted  the  bills ;  without  this  that  he  accepted  the 
said  bills,  or  any  of  them,  whilst  he  was  within  the  age  of  twenty- 
one  years.    Issue  thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  at 
Westminster  after  last  Trinity  Term.  The  plaintiff  put  in  the  bills, 
and  proved  the  defendant's  handwriting.  The  several  dates 
thereof  were  those  alleged  in  the  declaration. 

To  prove  the  defendant's  infancy,  his  father  was  called,  who 
stated  that  his  son  attained  the  age  of  twenty-one  on  the  11th 
of  March,  1851,  which  was  one  day  before  the  last  of  the  bills 
became  due. 

It  appeared  that  the  bills  were  drawn  in  London,  and  that  the 
defendant,  as  well  as  the  drawer  and  the  indorsee,  resided  in 
London. 

For  the  plaintiff  it  was  submitted,  that,  inasmuch  as  a  bill  may 
be  accepted  after  it  has  arrived  at  maturity,  the  defendant  was 
bound,  in  order  to  sustain  his  plea  of  infancy,  to  show  when  he 
accepted  the  bills,  the  meaning  of  the  allegation  of  acceptance 
being,  that  the  defendant  accepted  at  some  time ;  and  that,  as  to 
the  last  *bill,  the  case  was  stronger,  as  no  action  could  be  brought  [  •780  ] 
upon  it  until  two  days  after  the  defendant  had  attained  his  majority. 

A  verdict  was  returned  for  the  defendant ;  leave  being  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  for  870Z.  (the  amount  of 
all  the  bills)  and  interest,  or  for  202.  and  interest. 

Byks,  Serjt.,  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  accordingly. 

He    cited  Mitford   v.    Wallicot  {^)y    Stein  v.  Yglesias^'^),   Israel 

(1)  1  Salk.  128;  12  Mod.  410;  Com.       Walcot). 
75  (per  nom.  Oreyory  v.  -Waknp) ;  1  (2)  1    Cr.   M.   &  E.   565 ;    5  Tyr. 

Ld.   £ay.   674   (per  nom.  Mit/ord  v.       173;  3  Dowl.  P.  C.  252. 
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KoBKBTs      y^      Argent     and     Blyth     v.      Archbold  (i),     and  Harrison     v. 
Bkthbll.      Clifton  (2). 

Edwin  James  and  Fortescue,  now  showed  cause : 

The  inference  drawn  by  the  jury,  that  the  defendant  accepted 
the  bills  whilst  he  was  an  infant,  was  fully  warranted  by  the 
evidence.  The  defendant  was  not  bound  to  prove  that  the  accept- 
ance took  place  before  the  bills  arrived  at  maturity, — or,  as  to  the 
last  bill,  that  it  was  accepted  before  the  12th  of  March,  1851.  *  *^ 
[  781  ]  The  burthen  of  proving  that  the  acceptance  took  place  after  the 
maturity  of  the  bill,  it  seems,  lies  on  the  party  who  so  asserts :  see 
Byles  on  Bills,  6th  edit.,  p.  146,  n.  (y). 

(Maulb,  J. :  Acceptance  is  proved  by  proving  the  acceptor's, 
handwriting ;  and  that  proves  the  date,  because  it  is  presumed 
that  it  takes  place  before  the  bill  is  due.  It  is  every  day's  practice 
to  prove  the  handwriting  of  the  acceptor  only ;  and  non  constat  but 
that  he  may  have  accepted  the  bill  after  action  brought.) 

In  the  absence  of  evidence  to  the  contrary,  a  bill  of  exchange  must 
be  taken  to  have  been  issued  at  the  time  it  bears  date :  Anderson  v. 
Weston  {:<).  *  *  No  doubt,  bills  may  be  accepted  after  they  are 
due ;  but  that  is  not  the  ordinary  presumption.  The  legal  effect  of 
an  acceptance  is  very  different  before  and  after  maturity :  in  the 
latter  case,  the  bill  is  payable  on  demand:  Jackson  v.  Pigott(4), 
Mitford  V.  JVallicot,  Christie  v.  Peart  (5);  and  the  drawer  is  dis- 
[  •782  ]  charged.  In  declaring  *upon  a  bill  accepted  after  maturity,  the 
usual  course  is  so  to  allege  the  acceptance :  Billing  v.  Devaux  («). 

(Jervis,  Ch.  J. :  How  do  you  pray  in  aid  the  declaration  ?) 

The  plaintiff  has  no  right  to  put  a  false  statement  on  the  record, 
and  then  call  upon  the  defendant  to  prove  it  to  be  false. 

Bi/Ies,  Serjt.,  and  Huddlestone,  in  support  of  the  rule: 
The  difficulty  cast  upon  the  plaintiff  by  the  suggestion  which  has 

(1)  Chitty  on  Pleading,  by  Pearson,  (4)  1  lid.  Bay.  364;  12  Mod.  212. 
2nd  ed.  p.  330.  (5)  7  M.  &  W.  491 ;  9  Dowl.  I'.  C. 

(2)  17  L.  J.  Ex.  233.  291. 

(3)  6  Bing.  N.  C.  296;  8  Scott,  (6)  60  B.  R.  683  (3  Man.  &  G.  diio). 
583. 
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been  thrown  out  by  Mr.  Justice  Maulb,  is,  that  it  is  every  day's  Robs&ts 
practice,  in  an  action  against  the  acceptor  of  a  bill  of  exchange,  to  ^bthell. 
rest  the  case  simply  upon  the  production  of  the  bill,  and  proof  of 
the  defendant's  handwriting,  and  yet  it  may  be  that  the  acceptance 
may  have  taken  place  After  the  commencement  of  the  action ;  and 
it  is  asked,  what  is  to  prevent  that  presumption,  but  the  pre- 
sumption that  the  acceptance  has  taken  place  before  the  maturity 
of  the  bill  ?  That  difficulty  has  never  been  suggested  by  any  one 
before. 

(Maule,  J. :  The  principle,  I  apprehend,  is  this.  It  is  the  usual 
course  to  date  all  instruments  of  the  day  on  which  they  are 
executed.  So,  in  the  case  of  bills  of  exchange,  it  is  presumed  that 
the  acceptance  takes  place  shortly  after  the  date  of  the  bill,  because 
that  is  the  natural  and  usual  course  of  business.) 

That  presumption  does  not  hold  universally:  it  clearly  does  not 
apply  where  a  bill  is  the  foundation  of  B,Jiat  in  bankruptcy. 

( Jebvis,  Ch.  J. :  That  is  dealt  with  as  the  single  exception.) 

The  allegation  in  the  declaration,  is,  that  the  defendant  accepted 

the  bills  at  some  time  before  the  commencement  of  the  action, 

either  before  or  after  the  maturity  of  the  bills.     The  defendant 

pleads  in  confession  and  avoidance, — true,  I  accepted  the  bills,  as 

alleged  in  the  declaration,  but  at  the  time  I  accepted,  I  was  not  of 

full  age:  and  he  does  not  show  when  he  accepted.     This  is  an 

action  by  indorsee  against  acceptor :  *the  plaintiff  might  have  been       [  ♦783  ] 

the  twentieth  indorsee,  or  he  might  have  been  a  foreigner :  how, 

then,  could  he  show  the  actual  time  of  acceptance  ?    As  against 

the  acceptor,  the  presumption  should  be  that  he  was  of  full  age  at 

the  time  he  accepted, — the  act  of  accepting  being  tantamount  to  a 

declaration  that  he  was  competent  to  bind  himself  by  acceptance ; 

otherwise,  the  acceptance  would  be  a  fraud,  inforo  conscientia  at 

least. 

(Maule,  J. :  Suppose  you  called  a  witness,  who  proved  that  the 
bill  was  accepted  before  its  maturity,  and  the  defendant  proved 
that  he  was  an  infant  at  the  time  the  bill  became  due;  in  that 
case,  no  doubt  the  defendant  would  succeed.  In  what  does  that 
case  dififer  from  this,  except  in  the  quantity  or  degree  of  proof  ?) 

It  does  not  follow  that  a  presumption  which  might  legitimately 
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B0BKBT8  be  made  on  one  issue,  may  also  be  made  on  another.  Upon  thia 
Brhkll.  issue,  the  defendant  had  two  things  to  prove,  as  to  which  no^ 
presumption  can  fairly  be  made  in  his  favour,  because  they  are,, 
or  may  be,  exclusively  within  his  knowledge,  first,  when  he  accepted 
the  bills, — secondly,  when  he  came  of  age.  It  has  never  before 
been  suggested  that  the  presumption  which  arises  on  the  first 
issue,  helps  the  defendant  on  the  second. 

(Maule,  J. :  The  defendant  proves  that  the  bills  were  accepted 
before  the  11th  of  March,  1851,  if  there  is  evidence  whence  it 
may  be  fairly  presumed,  as,  that  the  bills  arrived  at  maturity 
before  that  day.  The  form  of  the  issue  can  make  no  di£Eerence, 
if  the  matter  sought  to  be  proved  is  on  the  issue  a  question  for 
the  jury.) 

Presumptions  as  to  the  time  of  the  happening  of  events,  vary  aa 
the  issue  varies:  Doe  d.  Knight  v.  Nepean  (i). 

(Maule,  J. :  That  is  a  totally  different  question.) 

In  Israel  v.  Argent  (2),  in  an  action  against  the  defendant  as 
acceptor  of  a  bill,  it  was  ruled,  that,  the  issue  being  infancy^ 
[  ^784  ]  the  defendant  was  bound  to  *prove  not  only  his  real  age,  but 
also  (if  not  shown  to  have  been  under  age  when  the  action  was 
commenced)  the  day  on  which  he  accepted  the  bill ;  and  that  the 
date  of  the  bill  will  not  be  even  presumptive  evidence  of  the  time 
of  acceptance. 

(Maule,  J. :  The  note  does  not  disclose  the  facts  of  the  case. 
The  ruling  would  be  perfectly  consistent  with  what  is  thrown  out 
here,  if  the  defendant  became  of  age  a  day  or  two  after  the  bill 
was  drawn,  and  months  before  the  commencement  of  the  action.) 

So,  in  Blyth  v.  Archbold,  and  others  (3),  in  an  action  by  the  drawers 
against  the  acceptors  of  a  bill,  one  of  whom  (Watson)  pleaded 
infancy,  the  midwife  and  the  defendant's  tutor  having  proved  his 
birth  and  identity, — Lord  Abikoer  said  the  defendant  was  bound  to 
make  out  his  plea,  and  to  show  that  he  was  an  infant  at  the  time 
he  entered  into  the  contract,  viz.  at  the  time  of  the  acceptance.  The 
bill  was  drawn  at  six  months'  date  from  the  18th  of  November. 

(1)  46R.  B.  789  (5B.  &  Ad.  86).  (3)  Cor.     Lord    ABilfGER,    O.    B., 

(2)  CW.  Lord  Abinoer,  C.  B.,  Ex.      Guildhall,  July  9,  1835. 
1834,  Pearson's  Chitty,  p.  330. 
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It  did  not  appear  when  the  acceptance  was  written,  and  it  might  Bobebts 
have  been  after  the  defendant  was  of  age,  as  the  bill  had  several  bethklu 
months  afterwards  to  run.  One  of  the  defendants'  clerks  was 
then  called,  who  stated  that  the  bill  was  left  for  acceptance 
between  the  2nd  and  5th  of  October ;  that  he  wrote  the  words, 
"  accepted,  payable  at  Sir  Richard  Carr,  Glynn  &  Co.'s,"  and 
placed  it  on  Mr.  Watson's  desk ;  and  that  he  never  saw  the  bill 
afterwards.  Lord  Abinoeb  said  this  carried  the  case  a  step  farther, 
but  the  defendant  ought  to  prove  when  he  did  accept. 

(Jbbvis,  Ch.  J. :  Surely  the  latter  fact  was  evidence  of  the  time 
when  the  bill  was  accepted.  The  case  presents  some  very  remark- 
able features.  It  would  seem,  from  the  attempt  made  to  prove  the 
acceptance  of  the  bill  before  its  date,  that  the  defendant  came  of 
age  very  close  upon  the  drawing  of  the  bill. 

Maule,  J. :  Both  these  cases  are  too  loose  and  apocryphal  to  be 
safely  acted  *upon.)  [  •785  ] 

In  Dickson  v.  Evans  (1)  it  was  held,  that,  to  an  action  brought 
by  the  assignees  of  a  bankrupt  for  a  debt  due  to  the  bank- 
rupt's estate,  the  defendant  could  not  set  off  cash  notes  issued 
by  the  bankrupt,  payable  to  bearer,  bearing  date  before  his 
bankruptcy,  unless  he  shows  further  that  such  notes  came  to  his 
hands  before  the  bankruptcy.  *  *  Here,  the  onus  of  proof 
clearly  lay  on  the  defendant ;  for,  he  alone  (as  between  himself 
and  the  indorsee)  could  know  when  he  accepted  the  bills. 

(Talfourd,  J. :  The  indorsee  must  know,  when  he  takes  a  bill, 
whether  it  is  accepted  or  not. 

Maule,  J. :  Was  there  not  here  some  evidence  that  the  bills  were 
accepted  before  maturity  ?) 

Not  in  the  case  of  a  man  having  means  of  proof  of  the  particular 
fact. 

(Matjlb,  J. :  He  could  have  no  means  of  proof  before  the  late 
Act  allowing  parties  to  give  evidence,  14  &  15  Vict.  c.  99  :  and  that 
Act  can  make  no  difference.) 

One  of  the  bills,— *that  which  became  due  on  the  12th  of  March,       [  '786  ] 
1851^ — not  being  payable  at  the  time  the  defendant  became  of  age, 
(1)  3B,R.  119  (6  T.  E,  67). 
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BoBKKTB  no  presumption  can  avail  against  the  plaintiff  there.  Where  the 
Bethell.  issae  is  on  non  accepit,  the  only  presumption  that  could  arise  from 
the  face  of  the  bill,  is,  that  the  acceptance  took  place  before  the 
commencement  of  the  action :  but,  where  the  issue  is  on  a  plea  of 
infancy,  the  defendant  undertakes  to  prove  the  precise  time  of  the 
acceptance. 

(Maule,  J. :  You  are  assuming  that  there  is  no  evidence  here. 
We  think  that  the  production  of  the  bills,  and  proof  of  the  defen- 
dant's handwriting,  was  evidence  that  the  bills  were  accepted  within 
a  short,  a  reasonable  time  after  they  were  drawn.) 

The  general  rule  laid  down  by  Ashhubst,  J.,  in  Dickson  v.  Evans, 
and  adopted  by  Starkie,— 1  Stark.  Evid.  8rd  edit.  420, — "that  the 
onus  pi'obandi  lies  upon  the  party  who  seeks  to  support  his  case  by  a 
particular  fact  of  which  he  is  supposed  to  be  cognisant," — explains 
all  the  cases  which  were  cited  for  the  defendant. 

Jervis,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  It  has  not 
been  denied  on  the  part  of  the  defendant,  nor  can  it  be,  that,  on 
this  plea,  the  defendant  was  bound  to  prove  that  he  was  an  infant 
at  the  time  of  the  acceptance  of  these  bills.  The  only  question  is 
whether  there  was  any  evidence  to  establish  that  proposition  ;  for, 
if  there  was,  the  learned  Judge  was  right  in  leaving  it  to  the  jury. 
There  is  no  doubt  the  defendant  was  an  infant  at  the  time  when 
four  of  the  bills  were  at  maturity :  and  there  is  also  no  doubt  that 
all  the  bills  were  accepted  by  him  during  his  infancy,  if  the  pro- 
duction of  the  bills  dated,  with  proof  of  the  defendant's  hand- 
writing, was  any  evidence  to  go  to  the  jury  to  show  when  they 
were  accepted.  My  brother  Byles  has  in  vain  attempted  to  remove 
the  impression  made  by  the  suggestion  thrown  out  by  my  brother 
[  •787  ]  Maule  in  the  *course  of  the  argument,  that  the  ordinary  mode  of 
proving  the  acceptance  of  a  bill  before  the  commencement  of  the 
action,  is,  by  merely  putting  in  the  bill,  and  proving  the  hand- 
writing. There  is  nothing  on  the  face  of  the  bill  to  show  when  it 
was  accepted.  Why,  then,  is  it  that  this  evidence  is  suflScient?  It 
is  because  it  must  be  presumed  that  the  bill  has  been  accepted 
during  its  currency,  and  consequently  before  the  commencement 
of  the  action ;  because  it  is  the  usual  course  of  business  to  present 
bills  for  acceptance  before  the  time  foi;  the  payment  of  them  has 
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ran  out,  and  within  a  reasonable  time  after  the  drawing  of  them.     Kobebts 

But  my  brother  Byles,  admitting  thai  to  be  ordinarily  so,  says  that     bbthkll. 

it  depends  upon  the  form  of  the  issue ;  and  he  insists  that  here  the 

defendant  was  bound  affirmatively  to  prove  that  the  acceptance 

actually  took  place  whilst  he  was  an  infant.    But  the  true  answer 

is  this, — ^not  that  the  circumstance  of  the  particular  form  of  the 

issue  being  different  deprives  the  instrument  of  its  ordinary  effect 

when  offered  in  evidence  ;  but  it  is  for  the  jury  to  say  what  effect 

is  to  be  given  to  it  in  each  case.    I  decide  this  case  upon  this 

broad  ground, — that  we  are  to  presume,  unless  the  contrary  is 

shown,  that  a  bill  of  exchange  has  been  accepted,  not  on  the  day 

of  its  date,  but  within  a  reasonable  time  afterwards.    It  is  not  to 

be  presumed  that  the  acceptance  took  place  after  the  maturity  of 

the  bill.    That  view  disposes  of  the  case  as  to  all  these  bills, — as  to 

five  of  them,  because  they  became  due  before  the  defendant  attained 

the  age  of  twenty-one ;  and,  as  to  the  sixth,  because  a  reasonable 

time  for  its  acceptance  had  elapsed  before  the  defendant's  majority. 

For  these  reasons,  I  think  the  verdict  was  right,  and  that  this  rule 

should  be  discharged. 

MaxjIiB,  J. : 

I  am  of  the  same  opinion.  The  defendant  by  his  plea  under- 
took to  prove  that  he  was  an  infant  *at  the  time  he  accepted  the  [  *788  ] 
bills  declared  upon :  and  the  jury  have  found  that  he  was  an  infant. 
The  question  is,  whether  there  was  any  evidence  to  justify  them  in 
coming  to  that  conclusion.  The  case  has  been  treated  in  argument 
as  one  of  presumption.  I  do  not  think  it  is  a  case  of  presumption 
at  all.  Presumption  is,  where  a  state  of  facts  is  taken  to  exist, 
without  any  proof  at  all  of  its  existence.  We  cannot  presume 
that  the  defendant  was  an  infant  when  he  accepted  these  bills :  he 
must  prove  the  fact.  The  way  he  does  that,  is,  by  showing  that  all 
the  bills  except  one  became  due  before  he  attained  the  age  of 
twenty-one ;  and,  as  to  that  one,  that  the  three  days  of  grace 
expired  on  the  12th  of  March,  1851,  and  that  he  became  of  age 
on  the  11th,  that  bill  having  been  drawn  at  four  months.  The 
question  is,  whether  these  facts  amount  to  evidence  that  the  defen- 
dant was  under  age  at  the  time  he  accepted  the  bills.  It  is  conceded 
to  be  established  that  a  bill  of  exchange  is  to  be  taken  to  have  been 
issued  at  the  time  at  which  it  bears  date.  That  is  undoubtedly  the 
rule,  with  one  exception  only,  viz.  in  the  ease  of  a  bill  which  con- 
stitutes the  debt  on  which  the  petition  for  a  Jiat  in  bankruptcy  is 
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RoBEBTs      founded :  in  that  case,  some  independent  evidence  is  required,  that 
Bbthbll.     *ihe  bill  was  drawn  at  the  time  it  purports  to  be  drawn.     That 
exception,  however,  only  tends  to  prove  the  rule.     The  reason  and 
foundation  of  the  rule  is,  that  ordinarily  all  instruments  are  written 
at  the  time  they  bear  date.     The  production,  therefore,  of  a  bill, 
or  of  any  other  instrument,  bearing  a  given  date,  is  evidence,  not 
conclusive,  but  reasonable  evidence,  that  it  was  made  at  that  time. 
Now,  the  acceptance  of  a  bill  in  general  is  not  dated ;  therefore, 
there  is  nothing  in  the  mere  fact  of  acceptance  to  show  the  precise 
day  on  which  it  takes  place.     In  the  cases  of  Israel  v.  Argent  and 
Blyth  V.  Archbold,  it  may  be  that  it  was  attempted  to  infer  from 
I  *789  ]       the  dates  of  the  *bills  that  they  were  accepted  on  those  respective 
days.    The  reason  for  inferring  that  a  bill  is  drawn  on  the  day  on 
which  it  bears  date,  does  not  apply  to  the  acceptance ;  for,  it  is  by 
no  means  the  general  usage  to  accept  bills  on  the  day  on  which 
they  are  drawn  ;  therefore,  proof  of  the  fact  of  acceptance,  coupled 
with  the  date  of  the  drawing,  do  not  amount  to  evidence  that  the 
bill  was  accepted  on  that  particular  day.    But,  althougli  it  is  not 
usual  to  accept  a  bill  on  the  day  on  which  it  is  drawn,  it  is  usual 
to  do  80  at  some  early  opportunity  after  that  day.     Therefore, 
where  the  drawer  and  the  acceptor  are  both  living  in  the  same 
town,  the  presumption  is  that  the  bill  is  accepted  shortly, — within 
a  few  days, — after  it  is  drawn  ;  it  being  manifestly  the  interest  of 
the  drawer  to  have  a  negotiable  instrument  made  perfect  as  early 
as  conveniently  may  be.     The  date  of  the  bill,  therefore,  though 
not  evidence  of  the  very  date  of  the  acceptance,  is  reasonable 
evidence  of  the  acceptance  having  taken  place  within  a  short  time 
after  that  day,  regard  being  had  to  the  distance  the  bill  would  have 
to  travel  from  the  one  party  to  the  other.    Upon  the  same  principle 
on  which  that  presumption  rests,  it  may  be  presumed  in  this  case 
that  the  bills  were  accepted  before  they  arrived  at  maturity.    I 
suggested,  in  the  course  of  the  argument,  that  the  universal  way 
of  proving  that  the  acceptance  of   a   bill  took  place  before  the 
commencement  of  the  action,  was,  by  the  mere  production  of  the 
bill,  and  proof  of  the  acceptor's  handwriting.    How  can  it  prove 
that,  except  as  showing  that  the  acceptance  took  place  before  the 
bill  became  due  ?    That  being  so,  there  was  in  this  case  evidence 
to  warrant  the  jury  in  finding,  as  to  all  the  bills  except  the  last, 
that  they  were  accepted  before  their  maturity :  and,  as  to  the  last 
bill,  taking  the  limit  of  the  reasonable  time  after  the  drawing  of  a 
bill,  for  its  presentation  for  acceptance,  to  be,  at  all  events,  before 
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the  days  of  grace,  I  think  there  was  also  reasonable  *evidence  that  Roberts 
the  acceptance  of  that  bill  took  place  whilst  the  defendant  was  an  bbthbll, 
infant.  [  •790  ] 

Upon  the  whole,  therefore,  I  think  the  evidence  was  properly 
admitted  with  respect  to  all  the  bills.  This  decision,  though  not 
in  terms  founded  upon  express  authorities,  rests  upon  principles 
not  materially  differing  from  those  which  are  of  constant  occurrence, 
where  the  date  of  an  instrument  is  prima  facie  taken  to  be  the  date 
of  its  execution.  I  think,  therefore,  the  verdict  in  this  case  was 
founded  upon  competent  evidence,  and  that  the  rule  to  enter  a 
verdict  for  the  plaintiff  must  be  discharged. 

Williams,  J. : 

For  the  reasons  given  by  my  Lord  and  my  brother  Maulb,  I 
concur  with  them  in  thinking  that  there  was  sufficient  evidence  in 
this  case  that  all  the  bills  were  accepted  by  the  defendant  before  he 
attained  his  majority. 

Talfourd,  J.,  concurred. 

Rvle  discharged. 


JAMES  V.  ISAACS  and  Others.  i8fi2. 

(12  C.  B.  791—800 ;  8.  C.  22  L.  J.  C.  P.  73 ;  17  Jur.  79 ;  20  L.  T.  0.  S.  68.)  ^^' 

In  assompsit  for  work  and  labour,  the  defendants  pleaded, — that  the  1^  ^ 
money  mentioned  in  the  declaration  accrued  due  to  the  plaintiff  imder  an 
agreement  for  the  building  of  a  church ;  that,  the  plaintiff  having  suspended 
the  work,  another  agreement  was  entered  into  between  him  and  one  A., 
under  which  the  plaintiff,  in  consideration  of  certain  stipulated  payments, 
undertook  to  complete  the  work,  and  to  rely  for  the  residue  of  the  contract 
price  upon  certain  subscriptions  which  were  to  be  raised ;  and  that  A.  duly 
made,  and  the  plaintiff  received,  the  payments  stipulated  for  by  the  second 
agreement,  in  satisfaction  and  discharge  of  the  original  agreement  between 
the  plaintiff  and  the  defendants,  and  of  the  performance  thereof  by  the 
latter :  Held,  that  the  plea  was  bad  in  substance,  inasmuch  as  it  did  not 
show  that  the  agreement  made  by  A.,  and  the  payments  under  it,  were 
intended  to  be  made  for  the  benefit  of  the  defendants,  and  that  they 
adopted  A.'s  acts. 

Assumpsit  for  work  and  labour  and  materials,  and  for  money 
found  due  upon  an  account  stated. 

Fourth  plea,  by  Cordes  and  Morgan,  two  of  the  defendants,  that 
the  money  in  the  first  count  mentioned,  accrued  due  to  the  plaintifif 
under  a  certain  agreement  made  on  the  1st  of  September,  1847, 
between  him  and  the  defendants,  whereby  the  plaintiff  agreed  with 
the  defendants  to  execute  and  perform  all  the  works  necessary  in 
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Jamk       the  erection  of  a  church  in  the  parish  of  Malpas,  in  the  coanty  of 
IsaIob.       Monmouth,  agreeably  to  certain  plans,  specification,  and  detail  of 
the  same,  numbered  from  one  to  fifteen  inclusive,  provided  for  that 
purpose  by  one  John  Prichard,  Esq.,  architect ;  the  whole  of  the 
said  works  to  be  performed  for  the  sum  of  1,140Z.,  and  to  the  entire 
satisfaction  of    the  said  John    Prichard,   the    architect  therein 
engaged :  that,  after  the  making  of  the  said  agreement,  the  plaintiff 
commenced  the  said  works  and  the  said  building  of  the  said  church, 
according  to  the  plans  and  specification,  and  continued  and  proceeded 
with  the  same  until  the  1st  of  August,  1850,  when  the  said  works 
and  the  said  building  of  the  said  church  were  finished  and  com- 
pleted :  that,  during  the  progress  of  the  said  works,  and  of  the  said 
building,  and  before  the  18th  of  February,  1850,  divers  sums  of 
money  amounting  in  the  whole  to  a  large  sum,  to  wit,  580/.,  were 
paid  to  the  plaintiff  under  the  said  agreement,  and  by  the  plaintiff 
[  *792  ]      received  as  instalments  of  the  said  sum  of  1,140Z.  for  *and  in  respect 
of  the  said  works  and  building  of  the  said  church  as  aforesaid : 
that,  after  the  plaintiff  had  so  received  the  said  sum  of  5802.,  and 
before  the  said  18th  of  February,  1850,  to  wit,  on  the  26th  of  January, 
1850,  the  plaintiff  discontinued  the  said  works  and  the  said  building 
of  the  said  church,  and  refused  to  continue  the  same,  or  to  allow  the 
same  to  be  proceeded  with,  until  he  received  payment  of  certain 
further  sums  of  money,  to  wit,  amounting  to  820Z.,  as  instalments  of 
the  said  sum  of  1,140Z.,  for  and  in  respect  of  the  said  building  of 
the  said  church :  that  the  plaintiff  did  then  stop  the  scdd  works, 
and  the  same  remained  so  stopped  until  a  certain  day  and  year,  to 
wit,  the  18th  of  February,  1850 :  that  thereupon,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  a  certain  agreement  was  made 
between  the  plaintiff  and  one  Thomas  Prothero,  of  Malpas  Court, 
which  said  agreement  was  and  is  in  the  words  and  figures  following, 
that  is  to  say,  '*  Whereas,  I,  Benjamin  James,  of  Newport,  builder, 
having  agreed  to  erect  the  new  church  at  Malpas,  mentioned  in  the 
within  specification  and  accompanying  drawings,  for  the  sum  of 
1,140Z.,  have  proceeded  with  the  said  work,  and  the  building  is  now 
roofed  and  covered  in,  and  I  have  received  on  account  thereof  the 
sum  of  580Z. ;  and  whereas,  in  consideration  of  the  sum  of  200Z.  to 
be  paid  to  me  by  Thomas  Prothero,  of  Malpas  Court,  as  follows, 
60L  now  down,  the  receipt  of  which  I  acknowledge,  of  50Z.  more  on 
the  4th  of  March  next,  502.  more  on  the  18th  of  March  next,  and 
the  remaining  50Z.  on  the  4th  of  April  next,  do  hereby  agree  with 
the  said  Thomas  Prothero,  to  complete  and  finish  in  all  respects 
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the  said  new  church  according  to  the  said  plans  and  specification,  James 
so  that  the  same  shall  he  ready  for  consecration  and  opening  on  the  laAAcs. 
first  of  May  next ;  and  further,  that,  for  the  sum  that  will  remain 
unpaid  to  me  for  erecting  and  completing  the  said  church,  I  will 
accept  *and  depend  on  such  subscriptions  as  have  been  promised,  [  *793  ] 
or  can  be  raised,  to  and  by  the  Bev.  W.  D.  Isaacs ;  and  further, 
that  the  expense  of  the  steeple  in  the  bell  turret,  and  of  the  two 
additional  windows  in  the  chancel  over  the  communion-table,  shall 
be  paid  out  of  the  subscriptions  of  Mrs.  Phipps  and  the  Bev.  Thomas 
Prothero.  Dated  the  18th  of  February,  1850.  (Signed)  Benjamin 
Jambs  : "  that  the  said  Benjamin  James  in  the  said  agreement 
mentioned  is  the  plaintiff  in  this  suit,  and  that  the  said 
Bev.  Thomas  Prothero  in  the  said  agreement  also  mentioned  was 
another  and  different  person  from  the  said  Thomas  Prothero  party 
to  the  said  agreement ;  and  that  the  said  Thomas  Prothero  party  to 
the  said  agreement,  did,  on  the  said  4th  of  March,  and  on  the  18th 
of  March,  and  on  the  4th  of  April,  1850  (all  which  days  elapsed 
before  the  commencement  of  this  suit),  respectively,  pay  to  the 
plaintiff  the  sum  of  50/.,  making  up  in  the  whole,  with  the  said  sum 
of  50/.  in  the  said  agreement  mentioned,  and  thereby  acknowledged 
to  be  paid,  the  sum  of  200/.  in  the  said  agreement  mentioned ;  and 
the  plaintiff  accepted  and  received  the  same  of  and  from  the  said 
Thomas  Prothero,  in  full  and  complete  performance  of  the  said 
agreement  so  entered  into  between  the  plaintiff  and  the  said 
Thomas  Prothero  as  aforesaid :  that  the  plaintiff  accepted  and 
received  the  last-mentioned  agreement,  and  the  performance  thereof 
by  the  said' Thomas  Prothero,  in  satisfaction  and  discharge  of  the 
said  agreement  between  the  plaintiff  and  the  defendants,  so  made 
as  aforesaid,  and  of  the  performance  thereof  by  the  defendants. 
Verification. 

Special  demurrer,  assigning  for  causes, — that  the  fourth  plea  is 
ambiguous  and  uncertain,  for  not  showing  whether  anything  was 
due  to  the  plaintiff  at  the  time  of  making  the  agreement  with 
Thomas  Prothero  or  not,  and  that,  if  it  be  taken  as  admitting  that 
something  was  due,  it  shows  no  satisfaction  of  that  debt ;  if,  on  the 
*other  hand,  it  be  taken  as  denying  that  anything  was  then  due,  it  [  *794  ] 
is  an  informal  and  argumentative  denial  of  the  debt,  and  amounts 
to  non  ctssumpserunt ;  that  it  is  inconsistent  and  repugnant,  for 
alleging  in  the  introductory  part  that  the  amount  demanded  became  *  ** 

due  under  the  agreement  of  the  Ist  of  September,  1847,  and  then 
stating  facts  to  show  that  it  did  not  accrue  due  at  all  from  the 
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James       pleading  defendants;    and  that  it  does  not  confess  any  debt  as 
Isaacs.       alleged ;  or,  if  it  confesses  it,  shows  no  discharge  from,  or  satisfaction 
of,  that  debt.    Joinder  in  demurrer. 

Lush,  in  support  of  the  demurrer : 

It  is  difficult  to  understand  what  the  plea  means, — whether 
payment,  or  non-liability. 

(Maule,  J. :  It  seems  to  amount  to  iion  (Msumpsit, 

Jervis,  Ch.  J. :  Or  satisfaction  by  a  stranger :  see  Belshatv  v. 
Bush  (1).) 

llaymond,  contra  : 

The  51st  section  of  the  15  &  16  Yict.c.  76,  which  enacts  that  "no 
pleading  shall  be  deemed  insufficient,  for  any  defect  which  could 
heretofore  only  be  objected  to  by  special  demurrer,"  precludes  the 
plaintiff  from  objecting  that  the  plea  amounts  to  non  Msumpsit. 

{Lush  :  This  demurrer  was  delivered  before  the  passing  of  that 
Act.) 

The  Act  is  retrospective  in  this  respect.     *    *     * 

[  796  ]  Lush  : 

*  *  The  whole  scope  of  the  Act  shows  that  pending  demurrers 
were  not  contemplated.    *     *     * 

[  796  ]        Jervis,  Ch.  J. : 

[  *797  ]  We  will  hear  the  argument :  and,  if  *we  should  hold  the  plea  to 

be  bad  in  substance,  this  point  will  not  arise :  if  necessary,  we  will 
consult  the  other  Judges  upon  the  construction  of  the  51st  section. 

Raymond  : 

The  plea  is  good  in  substance,  as  well  as  in  form.  The  question 
is,  whether,  the  intention  of  the  parties  being  clear,  that  the  second 
agreement  should  be  substituted  for  the  first,  there  is  any  principle 
of  law  which  prevents  the  Court  from  giving  efifect  to  such 
intention. 

(Maule,  J. :  The  substantial  objection  is,  tbat  the  contract  set  up 
by  the  plea  is  made  between  the  plaintiff  and  a  third  person,  the 
defendants  being  no  parties  to  it.) 

(1)  87R.B.  639(11  C.  R  191). 
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Suppose  it  amoants  to  accord  and  satisfaction  by  a  third  party,  Jame8 
woald  there  be  any  objection  on  that  ground  ?  According  to  Belahaw  isAAoa 
V,  Bush  (i),  it  would  seem  not.  In  Jones  v.  Broadhurst  (2),  the 
Court,  in  giving  judgment,  refer  to  a  passage  in  Fitzherbert's 
Abridgment,  title  Barre,  pi.  166,  where  it  is  said  that, ''  if  a  stranger 
does  trespass  to  me,  and  one  of  his  relations,  or  any  other,  gives 
anything  to  me  for  the  same  trespass,  to  which  I  agree,  the  stranger 
shall  have  advantage  of  that  to  bar  me ;  for,  if  I  be  satisfied,  it  is 
not  reason  that  I  be  again  satisfied :  "  and,  at  the  end  of  the  judg- 
ment,— p.  198, — they  say :  "  It  must  be  obvious  that  the  decision 
in  the  86  Hen.  YL,  reported  in  Fitzherbert,  is  consistent  with 
reason  and  justice."  That  view  was  acted  upon  in  Belshaw  v. 
Btish. 

(Jebvis,  Gh.  J. :  Here,  the  party  with  whom  the  second  agreement 
was  made,  is  a  stranger  to  the  defendant.) 

It  is  difficult  to  see  upon  what  principle  such  an  agreement,  of 
which  the  plaintiff  has  had  all  the  benefit,  should  be  held 
inoperative.  In  Thumian  v.  WUd  (s)  it  was  held,  that,  in  an 
action  for  a  trespass  committed  by  the  defendant  as  servant  and  by 
command  of  P.  B.,  acceptance  of  satisfaction  by  the  plaintiff  from 
P.  B.  was  a  defence.  It  is  submitted,  ^therefore,  that  this  plea  [^798] 
does  show  a  substantial  defence  to  the  action. 

(Maule,  J. :  You  should  have  shown  that  the  second  agreement 
was  made  on  behalf  of  the  defendants.) 

That  is  contrary  to  Belshaw  v.  Bush. 

(Maule,  J. :  No.  At  the  conclusion  of  the  judgment  there,  the 
Court  say:  "It  appears  to  us,  therefore,  that  the  bill  given  by 
William  Bush  on  account  of  the  causes  of  action  of  the  plaintiff 
against  the  defendant,  must  be  taken  to  be  a  conditional  payment 
on  behalf  of  the  defendant;  that  the  condition  to  defeat  it  not 
having  happened,  it  operat-es  as  an  absolute  payment ;  that  it  might 
be  adopted,  and  has  been  adopted,  by  the  defendant,  who  relies  on 
it  in  his  plea ;  and,  consequently,  that  it  bars  the  action."  That 
we  inferred  from  the  language  of  the  plea.) 

The  frame  of    this  plea  brings  it    precisely  within    the    same 

(1)  87  E.  E.  639  (1 1  C.  B.  191).  (3)  11  Ad.  d:  El.  453 ;  3  P.  &  D.  289. 

(2)  82  K.  E.  336  (9  C.  B.  173,  193). 
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James       predicament.    The  money  paid  pursoanl  to  the  second  agreement, 
Uaacb.       coald  only  have  been  paid  in  satisfaction  of  the  money  due  under  the 
first  agreement. 

Then,  as  to  the  form  of  the  plea.  The  first  objection  taken,  is, 
that  it  amounts  to  non  assumpsit. 

(Maule,  J. :  The  substance  of  the  plea,  is,  that,  pending  the 
agreement,  and  before  any  right  of  action  accrued  to  the  plaintiff 
under  it,  it  was  agreed  between  the  plaintiff  and  a  third  person, 
that  a  new  and  different  agreement  should  be  substituted  for  it. 
So  that  the  defendant  seeks  to  show  that  the  agreement  declared 
upon  is  put  an  end  to  by  another  agreement  to  which  the  defendant 
himself  is  no  party.) 

It  is  enough  for  the  defendant  to  show  that  the  plea  gives  colour : 
it  admits  the  agreement,  and  the  work  done  under  it:  Ley- 
field's  case  (1);  Stephen  on  Pleading,  5th  edit.  p.  234.  There 
are  many  cases  where  the  setting  up  such  a  collateral  agree- 
ment as  this  does  not  make  the  plea  objectionable  on  this  ground. 
[He  cited  Smart  v.  Hyde  (2)  and  Sieveking  v.  Duttaii  (s). 

[799]  (Mauls,  J.:  I  think  this  plea  clearly  amounts  to  the  general 

issue.    It  is  very  like  the  plea  in  SoUy  v.  Neish  (4).) 

[  800  J  LtLsh,  in  reply,  was  desired  by  the  Court  to  confine  himself  to 

the  objection  in  substance  to  the  plea  : 
Belshaw  v.  Bush  is  very  distinguishable  from  this  case :  there, 
the  payment  by  the  stranger  was  made  on  behalf  of,  and  was 
adopted  by,  the  defendant :  here,  there  was  an  executory  contract 
between  the  plaintiff  and  the  defendants  for  the  erection  of  a  church ; 
before  that  agreement  was  executed,  another  agreement  between  the 
plaintiff  and  a  stranger  was  substituted,— a  new  contract  with  a 
stranger;  not  an  act  done  in  satisfaction  of  an  existing  claim. 
There  must  be  two  parties  to  the  rescision  of  an  agreement. 

(Maule,  J. :  If  the  plaintiff  and  the  defendant  had  agreed  as  the 
plaintiff  and  Thomas  Prothero  did  by  the  agreement  of  the  18th 
of  February,  1850,  no  doubt  the  first  agreement  would  have  been 

(1)  10  Co.  Rep.  88.  (4)  2  Cr.  M.  &  E.  355;  5  Tyr.  625 ; 

(2)  58  R.  B.  867  ^8  M.  &  W.  723).         4  Dowl.  P.  0.  248. 

(3)  3  C.  B.  331. 
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rescinded.    But  it  is  not  alleged  here  that  Prothero  made   that       Jambs 
agreement  on  behalf  of  the  defendant,  so  as  to  entitle  him  to  ratify       isaaos. 
and  adopt  it.    It  is  hardly  possible  to  say  that  the  plainti£f  could 
have  sued  the  defendants  on  that  agreement.) 

The  defendants  seek  to  alter  their  contract,  by  another  contract  to 
i^hich  they  are  no  parties. 

(Maulb,  J. :  There  are  in  fact  two  agreements  capable  of 
subsisting  together.) 

Exactly  so. 

Jebyis,  Gh.  J. : 

In  the  view  we  take  of  this  plea,  it  will  not  be  necessary  to  con- 
sider farther  the  construction  of  the  51st  section  of  the  15  &  16 
Vict.  c.  76.  We  think  the  plea  is  bad  in  substance,  on  the  ground 
just  stated. 

The  rest  of  the  Coubt  concurring, 

Judgment  for  the  plaintiff. 


LEROUX  V.  BEOWN  (I).  i852. 

(12  C.  B.  801-827  ;  S.  C.  22  L.  J.  C.  P.  1 ;  16  Jur.  1021 ;  20  L.  T.  O.  S.  68.)  ^^' 

An  action  will  not  lie  in  the  Courts  of  this  country,  to  enforce  an  oral         C  ^^^  ] 
agreement  made  in  France  (and  valid  there),  which,  if  made  here,  could 
not,  by  reason  of  the  Statute  of  Frauds,  have  been  sued  upon. 

Assumpsit.  The  declaration  stated,  that,  on  the  1st  of  December, 
1849,  at  Calais,  in  France,  to  wit,  at  Westminster,  in  the  county  of 
Middlesex,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  then  agreed  with  the  defendant  to  enter  into  the  service 
of  the  defendant  as  clerk  and  agent,  and  to  serve  the  defendant  in 
that  capacity  for  one  year  certain,  at  certain  wages,  to  wit,  1002.  a 
year,  to  be  paid  by  the  defendant  to  the  plaintiff  by  equal  quarterly 
payments  during  his  continuance  in  such  service,  the  defendant 
then  promised  the  plaintiff  to  receive  him  into  his  said  service,  and 
to  retain  and  employ  him  in  his  said  service,  at  the  wages  afore- 
said :  Averment  that  the  plaintiff,  confiding  in  the  promise  of  the 
defendant,  was  then,  and  from  thence  continually  had  been,  ready 
and  willing  to  enter  into  the  service  of  the  defendant  as  aforesaid, 

(1)  Followed  in  Itoyal  Exchange  rinys  Aktiebdagtt  Vega  [1901]  2  K,  B. 
A9surance   Corporation  v.    Sjor/orsak-      567,  70  L.  J.  K.  13.  874. — J.  G.  P. 
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Lkeoux  and  to  serve  the  defendant,  for  the  wages  aforesaid  :  Breach,  that, 
Bwoirs.  though  the  plaintiff  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, requested  the  defendant  to  receive  the  plaintiff  into  the  service 
of  the  defendant  as  aforesaid,  and  to  retain  and  employ  him  in 
such  service,  at  the  wages  aforesaid ;  yet  the  defendant,  not  regard- 
ing his  promise,  did  not,  nor  would,  at  the  time  he  was  so  requested 
as  aforesaid,  or  at  any  other  time,  receive  the  plaintiff  into  his 
service  as  aforesaid,  or  retain  or  employ  him,  at  such  wages  as 
aforesaid,  or  in  any  other  way,  but  wholly  neglected  and  refused  so 
to  do  ;  whereby  the  plaintiff  not  only  lost  and  was  deprived  of  all 
the  profits  and  emoluments  which  might  and  would  otherwise  have 
[  *8Q2  ]  arisen  and  accrued  to  him  from  entering  into  *the  service  of  the 
defendant,  but  also  lost  and  was  deprived  of  the  means  and  oppor- 
tunity of  being  retained  and  employed  by  and  in  the  service  of 
divers  other  persons,  and  remained  wholly  out  of  service  and 
unemployed  for  a  long  time,  to  wit,  for  the  year  then  next  following, 
and  was  and  is  otherwise  greatly  injured.  See. 

Pleas :  first,  non  asgumpsit :  secondly,  that  the  plaintiff  was  not 
ready  and  willing  to  enter  into  the  service  of  the  defendant,  and  to 
serve  him  the  defendant,  for  the  wages  in  the  declaration  men- 
tioned, in  manner  and  form  as  in  the  declaration  was  alleged; 
thirdly,  that  the  plaintiff  did  not  request  the  defendant  to  receive 
him,  the  plaintiff,  into  the  service  of  him,  the  defendant,  or  to 
retain  or  employ  him,  the  plaintiff,  in  such  service,  at  the  wages  in 
the  declaration  mentioned,  in  manner  and  form  as  the  plaintiff  had 
above  in  the  declaration  alleged. 

Upon  each  of  these  pleas  issue  was  joined. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  second  sitting  in 
Middlesex,  in  Trinity  Term  last.  It  appeared  that  an  oral  agree- 
ment had  been  entered  into  at  Calais,  between  the  plaintiff  and  the 
defendant,  under  which  the  latter,  who  resided  in  England,  con- 
tracted to  employ  the  former,  who  was  a  British  subject  resident  at 
Calais,  at  a  salary  of  100/.  per  annum,  to  collect  poultry  and  eggs 
in  that  neighbourhood,  for  transmission  to  the  defendant  here, — 
the  employment  to  commence  at  a  future  day,  and  to  continue  for 
one  year  certain. 

Evidence  was  given  on  the  part  of  the  plaintiff  to  show,  that,  by 
the  law  of  France,  such  an  agreement  is  capable  of  being  enforced, 
although  not  in  writing. 

For  the  defendant,  it  was  insisted,  that,  notwithstanding  the 
contract  was  made  in  France,  when  it  was  sought  to  enforce  it  in 
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this  country,  it  must  be  dealt  with  according  to  our  law  ;  and,  being  Lkboux 
a  contract  not  to  be  performed  within  a  year,  the  Statute  of  Frauds,  bbo'wk. 
29  Car.  II.  c.  8,  s.  4,  required  it  to  be  in  writing. 

Under  the  direction  of  the  learned  Judge,  a  verdict  was  entered       [  bos  ] 
for  the  plaintiff  on  the  first  issue, — leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  him  on  that 
issue,  if  the  Court  should  be  of  opinion  that  the  contract  could  not 
be  enforced  here. 

Hmckijia,  in  the  last  Term,  obtained  a  rule  nisi  accordingly. 

AUeji,  Serjt.,  and  Metcalfe,  now  showed  cause  : 

The  question  is,  whether  the  4th  section  of  the  Statute  of  Frauds 
applies  to  a  foreign  contract  which  is  sought  to  be  enforced  in  this 
country.  The  evidence  showed  that  this  was  a  contract  by  parol, 
not  to  be  performed  within  a  year,  made  in  France,  and  to  be 
performed  in  France. 

(Mauls,  J. :  If  the  statute  relates  to  procedure,  this  action  is  not 
maintainable;  if  only  to  the  rights  and  merit  of  the  contract, 
it  is.) 

The  rule  is  well  laid  down  by  Tindal,  Ch.  J.,  in  Huber  v.  Steiner  {}). 
'*  The  distinction,"  says  that  learned  Judge,  2  Scott,  826,  ''  between 
that  part  of  the  law  of  the  foreign  country  where  a  personal  con- 
tract is  made,  which  is  adopted,  and  that  which  is  not  adopted  by 
our  English  courts  of  law,  is  well  known  and  established,  viz.  that 
so  much  of  the  law  as  affects  the  rights  and  merits  of  the  contract, 
all  that  relates  *ckI  litis  decisioneni,'  is  adopted  from  the  foreign 
country ;  so  much  of  the  law  as  affects  the  remedy  only,  all  that 
relates  *  ad  litis  m-dinationem,'  is  taken  from  the  lex  foH  of  that 
country  where  the  action  is  brought.  And  that,  in  the  interpreta- 
tion of  this  rule,  the  time  of  limitation  of  the  action  falls  within 
the  latter  division,  and  is  governed  by  the  law  of  the  country  where 
the  action  is  brought,  and  not  by  the  lex  loci  contractus^  is  evident 
from  many  authorities.  In  Huber's  treatise  De  Conflictu  Legum, 
§  7,  he  says  :  '  Batio  htec  *est,  quod  prasciiptio  (where,  observe,  the  [  *804  ] 
term  prascriptio  is  used  generally  for  limitation)  et  executio  non 
pertinent  ad  valorem  contractus,  sed  ad  tempus  et  modum  actionis 
instituendffi.'  It  is  unnecessary  to  cite  more :  the  authorities  are 
collected  in  the  case  of  The  British  Linen  Company  v.  Drtunmond  (2)f 

(1)  42  B.  B,  598  (2  BiDg.  N.  C.  202).  (2)  34  B.  B.  595  (10  B.  &  0.  903). 
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Lerodx      which  case  itself  furnishes  an  authority  for  the  position."    That 
Browk.      imports,  that,  if   the  contract  be  a  complete  and  valid  contract 
according  to  the  foreign  law,  it  may  be  enforced  here. 

(Maulb,  J. :  The  4th  section  of  the  29  Car.  II.  c.  3,  says,  that, 
*'  no  action  shall  be  brought  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof, 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,"  wherever 
made.) 

If  the  words  **  wherever  made  "  are  to  be  imported  into  the  statute, 
the  plaintiff  is  out  of  Court. 

(Maulb,  J. :  There  is  no  limitation. 

Jbrvis,  Ch.  J. :  Suppose  the  contract  had  been  made  here, — could 
it  have  been  enforced  in  France  ?) 

Being  a  void  contract  here,  it  could  not  be  sued  upon  there. 

(Maulb,  J. :  Has  such  a  contract  been  enforced  in  e(^uity  ?) 

It  is  conceived  not(i).  The  words  "no  action  shall  be  brought" 
relate  not  to  mere  matter  of  procedure  only,  but  go  to  the  very  root 
and  inception  of  the  thing.  [They  cited  Carnngton  v.  Roots  (2) 
and  Reade  v.  Lamb  (3).] 

[  805  ]  (Maulb,  J. :  The  4th  section  of  the  Statute  of  Frauds  entirely 

applies  to  procedure  (4).  It  may  be  that  the  words  used,  operating  on 
contracts  made  in  England,  renders  them  void.) 

It  will  be  a  new  and  a  startling  doctrine,  to  hold  that  a  contract 
[  *806  ]  made  abroad  cannot  be  enforced  here,  unless  it  observes  *all  the 
formalities  prescribed  by  the  law  of  this  country.  The  two  cases 
in  the  Exchequer  decide  distinctly  that  the  4th  and  17th  sections 
have  precisely  the  same  meaning,  though  their  language  is  different. 

(Maulb,  J. :  You  contend  that  the  contract  is  good  in  France  and 
void  in  England.  Our  Legislature  has  no  jurisdiction  to  declare 
void  a  contract  made  in  France,  but  it  may  say  that  no  action  shall 
be  brought  in  this  country  upon  any  contract  which  is  not  in  writing* 
If  the  4th  section  prohibits  procedure,  it  will  be  unnecessary  to 

(1)  See  Jiandall  v.  Moryan,  8  B.  B.  (4)  See  per  Lord  Blackbum,  MaddU 
289  (12  Ves.  67).  «o«  v.  AlderBim  (1883)  8  App.  Cas.  at 

(2)  ^6  B.  B.  583  (2  M.  &  W.  248).  p.  488. 

(3)  (i  Ex.  130.           .  ... 
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consider  the  distinction  taken  in  the  two  cases  of   Camngton  v.      Lbroux 
Bitots  and  Reade  v,  Latnb.)  Brown. 

If  the  effect  of  the  statute  be  not  to  make  the  contract  void,  should 
not  the  defendant  have  pleaded  the  statute  ? 

(Maulb,  J. :  How  ?) 

As  was  done  in  Keade  v.  Lawii.     [They  cited  Story's  Conflict  of 
Laws,  §  260  and  §  262.] 

(Jbrvis,  Ch.  J. :  Dr.  Story  puts  the  4th  and  17th  sections  together        [  8i0  ] 
as  both  avoiding  the  contract.) 

[They  then  cited  Burge's  Commentaries  on  Colonial  and  Foreign 
Law,  Vol.  L,  p.  29.] 

(iLkULB,  J, :  A  will,  to  operate  on  lands  in  England,  must  be       [  8U  ] 
executed  in  compliance  with  the  law  of  England.    But,  if  it  is  to 
operate  on  personalty  only,  it  is  good  if  executed  according  to  the 
law  of  the  country  where  it  is  made.) 

.  The  authorities  above  cited,  it  is  submitted,  conclusively  show  that 
this  contract,  being  good  according  to  the  law  of  the  place  where  it 
was  entered  into,  is  capable  of  being  enforced  in  an  English  court 
of  law. 

Honyman  (with  whom  was  Hawkins)^  in  support  of  the  rule : 

As  to  the  general  principle  which  must  govern  this  case,  there  is 
no  doubt :  the  contract  receives  its  interpretation  from  the  law  of 
the  country  in  which  it  is  made ;  the  remedy  is  to  be  taken  according 
to  the  law  of  the  country  where  it  is  sought  to  enforce  it.  In  The 
British  Linen  Company  v.  Drummond(})  and  Huber  v.  Steiner(2) 
the  Statute  of  Limitations  was  held  to  be  part  of  the  remedy :  so,  in 
De  la  Vega  v.  Ftanna(3),  the  power  of  arrest  was  held  to  be  part  of 
the  remedy, — although  the  law  of  Portugal,  where  the  contract  was 
made,  and  where  both  the  parties  resided  at  the  time,  did  not  allow 
of  arrest.  In  The  General  Steam-Navigation  Company  v.  Gtdllou  (4), 
though  the  Court  were  ^equally  divided  in  opinion  as  to  the  proper  [  *815  ] 
construction  of  the  plea,  yet  they  all  agree  that  "  it  is  well  established, 
that  the  forms  of  remedies  and  modes  of  proceeding  are  regulated 

(1)  34  B.  lU  595  (10  B.  &  C.  903).  (3)  35  B.  B.  298  (1  B.  &.  Ad.  284). 

.  12)  42  R  B.  598  (2  Bing.  N.  C.  202).  (4)  63  B.  B..807  (U  M.  *  W.  877). 


HM  1852.     C.  P.     12  C.  B.  815—818.  [r.b. 

Lebodx  solely  by  the  law  of  the  place  where  the  action  is  instituted, — the 
Bbowk.  lexfoii"  The  principle  is  again  recognised  in  the  House  of  Lords 
[817]  in  Don  v.  Lippmann  (1)  and  in  Fergmson  v.  Fyffei^),  *  *  The 
argument  on  the  other  side  is,  that,  because  this  is  a  good  contract 
according  to  the  law  of  France,  it  is  competent  to  the  plaintiff  to 
enforce  it  by  suit  here.  All  the  authorities,  however,  lay  it  down 
most  distinctly,  that  the  course  of  procedure  ought  to  be  according 
to  the  law  of  the  forwn  where  the  suit  is  instituted :  see  Story's 
Conflict,  §§  634  a,  685  b.  This  is  a  question  of  evidence,  which, 
as  is  observed  by  Coleridge,  J.,  in  Brown  v.  Thornton (s),  "must 
be  decided  by  the  law  of  this  country,  although  the  transaction  took 
place  in  a  foreign  one."  It  is  difficult  to  come  to  any  other  con- 
clusion from  the  words  of  the  4th  section  of  the  statute  themselves. 
It  does  not  require  the  contract  to  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith ;  it  is  satisfied  if  there  is  "  some 
memorandum  or  note  thereof"  in  writing,  and  signed.  It  has 
[  *sis  ]  always  been  held  that  a  letter  addressed  *by  the  defendant  to  a  third 
party,  containing  an  admission  of  a  contract  with  the  plaintiff,  will 
be  enough  to  charge  the  former.  In  this  case,  it  is  evident  that  the 
letter,  not  being  addressed  to  the  plaintiff,  or  his  agent,  cannot 
constitute  the  contract  itself,  but  is  merely  evidence  of  it.  The 
authorities  on  that  point  are  thus  summed  up  by  Sir  E.  Sugden, — 
V.  &  P.  11th  edit.  p.  122, — "  A  note  or  letter,  written  by  the  vendor 
to  any  third  person,  containing  directions  to  carry  the  agreement 
into  execution,  will,  subject  to  the  before-mentioned  rules,  be  a 
sufficient  agreement  to  take  the  case  out  of  the  statute.  This  was 
laid  down  by  Lord  Habdwicke,  who  said  that  it  had  been  deemed  to 
be  a  signing  within  the  statute,  and  agreeable  to  the  provisions  of  it. 
And  the  point  was  expressly  determined,  in  the  year  1719,  by  the 
Court  of  Exchequer.  Upon  an  agreement  for  an  assignment 
of  a  lease,  the  owner  sent  a  letter,  specifying  the  agreement, 
to  a  scrivener,  with  directions  to  draw  an  assignment;  and 
Chief  Baron  Bury,  Baron  Price,  and  Baron  Page  were  of  opinion 
that  the  letter  was  a  writing  within  the  Statute  of  Frauds.  And 
the  same  doctrine  appears  to  apply  to  a  letter  written  by  a  purchaser." 
So,  in  Dobell  v.  Hutchinson  (4),  it  was  held,  that,  where  a  contract 
in  writing,  or  note,  exists,  which  binds  one  party  to  a  contract,  under 
the  Statute  of  Frauds,  any  subsequent  note  in  writing  signed  by  the 
other,  is  sufficient  to  bind  him,  provided  it  either  contains  in  itself 

(1)  47  B.  E.  1  (5  CJ.  &  Fill.  1).  (3)  4dR.R.4d9(6Ad.-&E1.185,193). 

(2)  54  B.  B.  12  (8  CJ.  &  Pin.  121).  (4)  44  R  R  408  (3  Ad.  &  El.  355). 
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the  terms  of  the  contract,  or  refers  to  any  writing  which  contains      Leboux 
them. 

(Jervis,  Ch.  J. :  In  the  passage  you  refer  to,  is  not  Sir  E.  Sugden 
fipeaking  of  the  17th  section  ?) 

He  is  speaking  of  a  court  of  equity  enforcing  *specific  performance      [  ♦819  ] 
of  a  contract  for  the  sale  of  lands,  and  therefore  must  be  dealing  with 
the  4th  section. 

(Jbryis,  Gh.  J. :  Some  difficulty  arises  from  the  observations  of 
the  Court  of  Exchequer  in  the  two  cases  of  Carrington  v.  Roots  and 
Reade  v.  Lamb,  that  practically  the  4th  and  the  17th  sections  are 
the  same.) 

There   are   many   authorities   which   show   that    is  not  correct. 

[They  cited  Crosby  v.  Wachworth  (l)  and  Laytlwarp  v.  Bryant  (2).] 

With   regard   to   Carrington  v.   Roots  and  Reade   v.   Lamb,   the        [  ^20  ] 

expressions  of  the  learned  Judges  must  be  understood  with  reference 

to  the  subject-matter  of  the  suit.    In  the  former,  the  Court  held, 

that  though  the  action  was  in  form  an  action  of  trespass,  yet  it 

was  in  effect  brought  to  enforce  a  contract,  because,  unless  there 

was  a  valid  contract,  the  replication  could  not  be  supported.     So, 

in  Reade  v.  Lainb,  the  expression  that  the  contract  was  void  must 

be  understood  with  reference  to  the  question  then  before  the  Court, 

which  was,  whether  the  contract  was  one  that  was  capable  *of  being       [  *32i  ] 

enforced  in  a  court  of  law.     It  is  every  day's  practice,  in  the  courts 

of  equity,  to  enforce  the  performance  of  contracts  not  in  writing, 

where  there  has  been  a  part  performance.     That  could  not  be,  if 

the  contract  were  wholly  void.     The  effect  of  the  4th  section  of  the 

statute  is,  that,  in  order  to  avoid  fraud  and  perjury,  contracts 

of  a  given    description  shall  only  be  proved  by  some  note  in 

writing. 

(Maule,  J. :  The  Ist,  3rd,  and  17th  sections  of  the  29  Car.  II.  c.  8, 
differ  materially  from  the  4th.  The  1st  section  enacts  that ''  all 
leases,  estates,  interests  of  freehold,  or  terms  of  years,  or  any 
uncertain  interest  of,  in,  to,  or  out  of,  any  messuages,  manors, 
lands,  tenements,  or  hereditaments,  made  or  created  by  livery  and 
seisin  only,  or  by  parol,  and  not  put  in  writing,  and  signed  by  the 
parties  so  making  or  creating  the  same,  or  their  agents  thereunto 

(1)  8  R  B.  566  (6  East,  602).  (2)  42  E.  R  709  (2  Biug.  N.  C.  735), 
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Lkboux  lawfully  authorised  by  writing,  shall  have  the  force  and  effect  of 
Browh.  leases  at  will  only,  and  shall  not,  either  in  law  or  equity,  be  deemed 
or  taken  to  have  any  other  or  greater  force  or  effect,  any  considera- 
tion for  making  any  such  parol  leases  or  estates,  or  any  former  law 
or  usage  to  the  contrary,  notwithstanding," — subject  to  the  exception 
in  s.  2.  The  8rd  section  enacts  that  **  no  leases,  estates,  or  interests, 
either  of  freehold,  or  terms  of  years,  or  any  uncertain  interest,  not 
being  copyhold  or  customary  interest,  of,  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements,  or  hereditaments,  shall  be 
assigned,  granted,  or  surrendered,  unless  it  be  by  deed  or  note  in 
writing,  signed  by  the  party  so  assigning,  granting,  or  surrendering 
the  same,  or  their  agents  thereunto  lawfully  authorised  by  writing, 
or  by  act  and  operation  of  law."  That  section  contemplates  an 
operative  instrument:  it  clearly  is  not  providing  for  evidence 
merely.  Again,  the  17th  section  says  that  no  contract  of  the 
descriptions  there  enumerated  **  shall  be  allowed  to  be  good," 
except,  &c.  The  4th  section,  however,  says,  not  that  an  agreement 
[  ^822  ]  *which  is  not  in  writing  shall  be  void,  or  shall  not  be  allowed  to  be 
good,  but  merely  that  no  action  shall  be  brought  upon  it.  It 
requires  that  the  agreement,  to  be  the  foundation  of  an  action,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed. 
A  letter  written  and  signed  by  the  party,  containing  the  terms  of 
the  agreement,  though  addressed  to  a  third  person,  satisfies  the 
letter,  as  well  as  the  object  of  the  statute. 

Jebvis,  Ch.  J. :  That  is  the  view  which  Bosanqust,  J.,  takes  in 
Laythoarp  v.  Bi-yant.  Suppose  the  defendant  had  written  a  letter 
to  a  third  person,  saying  that  he  had  made  such  a  contract  as  this 
with  the  plaintiff  at  Calais,  but  that,  being  made  there,  and  not  in 
writing,  it  could  not  be  enforced  in  this  country, — would  not  that 
be  a  sufficient  note  or  memorandum  of  the  contract  to  satisfy  the 
4th  section  ?) 

No  doubt  it  would.  If  the  words  "  whether  made  in  England  or  else- 
where "  had  been  actually  inserted  in  the  statute,  the  Court  would 
have  been  bound  to  give  effect  to  them,  notwithstanding  the  comity 
of  nations.  In  Lopez  v.  Burslem  (i),  the  statute  6  Geo.  IV.  c.  113 
(the  Slave  Abolition  Act),  s.  29,  which  enacts  that  no  appeals  shall  be 
prosecuted  from  any  sentence  of  any  Court  of  Admiralty  or  Vice- 
Admiralty  (except  in  any  Vice-Admiralty  Court  at  the  Cape  of 

(1)  4  Moo.  P.  C.  C.  300. 
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Good  Hope  or  to  the  eastward  thereof),  nnlesB  an  inhibition  be  Lbroux 
applied  for  and  decreed  within  twelve  months  from  the  time  of  the  brown. 
decree  or  sentence  being  pronoanced, — was  held  to  apply  to  foreigners 
as  well  as  British  subjects.  Lord  Campbell,  in  delivering  the 
judgment  of  the  Privy  Council,  there  says :  "  It  is  contended  that 
the  owners  of  the  cargo  are  not  bound  by  the  enactment,  because 
tbey  are  foreigners.  The  British  Parliament  certainly  has  no 
general  power  to  legislate  for  foreigners  out  of  the  dominions  and 
beyond  the  jurisdiction  of  the  British  Crown ;  but  it  cannot  be 
doubted  for  a  moment  that  a  ^British  statute  may  fix  a  time  within  [  *S23  ] 
which  application  must  be  made  for  redress  to  the  tribunals  of  the 
empire.  This  is  matter  of  procedure,  and  becomes  the  law  of  the 
forum.  On  matter  of  procedure,  all  mankind,  whether  aliens  or 
born  subjects,  plaintiffs  or  defendants,  appellants  or  respondents, 
are  bound  by  the  law  of  the  foinim.  If  a  law  were  made  upon  this 
subject,  working  oppression  and  injustice  to  the  subjects  of  a 
foreign  State,  that  State  might  make  representations  and  remon- 
strances against  this  law,  to  our  Government :  but,  while  it  remains 
in  force,  Judges  have  no  choice  but  to  give  effect  to  it.  Had  it 
been  shown  to  us  ever  so  clearly,  that,  in  this  case,  the  condition 
required  could  not  have  been  complied  with,  if  it  has  clearly, 
absolutely,  and  universally  been  imposed,  we  should  have  no  power 
to  dispense  with  it." 

(Maulb,  J.:  In  The  Sussex  Peerage  case(l),  the  Eoyal  Marriage 
Act,  12  Geo.  III.  c.  11,  was  held  to  extend  to  prohibit  the  con- 
tracting of  marriages,  or  to  annul  any  already  contracted,  in 
violation  of  its  provisions,  wherever  the  same  might  be  contracted 
or  solemnized,  whether  within  the  realm  of  England  or  without.) 

In  Davis  v.  Trevanion  (2)  it  was  held  that  a  warrant  of  attorney 
executed  abroad,  must  be  attested  by  an  attorney,  in  pursuance  of 
the  1  &  2  Vict.  c.  110,  s.  9. 

(Maule,  J. :  A  warrant  of  attorney  is  an  instrument  which  is  to 
be  operative  entirely  in  England,  and  which  is  altogether  inoperative 
out  of  England.) 

Jebvis,  Ch.  J. : 

I  am  of  opinion  that  the  rule  to  enter  a  nonsuit  must  be  made 
absolute.     There  is  no  dispute  as  to  the  principles  which  ought  to 

(1)  65  B.  E.  11  (11  CI.  &  Pin.  85).  (2)  2  Dowl.  &  L.  743. 
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Lkboux      govern  our  decision.     My  brother  Allen  admits,  that,  if  the  4th 

Bbown.  section  of  the  Statute  of  Frauds  applies,  not  to  the  validity  of  the 
contract,  but  ouly  to  the  procedure,  the  plaintiff  cannot  maintain 
this  action,  because  there  is  no  agreement,  nor  any  memorandum 

[  *824  ]  or  note  thereof,  in  writing.  On  the  *other  hand,  it  is  not  denied 
by  Mr.  Hont/man, — who  has  argued  this  case  in  a  manner  for  which 
the  Court  is  much  indebted  to  him, — that,  if  the  4lh  section  applies 
to  the  contract  itself,  or,  as  Boullenois  expresses  it,  to  the  aolemnities 
of  the  contract,  inasmuch  as  our  law  cannot  regulate  foreign 
contracts,  a  contract  like  this  may  be  enforced  here.  I  am  of 
opinion  that  the  4th  section  applies  not  to  the  solemnities  of  the 
contract,  but  to  the  procedure  (i);  and  therefore  that  the  contract  in 
question  cannot  be  sued  upon  here.  The  contract  may  be  capable 
of  being  enforced  in  the  country  where  it  was  made :  but  not  in 
England.  Looking  at  the  words  of  the  4th  section  of  the  Statute 
of  Frauds,  and  contrasting  them  with  those  of  the  Ist,  8rd,  and  17th 
sections,  this  conclusion  seems  to  me  to  be  inevitable.  The  words 
of  8.  4  are,  ''  no  action  shall  be  brought  upon  any  agreement  which 
is  not  to  be  performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereto  by  him  lawfully  authorised.*'  The  statute,  in  this 
part  of  it,  does  not  say,  that,  unless  those  requisites  are  complied 
with,  the  contract  shall  be  void,  but  merely  that  no  action  shall  be 
brought  upon  it :  and,  as  was  put  with  great  force  by  Afr.  Honynian, 
the  alternative,  ''  unless  the  agreement,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing," — words  which  are  satisfied  if  there 
be  any  written  evidence  of  a  previous  agreement, — shows  that  the 
statute  contemplated  that  the  agreement  may  be  good,  though  not 
capable  of  being  enforced  if  not  evidenced  by  writing.  This  there- 
fore may  be  a  very  good  agreement,  though,  for  want  of  a  compliance 
with  the  requisites  of  the  statute,  not  enforceable  in  an  English 
court  of  justice.     This  view  seems  to  be  supported  by  the  authorities ; 

[  *825  ]  because,  *unless  we  are  to  infer  that  the  Courts  thought  the  agree- 
ment itself  good,  though  not  made  in  strict  compliance  with  the 
statute,  they  could  not  consistently  have  held,  as  was  held  in  the 
cases  referred  to  by  Sir  Edward  Stjgdbn,  that  a  writing  subsequent 
to  the  contract,  and  addressed  to  a  third  person,  was  sufficient 
evidence  of  an  agreement,  within  the  statute.    It  seems,  therefore, 

(1)  See  note  (4),  p.  892,  above. 
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that  both  authority  and  practice  are  consistent  with  the  words  of  Lerodx 
the  4th  section.  The  cases  of  Carrington  v.  Roots  and  lieade  v.  rroWn. 
Ijambj  however,  have  been  pressed  upon  us  as  being  inconsistent 
with  this  view.  It  is  sufficient  to  say  that  the  attention  of  the 
learned  Judges  by  whom  those  cases  were  decided,  was  not  invited 
to  the  particular  point  now  in  question.  What  they  were  con- 
sidering was,  whether,  for  the  purposes  of  those  actions,  there  was 
any  substantial  difference  between  the  4th  and  17th  sections.  It 
must  be  borne  in  mind  that  the  meaning  of  those  sections  has  been 
the  subject  of  discussion  on  other  occasions.  In  Crosby  v.  Wads- 
icoi'ih  (I),  Lord  Ellbnborouoh,  speaking  of  the  4th  section,  says, — 
**  The  statute  does  not  expressly  and  immediately  vacate  such 
contracts,  if  made  by  parol :  it  only  precludes  the  bringing  of 
actions  to  enforce  them."  Again,  in  Laythoarp  v.  Bi-yant  (2), 
TiNDAL,  Ch.  J.,  and  Bosanqubt,  J.,  say  distinctly  that  the  contract 
is  good,  and  that  the  statute  merely  takes  away  the  remedy,  where 
there  is  no  memorandum  or  note  in  writing.  I  therefore  think  we 
are  correct  in  holding  that  the  contract  in  this  case  is  incapable  of 
being  enforced  by  an  action  in  this  country,  because  the  4th  section 
of  the  29  Car.  II.  c.  3,  relates  only  to  the  procedure,  and  not  to  the 
right  and  validity  of  the  contract  itself.  As  to  what  is  said  by 
BouUenois  in  the  passage  last  cited  by  brother  Allen,  it  is  to  be 
observed  that  the  learned  author  is  there  speaking  of  what  pertains 
ad  cincvium  obligationis  et  solemnitatem,  and  not  with  reference  to 
the  mode  of  *procedure.  Upon  these  grounds,  I  am  of  opinion  [  •826  ] 
that  this  action  cannot  be  maintained,  and  that  the  rule  to  enter  a 
nonsuit  must  be  made  absolute. 

Mauls,  J. : 

I  am  of  the  same  opinion.  The  4th  section  of  the  Statute  of 
Frauds  enacts  that  **  no  action  shall  be  brought  upon  any  agree- 
ment which  is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereto  by  him  lawfully  authorised." 
Now,  this  is  an  action  brought  upon  a  contract  which  was  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof, 
and  there  is  no  memorandum  or  note  thereof  in  writing  signed 
by  the  defendant  or  any  lawfully  authorised  agent.     The   case, 

(1)  8  B.  R.  566  (6  East,  6U2).  (2)  42  R.  B.  709  (2  Bing.  N.  C.  73o) 
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T.EROUX  therefore,  plainly  falls  within  the  distinct  words  of  the  statute.  It 
BitowK.  ^^  ^^  ^^^^  ^^^  ^^^  section  is  not  applicable  to  this  case,  because  the 
contract  was  made  in  France.  This  particular  section  does  not  in 
terms  say  that  no  such  contract  as  before  stated  shall  be  of  any 
force  ;  it  says,  no  action  shall  be  brought  upon  it.  In  their  literal 
sense,  these  words  mean  that  no  action  shall  be  brought  upon  such 
an  agreement  in  any  Court  in  which  the  British  Legislature  has 
power  to  direct  what  shall  and  what  shall  not  be  done ;  in  terms, 
therefore,  it  applies  to  something  which  is  to  take  place  where  the 
law  of  England  prevails.  But  we  have  been  pressed  with  cases 
which  it  is  said  have  decided  that  the  words  '^  no  action  shall  be 
brought"  in  the  4th  section,  are  equivalent  to  the  words  ''no 
contract  shall  be  allowed  to  be  good,"  which  are  found  in  another 
part  of  the  statute.  Suppose  it  had  been  so  held,  as  a  general  and 
universal  proposition,  still  I  apprehend  it  would  not  be  a  legitimate 
mode  of  construing  the  4th  section,  to  substitute  the  equivalent 
[  *827  ]  words  *for  those  actually  used.  What  we  have  to  construe,  is,  not 
the  equivalent  words,  but  the  words  we  find  there.  If  the  sub- 
stituted  words  import  the  same  thing,  the  substitution  is  unneces- 
sary and  idle :  and,  if  those  words  are  susceptible  of  a  different 
construction  from  those  actually  used,  that  is  a  reason  for  dealing 
with  the  latter  only.  It  may  be,  that,  for  some  purposes,  the 
words  used  in  the  4th  and  17th  sections  may  be  equivalent ;  but 
they  clearly  are  not  so  in  the  case  now  before  us ;  for,  there  is 
nothing  to  prevent  this  contract  from  being  enforced  in  a  French 
court  of  law.  Dealing  with  the  words  of  the  4th  section  as  we  are 
bound  to  deal  with  all  words  that  are  plain  and  unambiguous,  all  we 
say,  is,  that  they  prohibit  the  Courts  of  this  country  from  enforcing 
a  contract  made  under  circumstances  like  the  present, — just  as 
we  hold  a  contract  incapable  of  being  enforced,  where  it  appears 
upon  the  record  to  have  been  made  more  than  six  years.  It  is 
parcel  of  the  procedure,  and  not  of  the  formality  of  the  contracL 
None  of  the  authorities  which  have  been  referred  to  seem  to 
me  to  be  at  all  at  variance  with  the  conclusion  at  which  we 
have  arrived. 

Talfourd,  J. : 

I  am  of  the  same  opinion.  The  argument  of  Mr.  Honyman 
seems  to  me  to  be  quite  unanswerable.  That  drawn  from  Laythoai-p 
V.  Bryant  and  that  class  of  cases  in  which  it  has  been  held  that  the 
4th  section  of  the  Statute  of  Frauds  is  satisfied  by  a  subsequent 


VOL.  xcii.]  1852.     C.  P.     12  C.  B.  827,  901 


letter  addressed  to  a  third  party,  containing  evidence  of  the  terms       Lerouz 
of  the  contract,  shows  clearly  that  that  section  has  reference  to       brown. 
procedure  only,  and  not  to  what  are  called  by  the  jurists  the  rights 
and  solemnities  of  the  contract. 

Ride  abaoluten 


GAPP  V.  EOBINSON.  l^^\ 

Not,  6. 
(12  C.  B.  828—830  ;  S.  0.  22  L.  J.  C.  P.  6.)  

[Effect  of  Common  Law  Procedure  Act  on  then  current  proceedings.] 
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3.  Fixtures— Removal — Ejectment — Construction  of  agreement 

— Tenant's  right  to  remove  fixtures  after  expiration  of  term,  where  he 
continues  in  possession,  either  wrongfully  or  with  landlord's  consent. 
Heap  V.  Barton .     723 

4.  Change  of  tenancy— Agreement  to  quit  possession— Sale  of 

fixtures — ^Interest  in  land.    See  Contract,  1. 

LANDS  CLAUSES  ACT— 1.  Compensation— Lands  injuriously  affected 
— Arbitration  awarding  compensation  ''in  respect  of  damages  which 
might  be  sustained  by  reason  of  making  a  railway  " — Right  to  further 
compensation  for  unforeseen  damage  subsequently  sustained.  Lanats/iire 
and  Yorkshire  Bail,  Co,  v.  Evans 443 

2.  Lands  Clauses  Act,  1846,  held  to  be  consolidated  with 

Company's  Acts  of  1844  and  1847,  and  that  the  owner  of  land  taken 
under  the  Railway  Act  of  1844  became  entitled  to  its  provisions. 
Lancashire  and  Yorkshire  Bail,  Co,  v.  Evans 443 
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JdARDB  CLAUSES  ACT— 3.  Compensation — Costs— Ag^reement  with 
landowners— Award— Boundaries — Title  in  dispute — Syectment— Title 
of  Company  perfected  under  s.  124  of  Lands  Clauses  Act — Stay  of 
proceedingrs— *'Full  costs  and  expenses" — Costs  as  between  solicitor 
and  cUent— Lands  Clauses  Act,  1845  (8  ft  9  Vict.  c.  45),  ss.  124,  126. 
Doe  ^  Hydty.  Mayer  of  MuMhesier 771 

4.  Purchase-money — Application  of  money— Lands  allotted  to 

rector  under  Inclosure  Act— Power  of  sale  for  payment  of  costs— Pay- 
ment into  Court  of  compensation  in  respect  of  other  rectory  lands  taken 
by  Kailway  Company — Application  of  money  in  Court  to  payment  of 
expenses  of  inclosure.     Ex  jxtrte  Locktvood 70 

0.  Payment  to  vendors  under  pressure  —Adverse   claims 

— Protection  of  purchasers— Vendors  ordered  to  pay  purchase-money 
into  Court  on  motion  under  Lands  Clauses  Act,  1845,  s.  69.  L,  &  N,  W. 
Jiat'L  Co,  V.  Corporation  of  Lancaster 287 

LEGACY  DUTY.     See  Revenue,  1 ;  Will,  20. 

LIMITATIONS  (STATUTE  OF)— 1.  Act  does  not  apply  to  accounts 
between  testamentary  g^uardian  and  ward.    Mathew  v.  Briae    .        .130 

2.  Acknowledgement,  Sufficiency  of— Letter  expressing^  hope  that 

matters  would  be  arrang^ed  shortly  '*  agreeable  to  [creditor's]  wishes  " 
— ^Held  sufficient  to  take  case  out  of  statute.     Edmonds  v.  Qoater      .    488 

3.  Debt  —  Letter  stating  inability  to  pay  in  cash  and 

offering  goods  stored  at  depository  on  payment  of  expenses— Held  not 
sufficient  to  take  case  out  of  statute.     Cawley  v.  Fumeil    .  735 

4.  Estate  tail— Barring  of  issue— Discontinuance  by  tenant  in 

tail  more  than  20  years  before  his  death — Period  of  limitation  held  not 
to  run  against  issue  in  tail  during  life  of  tenant  in  tail,  and  that  issue 
might  bring  writ  of  formedon  within  prescribed  period.— Pleading. 
Cannon  v.  Rimington,  679 ;  Riinington  v.  Cannon 590 

ECBBGEB— Merger  of  charge  in  inheritance  not  to  be  assumed  if  it 
would  be  contrary  to  interest  of  owner  of  estate  and  charge.  Daina  y. 
BarreU 209 

MOBTOAQE— 1.  Fund  in  Court — Sub-mortgage— Mortgagor  Joining 
in  mortgage  to  sub-mortgagee  —  Original  mortgage  fraudulent  and 
void — Sub-mortgage  also  held  void,  the  mortgagor  not  being  cognisant 
of  his  rights.     Cockeil  y.  Taylor 328 

2.  Mortgagee  in  possession — Account  —  Possession  of  part  — 

Mortgagor  allowed  to  retain  possession  of  rest  of  property — Construc- 
tive possession  of  whole  cannot  be  charged  at  suit  of  subsequent 
incumbrancer.    Soar  y.  Dalby 361 

3.  Power  of  sale—  Transfer  of  mortgage— Variation  of  contract 

— Reduction  in  amount  of  principal  and  change  in  day  of  payment — 
Power  of  sale  not  affected.     Young  v.  Roberts 545 

4. Sale  by  mortgagee  under  power — Deed  providing  that 

mortgagee  should  retain  costs  and  expenses- Completion  resisted  by 
purchaser  on  ground  of  misdescription — Suit  for  specific  performance 
brought  under  counsel's  advice — Suit  dismissed  with  costs — Costs  of 
suit  not  chargeable  against  mortgagor  on  redemption.    Peers  y.  Ceeley 

385 

5.  Priority— Foreclosure  —  Bill  by  first  mortgagee — Bespective 

priorities  of  subsequent  incumbrancers— Inquiry  directed.  Duhtrly  y. 
Day 1 

6.  Receiver  —  Mortgagee  in    possession  —  Beceiver  appointed 

after  decree  on  application  of  another  mortgagee,  a  co-defendant. 
Uiles  y.  Mo^jre 369 
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MOBTGAQE  —  7.  Administration   suit   by  mortg-agee— Costs.     .S 
Executor  and  Administrator,  7. 


KV] 


NEQLIQENCE— 1.  Driver — NegrligTont  driving  —  Banning  dowo-  ^: 
Horse  running  away  after  breaking  shafts — Defect  in  cart — Presnmp  ^^ 
tion  of  negligence — Evidence — Ruling  of  County  Court  Judge.  Temjie  -.: 
man  v.  Haydon 77 

2.  Ferryman — Carriage  of  horse— Dangerous  state  of  landing  t^j 

slip— Horse  under  control  of  owner—  Liability  of  lessees  for  injury  ti 
horse.     WiUouyhhy  v.  Horridye         . 8fi  — 

PABLIAMENT—l.  Franchise— Registration— Borough  vote — Notio  ^  j 
of  objection — Description  of  objection — '*  On  the  list  of  freemen,  for  th( 
city  of  C." — Notice  of  objection  held  sufficient.     Feddon  v.  Sawyert    84l  - 

2. County  vote — ^Annual  value— Forty  shillings  freei;"~ 

holder  —  Cost  of  repairs  reducing  annual  value  to  less  than  fort]  ^^ 
shillings.     Hnm\lto%i  v.  Bass 801  ^ 

3. Freehold  —  Annual  value  —  dualifying   lan^  - 

mortgaged  with  other  property  of  claimant— Apportionment  of  mort- 
gage interest.     Moore  v.  Ot-erseera  of  Carishrooke SS\ 

4. Notice  of  objection— Form  of  notice,  whethei 

indicating  sufElciently  intention  to  object  to  vote  for  county.     Lambert  v. 
Overseers  of  St.  Thomas^  New  Sarum 816 


I 


5. Freemen's  allotments — Freehold  estate   **ol 

uncertain  duration  " — Allottees  held  entitled  to  vote.    Beeson  y.  Burton 

820 

6. Rent- charge  —  Tenants    in   common  — 

Apportionment  of  rent- charge  chargeable  on  whole  plot  of  land.  Barroir 
V.  Buckmaster 884 

PARTIES.     See  Practice,  3,  4. 

PARTITION — Manor — Partition  of  a  manor  may  be  compelled  in 
equity.     Hanhury  v.  Huseey 

PARTNERSHIP— 1.  Dissolution— Debts  due  to  firm— Assignment  to 
continuing  partners— Dealings  with  debtor  continued  by  new  firm- 
Security  taken  from  debtor  by  continuing  partners  in  their  own  name 
for  aggregate  amount  of  old  and  new  debts— Personal  liability  of  con- 
tinuing partners  to  retiring  partner  for  his  share  of  debt.  Lees  v. 
La/orest 91 

2.  Death  of  partner — Discharge  of  deceased  partner's  estate  from 

debt  due  from  firm — Contract — Evidence — Acceptance  of  new  security 
— Proof  of  debt  in  bankruptcy  of  new  firm.     Harris  v.  Farwell  .  291 

3.  Receiver,  appointment  of— Exclusion  of  partner  a  sufficient 

ground  for  appointing  receiver.    Blakeiiey  y,  Du/aur  ....     297 

4.  Payment — Solicitors— Bill  of  exchange  handed  to  partner- 
Presumption  of  payment  to  firm.     See  Solicitor,  7. 

PLEADING.     See  Practice,  5. 

PORTION — Presumption  against  double  portions — Burden  of  proof  to 
rebut  presumption  on  those  contending  for  the  two  portions.  Montague 
V.  Montague odO 


POWEB — 1.  Execution  —  Validity  of  appointment  —  TJnappointed 
portion — Husband  of  object  of  power — Appointment  to  one  of  a  class  of 
a  part  of  fund  as  **  her  part,  share  and  proportion"  does  not  prevent 
her  participating  in  unappointed  fund,  limited  to  class  equally  in 
default  of  appointment.     Wombivell  v.  IlanroU 6o 
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.^^...(fogti  I  POWEB— 2.  Execution— Special  power— Marriage  settlement — Trust 
for  children  of  marriage  at  such  ages  and  in  such  shares  as  father 
should  appoint— One  child  of  marriage  and  another  en  ventre  sa  m^re — 
iiaaag  k9  Appointment  by  father  (then  in  bad  state  of  health  and  shortly  before  his 
sart—P^ctf  death)  to  all  his  children  to  vest  immediately — Fraud  on  power— Bight 
fadge.   '*[  ^^  niother  as  administrator  to  deceased  child.     Fearon  v.  Debriaay    •     269 

3.  Settlement — Restriction  on  execution— Power  to  appoint 

jte  of  li>i>  by  will  during  coverture.     Hdliday  v.  Overton 176 

«  for  iii,^-J 

•     4.  Several  funds  —  Appointment  of  two  funds  —  Power  of 

appointing  one  fund  only— Election — Doctrine  of  Page  v.  Leapingwdl 

^  vote-S^  applied.     Laurie  y.  Clutton  305 

r  5;  '^  *      5-  Power  of  sale— Power  to  trustees  and  the  survivor,  "  his 

heirs  executors  and  administrators" — Sale  by  devisee  in  trust  of 
shilli^^  surviving  trustee — Title — Release  by  beneficiaries  to  representatives  of 
lis  thtf  -^  surviving  trustee.     Macdonald  v.  Walker 217 

lAniiff i      ^' Mortgage— Transfer— New   covenants.     See  Mort- 

PRACTICE— 1.  Decree— Rule  of  practice  as  to  varying  the  minutes 
)tice,  v*'"'  of  decrees.     Prince  v.  Howard 79 

'■'*  2.  Order  of  course— Party  applying  for  order  of  course  should 

*  state  everything  which  can  have  bearing  on  matter,  otherwise  order 
d  e«Ut«  •    will  be  discharged.     In  re  Walker   .         .  83 

3.  Parties— Suit  against  trustees— No  attempt  to  charge  trustees 

^^     personally — Death  of  one  trustee  pending  suit — Personal  representatives 

^  coBBf^    ^£  deceased  trustee  not  necessary  parties.     Loudon  (fas  Light  Co,  v.  SpoitiS' 
1*»^^\    fvoode 100 

4.  Personal    representative  of  defendant  —  Contest  as  to 

codicil  preventing  probate  of  will — Executor  named  in  will  appointed 
iij      ^y  Court.     I/e/e  v.  Lord  Bixhy 452 

5.  Pleading^ — Amendment — Examination — ^Repetition    of    items 

contained  in  former  examinations  held  impertinent.    Allfrey  v.  AlU 

taigo^     f^y ®^ 

^^vfi        6.  Rehearing— Lapse    of   time— Under    old    Chancery   practice 

^tvof^  decree  reheard  after  12^  years,  although  it  had  been  acted  upon  by 

^^rj  Iff-      sales.     Morgan  v.  Morgan 27 

PRINCIPAL    AND    SURETY  —  Release    of  surety  —  Transaction 
lefts^"'     between  principals — Ignorance  of  facts— Constructive    notice — Laches. 

gir  ■•**•!      Wasoii  V.  Warting 357 

/.      •  ' 

^^         RAILWAY — Fences    between    line    and   adjoining  lands— Duty  to 

^  make  and  maintain — Injury  to  sheep  straying  on  to  line — ^Escape  across 

intervening  close  belonging  to  third  party — ^Defect  in  plaintiff's  own 

ft  i)$i^     fence — Liability  of  Company.     Richtits  v.  E,  &  W,  India  Docks  and  Rail. 

^^  Co.       . 663 


RATE— Paving  Act— Railway  Company — Bridges  built  over  line — 

Road  over  bridges  paved  by  Paving  Commissioners — Walls  on  sides  of 

-.  .        bridges — Liability  under  description  of  "  dead  walls,'*  **  void  spaces," 

^'^*'        and   "public  buildings"   in  Act.     Armit  v.   London  and  Norths  Western 

Bail.  Co 857 


iofff 


^f\liP  RECEIVER — 1.  Receiver  against  mortgagee  in  possession  granted 

f  ^  ^ft>        aft-a«*    HAni>AA     ATI    anrkliodHnTi    nf   AnnthAr    mnrtca.O'ee.   A    co-defendant. 


Vflf*^      after  decree,  on  application  of  another  mortgagee,  a  co-defendant. 
^ /Allr'      Hiles  Y.Moore 369 
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TENANT  FOB  LIFE— Presumption  of  Beatli— Tenant  for  life  trans-  '  T&TJI 

ported  and  not  heard  of  for  14  years — Application  by  remaindermen  for  j  ad  paj 

payment — Dividends  only  ordered  to  be  paid  on  undertakiog  to  replace  » ^'^r  in 

amount  out  of  capital  if  tenant  for  life  still  alive.      In  re  MileharrCs  Trust  dnm 

534  .isoni 
j  withoal 

TBOVEB — Felon's     goods — ^Assig'nment    after    commission    day   at  ' 
Assizes  but  before  conviction— Property  in  goods.    Whitaker  v.  Wishey    609 

-Vesti 
TRUST — 1.  Creation  of  trust — Trusts  may  be  constituted  not  merely 
by  direct  declaration  of  trust,  but  also  by  constructive  operation  of     \  y.^ 
consequences  arising  from  acts  of  parties.    Pooley  v.  Budd       .        .        9      !  ^^ 

:  2.  Performance  of  trust— Contract  for  sale  of  chattels— Chattels     ''f^^  • 

impressed  with  trust  for  purchaser  in  hands  of  vendor — Execution  of     '  '^^,  ^ 
trust  will  be  enforced  by  the  Court,     l^wfley  v.  Budd  .  .        .        9     i  '•  ^'9'J 


3.  Acceptance  of  trust — Subsequent  disclaimer — ^Appointment  of 

new  trustees— Validity  of  appointment— Transfer  of  trust  fund— Parties     i  ^. 
— Practice  of  Court  as  to  costs  in  suits  concerning  trustees.     Nolle  y,      -^^  ^ 
Meymott 179 


that  re 
o 
re 
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4.  Breach  of  trust  —  Duty  of  trustee  —  It   is  the  duty    of  a  ! 

trustee  who  executes  a  power  to  show  that  he  has  complied  with  the  '    ^ 

exigencies  required  by  it.     Niprria  v.  Wright 105  ^}^^ 

^aen: 

5.  Investment — Money  lent  on  second  mortgage  of  house  '  of  vet 

property  out  of  repair — Loss  on  realization— Indemnity  clause  in  deed 

— In  charges  of  breach  of  trust,  method  of  creation  of  trust  immaterial  '    — — 

whether  for  valuable   consideration  or  by  voluntary  gift  of  trustees  '^his 

themselves.     Drosier  v.  Brereton 388  i  *urvii 

■  '^'Uvii 
6. Whether  trustee  justified  in  lending  trust  money 

on  second  mortgage  without  obtaininfir  le^al  estate,  qurvre.    Norris  v.  — . 

Wright 105  meat 

7. Where  trustee  varies  an  investment,  the  burden  of  q^®*' 

proof  lies  on  him  to  show  that  it  is  a  fit  and  proper  investment —  q^  ^^ 

Lynch's  Act  (4  ft  6  Will.  IV.  c.  29)  only  relieves  trustees  from  liability  "''^*" 

in  respect  of  investment  in  Ireland  instead  of  in  England.     JNWn'a  v.  I    .,^ 

Wright 105  '  titi^ 

8. Irish  estate — Sale  under  Encumbered  Estates  Act — 

Liberty  to  trustees  to  buy — Order  not  expressed  to  be  made  **  without  i^I^ 

prejudice"— Trustees  not  relieved  of  liability  in  the  cause.     Norris  v.  nnf- 

Wright 105  ^^'^ 

9. Improper  investment  —  Lapse  of  time  —  Laches  —  I     "W", 

Acquiescence.     Browne  v.  Cross       , ^^1  ^^^ 

10. Authority  to  invest — '<  Real  securities  " — Railway  ' 

debentures  —  Acquiescence — Sanction  by  tenant  for  life  —  Married  |     -nr^ 

woman— Costs.     Mant  v.  Leigh 535  |  f^^  ^ 

11. Interest  —  Principles  on  which  trustees  charged  '  ^d 

with  simple  and  compound  interest  and  with  profits  made  by  investment 

of  trust  money  in  trade.     Joiif^  v.  FoxaU 473  .  ^ 

12.  Costs — Money  lent  on  security  technically  insufficient —  i  &rra 

Proceedings  to  establish  sufficiency — Money  called  in  and  paid  without  '  i>uh, 

loss  to  trust — Petition— Bight  of  trustees  to  costs  of  all  proceedings. 

Royds  v.  Royds 18  tj^ 

13.  Liability  of  trustees  for  not  getting  trust  fund  trans-  ^^7 

ferred  to  them — Tenant  for  life,  benefitting  by  breach  of  trust,  made 

responsible— Where  breach  of  trust  committed  by  two  classes  of  trus-  to7 

tees,  beneficiaries  may  proceed  against  one  class  without  making  other  ij.^ 

class  parties,     M'dachrn  y,  J)ew       ,         ,         .         .         .         ,         ,         .315  \^ 
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TSUST— 14.  Proceedings  by  beneficiaries — Parties—Trust  to  invest 
and  pay  interest  of  moiety  to  A.  and  afterwards  to  her  children  and  the 
other  moiety  to.B.  and  afterwards  to  her  children — ^Interest  on  moiety 
of  sum  invested  on  mortgage  paid  to  A.  for  80  years — Mortgage  called 
in  on  A.'s  death — Suit  by  A's  children  for  their  moiety  maiatainable 
without  making  B.  and  her  children  parties.     Hares  v.  Stringer         .    3S3 

15.  Vesting  order — Married  woman — Copyholds — ^Decree  for  sale 

— Notice  to  trustee  to  convey — Tender  of  notice— Refusal  to  surrender 
— Vesting  order  made  under  Trustee  Act.    Rowley  v.  Adama     .  59 

VENDOR  AND  PX7BCHASEB— 1.  Contract— Agent— Condition  that 
ofter  be  accepted  within  a  week — Acceptance  notified  to  agent  within 
time  specified  but  not  communicated  to  vendor  by  agent  until  some 
time  after — Specific  performance  granted  at  suit  of  purchaser.  Wright 
v.  Bigg o6S 

' 2.  Conditions  of  sale — Title — Sale  by  trustee — Stipulation 

that  receipt  of  trustee  only  should  be  sufficient  and  that  concurrence  of 

heir  or  beneficiaries  should  not  be  required — Specific  performance — 

Reference  as  to  title — Suggestion  that  stipulation  as  to  non- concurrence 

i      of  beneficiaries  was  a  breach  of  trust — Costs.     Wiih'nson  y.  Hartley    374 

3.  Purchase-money  —  Payment    to    solicitor    acting    for   both 

parties  —  Concealment  of  existence  of  prior  mortgage  —  Petition — 
Indemnity — Jurisdiction  of  Court— Money  paid  to  solicitor  as  agent 
of  vendor.     Tylee  v.  Webb ...         3 

4.  Title — Will — Power  of  sale  —Power  to  trustees  and  survivor 

*'  his  heirs  executors  and  administrators  "—Sale  by  devisee  in  trust  of 
surviving  trustee  —  Release  by  beneficiaries  to  representatives  of 
surviving  trustee.    Macdonald  v.  Walker 217 

o.  '• Specific  performance— Construction  of  contract— Agree- 
ment to  settle  disputes— Plaintiff  to  pay  specified  sum  and  defendant 
to  execute  all  such  deeds,  dkc.  as  plaintiff  should  require  for  conveyance 
of  estates — Defendant  held  not  bound  to  deduce  title  to  property. 
Godson  V.  Turner 301 

6. Exception  by  vendor  contesting  validity  of  his  own 

title  overruled.     Brcidley  v.  Munton 5()8 

7.  Purchaser   must    accept   title    though    depending    on 

invalidity  of  voluntary  conveyance  as  against  purchaser  for  value  with 
notice.     BuUer field  \,  Heath 484 

WARRANT  OF  ATTORNEY  —  Attestation  —  Warrant  attested  by 

««"       solicitor  acting  for  both  parties — Costs— Terms— Undertaking  not  to 

bring  action.     Cooper  y.  Grant 659 

^\  WASTE — Ornamental  timber  cut  by  assignees  of  bankrupt  tenant 

•!^.       for  life— Payment  into  Court — Right  to  accumulations— Tenant  for  life 

and  remainderman.     Lushington  t.  Bddero 274 

|j"t  WATERCOURSE  —  User  —  Acquiescence  —  Consent  to  watercourse 

being  made  on  being  paid  ^'a  proper  and  reasonable  sum  " — No  sum 
arranged  —  Diversion  of  water  by  defendant  after  nine  years'   user. 

c:-^         Duke  of  Devonshire  v.  Eylin 201 

3-^,            WILL— 1.  Construction— Abatement  of  legacy— Particular  fund  for 
payment — Appropriation.     Read  v.  Strangways 63 

»^^  2. Trust  fund— Appointment  by  will  of  definite  sums 

1^^'  to  two  and  of  residue  to  another— Fund  liable  in  equity  to  testator's 

f^;|  debts — Deficiency — Pecuniary  and  residuary  legatees,  whether  liable 

'-^.  to  abate  proper tionably^Failure  of  residuary  gift.     Petre  v.  Petre  ,      77 
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WIIX  —  3.  Construction  —  Ademption  •£  logaey  —  ODnflniMitiMi  •£ 
will  by  codicil  does  not  revive  legacy  adeemed  in  interral  between 
will  and  codicil.    Montatfue  t.  Montague 500 

4.  Annuity,  whether  perpetual— Oift   of  annuity  to  A.  for 

life  and  at  her  death  to  B.  and  C.  equally — ^B.  and  C.  held  entitML  te 
•am  in  funds  sufficient  to  pcoduce  amount  of  annuity.     Potter  v.  Daker 

622 

5.  Condition— Substitution — Qift  to  A.  for  life  and  aftmr- 

wards  to  her  children,  and  in  default  to  A.'s  mother  for  life— On  default 
and  after  death  of  both  to  children  of  A.  A.  (deceased)  then  livixi^  and 
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